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I.  Background Information 
 

Dr. Frederick M. Tiesenga requested that the State Board provide an Advisory Opinion 
under the Illinois Health Care Worker Self-Referral Act (“the Act”) [225 ILCS 47].  The 
advisory opinion is to determine whether Elmhurst Outpatient Surgery Center is in 
violation of Section 20 of the Illinois Health Care Self Referral Act because it requires 
Dr. Tiesenga to refer and perform surgical procedures at Elmhurst Outpatient Surgery 
Center.  The State Board received the request on June 15, 2016. 

 
The Illinois Health Care Self Referral Act requires that the State Board deem the request 
complete or incomplete within the 45 days after the Board receives the request.  Forty 
five (45) days from receipt of the advisory opinion was July 30, 2016. The request was 
received just before the June 21, 2016 and did not provide staff with adequate time to 
review and prepare a report for the State Board’s consideration. Therefore the  first State 
Board Meeting to determine completeness would have been August 2, 2016.  The August 
2, 2016 State Board meeting was cancelled due to a lack of a quorum.  Five State Board 
members are required for a quorum. The completeness determination requires seven (7) 
affirmative votes of the State Board.   
 
This report outlines the process for determining completeness and a summary of the 
information that was submitted.   
 
The State Board has ninety (90) days after determining a request complete to issue a 
report.  Should the State Board deem the Advisory Opinion complete on September 13, 
2016, the report would be due by December 11, 2016.  Failure to render an opinion 
within 90 days from the date of declaring a request complete shall create a rebuttable 
presumption that a referral described in the request is not or will not be a violation of the 
Self-Referral Act. (Section 20(g) of the Act)  

 
State Board Staff reviewed the information submitted by Dr. Tiesenga and believe the 
advisory opinion request is complete.  Even after the State Board deems the request 
complete, State Board Staff can request supplemental information should they determine 
that additional information is needed to issue the advisory opinion.  If Dr. Tiesenga does 



 

 

not provide the requested information, the State Board can defer issuing the advisory 
opinion until the supplemental information is received.   

 
II. 77 IAC Section 1235.300 - State Board Advisory Opinion   

 
Health care workers may request an advisory opinion from the State Board regarding 
whether a referral to an existing or proposed entity does or does not violate the provisions 
of the Self-Referral Act.  Such a request must involve an entity with which the health 
care worker currently has or anticipates having a financial involvement. 
 

III. 77 IAC Section 1235.310 d) - Request for Opinion – Completeness Review  
 
The State Board shall determine whether the advisory opinion request is complete within 
45 days from the date of receipt of the request for advisory opinion.  Forty five (45) days 
from receipt of the advisory opinion was July 30, 2016.  The first State Board Meeting to 
determine completeness would have been August 2, 2016.  The August 2, 2016 State 
Board meeting was cancelled due to a lack of a quorum.   
 
A completeness determination requires seven affirmative votes and shall be based on a 
finding by the State Board that the health care worker has provided the required 
information.  A request which fails to receive seven affirmative votes shall be deemed 
incomplete.  Any incomplete request for advisory opinion which is not complete within 
60 days of a State Board determination shall be considered withdrawn. 

 
IV.  Completeness Review 
 

In accordance with the requirements of the Act and the State Board’s administrative rules 
associated with this statute (77 IAC 1235), the “State Board shall determine whether 
the request is complete.”  The State Board Staff cannot deem the request complete.   

 
77 IAC 1235.310(b) of the State Board’s rules requires that a Request for Advisory 
Opinion contain the following information in order to be complete: 

 
1. The name and identifying information of the health care worker requesting the 

opinion; 
 
2. Identification of the entity and description of the health care services being 

provided or proposed by or through the entity; 
 
3. The type and amount of existing or proposed investment interest in the entity; 
 
4. A description of the nature of the investment interest and copies of any existing 

or proposed documents between the health care worker and the entity including 
but not limited to leases, contracts, organization documents, etc.  

 
5. Certification and notarized signature of the health care worker requesting the 

opinion that the information contained in the request for opinion and 
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supporting documentation is true and correct to the best of his or her 
information and belief. 

 
VI. Information Submitted  
 

Dr. Frederick M. Tiesenga (Health Care Worker) provided an affidavit that included the 
identifying information required of the State Board.   

 
Dr. Tiesenga is a licensed physician and surgeon in the State of Illinois and is in good 
standing with the Illinois Department of Financial and Professional Regulation.  Dr. 
Tiesenga specializes in Bariatric Surgery and is certified for General Surgery.  License 
Number 036086475.  www.idfpr.com 

 
Dr. Tiesenga practices medicine from offices in Elmwood Park, Illinois through 
Tiesenga Surgical Associates, S.C. an Illinois Medical Corporation.  License Number 
042000966 www.idfpr.com 

 
Dr Tiesenga currently holds staff or surgical privileges at the following hospitals and 
ASTC: 

Westlake Hospital Melrose Park

West Suburban Hospital  Oak Park 

Community First Hospital Chicago 

Presence Health System  

Oak Park Hospital Oak Park 

St. Joseph Hospital Chicago 

Resurrection Health System  

Mercy Hospital Chicago 

St. Mary’s Hospital Kankakee 

Elmhurst Outpatient Surgery 
Center 

Elmhurst 

 
Dr. Tiesenga became an investor in Elmhurst Outpatient Surgery Center in 1997 and 
currently owns four (4) units at a total cost of $57,500.   
 
Dr. Tiesenga performs approximately 1,300 surgical cases per year and since investing in 
Elmhurst Outpatient Surgery Center has performed an average of 10 surgical cases per year 
at Elmhurst Outpatient Surgery Center.    
 
Elmhurst Outpatient Surgery Center is located at 1200 S. York Road, Suite 1400, 
Elmhurst, Illinois.  The facility is a multi specialty ASTC and has four (4) operating 
rooms and four (4) procedure rooms.   

 
On May 14, 2013, the State Board approved a change of ownership of Elmhurst 
Memorial Healthcare whereby Edward Health Services Corporation became the sole 
corporate member and parent company of Elmhurst Memorial Healthcare and the indirect 
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corporate member of Elmhurst Memorial Hospital and Elmhurst Outpatient Surgery 
Center.   

 
At the time of the change of ownership, Elmhurst Memorial Hospital owned 52% of the 
Elmhurst Outpatient Surgery Center, but due to the change of ownership Edward Health 
Services Corporation assumed ultimate control of this ownership interest.  Physician 
members comprise the 48% ownership interest in the surgery center at the time of the 
change of ownership.   

 
Dr Tiesenga certified that all of the information provided in the request, including all 
supplementary materials and letters, is true and correct and constitutes a complete description 
of the parties, relationships and facts regarding the proposed arrangement.   

 
State Board Staff relied solely on the information provided in the request.  

 
VI.  77 IAC 1235.320 - State Board Review 
 

a)  The State Board shall issue its advisory opinion within 90 days from the date the request 
for advisory opinion was deemed complete.  If the State Board should deem the Advisory 
Opinion Request Complete an advisory opinion will be due by December 11, 2016.   

 
b)  During the course of review the State Board may request supplemental information from 

the health care worker.  The State Board may, within the 90 day review period, defer 
action on the application until such time as the supplemental information has been 
received. 

 
c)  The State Board advisory opinion shall be presumptively correct.  Failure to render an 

opinion within 90 days from the date of declaring a request complete shall create a 
rebuttable presumption that a referral described in the request is not or will not be a 
violation of the Self-Referral Act. (Section 20(g) of the Act)  

 
d)  An advisory opinion shall not constitute a final administrative decision within the 

meaning of the Administrative Review Law [735 ILCS 5]. 
 
VII.  Attachment 
 
 Attached to this report is the advisory opinion request that includes the following.   
 

1. Affidavit of Frederick M. Tiesenga, M.D. (Exhibit A) 
 

2.  May 6, 2016 Letter to LLC Managers of Elmhurst Outpatient Surgery Center, 
L.L.C. (Exhibit B) 
 

3.  "Term Sheet" circulated by Elmhurst Surgery Center detailing equity 
stripping proposal to apply to investor surgeons who fail to generate sufficient 
surgery to remain in investor in the Elmhurst Surgery Center (Exhibit C) 
 

4.  Operating Agreement of the Elmhurst Surgery Center (Exhibit D) 
 
5.  "Ballot" used to seek investor votes to adopt equity stripping amendment to 

Page 4 of 64



 

 

LLC Operating Agreement (Exhibit E) 
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14. EMH made further representations to the Department, also recounted by 

the court in Dimensions Medical Center Ltd., including that 

The vast majority of patients to be treated at [the proposed ASTC] could not be 
treated at any other facility because their surgeons are not on the medical staffs 
and do not have privileges at those facilities. [emphasis added] 

15. EMH made further representations to the Department, also recounted by 

the court in Dimensions Medical Center Ltd., including that 

the projected caseload for the [proposed ASTC] is based solely upon outpatient 
surgical cases which were peiformed at {Memoriall, regardless of whether any 
of the surgeons performing those cases also had medical [ -] staff privileges at any 
ASTC. [emphasis added] 

16. Based on these material facts represented by EMH to the Department, the 

court in Dimensions Medical Center Ltd., ruled that 

Here, Memorial demonstrated that the proposed facility's target population would 
be Memorial's existing patient base, and no one has seriously challenged that 
position in either the administrative hearing or on appeal. [ .... ] Thus, the Board 
could appropriately conclude that the proposed facility was "necessary to improve 
access to care" for Memorial's existing patient base. .. [emphasis added] 

17. Fast-forward to today, and since the time that this Board granted the CON 

for the Elmhurst Surgery Center, EMH built yet another hospital to the West of the 

Elmhurst Surgery Center and the Memorial Center for Health, and in 2011 moved the 

main functions of EMH from its old downtown Elmhurst location, to the new 866,000 

square foot hospital facility with 259 patient rooms now referred to as the EEH Main 

Campus-Elmhurst. This main campus includes technologically advanced surgical suites 

as part of the high-quality integrated health care offered by EEH. 

18. Following the 2011 move, EEH Elmhurst experienced severe financial 

distress, and had difficulty attracting surgeons to perform procedures at the EEH Main 
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