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RE: Mercy Continues to Submit Substantially Non-Compliant Hospital Projects to the
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Project #15-039, Rockford Memorial Hospital-Riverside Boulevard Campus

Dear Ms. Avery:

I represent OSF Saint Anthony Medical Center in Rockford and submit this letter in
opposition to the MercyRockford Project #15-039.

This is Mercy’s third permit application for a new hospital in Illinois. Notably, none of
the applications have met the applicable 100-bed minimum requirement for new facilities, or the
bed need criteria, or the unnecessary duplication/maldistribution criteria. The first application,
though approved by the old Planning Board in 2004, was reversed by the Circuit Court for -
failing to meet these criteria.' The second application was denied by the Review Board in 2012.2
Mercy sued the Review Board on that project but that case was eventually dismissed with

prejudice after six months of litigation.3

Project No. 15-039 does not substantially comply with the review criteria and as
such the Planning Act, Board precedent and judicial precedent require its denial.

Very truly yours,

WS & THORNBURG LLP

Daniel J. Lawler

DJL:dp
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IN THE CIRCIHT COURT OF THE NINETEENTH JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

NORTHERN ILLINOIS MEDICAL
CENTER, MEMORIAL MEDICAL
CENTER, AND CENTEGRA HEALTH
SYSTEM, .

@@%

CASENO: 04 MR 106

Plaintiff

VS.

PLANNING BOARD, ILLINOIS
DEPARTMENT OF PUBLIC HEALTH,
MERCY CRYSTAL LAKE HOSPITAL
AND MEDICAL CENTER, INC. -
MERCY HEALTH SYSTEM
CORPORATION, ELI L. BEEDING JR.
AND THE BEEDING GROUP,

~FILED
% _McHenry County, Hlinofs
WY -6205

VERNON W. KAYS, JR.
Clerk of the Chjc_ult Cg’l}rt

)
)
)
)
)
)
)
g
ILLINOIS HEALTH FACILITIES )
)
)
)
)
)
)
)
)
)

Defendants

MEMORANDUM OPINION AND ORDER

This cause came before the Court on Count I of the Complaint filed by the Plaintiffs’
Northem Illinois Medical Center, Memorial Medical Center and Centegra Health System f"or
Administrative -Review of the-Decision of Illinois Health Facilities Planning Board (“State
Board”) pursuant to 735 ILCS. 5/3-110, 5/3-111 20 ILCS 3960/11. Plaintiffs seek reversal of the
Administrative Decision of the State Board which gradted a permit to the Mercy Crystal Lake
Hospital and Medical Center, Inc. (“Mercy Hospital™) to construct a new hospital in Crystal
Lake. Plaintiffs contend that the State Board’s actions in approving the issuance of the permit
were against'the manifest weight of the evidence and arbitrary and capricious, particularly in

light of the negative reports of the Illinois Department of Public Health (“State Agency”).




~ The Court has reviewed all the rele.vant plegdings, including Count I of the Complafnt for
Administrative Review, Plaintiffs’ Motion to Reverse Administrative Decision, the
Memorandum in support' of said Motion, the Response of Mercy Hospital and Mercy H.calth
System Corporation and Reply of Plaintiffs thereto. The Court has further reviewed the entire -
-certified record of administrative proceedings which includes the Application for Permit,
documents in support of the application, the State Agency reports, the Record of Public Hearing
on Septen'lbcr 29, 2003 and the transcripts of hearings before the State Board on December 17,
2003 and April 21, 2004, with cor_rectious made at the June .15,-2004.1 State Board meeting. The
Court has reviewed the cas.e law cited by the parties in their written submissions and has had the

benefit of the oral arguments of the attorneys for the Plaintiffs and Defendants.

BACKGROUND
The Illinois Health Facilities Planning Act was instituted “to establish a procedure

designed to reverse the trends of increasing in cost.s of health care resulting from unnecessary

construction or x.nod.iﬁcation of health care facilities ... and to improve the financial ability of tl_le -

public to obtain necessary heélth services and to establish an orderly and comprehensive health
" care delivery system which will guarantee tﬁe availability of quality health care to the geﬁeral

public”. 20 ILCS 3960/2 To that eud,.the Planning Act provided for the creaﬁon of a Board and
. defined its duties and functions. The powers and duties of the State Board include the
prescribing of rules, regulations, standards, criteria and procedures to carry out the provisions of
the Act. 20 ILCS 3960/12 The rcgulatidns and criteria are contained in Sections 1110 through
1260 of Title 77 of the Illinois Administrative Code. "A health care facility cannot be modified or

constructed unless the Board issues a permit. 20 ILCS 3060/5.1 In evaluating an application for



permit or Certificate of Need, the Board is assisted by Illinois Depaﬁmcnt of Public Health
which serves as administrative and staff sﬁppon for the Board. 20 ILCS 3960/4

On July 11, 2003, Mercy Hospital filed an Application for Certificate of Need (CON)
with the Tllinois Health Facilities Planning Board. The application requests a permit for
. establishment anci construction of 2 new 70 bed hospital with adjacent office facilities for 45
physicians in Crystal Lake, Illinois. The proposed hospital would have 56 medical/surgical beds;
| 10 obstetrics beds and 4 intensive care beds. The hospital site is located within a MSA, known
as area A-10. The initial application was ;ieemed incomplete on July 24, 2003 and by letter of
that date, additional information was requested. That information was provided on Juiy 30,
2003, which included a listing of 'all‘hosp.itals within 45 minutes of the pr0poSed facility. .
| A public hearing was conducted on September 29, 2003 in Crystal Lake, Illinois, In
addition to persons associated with Mercy Hospital and its parent corporation, Mercy Health
System, hundreds of interested persons testified or offered written submissions both in favor of
-and in opposition of the proposed praject.

The Illinbis Department of Public Health issued its initial report evaluating Mercy
Hospital’s application. ’i‘he report found that overall, Mercy Hospital did not meet the review
criteria of Illinois Administrative Code, Scctions’ 1110 and 1120. The State Agency submitted its
report to the Board on December 17, 2003 anti the Board conducted a hearing on that same date.
At the meeting the Board denied the application.

. Thex;eaﬁer, Mercy Hospital submitted additional information for the project to the State
Age;nc':y and requested another hearing date before the Stafe Board. A Supplemental Agency
Report was prepared based on the new materials and submitted to the State Board at its April 21,

2004 meeting. The report did change some of its findings in the supplemental report dealing




with financial and economic considerations under Section 1120 of the Illinois Administrative
Code. The evaluations pertaining to Section 1110 remained unchanged. At the Board meeting
on April 21, 2004, the Bbérd approved Mercy Hospital’s application. The State Agency issued a
letter on May 15, 2004 informing the applicant of the State Board’s approval of the project. |

On May 26, 2004, the Plaintiffs filed its Complaint for Administrative Review of the
State Board's decision to graﬁt the CON to Mercy Hospital. The Plaintiffs asseit that the
decision of the State Board should be reversed because (a) it is .agains;t the manifest weight of the
evidence; (b) the issuance of the permit was arbitrary and capricious; (c) the -vol;e_ of the Board on
April 21% did not specify the action proposed and the Board did not make any findings; and, (d)

the voting process was improper and evidence of arbitrary conduct.

REVIEW OF THE BOARD’S DECISION

A.  MANIFEST WEIGHT OF THE EVIDENCE:
The Plaintiffs contend that the Decision of the Board to issue the pérmit to Mercy
Hospital for the establishment and construction of a new hospital in Crystal Lake, Illinois was

against the manifest weight of the evidence.,
If factual findings are made by an administrative agency, they are viewed as prima facie

correct and a reviewing court will not djsturb those findings, unless they are contrary to the

manifest weight of the evidence. BRIDGESTONE/FIRESTONE, INC. vs. DOHERTY, 305 Iil.

App. 3d 141 (1999).
At the administrative hearing 6n April 21, 2004, no factual findings were made by the

State Board. On May 14, 2004, the executive secretary of the Board issued a letter notifying

Mercy Hospital that the State Board had approved the Application for Permit. That letter




indicated that Board based its approval upon the project’s substantial cgnforma.ncc with the
applicable standards and criteria of Part 1110 and 1120. It further stated that, “In arriving at a
decision, the State Board considered the findings conltaine.d‘ in the State Agency Report, the
application material, the State Agency’s Report of Public Hearing held on September 29, 2003
and any t.'esﬁmony made before the State Board”.

The aforesaid letter doés not set forth specific findings of fac;,t. It does state the Board’s
conclusions and the basis therefore. Section 10 of the Planning Act does not require the Board to
specify its findings of facts and conclusions unless ncgaﬁve'actior'l on an Application is taken.

20 ILCS 3960/10 In addition, Section 1130.680 of the Admunistrative Code requires the Board

to specify its “finding of fact and conclusions of law” only when the Board denies an application.

ACCESS CENTER FOR HEALTH, LTD. Vs. HEALTH FACILITIES PLANNING BOARD,

283 11 App 3d 227 (1996).
In the case at bar, the State Board did not deny Mercy Hospital’s Application for Permit

or CON. Even if findings were necessary, that may not be enough for the trial court to reverse
the Board’s decision. If the record contains competent and sufficient evidence that supports-the

agency’s decision, the decision should be affirmed. CATHEDRAL ROCK OF GRANITE

CITY, lNC vs. ILLINOIS HEALTH FACILITIES PLANNING BOARD. 308 Ill App 3d 529

(1999).
An administrative agency’s decision-is against the wéight of the evidence only if the

opposite conclusion is clearly evident. The mere fact that the opposite conclusion is reasonable
or that the reviewing court may have ruled differently does not justify reversal of an

administrative decision. A trial court may not reweigh the evidence or make an independent

L
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determination of the facts. ABRAHAMSON vs, ILLINOIS DEPARTMENT OF

PROFESSIONAL REGULATION, 153 IIL. App 2d 76 (1992)

In order to approve and authorize the issuance of a permit if it finds the State Board must
find that the proposed project is consistent with the orderly and economic development of such
facilities and is in accord with standards, criteria or plans of need adopted and approved pursuant
to provisions of Section 12 of 20 ILCS 3960.

Section 12 of the Hlinois Health Facilities Planning Act authorizes the State Boafd to
prescribe rules, regulations, criteria and procedures to carry out the purposes of the Act. That .
section further enumerates certain factors the Board shall consider in deve]oping health care

facility plans. Those factors include the number of existing and planned facilities offering

similar programs, the extent of utilization of existing facilities, the availability of facilities which

may serve as alternatives or substitutes and the availability of personnel necessary to operate the
facility. 20 ILCS 3960/12(1) and (4). |

Acting as an administrative and support arm of the State Board, the State Agenéy
prepared two reports for the Board's review and. consideration. Those reports consider the
application and suppérting documentation submitted. The State Agency evaluated Mercy
Hospital’s application with respect to financial and economic criteria set forth in Section 1120 of
Title 77 of the Illinois Administrative Code and the general review criteria and needed related

criteria set forth in Section 1110 of the Mlinois Administrative Code 77 lllinois Adm. Code. The
Administrative Code has the force and effect of law. MEDCAT LEASING CO. vs. WHITLEY,

253 Il App 3" 801 (1993).
The Agency report completed for submission to the State Board Hearing on December

17, 2003 found that the Mercy Hospital Application, was in conformity with three of the four




applicable economic feasibility criteria and that the financial feasibility criteria were not

applicable. The Agency report found that aside from ‘meeting the background of applicant

| criterion (1110.230), that Mercy Hospital met none of the other criteria under Sectién 1110, the

general or need reiated criteria, including the criteria for a variance to bed need.

At the December 17, 2003 State Board Hearing, Mercy Hospital had various

~ representatives present who presented testimony regarding the application and in response to
questioning by Board members. Those present for Mercy were Javon Bea, President of Mercy
Hospital; Richard Gruber, Vice President of Mercy Hospital; Dan Colby, President of mercy
Harvard Hospital and three attorneys representing Mercy. The Board addressed concerns
regarding the bed variance, the shortage of obstetricaf beds in the M.S.A., the additional
physicians that Mercy would bring to staff its proposed hospital and the impact of the hospital on
staffing i;x other area hospitals. At the éonc]usion of the hearing, the State Board denied Mercy
Hospital’s application. No findings were made. However, before the Notice of Intent to Deny
was sent on January 27, 2004, Mercy Hospital on January 15, 2004 sent a letter with .
supplemental iﬁformation requesting leave to reappear befofc the Board at the February meeting.

After receipt of the supplemental information from Mercy Hospital, the State Agency

issueq another report for submission to the Board at its ‘April 21, 2004 meeting. No hearing was
held regarding Mercy’s appli;:ation between December 17 and the A.pn'l 21* meeting. The report

, of the State Agency for the April hearing contained the same findings regarding the general
criteria and needed related criteria; that being that except for applicant meeting the background
criteria, Mercy Hoépital did not meet the other 1110 criteria. The State Agency found that with

the change in cost submitted by Mercy in the supplemental materials, Mercy now met all of the

economic feasibility factors. -




At the hearing on April 21, 2004 before the Board representatives of Mercy appeared as
well as its legal counsel. With respect to bed need, Mercy Hospital had submitted data from the
| Center for Disease Control which indicated that 76% of the hospitals in the United States have

less than 100 bc&s. Upon questioning, hospital personnel acknowledged that this study was not
Illinois or McHenry County based but rather reflected nationwide statistics. Documentation
regarding the decrease in average patient stays was discussed using 980 ﬁgﬁ:es versus today.
| Testimony was received regarding tﬁc 45 new physicians Mercy would bring to the proposed
hos_pitél, which physicians would be in their employ. Mercy representaﬁv‘es opined that with
these new doctors in place, patients' who resided in the M.S.A. who sought treatment outside of
the M.S.A. would return for care. There was discussion concerning the findings by the State
Agency on the general criteria and need criteria not being met. Board member Levine believed
that the rules were outdéted and needed to be revised to reflect current dafa. He was particularly
_impressed, with the 45 physicians who §v0u1d be moving to McHenry County to staff the
proposeq hospital. At the conclusion' of the hearing, the Board voted to approve the application
and the motion passed. On May 14, 2003, a letter advising of the approval of the application for
permit was sent to Mercy Ho:;'.pital.

Plaintiffs assert that the decision of the State Board is against the manifest weight of the
evidence because the proposed project was not in accordance with the standards, criteria or plans
of need adopted and applioved pursuant to the provisions of the Illinois Health Facilities Planning
Act. In particular, the Plaintiffs direct the Court to the State Agéncy reports wherein it was noted
that Mercy Hospital’s proposed project was not in conformity with the general review criteria

and need related criteria under Sections 1110 of the Illinois Administrative Code.




The Defendants counter Plaintiffs assertions by directing the Court to the standard of
review and the discretionary authority the State Board has under 1130.660 of the Illinois

Administrative Code. That provision states in pertinent part the follows:

“The State Board shall consider the application and any supplemental information or
modification submitted by the applicant, IDPH report(s), the public hearing testimony, if
any and other information coming before it in making its detenmination whether to
approve the project. The applications are reviewed to determine compliance with review
criteria enumerated in 77 1. Adm. Code 1110 and 1120. The failure of a project to meet
one or more review criteria, as set forth in 77 I1l. Adm. Code 1110 and 1120 shall not

prohibit the issuance of a permit.”
The applicability of Section 1130.660 has been addressed in a number of c‘ases, which
SPRINGBOARD,

cases have been cited by the parties herein. With the exception of the Court in

the Courts have recognized that the State Board does have the authority to approve an

application where one or more of the review criteria were not met. DIMENSIONS MEDICAL

CENTER, LTD. Vs. SUBURBAN ENDOSCOPY CENTER, 298 It App 3d 93 (1998).

' ACCESS CENTER/FOR HEALTH LTD. vs. HEALTH FACILITIES PLANNING BOARD,

283 Il App 3d 227 (1996), CATHEDERAL ROCK OF GRANITE CITY vs. ILLINOIS
HEALTH FACILITIES PLANNING BOARD, 308 Ill. App 3d 529 (1999) and MARION

HOSPITAL, CORPORATION vs. ILLINOIS HEALTH PLANNING BOARD, FACILITIES

SPRINGWOQD is distinguishable from the aforementioned cases because the Court did not
consider the applicability of 1130.660 in that case. SPRINGWOOD ASSOCIATES vs.

HEALTH FACILITIES PLANNING BOARD, 269 Ill App 3d 944 (1995).

" However, in each of the cases where the Courts upheld the Board’s decision to exercise

its discretionary authority, the courts looked to the record to determine if there was adequate

evidence to support the Board’s decision. None of the cases cited by the Defendants have State - -




Agency Reports that found lack of conformity with essentially al of the need related and general
criteria as in the case at bar.

The letter of May 14, 2004, issued on behalf of the State Board found substantial
conformance with the applicable standards and criteria of part 1110 and 1120 based on its
consideration of the findings contained in the State Agenc} reports, the application material, the
report of public hearing on September 29, 2003 and any testimony made before the State Board.

At the public hearing the majority of those who tes;iﬁed were in opposition to the
proposed project. ;Almost 2000 letters were submitted both in support of and in opposition to
Mercy Hospital. More letters were in opposition. Many of the letters submitted were form
_ letters used by supporters of Plﬁntiffs’- and Defendants’ respective positions. Some of the letters
were from Mercy’s website, which did not allow pggaﬁve input.

The State Agency Reports submitted to the State Board for hearings on Decemaber 17,
2003 and April 21, 2004 found that the proposed project was not in conformity with the
following general review aud need related criteria: 110.320(a): Establishment of Additional
Hospitals, 110.320(b); Allocation of Additional Beds, 1110.520(a); Unit Size; 11 10.520(b);
Variances to Bed Needs, 110.520(b)(2); Medically Underserved Variance, 1110.230(a);
Location, 1110.230(c); AItemaﬁves, 1110.230(d); Need for the Project, 1110.230(e); and Size of
the Project. The project was in conformity with 1110.230(b), Backgfound of Applicant, which
provided that the applicants complied with the necessary licensure and certification information
required and are fit, willixig, able and have the necessary background.-to provide a proper .
standard of healthcare serviée for the community.

Inresponse to the adverse reports .of the State Agency, Mercy Hospital addressed the

growing population irénds in McHenry County, the shortage of physicians in Mqutiry County

10-




and the changes in the practice of medicine that have reduced the average length of patient stays
in hospitals. Mercy Hospital asserts that as a result of the decline in the patient length of stays,
there is no longer a need for the requirement of 100 medical/surgical beds as esta.blishcd in 1980
aﬁd that only 67 beds are needed to serve the same number of patients.

Section 1110.320(2) of the llinois Administrative Code requires that hospitals withfn a
M.S.A. must have a minimum of 100 medical/surgical beds. Hospitals situated outside a M.S.A.
do not have such a limitation. Mercy Hospital proposes 56 med/surg. beds with initially 32 of
the entire 70 beds being built out and the reméining 38 being shcils for later construction. The
Defendant ho.spital did not identify how the 32 beds would be allocatéd. At the Board hearing of
April 21, 2004, Mr. Glascr, on behalf of Mcrcy ﬁospital stated ihat all 70 beds would

‘immediately bé built out, contrary to the data in the applipatién and earlier testimony. (R3541)
.R14) Seciion 1110.230.530(2)(1)(A) provides that a new obstetric unit with a M.S.A. must
have 20 beds. Mercy proposal ié for 10 obstetric beds.

" Mercy Hospital sub-mitted material based on average length of patient stays in 1980 to the
present, claiming that 67 beds would now provide care for the same number of patien.ts ina 100
bed facility in 1980." The.documentation prcsentea gives nationwide figures with no specific
data for Tlinois.

The 100 bed standard was established m 1992 and not 1980 and is applicable only-to
hospitals within a Mefropolitan Statistical Area, such as the proposed location. Furthermore,
according to the bed inventory data, the A-10 planning area (M.S.A.), where the proposed
facility would be located, has 35 excess medical surgical beds and 7 excess ICU beds. Assuming
that the present average length of patient stays reduces the need for beds, then the proposed

additional beds-at Mercy Hospital would only increas;: the surplus but also affect the target

11




utilization rates at neighboring hospitals, which is also taken into account under the need related
criteria. Presently the hospitals in proximity to the proposed project are generally not operating
at the State’s target utilization rates.

The only shortage of beds in the M.S.A. is obstetrical beds, which shortage is 20 beds.
Mercy’s abplication'proposes 10 obstetrical beds. Mercy Héalth Systcm Corporation operates
Mercy Harvard Hospital, which is within M.S.A. 10. Meréy Ha'rvard Hospital closed 1ts
obstetri;:al unit approximately three years ago and has not reopened since Mercy acquired the
hdspital approximately two years ago.

There are located within planning Area 10 three hospitals which offer the same services
:as the proposed project. Two of these three hospitals are within 30 miriutes of the proposed
facility. These are Northern Illinois Medical Center in McHenry and Memorial Medical Center
in Woodstock. The third hospital, Mer;:y Harvard is within 45 minutes of the proposed facility.
.Additionally, there are four other hospitals not within the planning area, but within 30 minutes of
the site of Mercy Hospital. They are Advocate Good Shepherd, Ba:ﬁngton, St. Alexius MgdicalA
Center, Hoffman Estates, Sherman Hospital, Elgin and Provena St. Joseph-Hospital in Elgin.
Each of these health facilities offer the s@e services as the proposed hospital.

‘Defendant acknowledges the presence of tilese other hospitals and that Mercy will oi"fer
no services not already provided by these facilities. However, Mercy contends that with the
grthh of popuiation within the county, the travel tlmcs will increase in the future and thereby
’ ‘increasing the travel times in excess of 30 minutes to those hospitals. The estimates of future
travel times do not take in account road expansion projects which might be undertaken. The

evidence on the travel times and future projections offered by the Defendant are in some

instances inaccurate and other instances speculative.
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Mercy o;;ines that a significant percentage of patients are leaving the planning afea for
health care and that with the establishment of a new hospital, a émd percentage of those patients
will return to the area for treatment. Competent evidence is lacking to support this opinion.
Evidence at the public hearing and elsewhere in the record shows that approximately 75% of the
residents within zip code targeted area received care at existing hospitals and that other patients
leaving the target area are doing so for specialized or tertiary care. 1t is also unclear if Mercy’s

.opinion' takes into account the servic;es received at the hospitals located within 30 minutes but
outside of area A-10. .

The revie_&v criteria does provide for variance for bed need. 77 1il. Adm. Code
1110.530(b)(2). In c;rder to satisfy the variance to bed need requirements, Mercy Hospital had to
document_- that access to the proposed service is restricted in the planning area by documenting at
least one of the following: (i) the absence of service within the pla‘xlhing area; (ii) limitations on
government funded or charity pétient‘s; (iii) restrictive admissions policies of existing providers;
(iv) the area population and existing care system exhibits indicators of inedian care problems ;
such as an average family income level below the state poverty level, high infant morality or .
designation as a “Health Manpower Shortage Area:, or (v) the project will provide for a portion .

| of the population who Iﬁust currently travel over 45 minutes to receive service. Mercy Hospital
was found to have documented none of the aforesaid criteria in order to receive a variance.
Evidence presented showed that seven hospitals are within 45 minutes aﬁd all offer the same
services Mercy will offer, if not more. Travel studies submitted Iby mercy were in some ways

misleading as they included round trip travel times which is not the standard for review or were

based on future projections. No evidence whatsoever was submitted to document items (i)

through (iv).
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Much was made by the Board at the April 21, 2003 hearing about the 45 physicians
Mercy Hospital would bring to staff its hospital and adjacent offices. Itis unclear Vfrom the
evidence where these physicians will come from. However, Mercy did indicate that with the
opening a ne\i hospital, it would close three of its physician staffed facilities now located in and
Cary and Crystal Lake. Board member, Mr. Levine, commented at the April Zi“ meeting Vhow
impreséed he was that these new physicians would help make a dent in the shortage of physicians
in the area. There was a chart provided showing'a-physician shortage in McHenry County. The
underlying data for the information in the chart is unknown. While the Board addressed the
shortage of physiciar_ts in the area, it appears not to have adequately considered the sho;tage of
healthéare support staff, The evidcncc.in the record reflects that there is a shonagéjof health care
personnel neéded to staff hospita;s. There are not enough nurses, medical technicians and
lab.oratory technicians to staff hospitals nationwide and in McHenry County. Tcsﬁmdny at the
public hearing cxpresseci a concern that th;a new hospital would not be able to adequately staff its
facility and would have to recruit medical personnel from other area hospitals, thereby causing
shortages of, necessarj and required staff in those facilities. Area hospitals have experienced
staffing problems which have resulted in their not being able to maximize the use of their
facilities.

The record further documents that the proposed hospital would adversely impact the
uﬁiization rates at hospitals within the M.S.A. and nearby. Mr. Ryder, of Advocate Health Care
in Barrington testified at the pl}buc hearing that more than 25% of its patients-are from the towns
targeted by Mercy Hospital. A study submitted at the public hearing by Plaintiffs and prepared
by Deloitte and Touche, at Plaintiff’s instance concluded that Northern Tlinois Medical Center

and Memorial Medical Center, both in A~10 would lose approximately 9,500 cases annually. -

14




Upon a review of the record, there is not sufficient and competent evidence suppofting
the State Board’s decision to grant the issuance of the permit to Mercy Hospital. While the
Board has the authority to issue a permit when all of the criteria under 1110 are not met, there -
nccds'to be sbmc_e rationale basis to excuse compliance with the criteria. The record does not
| reflect that Mgrcy Hospital presented suffici en.t evidence showing that the proposed hospital
facility was needed, was the most effective or least costly alternative and was in a medically
underserved planning area. Sufficient evidence did not establish that the project warranted a
variance to bed need. | -

Mercy Hospital’s application did not meet the necessary general review and need related
criteria and the .factorsf set forth in 20 ILCS 3960/12. The written submissions and oral testimony
did not rebut the Agency’s findings that Merf;y Hospital’s application was not in conformity with

the criteria.set forth in 77 I1l. Adm. Code 1110. This Court finds that the State Board’s decision

is against the manifest weight of the evidence.

B. ARBITRARY AND CAPRICIOUS
The Plainitiffs also contend that the Board’s decision was arbitrary and capricious. The o |

Illinois Supreme Court in GREER vs. ILLINOIS HOUSING DEVELOPMENT AUTHORITY,

122 111 2d 462 (1988) set qutﬁ guidelines to be applied by the Court in determining whether the
decision of an Agency is arbitrary and capricioﬁs. Those guidelines direct the Court to consider:
1. Did the Agency rely on factofs the legislature did not intend the agéncy to consider; 2. Did the
Agency fail to consider an important aspect of the problem, or 3. Did the Agency offer an

explanation for its decision which runs counter to the evidence before the agency or which is so
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implausible that it could not be ascribed to a difference in view or the product of agency
expertise.

The State Board in the case at bar excused the mercy Hospital’s failure to coﬁlply with
essentially all of the general and need felated criteria. The only rationale for the Board’s actions
capable of being gleaned from the hearing on April 21 was that the rules and review cﬁteﬁa are
outdated and that this new facility will help fill the shortage of physicians in the service area.

At that April Board meeting, Board members expressed concern about the Board’s
decision being termed “arbitrary and capricious’if it approved the Mercy Hospital Application
for Permit in light of the State Agency’s two reports showing non conformity with the 1110
criteria. In response thereto, Board member Stuart Levine stated that the rules and criteria are
“woefully out of date”. He further stated that he has participated in “a lot of applications that
were granted that had complete negative findings. And those occurred in instances where there
were valid reasons and justifications given in each of the areas that, of course, are in the Board’s
disc.retion todo”. R 3264. Yet, Mr. Leviﬁc ;iid not offer any explanation or justiﬁcation for th<.3
Board’s approval in the instant case, other than he was impressed with the 45 né_w physicians
who would be coming to McHenry County and who would make a dent in the; phys_ician |
shortage. | :

The Board hearing on April 21 focused in large part on the new physicians who would be
employed by Mercy Hospital. However, the rules governing the Board’s decisions do not
provide for cﬁtexja which address physician shortaées. The documentation provided by Mercy
regarding physic,:_ian shortages was done by Solucient and is in the record at page 2913. The
chart shows that Crystal Lake, the location of the proposed hospital, has no phjrsician shorfage.

Lake in the Hills, Cary and Algonquin are the other target service areas. No data is provided for
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physicians in Lake in the Hills. On Solucient’s docunicntatio@ Cary and Algonquin do show
physician shortages. The source for the data is not disclosed. Even with these claimed

* shortages, Mercy Sys.tem Corporation is going to close its two physician offices in Crystal Lake
and one in Cary.

Furthermore, while there may be a shortage of physicians in the area, the Board did not
discuss and apparently did not consider the evidence in the record of the shortages of registered
nurses, laboratory technicians and medical technologisté in the area. The public hearing record is
replete with testimony of medical personal on the shortage of such personnel. These personnel
z;re needed to staff a hospital. Mercy Hospit-al offered no evidence where this staff would come
from other than stating they would recruit rﬁcdical personnel who worked outside of the area. '
Northing in the record indicates a surplus of such personnel in other areas of the state. No
evidence was presented on the number of resident medical personnel who worked outside of the
M.S.A. or ﬁeyond the 30 minute travel time. Testimony at the puplic hearing showed a concern
among McHenry County health éaré workers that Mercy would recruit staff from area facilities
thereby affecting the viability of those hospitals. .

Upon a review of the record, the Court finds that State Board reliéd on factors not
intended by the legislature and that they :fai-led to consider important aspects of the problem
concemning the shortage of medical support staff and the impa;:t the proposed- ho.spital would.
have on the hospitals within the M.S.A. and within 30 minutes travel time. When the Board first
denied the Mercy Hospital’s application, it had information on the 45 new employee-physicians
who would be at the physician offices adjacent to the hospital. Yet, at the April 21* meeting, the

new physicians appeared to be the primary basis for the affinmative vote.
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The Court finds that the actions of the State Board, in approving the application for

permit for the Mercy Hospital project, was arbitrary and capricious.

C. NECESSARY PARTIES

Plaintiffs contend that the decision should be reversed because the proper party was not
joined as a party to the ‘apph'cation. Particularly, Plaintiffs claim that Section 1130.220(b) of the
Illinois Administrative Code requires that Mercy Health Systems Corporation bé ;1 co-applicant.

Section 1130.220-provides in pertinent part as follows:

“The following person(s) must be the applicant(s) for permit or exemption, as applicable:

(b)(3) any related person who is or will be financially responsible for guaranteeing or
making payments on any debt related to the project.”

Itis undlsputed that Mercy Health System falls within that classification and that they
were not parties to the apphcatlon The State Agency Report, howaver, reflects that is

considered that entity to be a co-applicant even though it wasn’t. Documentation was submitted

verifying the bond rating of Mercy ﬁealth System Corporation and other data was prpvided . ;

regarding its corporate structure anki related entities. .
| The non inclusien of Mercy Health System as an applicant may have affected the -

economic review criteria under 1120.310(a). The State Agency found that Criterion 1120.310(2)

was “not applicable as the ap_piicant’s document proof of an “A “bond rating”. Mercy Health

System should have been a party to the application for permit. However, the failure to include

Mercy Health Systerﬁ Corporation as a co-élpplicant, standing alone, §vou]d notbe a ba;is fora | i

finding of the State Board’s decision being against the mranifest weight of the evidence.
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D. THE VOTING PROCESS

The Plaintiffs claim that the voting process was improper by the Board not specifying the
nature of the mo;.ion voted on and Board members engaging in off the record discussions. It is
apparent from the record that the Board on motion knew that it was voting to approve the permit.
While formality is lacking, the record reflects that in the other proceedings that day, which are
part of the record the Board used the same methodology in voting.

While the off record comments by Board members may be irregular, they do not

constitute ex parte communications. The Court can not attribute any significance to the off

record comments in this review.

Based on a review of the record and for the foregoing reasons, the Court hereby finds that
the Decision of the Illinois Health Planﬁing Board to grant the issuance of the permit to Mercy

Hospital and Mercy Health Sj'r_stems was against the manifest weight of the evidence and

arbitrary and capricious.

IT IS HEREBY ORDERED that the Decision of the Illinois Health Planning Board to

issue a permit in Project No. 03-049 is reversed.

T 2 >
| DATED: j)uw} le 200 '5/ ENTERED J/W

MAUREEN P. McINTYRE
CIRCUIT JUDGE

B




- Denial Letter for Project No. 10-089,
Mercy Crystal Lake Hospital
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ey, STATE OF ILLINOIS
AHEALTH FACILITIES AND SERVICES REVIEW BOARD

7 525 WEST JEFFERSON ST.® SPRINGFIELD, ILLINOCIS 62761 @ (217) 782-3516® FAX: (217) 785-4111

September 25, 2012

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Dan Colby, Vice President

Mercy Health System Corporation
1000 Mineral Point Avenue
Janesville, Wl 53548

RE: REVISED - FINAL DENIAL OF APPLICATION
lllinois Health Facilities Planning Act
PROJECT: #10-089 Mercy Crystal Lake Hospital & Medical Center, Inc.
APPLICANT(S): Mercy Crystal Lake Hospital & Medical Center, Inc.
Mercy Alliance, Inc.

Dear Mr. Colby:

On September 11, 2012 the lllinois Health Facilities and Services Review Board (State
Board) issued its final denial of the application for permit for the above-referenced project.
The State Board rendered its decision following consideration of the application,
supplemental and modified information, the State Board staff report, the testimony of the
applicant, and oral and written testimony from interested parties. The State Board's
decision was also based upon the applicant’s failure to document conformance with the

following review criteria:

C Criterion 1110.530(b) - Planning Area Need

CCriterion 1110.530(c) - Unnecessary Duplication/Maldistribution

CCriterion 1110.530(f) — Performance Requirements

C:Criterion 1110.3030(a) — Clinical Services Other Than Categories of Service

Section 10 of the lllinois Health Facilities Planning Act (the “Act”), [20 ILCS 3960/10]
affords you the opportunity for a hearing before an administrative law judge appointed by
the Chairman of the State Board. Such hearing shall be conducted in accordance with the
provisions specified in Section 10 of the Act and the implementing rules, 77 IAC Part 1130.

If you decide to exercise your right to a hearing, you must submit a written notice of a
request for such hearing to the Chairman of the State Board within 30 days following

notification of the Board’s decision.

Notice to the Chairman of the State Board may be made by forwarding the written request
to the following address: lllinois Health Facilities and Services Review Board, Attention:
Courtney R. Avery, Administrator, Division of Health Systems Development, 525 West
Jefferson Street (2™ Floor), Springfield, lllinois 62761. Notice to the Administrator




FINAL DENIAL LETTTER
Page 2 of 2

constitutes notice to the State Board (77 IAC 1130.1020(b)). Failure to submit your request
within this specified time period constitutes a waiver of your right to a hearing.

The hearing will afford you the opportunity to demonstrate that the application is consistent
with the criteria upon which the action of the State Board was based. Following its
consideration of the report of the hearing, or upon default of the party to the hearing, the
State Board shall make its final determinf:\tion.

If you have any questions or concerns please contact the State Board staff at 312-814-
5418.

Sincerely,

CouZi%ﬁAvery, Adm{pistrator

Illinois Health Facilities and Services Review
Board

cc: Dale Galassie
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03/04/15 14:32:22 WCCA 7

IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT \/\
WILL COUNTY, ILLINOIS N

MERCY CRYSTAL LAKE HOSPITAL AND ) / ~ N
MEDICAL CENTER, INC. and MERCY ALLIANCE, ) @ )
[NC., ) P \ <

) SO

Plaintiffs, ) (\ \

) CaseNo. 14 M 2@1]/

) ) / < / W
ILLINOIS HEALTH FACILITIES AND SERVICES ) \\;:}‘?U = N
REVIEW BOARD, et al,, ) ~F = 7 -

) CEENTF m
) &\ IRV,
Defendants. \:,/ - ° -,
\ Z 0N
.

ORDER \v

This cause coming to be heard on lenut’fgc ﬁe@\'{ouon to Voluntarily Dismiss,

the Court having read the Motion, and the P. /advised:

IT IS HEREBY ORDERI:D lhat i \ac/zn 1\{smxssed with prejudice, with each party

to pay its own costs and fees, and d\ % 15 status date is stricken.

DATED: March 4, 2015

et

/\\ ENTERED:
/“*\t‘%

Steven H. Hoeff #] } Pamela Davis Gorcowski

Megan Tiubcn} F 6290904 KAVANAGH GRUMLEY & GorBOLD LLC
MCDERMOTF Wi, & EMERY LLP 111 North Ottawa Street

227 Wesf Monroe Sreet, Suite 4400 Joliet, IL 60432

Chicago, IL._60606-5096 - Telephone: (815) 727-4511

Tel/efﬂ onéx (312) 372-2000 . Facsimile: (815) 727-1586

Bdcsiniile: (31£) 984-7700

\/\&\-D ) W
NS
/—- Sl N

789578 HCCA 030420815
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% Clerk of the Circuit Court
Pamela McGuire

V ( ScheduleIr Eventsw Search End
Case: 2014MR002017 Status: Dismissed Case Opened: 08/20/2014
Title: MERCY CRYSTAL LAKE HOSPITAL AN vs. ILLINOIS HEALTH FACILITIES AND

MISCELLANEOUS REMEDY  File Review of Administrative Proceedings 03/04/2015
Type: Type: Closed:

i 03/04/2015 jFrle is Closed / Dismissed

| 0310412015 _ See Order Signed

| 03/04/2015 AB - Dismissed with prejudlce

; : Plaintiff present by Attorney Pamela Davis Gorkowski. Defendant

‘ Centegra Health System and Centegra Hospital Huntley by Attorney
{ Michael Martin. Cause comes on Plaintiff's unopposed motion to

s voluntarily dismiss. Motion is granted. Cause dismissed with

' prejudice, each party to pay its own costs and fees. The previously

* duIed 3 5- 15 status date is strlcken

© 02/27/2015 | Motion TO VOLUNTARILY DISMISS
02/27/2015 -i Proof of Service
02/27/2015

02/11/261 5 See Order Slgned '''' g

02/11/2015 | AB - Defendants Various Motions
Plalntlff by Attorney Pamela Davis Gorcowski. Defendant Centegra i
| Health System and Centegra Hospital-Huntley by Attorney Michael R.
| { Martin. Cause comes on Plaintiff's Motion for Entry of an Agreed
Order Amending Briefing Schedule. Motion is granted. Plaintiff is
granted until 3-13-15 to reply. The previously scheduled 2-18-15
i status date i is stncken and reset to 3 25 15

02/06/2015 IVIotlon FOR ENTRY OF ORDER
| 02/06/2015 SERVICE LIST

! i e — e e

02/06/201 5 Proof of Serwce

02/06/2015 Notlce of Motlon
01/29/2015 I Certificate OF SERVICE FILED BY ATTY ELIZABETH A THONMPSON

01/28/2015 Supportmg Document(s)lExhlblt(s)

‘g. 01/28/2015 ILLINOIS HEALTH FACILITIES AND SERVICES REVIEW BOARD S BRIEF IN
5 SUPPORT OF ITS FINAL ADMINISTRATIVE DECISION

© 2011-2015, Will County Circuit Clerk, All Rights Reserved.
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WCCC Events

( Parties‘ I('Oﬁen‘ses W{Fmancnals
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Clerk of the Circuit Court
& Pamela McGuire

Schedulej Events

Search End

01/26/201 5 | Motlon for Summary Judgment FILED BY ATTY DANIEL J LAWLER
01/26/2015 ; Notlce of Filing FILED BY ATTY DANIEL J LAWLER
: 12/08/2014 Proof of Serwce BY MAILIAMENDED FILED BY PAMELA DAVIS GORCOWSKI
12/08/2014 Not|ce of F|I|nglAMENDED FILED BY PAMELA DAVIS GORCOWSKI
: 12/05/2014 fExhlblt(s)
: 12/05/2014 { Motlon/ BRIEF IN SUPPORT OF MERCYS MOTION FOR SUMMARY JUDGMENT
12/05/2014 Proof of Serwce BY MAIL
i 12/05/2014 , Notice of Filing
| 11/25/2014 ' See Order Signed
i1 1/25/2014 AB Defendants Varlous Mot|ons
¢ Plaintiff by Attorney Pamela Davis Gorcowski. Defendants Centegra
: Health System and Centegra Hospital-Huntley by Attorney Michael
| | Martin. Cause comes on Plaintiffs Motion for Entry of an Agreed
1 Order to Amend Briefing Schedule. Motion is granted. Briefing :
i schedule is set. The previously scheduled 2-10-14 status date is
; strlcken Matter is reset for status.
' 11/21/2014 Motlon FOR ENTRY OF AGREED ORDER FILED BY PAMELA DAVIS GORCOWSKI
11/21/2014 ! SERVICE LIST
11/21/2014 ' Proof of Service BY MAIL FILED BY PAMELA DAVIS GORCOWSKI
11/21/2014 Notice of Motion FILED BY PAMELA DAVIS GORCOWSKI
10/20/2014 Supportmg Document(s)/Exhlblt(s)
| 101202014 aAnswer
| 1012012014 Notice of Filing
10/07/2014 Appearance F|Ied For ADVOCATE HEALTH AND HOSPITALS CORPORATION
10/07/2014 ‘Appearance C|V|I Case
i 09/29/2014 i;AB - Defendants Vanous Motions
; i Plaintiff by Attorney. Defendant, lllinois Health Facilities and
Services by Attorney, Diane Moshman. Defendant Centegra Hospital
;and Health System by Attorney, Michael Martin. Cause comes on for
 lllinois Health Facilities’ motion for more time. Motion is
:granted. Cause is continued for status.
09/29/2014  See Order Signed
! 09/25/2014 :Appearance Filed For CENTEGRA HEALTH SYSTEM and CENTEGRA HOSPITAL -

HUNTLEY FILED BY ATTY MICHAEL J. MARTIN

© 2011-2015, Will County Circuit Clerk, All Rights Reserved.
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09/24/2014 Notlce of Motlon

09/24/2014 .f Appearance Flled For CENTEGRA HEALTH SYSTEM AND CENTEGRA HOSPITAL

09/24/2014 {Appearance CIVI| Case

08/29/2014 : Certified Mailing Card Returned Signed for CENTEGRA HEALTH SYSTEM
'MICHAEL S. EESLEY

' 08/28/2014 . Certified Mailing Card Returned Signed for JAMES BURDEN SIGNED ON |
8125114

08/28/2014 ° Certified Mailing Card Returned Signed for KATHRYN J. OLSON SIGNED ON |
- 8/26/14

08/2”7/501:1 Certified Mallmg Card Returned Signed for By C nggms on unknown -
. date.
: 08/27/2014 Certified Mailing Card Returned Signed for By R. Martin on 8/25/2014 | ” :

oo —h e

08/27/2014 : Certified Malllng Card Returned Signed for By R. Martin on 8/25/2014

" 08/27/2014 * Certified Mailing Card Returned Signed for By R. Martin on Unknown .
' Date.

' 08/26/2014 | Certified Mailing Card Returned Signed for ADVOCATE HEALTHAND |
HOSPITALS CORPORATION D/B/A ADVOCATE GOOD SHEPARD HOSPITAL 8/25/14

[

08/26/2014 . Certified Mailing Card Returned Signed for ALAN GREIMAN UNKNOWN DATE @

"6572—5/2014 ' Certified Mailing Card Returned Signed for UNKNOWN SIGNED 8/22/14
08/25/2014  Certified Mailing Card Returned Signed for UNKNOWN SIGNED 8/22/14

08/25/2014 | Certified Mailing Card Returned Signed for CENTEGRA HOSPITAL-HUNTLEY
3 MICHAEL S. EESLEY SIGNED ON UNKNOWN DATE

*' "04-8(/‘:"?:1/2014  CERTIFIED MAILING RECEIPTS
08/20/2014  Certificate of Mailing

B - ——

08/20/2014 Certlflcate of Mailing
08/20/2014 _ Certlflcate of Mailing
08/20/2014 ! Certificate of Mailing

§ 08/20/2014 }Certificate of Mailing
1
{

i
_—

08/20/2014 : | Certificate of Mailing

.....

. 08/20/2014 .,f-Ceruﬂcate of Mailing

10812012014 Certificate of Mailing
: 08/20/2014 %Certlflcate ofMalllng
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08/20/2014 }Summons Issued (Copy(s)filed) 15 ORIGINALS

08/20/2014 - Supporting Document(s)/Exhibit(s)

08/20/2014 . Affidavit

| 08/20/2014 Complaint

08/20/2014 ' Review of Administrative Proceedings

© 2011-2015, Will County Circuit Clerk, All Rights Reserved.

http://66.158.72.242/pa/cms/Events.php

Page 4 of 4

Search End

10/23/2015




