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ILLINOIS HEALTH FACILITIES AND SERVICES REVIEW BOARD APPLICATION FOR PERMIT- May 2010 Edition
ORIGINAL SIGNATURE

ILLINOIS HEALTH FACILITIES AND SERVICES REVIEW BRFE@ E“VED
APPLICATION FOR PERMIT

APR 12 2083
SECTION |. IDENTIFICATION, GENERAL INFORMATION, AND CERTIFICATION
, HEALTH FACILITIES &
This Section must be completed for all projects. SERVICES REVIEW BO
Facllity/Project Identification
Facility Name: Gold Coast Surgicenter
Street Address: 845 North Michigan Avenue, Suite 985 West
City and Zip Code: Chicago 60611
County: Cook Health Service Area: Vi Health Planning Area: Cook
Applicant /Co-Applicant Identification
[Provide for each co-applicant [refer to Part 1130.220].
Exact Legal Name: Gold Coast Surgicenter, LLC
Address: 5252 North Western Avenue, Chicago, lllinols 60625
Name of Registered Agent: Harold Rosen
Name of Chief Executive Officer: Roberto Diaz, MD
CEO Address: 5252 North Western Avenue, Chicago, lllinois 60625
Telephone Number: (773) 988-8111
Type of Ownership of Applicant/Co-Applicant
] Non-profit Corporation ] Partnership
] For-profit Corporation ] Governmental
X Limited Liability Company O Sole Proprietorship O Other
o Corporations and limited liability companies must provide an Hlinois certificate of good
standing.
o Partnerships must provide the name of the state in which organized and the name and address of
each partner specifying whether each is a general or limited partner.

Primary Contact
[Person to receive all correspondence or inquiries during the review period]

Name: Charles H. Foley

Title: Health Care Consulitant

Company Name: Charles H. Foley & Associates, Inc.

Address: 1638 South MacArthur Boulevard

Telephone Number: {217) 544-1551

E-mail Address: foley.associates@sbcgiobal.net

Fax Number: (217) 544-3615

Additional Contact
[Person who is also authorized to discuss the application for permit]

Name: Mark J. Silberman

Title: Attorney at Law

Company Name: Duane Morris LLP

Address: 190 South LaSalle Street, Suite 3700, Chicago, lllinois 60603-3433

Telephone Number: (312) 499-6713

E-mail Address. mjsilberman@DuaneMorris.com

Fax Number: (312) 499-6701
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ILLINOIS HEALTH FACILITIES AND SERVICES REVIEW BOARD APPLICATION FOR PERMIT- May 2010 Edition

Post Permit Contact

[Person to receive all correspondence subsequent to permit issuance-THIS PERSON MUST BE
EMPLOYED BY THE LICENSED HEALTH CARE FACILITY AS DEFINED AT 20 ILCS 3960
Name: Roberto Diaz, MD

Title: ' ]

Company Name: Gold Coast Surgicenter, LLC

Address: 5252 North Western Avenue, Chicago, lllinois 60625

Telephone Number: (773) 988-8111

E-mail Address: rdmd78@msn.com
Fax Number: {312) 202-0409

Site Ownership
{Provide this information for each applicable site]
Exact Legal Name of Site Owner: Gold Coast Surgicenter, LLC

Address of Site Owner: 5252 North Western Avenue, Chicago, lilinois 60625

Street Address or Legal Description of Site: 845 North Michigan Avenue, Suite 985 West
Proof of ownership or control of the site is to be provided as Attachment 2. Examples of proof of ownership
are property tax statement, tax assessor's documentation, deed, notarized statement of the corporation

attesting to ownership, an option to lease, a letter of intent to lease or a lease.

Operating ldentity/Licensee
Provide this information for each applicable facility, and insert after this page.}

Exact Legal Name: Gold Coast Surgicenter, LLC

Address: 5252 North Western Avenue, Chicago, lllinois 60625

M Non-profit Corporation O Partnership
T For-profit Corporation O Governmental
X Limited Liability Company ] Sole Proprietorship O Other

o Corporations and limited liability companies must provide an lllinois Certificate of Good Standing.

o Parinerships must provide the name of the state in which organized and the name and address of
each partner specifying whether each is a general or limited partner.

o Persons with 5 percent or greater interest in the licensee must be identified with the % of
ownershi

Organizational Relationships
Provide {for each co-applicant) an organizational chart containing the name and relationship of any
person or entity who is related {as defined in Part 1130.140). If the related person or entity is participating
in the development or funding of the project, describe the interest and the amount and type of any
financlal contribution
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Flood Plain Requirements
[Refer to application instructions.]

Provide documentation that the project complies with the requirements of lllinois Executive Order #2005-5
pertaining to construction activities in special flood hazard areas. As part of the flood plain requirements
please provide a map of the proposed project location showing any identified floodplain areas. Floodplain
maps can be printed at www.FEMA.gov or www.illinoisfloodmaps.org. This map must be in a
readable format. In addition please provide a statement attesting that the project complies with the
| requirements of lllinois Executive Order #2005-5 (http://www.hfsrb.illinois.gov).

Historic Resources Preservation Act Requirements
_[Refer to application instructions.]
Provide documentation regarding compliance with the requirements of the Historic Resources
Preservation Act

DESCRIPTION OF PROJECT

1. Project Classification
[Chack those applicable - refer to Part 1110.40 and Part 1120.20(b)]

Part 1120 Applicability or Classification:

Part 1110 Classification: [Check one only.]
(0  Substantive | [0 Part 1120 Not Applicable
[0 Category A Project

X Non-substantive (K Category B Project
_ [] DHS or DVA Project
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2. Narrative Description

Provide in the space below, a brief narrative description of the project. Explain WHAT is to be done in State Board
defined terms, NOT WHY it is being done. [f the project site does NOT hava a street address, include a legal
description of the site. Include the rationale regarding the project’s classification as substantive or non-substantive.

The Applicant of Gold Coast Surgicenter, located at 845 North Michigan Avenue, Suite
985 West, Chicago, lliinois 60611, is Gold Coast Surgicenter, LLC. This project is only for the
change of ownership as there are eleven entities who desire to purchase a total of 65 shares or
nine parties with 6.6 percent of shares and two who will share 4.9 percent shares (individually
1.6 shares and 3.3 shares). The interest is currently held by Roberto Diaz, MD 85%
shareholder. Upon project completion, Dr. Diaz will still be the largest single share holder with
20 shares.

It should be noted that the Applicant entity does not change as part of this transaction.
The services to be provided are not changing, only the utilization of this existing health care
resource will be enhanced along with the patient accessibility. As this project is simply a
transfer in the majority shares of the Applicant entity, this project is considered as non-
substantive in accordance with 77 lllinois Administrative Code, Chapter I, Subchapter a,

criterion 1110.40.b.

Page 4




{LLINOIS HEALTH FACILITIES AND SERVICES REVIEW BOARD APPLICATION FOR PERMIT- May 2010 Edition

Project Costs and Sources of Funds

Complete the following table listing all costs (refer to Part 1120.110) associated with the project. When a
project or any component of a project is to be accomplished by lease, donation, gift, or other means, the
fair market or dollar value (refer to Part 1130.140) of the component must be included in the estimated
project cost. If the project contains non-reviewable components that are not related to the provision of
health care, complete the second column of the table below. Note, the use and sources of funds must
equal.

Project Costs and Sources of Funds

USE OF FUNDS CLINICAL NONCLINICAL TOTAL

Preplanning Costs

Site Survey and Soil invesﬁgaﬁon

Site Preparation

Off Site Work

New Construction Contracts

Modemization Confracts

Contingencies

Architectural/Engineering Fees

Consulting and Other Fees

Movable or Other Equipment (not in construction
contracts)

Bond Issuance Expense (project related)

Net lnterest'Expénéé During Construction (projéct
related)

Fair Market Value of L.eased Space or Equipment

Other Costs To Be Capitalized (ATTACHMENT-7) $1,850,000 $1,950,000

Acquisition of Building or Other Property {excluding
land)

TOTAL USES OF FUNDS $1,950,000 $1,950,000

SOURCE OF FUNDS CLINICAL NONCLINICAL TOTAL

Cash and Securities

Pledges

Gifts and Bequests

Bond Issues {project related)

Mortgages

Leases (fair market value)

Govemmental Appropriations

Grants
Other Funds and Sources — Purchase Escrow $1 .950.000“
TOTAL SOURCES OF FUNDS $1,950,000
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Related Project Costs
Provide the following information, as applicable, with respect fo any land related to the project that
will be or has been acquired during the last two calendar years:

Land acquisition is related to project [ Yes X No
Purchase Price: §
Fair Market Value: $ 3,000,000

The project involves the establishment of a new facility or a new category of service

] Yes X No

If yes, provide the dollar amount of all non-capitalized operating start-up costs (including
operating deficits) through the first full fiscal year when the project achieves or exceeds the target
utilization specified in Part 1100.

Estimated start-up costs and operating deficit cost is $ __N/A

Project Status and Completion Schedules
Indicate the stage of the project’s architectural drawings:

B None or not applicable ] Preliminary

[ Schematics [7] Final Working
Anticipated project completion date (refer to Part 1130.140): _July 1, 2013

indicate the following with respect to project expenditures or to obligation (refer to Part
1130.140);

[] Purchase orders, feases or contracts pertaining fo the project have been executed.
X Project obligation is contingent upon permit issuance. Provide a copy of the
contingent “certification of obligation” document, highlighting any fanguage related to
CON Contingencies

State Agency Submittals
Are the following submittals up to date as applicable:
[[] Cancer Registry
] APORS
All formal document requests such as IDPH Questionnaires and Annual Bed Reports been
submitted
[] Al reports regarding outstanding permits
Failure to be up to date with these requirements will result in the application for permit being

deemed incomplete.
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Cost Space Requirements

Provide in the following format, the department/area DGSF or the building/area BGSF and cost. The type
of gross square footage, either DGSF or BGSF, must be identified. The sum of the department costs
MUST equal the total estimated project costs. Indicate if any space is being reallocated for a different
purpose. Include outside wall measurements plus the department’s or area’s portion of the surrounding
circulation space. Explain the use of any vacated space.

Gross Square Feet Amount of Propose_l(_ih'l;:tlaI. Gross Square Feet
s:
Dept. / Area Cost Existing | Proposed c':?‘v;t_ Modernized | Asls v;;::d
REVIEWABLE 9,448 - 9,448 0,448
Medical Surgical
intensive Care
Diagnostic
Radiology
MRI
Total Clinical 9,448 0,448 9,448
NON
REVIEWABLE
Administrative 1,895 1,895 1,895
Parking
Gift Shop
Total Non-clinical 1,895 1,895 1,895
TOTAL i 11,343 | 11,343 11,343
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ILLINOIS HEALTH FACILITIES AND SERVICES REVIEW BOARD

Facility Bed Capacity and Utilization

APPLICATION FOR PERMIT- May 2010 Edition

Complete the following chart, as applicable. Complete a separate chart for each facility that is a part of
the project and insert following this page. Provide the existing bed capacity and utilization data for the
latest Calendar Year for which the data are available. Include observation days in the patient day
Any bed capacity discrepancy from the Inventory will result in the
application being deemed incomplete.
This item is not Germane as this project is not a bed project.

totals for each bed service.

FACILITY NAME: Gold Coast Surgicenter

CITY: Chicago

REPORTING PERIOD DATES:

From:

to:

Category of Service

Authorized
Beds

Admissions | Patient Days | Bed

Changes

Proposed
Beds

Medical/Surgical

Obstetrics

Pediatrics

Intensive Care

Comprehensive Physical
Rehabilitation

Acute/Chronic Mental illness

Neonatal Intensive Care

General Long Term Care

Specialized Long Term Care

Long Term Acute Care

QOther ({identify)

TOTALS:
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From:Foley and Associates 2175443615 04/10/2013 15:20 #065 P.001/001

ILLINGIS HEALTH FACILITIES AND SERVICES REVIEW BOARD APPLICATION FOR PERMIT- May 2010 Edition

CERTIFICATION ]
The application must be signed by the authorized representative(s) of the applicant entity. The

authorized representative(s) are:
o inthe case of a corporation, any two of its officers or membars of its Board of Directors;

o inthe case of a limited liability company, any two of ils managers or members (or the sole
manger or member when two or more managers or members do not exist);

in the case of a partnership, two of its general pariners (or the sole general partner, when two or
more general partners do not exist);

in the case of estates and trusts, two of its beneficiaries (or the sole beneflciary when two or more
beneficiaries do not exist); and

o inthe case of a sole proprietor, the individual that is the proprietor.

This Application for Permit is filed on the behalf of _Gold Coast Surgicenter, LLC *
in accordance with the requirements and procedures of the liiinols Health Facliities Planning Act.
The undersigned certifies that he or she has the authority to execute and file this application for
permit on behalf of the applicant entity. The undersigned further certifies that the data and
information provided herein, and appended hereto, are complete and correct to the best of his or
her knowledge and bellef. The undersigned also certifles that the psrmit appiication fee required

for this application is sent herewith or will be paid upon request.

SIGNATURE Cg/ SIGNATURE
— -

Ko&ERTD Va2, MO o
PRINTED NAME PRINTED NAME

[RESIDENT [ ED )
PRINTED TITLE [ PRINTED TITLE
Notarization: Notarization:
Subsgribgd and to hefore me Subscribed and swom to before me
this day of ‘Ow{ this day of

L -
Signature-6HGTaf; = Signature of Notary

Seal
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ILLINOIS HEALTH FACILITIES AND SERVICES REVIEW BOARD APPLICATION FOR PERMIT- May 2010 Edition

SECTION Il - BACKGROUND, PURPOSE OF THE PROJECT, AND ALTERNATIVES -
INFORMATION REQUIREMENTS

This Section is applicable to all projects except those that are solely for discontinuation with no project
costs. ‘

Criterion 1110.230 - Background, Purpose of the Project, and Alternatives

READ THE REVIEW CRITERION and provide the following required information:
BACKGROUND OF APPLICANT

1. Alisting of all health care facilities owned or operated by the applicant, including licensing, and certification if
applicable.

2. A certified listing of any adverse action taken against any facility owned and/or operated by the applicant
during the three years prior to the filing of the application.

3. Authorization permitting HFSRB and DPH access to any documsnts necessary to verify the information
submitted, including, but not limited to: official records of DPH or other State agencies; the licensing or
certification records of other states, when applicable; and the records of nationally recognized accreditation
organizations. Faflure to provide such authorization shali constitute an abandonment or withdrawal
of the application without any further action by HFSRB. '

4. If, during a given calendar year, an applicant submits more than one application for permit, the
documentation provided with the prior applications may be utilized to fuifill the information requirements of
this criterion. In such instances, the applicant shall attest the information has been previously provided, cite
the project number of the prior application, and certify that no changes have occurred regarding the
information that has been previously provided. The applicant is able to submit amendments to previously
submitted information, as needed, to update and/or clarify data.

PURPOSE OF PROJECT

1. Document that the project will provide health services that improve the heaith care or weli-bsing of the
market area population to be served.

2. Define the planning area or market area, or other, per the applicant’s definition.

3. Identify the existing problems or issues that need to be addressed, as applicable and appropriate for the
project. [See 1110.230(b) for examples of documentiation.]

4. Cite the sources of the information provided as documentation.

5. Detail how the project will address or improve the previously referenced issues, as well as the population’s
health status and well-being.

6. Provide goals with quantified and measurable objectives, with specific timeframes that relate to achieving
the stated goals as appropriate.

For projects Involving modemization, describe the conditions being upgraded if any. For facility projects, include
statements of age and condition and regulatory cltations if any. For equipment being replaced, include repair and
maintenance records.
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ALTERNATIVES
1)

Altemnative options must include:

2)

3)

identify ALL of the altematives to the proposed project:

A) Proposing a project of greater or lesser scope and cost;

B) Pursuing a joint venture or similar arrangement with one or more providers or
entities to meet all or a portion of the project's intended purposes; developing
alternative settings to meet all or a portion of the project's intended purposes;

C) Utilizing other health care resources that are avaitable to serve all or a portion of
the population proposed to be served by the project; and

D) Provide the reasons why the chosen alternative was selected.

Documentation shall consist of a comparison of the project to alternative options. The
comparison shall address issues of total costs, patient access, quality and financial
benefits in both the short term {within one to three years after project completion) and long
term. This may vary by project or situation. FOR EVERY ALTERNATIVE IDENTIFIED
THE TOTAL PROJECT COST AND THE REASONS WHY THE ALTERNATIVE WAS
REJECTED MUST BE PROVIDED.

The applicant shall provide empirical evidence, including quantified outcome data that
verifies improved quality of care, as available.
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SECTION Vi -
OWNERSHIP

MERGERS, CONSOLIDATIONS AND ACQUISITIONS/CHANGES OF

This Section is applicable to projects involving merger, consolidation or acquisition/change of ownership.

NOTE: For all projects involving a change of ownership THE TRANSACTION DOCUMENT must be
submitted with the application for permit. The transaction document must be signed dated and
contain the appropriate contingency language.

A. Criterion 1110.240(b), Impact Statement
Read the criterion and provide an impact statement that contains the following information:

e RN~

Any change in the number of beds or services currently offered.

Who the operating entity will be.

The reason for the transaction.

Any anticipated additions or reductions in employees now and for the two years following
completion of the transaction.

A cost-benefit analysis for the proposed transaction.

B. Criterion 1110.240(c), Access
Read the criterion and provide the following:

1.
2.

3.

The current admission policies for the facllities involved in the proposed transaction.

The proposed admission policies for the facilities.

A letter from the CEO certifying that the admission policies of the facilities involved will
not become more restrictive,

C. Criterion 1110.240(d), Health Care System
Read the criterion and address the following:

1.
2.

a s

NO

Explain what the impact of the proposed transaction will be on the other area providers.
List all of the facilities within the applicant’s health care system and provide the following
for each faclility.

a. the location {town and street address};

b. the number of beds;

c. alist of services; and

d. the utilization figures for each of those services for the last 12 month period.

Provide copies of all present and proposed referral agreements for the facllities involved
in this transaction.

Provide time and distance information for the proposed referrals within the system.
Explain the organization policy regarding the use of the care system providers over area
providers.

Explain how duplication of services within the care system will be resolved.

indicate what services the proposed project will make available to the community that are
not now available.
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The following Sections DO NOT need to be addressed by the applilicants or co-applicants responsible for
funding or guaranteeing the funding of the project if the applicant has a bond rating of A- or better from
Fitch's or Standard and Poor's rating agencies, or A3 or better from Moody's (the rating shall be affirmed
within the latest 18 month period prior to the submittal of the application):

Section 1120.120 Availability of Funds ~ Review Criteria
* Section 1120.130 Financial Viability - Review Criteria
» Section 1120.140 Economic Feasibility - Review Criterfa, subsection (a)

VIIl. - 1120.120 - Avallability of Funds

The applicant shall document that financial resources shall be available and be equal to or exceed the estimated total
project cost plus any related project costs by providing evidence of sufficient financial resources from the following
sources, as applicable: Indicate the doilar amount to be provided from the foilowing sourcas:

a) Cash and Securities — statements (e.4., audited Tinancial statements, letiers rom tinancial
1,950 ! institutions, board resolutions) as to:

1) the amount of cash and securities avallable for the project, including the
identification of any security, its value and availability of such funds; and

2) interest to be eamed on depreclation account funds or to be earned on any
assef from the date of applicant's submission through project completion;

b) Pledges - for anticipated pledges, a summary of the anticipated pledges showing anticipated
receipts and discounted value, estimated time table of gross receipts and related fundraising
expenses, and a discussion of past fundraising experienca.

c) Gifts and Bequests - verification of the dollar amount, identification of any conditions of use, and
the estimated time table of receipts;

d) Debt - a statement of the estimated terms and conditions {including the debt time period, variable
or permanent interest rates over the debt time period, and the anticipated repayment schedule) for
any interim and for the permanent financing proposed fo fund the project, including:

1) For general obligation bonds, proof of passage of the required referendum or
evidence that the governmental unit has the authority to issue the bonds and
evidence of the dollar amount of the issue, including any discounting

anticipated;

2) For ravenue bonds, proof of the feasibility of securing the specified amount and
interest rate;

3) For mortgages, a letter from the prospective lender attesting to the expectation

of making the loan in the amount and timse indicated, including the anticipated
interest rate and any conditions associated with the mortgage, such as, but not
limited to, adjustable interest rates, balloon payments, efc.;

4) For any lease, 2 copy of the iease, including all the terms and conditions,
including any purchase options, any capital improvements to the property and
provision of capital equipment;

5) For any option to lease, a copy of the option, including alt terms and conditions.

e) Govemnmental Appropriations - a copy of the appropriation Act or ordinance accompanied by a
statemnent of funding avallability from an official of the govemmental unit. If funds are to be made
avaitable from subsequent fiscal years, a copy of a resolution or other action of the governmental
unit attesting to this intent;

f) Grants - a letter from the granting agency as to the availablility of funds In terms of the amount and
e time of receipt;
—— g) All Other Funds and Sources - verification of the amount and type of any other funds that will be
used for the project.

$1.850.000 TOTAL FUNDS AVAILABLE
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IX. 1120.130 - Financial Viability

All the applicants and co-applicants shall be identified, specifying their roles In the project funding or
guaranteeing the funding {sole responsibility or shared) and percentage of participation In that funding.

Financial Viability Waiver

The applicant is not required to submit financial viability ratios If:

1. All of the projects capital expenditures are completely funded through internal sources

2. The applicant's current debt financing or projected debt financing Is insured or antIprated to be
Insured by MBIA (Municlpal Bond Insurance Assoclation Inc.) or equivalent

3. The appilcant provides a third party surety bond or performance bond letter of credit from an A
rated guarantor.

See Sectlon 1120.130 Financlal Waiver for information to be provided

The applicant or co-applicant that is responsible for funding or guaranteeing funding of the project shall provide
viability ratios for the latest three years for which audited financlal statements are available and for the first full
fiscal year at target utilization, but no more than two years following project completion. When the applicant's
facility doss not have facility specific financial statements and the facility is a member of & health care system that
has combined or consolidated financiat statements, the system's viability ratios shali be provided. [f the health care
system includes one or more hospitals, the system's viability ratios shall be evaluated for conformance with the
applicable hospital standards.

Financlal Viability Waiver met

?ﬁ-

Current Ratio

Net Margin Percentage

Percent Debt to Total
Capitalization

Projected Dabt Service Coverage

Days Cash on Hand

Cushion Ratio

2012 is not yet available
Provide the methodology and worksheets utilized.in determining the ratios detailing the calculation
and applicable ine item amounts from the financial statements. Complete a separate table for each
co-applicant and provide worksheets for each.

2. Varance

Applicants not in compliance with any of the viability ratios shall document that another organization,
public or private, shall assume the legal responsibility to meet the debt obligations should the
applicant defauit.
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X. 1120.140 - Economic Feasibility

This section is applicable to all projects subject to Part 1120.

A. Reasonableness of Financing Arrangements

The applicant shall documant the reasonablengss of financing arrangements by submitting a
notarized statement signed by an authorized representative that attests to one of the following:

1)

2)

That the total estimated projecl costs and related costs wili be funded in total with cash
and equivalents, including investment securities, unrestricted funds, received pledge
receipts and funded depreciation; or

That the total estimated project costs and related costs will be funded in total or in part by
borrowing because:

A) A portion or all of the cash and equivalents must be retained in the balance sheet
assat accounts in order to maintain a current ratio of at least 2.0 times for
hospitals and 1.5 times for all other facilities; or

B) Borrowing is less costly than the liquidation of existing investments, and the
existing investments being retained may be converted to cash or used to retire
debt within a 60-day period.

B. Conditions of Debt Financing

This criterion is applicable only to projects that involve debt financing. The applicant shall
document that the conditions of debt financing are reasonable by submitting a notarized statement
signed by an authorized representative that attests to the following, as applicable:

1)

2)

3)

That the selected form of debt financing for the project will be at the lowest net cost
available;

That the selected form of debt financing will not be at the lowest net cost available, but is
more advantageous due to such terms as prepayment privileges, no required mortgage,
access to additional indebtedness, term (years), financing costs and other factors;

That the project involves {in total or in part) the leasing of equipment or facilities and that
the expenses incurred with leasing a facility or equipment are less costly than constructing
a new facillity or purchasing new equipment.

C. Reasonableness of Project and Related Costs

Read the criterion and provide the following:

Identify each department or area impacted by the proposed project and provide a cost
and square footage allocation for new construction andfor modernization using the
{following format {insert after this page).NOT GERMANE

COST AND GROSS SQUARE FEET BY DEPARTMENT OR SERVICE

A 8 C D E F G H
Department — Total
{list below) Cost/Square Foot Gross Sq. Ft. Gross Sg. Ft. Const. $ Mod. § Cost
New Mod. New Circ.” [ Mod. Circ.* {(AxQC) (BxE) (G+H)
Surgery
Contingency
TOTALS

* Include the percentage (%] of space for circulation
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D. Projected Operating Costs

The applicant shall provide the projected direct annual operating costs (in current dollars per equivalent
patient day or unit of service) for the first full fiscal year at target utilization but no more than two years
following project completion. Direct cost means the fully allocated costs of salaries, benefits and supplies
for the service. '

E. Total Effect of the Project on Capital Costs

The applicant shall provide the total projected annual capital costs (in current doflars per equivalent
patient day) for the first full fiscal year at target utilization but no more than two years following project

_completion.

ot

X1 Safety Net Impact Statement

SAFETY NET IMPACT STATEMENT that describes all of the following must be submitted for ALL SUBSTANTIVE AND
DISCONTINUATION PROJECTS:

1. The project's material impact, if any, on essential safety net services in the community, to the extent that it is feasible for an
applicant to have such knowledge.

2. The project’s impact on the ability of another provider or health care system to cross-subsidize safety net services, if reasonably
known to the applicant.

3. How the discontinuation of a facility or service might impact the remaining safety net providers in a given community, if
reasonably known by the appficant. ’

Safety Net Impact Statemants shall also Include all of the following:

1. For the 3 fiscal years prior to the application, a certification describing the amount of charity care provided by the applicant. The
amount calculated by hospital applicants shall be in accordance with the reporting requirements for charity care reporting in the
litinois Community Benefits Act. Non-hospital applicants shall report charity care, at cost, in accordance with an appropriate
methodology specified by the Board.

2. For the 3 fiscal years prior to the application, a certification of the amount of care provided to Medicaidpatients. Hospital and non-
hospital applicants shall provide Medicaid information in @ manner consistent with the information reported each year to the lllinols
Department of Public Haalth regarding “inpatients and Outpatients Served by Payor Source” and “Inpatient and Outpatient Net
Revenue by Payor Source” as required by the Board under Section 13 of this Act and published in the Annual Hospital Profile.

3. Any information the applicant belleves is directly relevant to safety net services, including information regarding teaching,
research, and any other service.

A table in the following format must be provided as part of Attachment 43.

Safety Net Information per PA 96-0031
CHARITY CARE
Charity (# of patients) 2010 2011 an2
Inpatient N/A NIA NYA
Quipatient 0 0 NYA
Total 0 0 NYA
Charity {cost in dollars)
Inpatient NIA N/A NYA
Qutpatient 0 0 NYA
Total 0 0 NYA
MEDICAID
Medicaid (# of patients) Year Year Year
Inpatient N/A N/A | NYA
Qutpatient 0 0 NYA
Page 53
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Total 0 0 ' NYA
Medicaid (revenue)
_Inpatient N/A N/A NYA
Qutpatient 0 0 NYA
Total 0 0 NYA

Xit. Charity Care Information

Charity Care information MUST be furnished for ALL projects.

1. All applicants and co-applicants shall indicate the amount of charity care for the latest three audited fiscal years, the cost
of charity care and the ratio of that charity care cost to net patient revenue.

2. if the applicant owns or operates one or more facilities, the reporting shall be for each individual facility located in llinois. if
charity care costs are reported on a consolidated basis, the applicant shall provide documentation as to the cost of charity
care; the ratio of that charity care to the net patlient revenue for the consofidated financial statement; the allocation of
charity care costs; and the ratio of charity care cost to net patient revenue for the facility under review.

3. If the applicant is not an existing facility, it shall submit the facility's projected patient mix by payer source, anticipated
charity care expense and projected ratio of charity care to net patient revenue by the end of its second year of operation,

Charity care” means care provided by a health care facility for which the provider does not expact to receive payment from
the patient or a third-party payer. (20 ILCS 3960/3) Charity Care must be provided at cost.

A table in the foliowing format must be provided for all facilities as part of Attachment 44.

CHARITY CARE
Year 2010 Year 2011 Year 2012
Net Patient Revenue {$218,5986) {$805,488) Not Yet Available
Amount of Charity Care {charges) 0 0 Not Yet Avallable
Cost of Charty Care 0 0 Not Yet Available
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After paginating the entire, completed application, indicate in the chart below, the page numbers for the
attachments included as part of the project's application for permit:

INDEX OF ATTACHMENTS
ATTACHMENT .
NO. PAGES
1 | Applicant/Coapplicant Identification including Certificate of Good
Standing ' 19-20
2 | Site Ownership . - 21
3 | Persons with 5 percent or greater interest in the licensee must be
identified with the % of ownership. 21-161
4 | Organizational Relationships (Organizational Chart) Certificate of
Good Standing Etc. ‘ 162
Flood Plain Requirements 163
Historic Preservation Act Requirements ’ 164

Project and Sources of Funds Itemization
Obligation Document if required

Cost Space Requirements
Discontinuation

Background of the Applicant ’ 165-191
Purpose of the Project 192-210
Aiternatives to the Project 211-214

Size of the Project

Project Service Utilization

Unfinished or Shell Space

Assurances for Unfinished/Shell Space
Master Design Project :
Mergers, Consolidations and Acquisitions ’ 215-227

— | o [ [ | | [ |
OO |NONEB|WIN A O|O||~N( |,

Service Specific:

20 | Medical Surgical Pediatrics, Obstetrics, ICU

21 | Comprehensive Physical Rehabilitation

22 | Acute Mental lliness

23 | Neonatal Intensive Care

24 | Open Heart Surgery

25 | Cardiac Catheterization

26 | In-Center Hemodialysis

27 | Non-Hospital Based Ambulatory Surgery

28 | General Long Term Care

29 | Specialized Long Term Care

30 | Selected Organ Transplantation

31 | Kidney Transplantation

32 | Subacute Care Hospital Model

33 | Post Surgical Recovery Care Center

34 | Children’s Community-Based Health Care Center
35 | Community-Based Residential Rehabilitation Center
36 | Long Term Acute Care Hospital

37 | Clinical Service Areas Other than Categories of Service
38 | Freestanding Emergency Center Medical Services

Financial and Economic Feasibility:

39 | Availability of Funds 228-272
40 | Financial Waiver 273-274
41 | Financial Viability 275-299
42 | Economic Feasibility 300-303
43 | Safety Net Impact Statement 304

44 | Charity Care Information
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SECTION |. IDENTIFICATION, GENERAL INFORMATION AND CERTIFICATION

Continue i

Applicant /Co-Applicant Identification
[Provide for each co-applicant [refer to Part 1130.220].

o Corporations and limited liability companies must provide an Hlinois certificate of

good standing.
o Partnerships must provide the name of the state in which organized and the name and

address of each partner specifying whether each is a general or limited partner.

The applicant (operator) for Gold Coast Surgicenter is Gold Coast Surgicenter, LLC.

It should be noted that the Applicant entity is not changing for this Ambulatory Surgical
Treatment Center (hereafier known as ASTC), only the control of this entity. An lllinois

Certificate of Good Standing is appended as ATTACHMENT-1A.
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File Number 0290064-5

To all to whom these Presents Shall Come, Greeting:

I, Jesse White, Secretary of State of the State of Illinois, do
hereby certify that

GOLD COAST SURGICENTER, LLC, HAVING ORGANIZED IN THE STATE OF ILLINOIS
ON DECEMBER 07, 2009, APPEARS TO HAVE COMPLIED WITH ALL PROVISIONS OF
THE LIMITED LIABILITY COMPANY ACT OF THIS STATE, AND AS OF THIS DATE IS IN

GOOD STANDING AS A DOMESTIC LIMITED LIABILITY COMPANY IN THE STATE OF
ILLINOIS.

In Testimony Whereof, I hereto set

my hand and cause to be affixed the Great Seal of
the State of Illinois, this 5TH

day of MARCH AD. 2013

Authentication #: 1306401994 M W

Authenticate at: hitp://iwww.cyberdriveillinois.com

SECRETARY OF STATE

ATTACHMENT-1A
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SECTION I. IDENTIFICATION, GENERAL INFORMATION AND CERTIFICATION

Continue ii

Site Ownership

Proof of ownership or control of the site is to be provided as Attachment 2. Examples of
proof of ownership are property tax statement, tax assessor’s documentation, deed

notarized statement of the corporation attesting to ownership, an option to lease, a letter of
intent to lease or a lease.

The landlord of the ASTC is the same entity controlling the entire site and building
known as Water Tower Place. This entity is Water Tower, LLC. This entity is not considered a

co-Applicant as it has no “control” over the ASTC other than as set forth by the lease.

ATTACHMENT-2
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SECTION I. IDENTIFICATION, GENERAL INFORMATION AND CERTIFICATION

Continue iii

Operating Identity/Licensee

o} Corporations and limited liability companies must provide an Ilinois Certificate of
Good Standing.

A certificate of Good Standing from the Illinois Secretary of State for Gold Coast

Surgicenter, LLC is appended as ATTACHMENT-3A.

o Partnerships must provide the name of the state in which organized and the name and
address of each partner specifying whether each is a general or limited partner.

This project is essentially for the sale of 65% or shares in the Applicant entity by
Roberto Diaz, MD to eleven physicians or their assigns. The proposed partners of the entity
will have interest as specified in the Membership Interest Purchase Agreement (see
ATTACHMENT-3B). It should be noted that Dr. Diaz will retain 20% interest, the largest
single shareholder of the entity.

o Persons with 5 percent or greater interest in the licensee must be identified with
the % of ownership.

Members of Gold Coast Surgicenter, LLC:

Brian J. Cole, M.D., S.C. (Brian Cole, M.D.) 6.6667%
Anthony A. Romeo, M.D., S.C. (Anthony Romeo, M.D.) 6.6667%
SC SRK Ventures LLC (Kern Singh, M.D.) 6.6667%
NSV Investments, LLC (Nikhil Verma, M.D.) 6.6667%

Gregory P. Nicholson, M.D., P.C. (Gregory Nicholson, M.D.) 6.6667%
Mark S. Cohen 2009 Declaration of Trust U/A

DTD March14, 2009 (Mark Cohen, M.D.) 6.6667%
John Fernandez, M.D. 6.6667%
Fraden, Inc. (Frank Phillips, M.D.) 6.6667%
EJG LLC (Edward Goldberg, M.D.) 6.6667%
52 Ventures LLC (Shane Nho, M.D.) 3.3333%
Robert Wysocki, M.D. 1.6667%
Neuro One, LLC 5.0000%
Roberto Diaz, M.D. 20.0000%
Smithfield Surgical Partners, LLC 5.0100%
Greg Horner, M.D. 4.9900%

ATTACHMENT-3
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File Number 0290064-5

To all to whom these Presents Shall Come, Greeting:

I, Jesse White, Secretary of State of the State of Illinois, do
hereby certify that

GOLD COAST SURGICENTER, LLC, HAVING ORGANIZED IN THE STATE OF ILLINOIS
ON DECEMBER 07, 2009, APPEARS TO HAVE COMPLIED WITH ALL PROVISIONS OF .
THE LIMITED LIABILITY COMPANY ACT OF THIS STATE, AND AS OF THIS DATE IS IN

GOOD STANDING AS A DOMESTIC LIMITED LIABILITY COMPANY IN THE STATE OF
ILLINOIS. '

In Testimon y Wher €Of, I hereto set
my hand and cause to be affixed the Great Seal of
the State of Illinois, this 5TH
day of MARCH AD. 2013

'«\ L gas .L:' 9 v,"v
rl.: X A ’ 54 3 v ‘.'lif‘ 4
G - ’
e 2018 dal m
Authentication #: 1306401994 VW‘E/

Authenticate at: hitp://www .cyberdriveillinois.com

SECRETARY OF STATE

ATTACHMENT-3A
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MEMBERSHIP INTEREST PURCHASE AGREEMENT

This Membership Interest Purchase Agreement (this "Agreement"), dated January 31,
2013 (the "Execution Date"), is by and among Gold Coast Surgicenter, LLC, an Illinois limited
liability company (the "Company"), Smithfield Surgical Partners, LLC ("Smithfield"), Roberto
Diaz, M.D. ("Dr. Diaz"), Neuro One, LLC ("Neuro One"), Greg Homer, M.D. ("Dr, Homer",
. and together with Smithfield, Neuro One, and Dr. Diaz, the "Owners") and Brian J. Cole, M.D.
S.C., Anthony A. Romeo, M.D,, S.C., SC SRK Ventures LLC, NSV Investments, LLC, Gregory
P. Nicholson, MD, P.C., Mark S. Cohen 2009 Declaration of Trust U/A DTD March 14, 2009,
John Femandez, M.D., Fraden, Inc., EJG LLC, 82 Ventures LLC and Robert Wysocki, M.D.
(each, a "Purchaset" and collectively, the "Purchasers").

Recitals:

WHEREAS, the Company ¢wns and operates a licensed freestanding surgery center
located at 845 North Michigan Avenue, Suite 985W, Chicago, Illinois 60611 (the "Center");

WHEREAS, Dr. Diaz owns eighty-five (85) units of membership interest in the
Company (each, a "Unit"), which equates to an ejghty-five percent (85%) ownership in the
Company;

WHEREAS, Dr. Diaz desires to sell to the Company sixty-five (65) of his eighty-five
(85) Units (the "Redeemed Units"), for a purchase pnce of One Million Nine Hundred Fifty
Thousand Doltars ($1,950,000);

WHEREAS, the Purchasers desire to purchase from the Company a total of sixty-five
(65) Units in the Company as set forth in Exhibit A hereto (collectively, the "Purchased Units"),
which in the aggregate shall represent a sixty-five percent (65%) ownership interest in the
Company, for a total purchase price of One Million Nine Hundred Fifty Thousand Dollars
($1,950,000); and

WHEREAS, the ownership of the Company mmedxately after Closing shall be as set
forth in Exhibit A hereto.

NOW, THEREFORE, in consideration of the premises and the mutual representations,
warranties and covenants of the parties hereinafter set forth, the parties agree as follows:

1. SALE OF COMPANY INTERESTS TO PURCHASER; OPTION

1.1.  Sale of Units. In reliance upon the representations and warranties of Purchasers
contained herein, upon receipt of the Purchase Price (as defined in Section 2.1 herein) and on the
terms and conditions hereinafter set forth, the Company hereby agrees to issue and deliver to
Purchasers at the Closing, the Purchased Units free and clear of all Liens. In reliance upon the
representations and warranties of the Company contained herein, and on the terms and conditions
hereinafter set forth, Purchasers hereby agree to purchase the Purchased Units from the Company
for the Purchase Price set forth in Section 2 hereof.

1.2, Option to Purchase Additional Units.

1
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(@)  The Owners hereby grant to Purchasers the option (the “Option™) to purchase, for
an amount equal to the Option Purchase Price (as defined below) (to be divided between Dr.
.Diaz, Smithfield, Dr. Horner and Neuro One in proportion to the number of Option Units sold by
each) five (5) additional Units in the Company (the “Option Units™), two (2) of which shall be
sold by Diaz, one (1) of which shall be sold by Smithfield, one (1) of which shall be sold by Dr.
Horner and one (1) of which shall be sold by Neuro One representing, in the aggregate an
additional five percent (5%) ownership interest in the Company (i.e., the Purchasers shall have
the right to exercise the Option with respect to Units needed to increase their collective
ownership from sixty-five percent (65%) of one hundred (100) total Units to seventy percent
{70%) of one hundred (100) Units. The “Option Purchase Price” shall be definied as the Formula
Amount multiplied by five percent (§%). The “Formula Amount” shall be equal to the product
of four and one-~half (4 '4), times the Company’s net operating income (in accordance with
generally accepted accounting principles), excluding extraordinary gains and losses, calculated
before deduction of interest, taxes, depreciation and amortization (“EBITDA”), then minus all of
the Company’s outstanding long-term debt and long-term liabilities (including equipment lease
financing obligations) excluding facilities lease obligations (ERGO, leases of space for the
surgery center and offices) as of the date (the “Exercise Date”) on which the Purchasers deliver
to the Company the Exercise Notice (as defined below), determined in accordance with generally
accepted accounting principles, provided, however, the following percentages of long term debt
incurred after the Closing shall be excluded based on the exercise date: one hundred percent
(100%) of debt incurred in the first fiscal year following the Closing, eighty percent (80%) of
debt incurred in the second fiscal year following the Closing, sixty percent (60%) of debt
incurred in the third fiscal year following the Closing, forty percent (40%) of debt incurred
during the fourth fiscal year following the closing, twenty percent (20%) of debt incurred during
the fifth fiscal year following Closing. For this purpose, the annual net operating income of the
Company and its EBITDA shall be based on (i) the first completed fiscal year after the Closing
Date, or (ii) the close of the completed fiscal year immediately prior fo the Exercise Date,
whichever is later. All calculations used to determine the Option Purchase Price shall be
performed by the Company’s regularly retained accountants and such accountants shall issue a
report to the Owners and the Purchasers setting forth their calculations and supporting
documentation for each such calculation. For example, assuming on the Exercise Date that the
Purchasers collectively own a sixty-five percent (65%) ownership interest or sixty-five (65)
Units, Dr, Diaz owns a twenty percent (20%) ownership interest or twenty (20) Units, Smithfield
and Horner collectively own a ten percent (10%) ownership interest or ten (10) Units, and Neuro
One owns a five percent (5%) ownership interest or five (5) Uaits and the Option Purchase Price
equals One Hundred Thousand Dollars ($100,000), then the Purchasers shall have the right
collectively to purchase two percent (2%) ot two (2) Units for Forty Thousand Dollars ($40,000)
from Dr. Diaz and two percent (2%) or two (2) Units for Forty Thousand Dollars ($40,000) from
Smithfield and Homer and one percent (1%) or one (1) Unit for Twenty Thousand Dollars
($20,000) from Neuro One. :

(b) Purchasers shall exercise the Option, in whole or in part (but may only exercise
the Option once), by written notice delivered to the Company (“Exercise Notice”) at any time on
or after the first anniversary of the Closing Date, but not later than the sixth (6"’) anniversary of
the Closing Date. Each Purchaser shall have the right to purchase a ratable portion of the Option
Units determined by the ratio of (A) the number of Units then held by such Purchaser to (B) the
total number of Units then held by all Purchasers, or as otherwise determined by Purchasers, but

\39651695.13
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if any Purchaser fails to close his/her purchase, the option shall be deemed waived to the extent
of that portion of the purchase.

{c)  Consummation of the Option (the “Option Closing™) shall occur on the date
specified by Purchasers after having given the Exercise Notice but in any event, within one
hundred twenty (120) days following the date of the Exercise Notice (the “Closing Deadline”),
or sixty (60) days following the resolution of dispute in accordance with Section 1.2(e) below,
whichever is later.

(dy  Notwithstanding anything to the contrary contained herein, until the Option has
been exercised by Purchasers or has expired, Dr. Diaz, Smithfield, Dr. Horner aad Neuro One
shall not Transfer their Units without prior written consent of each and every Purchaser,
provided, however, Neuro One may transfer five (5) of its Units (but no more) to Smithfield
without consent from Purchasers. Time is of the essence and the option shall expire on the sixth
anniversary of the Closing Date. Further, a failure to close after exercise of the option strictly in
accordance with its texms and deadlines will waive the option. Only full payments of the option
purchase price will be considered payment of the option purchase price and part payment shall
not extend any deadline. . '

- (¢) In the event of a dispute regarding the calculation of the Option Purchase Price,
such dispute shall be settled in accordance with this Section 1.2(¢).

i) If the Purchasers or the Owners disagree in any respect with the
calculation of the Option Purchase Price, then within thirty (30) days immediately
following the Purchasers’ or Owners’ receipt of the calculation (the “Review Period”),
the Purchasers or Owners may deliver a notice to the non-disputing party setting forth, in
reasonable detail, each disputed item or amount and the basis for such disagreement,
together with supporting calculations (the “Dispute Notice™). ‘The Dispute Notice shall
set forth the disputing party’s position as to the proper calculation of the Option Purchase
Price. If no Dispute Notice is delivered on or prior to the last day of the Review Period,
then the calculation of Option Purchase Price shall be deemed accepted by the parties.
The Dispute Notice shall be deemed properly delivered to Purchasers so long as if is
delivered to Nikhil Verma, MD with a copy to Purchasers” counsel - McGuireWoods
LLP - in accordance with Section 13.5.

(ii) - Within five (5) business days after receipt of a Dispute Notice, the parties
shall meet and attempt to resolve in writing the issues set forth in the Dispute Notice, and
any issues resolved and agreed upon in any such writing will be deemed final and binding
upon the parties. In the event that the parties do not resolve and settle such issues within
such five (5) business days, or such extended time period as the parties may agree upon
in writing, then and in such event (such period, the “Discussion Period™), the parties shall
jointly retain a nationally-recognized. independent accounting firm (the “Accountant™) to
resolve the issues set forth in the Dispute Notice (if the Parties shall be unable to agree on
the Accountant within twenty (20) days immediately following the Discussion Period,
then the Accountant shall be Ron Ralph at Crowe Chizek. The Accountant shall, acting
as an expert and not as an arbitrator; conduct such review of the disputed items, any
related work papers of the parfies and the Dispute Notice, and any supporting
documentation as the Accountant in its sole discretion deems necessary, and the
Accountant shall consult with both sides to any dispute and, in its sole discretion, conduct

3
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such hearings or hear such presentations by the parties as the Accountant deems
necessary. The Accountant’s determinafion shall be conclusive and binding upon the
parties. The scope of the disputes to be resolved by the Accountant shall be limited to
whether the calculation of Option Purchase Price was done in a manner consistent with
the Company’s historical accounting principles, consistently applied, and otherwise in
accordance with this Agreement, and the Accountant is not to make any other
determination unless jointly requested in writing by the parties. '

(f)  The Accountant shall as promptly as practicable, and in no event later than forty-
five (45) days following the date of its retention, deliver to the parties a report setting forth its
determination of Option Purchase Price. The fees, expenses and costs of the Accountant for the
services described herein shall be paid by the party whose aggregate dollar amount
determinations of the issnes contained in the Dispute Notice are farthest from the aggregate
determinations of the Accountant. '

1.3. . Ownership of Company Following Transactions. As a result of the sales
described in this Section 1, the ownership of the Company (before and after purchase of ‘the
Option Units based on present ownership) will be as set forthi in Exhibit A hereof.

2. PURCHASE PRICE; WORKING CAPITAL
2.1.  Purchase Price; Use of Proceeds.

(a)  The aggregate purchase price for the Purchased Units shall be One Million Nine
Hundred Fifty Thousand Dollars (§1,950,000) (the "Purchase Price").

(b)  The Company shall use the Purchase Price to redeem the Redeemed Units from
Dr. Diaz. The entire Purchase Price, subject to adjustment pursuant to Section 2.3 below, shall
be distributed to Diaz.

2,2, - Satisfaction of Excess Funded Debt, At Closing, the Company shall pay or
cause to be paid all Funded Debt of the Company in excess of Zero Dollars ($0) (the "Funded
Debt Cap"). As used herein "Funded Debt" shall mean (A) all indebtedness (whether or not
contingent) for borrowed money, (B) all obligations (contingent or otherwise) for the deferred
purchase price of assets, property or services, (C) all obligations evidenced by notes, bonds,
debentures or other similar instruments, (D) all indebtedness created or arising under any
conditional sale or other title retention agreement with respect to property, (E) all obligations
under capital leases (excluding any lease back payments, which are included in the calculation of
Net Working Capital), (F) all outstanding payment obligations, as an account party under
acceptance, letter or credit or similar facilities, (G) all obligations under any currency, interest
rate or other hedge agreement or any other hedging arrangements, (H) all direct or indirect
guarantee, support or keep well obligations in respect of obligations of the kind referred to in
clauses (A) through (G) immediately preceding, and (T) all obligations of the kind referred to in
clauses (A) through (H) immediately preceding secured by (or for which the holder of such
obligation has an existing right, contingent or otherwise, to be secured by) any lien or
encumbrance on any asset of the Company. "Funded Debt" for purposes of determining debt
which must be paid off shall not include debt incurred after the Execution Date solely to the
extent such debt is approved by Purchasers.
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2.3,  Net Working Capital; Adjustment to Purchase Price.

(a)  Purchase Price Adjustment. The Purchase Price is conditioned upon the
following: (i) as of the Closing, the Company will have no Funded Debt in excess of the Funded
Debt Cap; and (ii) as of the Closing, the Company’s Net Working Capital (as defined below) will
equal or exceed Four Hundred Thirty-Five Thousand Thirty Five and 27/100 Dollars
($435,035.27) (the “Target Amount”); (iii) as of Closing, any amounts accrued or owed by the
-Company to any Owner or any Affiliate of an Owner (“Related Party Debt”) shall have been -
forgiven by such Owner or Affiliate through a written instrument of forgiveness and eliminated
from the Company’s Balance Sheet; and (iv) the Company shall not have made any distributions
or other payments to the Owners between execution and Closing unless all of the Company’s
short-term and long-term liabilities are current with a zero past due balance as of the date of
distribution, and only then, distributions may be made solely as necessary to satisfy each
Ownmer’s tax obligations with respect to his, her or its ownership of Units and chargeable income
in the Company that has not been received by the Owners (e.g., forty percent (40%) of income of
the Company, if any, allocated to a Member due to the Company’s status as limited liability
company that is taxed as a partnership). In the event that any of the above conditions is not
satisfied as of the Closing, the following adjustments shall be made: (a) if Net Working Capital
is below the Target Amount (the “Working Capital Deficiency”), the Purchase Price shail be
reduced by the amount equal to the Working Capital Deficiency; (b) if the Funded Debt exceeds
the Funded Debt Cap (a “Funded Debt Surplus”), the Purchase Price shall be reduced by the
amount of the Funded Debt Surplus; (c) if the Company has not obtained the forgiveness of all
Related Party Debt, or has used Company funds to satisfy any Related Party Debt (except
payments to Midwest Medical Billing Services Inc. for billing and collection services rendered
between the execution of this Agreement and the Closing as contemplated by Section 6.17), the
Purchase Price shall be reduced by the amount of the remaining balance of all Related Party Debt
outstanding as of the Closing Date, plus all amounts paid to satisfy Related Party Debt prior to
Closing (and in such case, the payment of such amounts shall be set forth in Schedule 2.3(a)
hereto and match amounts owed by the Company on the Company’s Interim Balance Sheet); and
(d) if the Company has made any distributions not in accordance with subsection (iv) above, then
the Purchase Price will be reduced by the total amount of any distributions or payments made by -
the Comapany to the Owners not permitted by subsection (iv) above. The aggregate Purchase
Price shall be adjusted, dollar for dollar, to the extent of the variances described above; provided,
in no event shall the Purchase Price be adjusted below Zero Dollars ($0). Further, the parties
acknowledged that the adjustments described herein shall operate solely to reduce the Purchase
Price and there shall be no adjustments to increase the Purchase Price. Any such adjustment
shall be due and payable by the Company within thirty (30) business days of written demand.
Interest at the prime rate of interest as published on the date of demand in the Wall Street
Journal, shell accrue with respect to any adjustment amount tiot paid within thirty (30) business
days of demand therefore. For purposes of this Agreement, “Affiliate” shall mean with reference
to a specified person, (a) any member of such person’s immediate family, (b) any person who
owns directly or indirectly ten percent (10%) or more of the beneficial ownership in such person,
(¢) any one or more legal representatives of such person and/or any persons referred to in the
preceding clanses (a) or (b); and (d) any entity in which any one or more of such person and/or
the persons referred to in the preceding clauses (a), (b) or (¢} owns directly or indirectly ten
percent (10%) or more of the beneficial ownership.

135691695.13
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(b)  Net Working Capital. “Net Working Capital” shall mean the aggregate of @)
accounts rteceivable, inventories, cash and prepaid accounts of the Company, as listed in
Schedule 2.3(b)(3), minus (ii) accounts payable as listed in Schedule 2.3(b)(ii) (none of which
shall include any Related Party Debt, which shall be forgiven at Closing or deducted from the
Purchase Price in accordance with Section 2.3(a) above)), accrued expenses and acerued taxes of
the Company, in each case, calculated consistent with past accounting practices. No portion of
the Funded Debt shall be included in the calculation of Net Working Capltal

_ (c)  Preparation and Review of Closing Balance Sheet.

@ As promptly as practicable, but no later than thirty (30) days after the
Closing, the Company will cause to be prepared and delivered to Purchasers at the
Company’s expense (i) the closing balance sheet (the “Closing Balance Sheet”)
accompanied by a compilation staternent thereon from the Company’s accountants and
(ii) a certificate of the Company, including a determination of Funded Debt and a
calculation of Net Working Capital as of the end of the business day of the Closing (the
“Adjustment Certificate™). Purchasers shall have forty-five (45) days from the date on
which such Closing Balance Sheet and the Adjustment Certificate are delivered to the
Company to review such documents (the “Review Period”), Purchasers and its
accountants, along with reasonable assistance of the Company’s employees, shall be
provided with full access to the work papers of the Company’s accountants and the
Company’s books and records in conuection with such review. If Purchasers disagree in
any respect with the calculation of any amount shown or reflected in the Closing Balance
Sheet or Adjustment Certificate or with the calculation of the Purchase Price for the
Purchased Units, Purchasers may, on or prior to the last day of the Review Period, deliver
a notice to the Company setting forth, in reasonable detail, each disputed item or.amount
and the basis for Purchasers’ disagreement therewith, together with supporting
calculations (the “Dispute Notice”), The Dispute Notice shall set forth Purchasers’
position as to the proper calculations. If no Dispute Notice is received by the Company
on or prior to the last day of the Review Period, the Closing Balance Sheet and the
Adjustment Certificate shall be deemed accepted by Purchasers.

(ii)  Within five (5) business days after the Company’s receipt of a Dispute
Notice, Purchasers and the Company shall meet and attempt to resolve the issues set forth
in the Dispute Notice. In the event Purchasers and the Company do not resolve and settle
such issues within such five (5) business days, or such extended time period as the parties
may agree upon in writing, then and in such event, Purchasers and the Company shall
jointly retain an independent accounting firm (the “Accountant”) to resolve the issues set
forth in the Dispute Notice. The Accountant shall conduct such review of the disputed
Closing Balance Sheet, any related work papers of Purchasers or the Company’s
accountants, the Adjustment Certificate and the Dispute Notice, and any supporting
documentation as the Accountant in its sole discretion deems necessary, and the
Accountant shall consult with both sides to any dispute and, in its sole discretion, conduct
such hearings ot hear such presentatlons by the parties as the Accountant deems
necessary.
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(iii) The Accountant shall, as promptly as practicable, and in no event later
than forty-five (45) days following the date of its retention, deliver to Purchasers and the
Company a report (the “Adjustment Report”), in which the Accountant shall, after
considering all matters set forth in the Dispute Notice (and only the matters set forth.in
the Dispute Notice), determine what adjustments, if any, should be made to the disputed
Closing Balance Sheet in order for it to comply with the requirements of this Agreement.
The fees, expenses and costs of the Accountant for the services described herein shall be
paid by the party whose aggregate dollar amount determinations of the issues contained
in the Dispute Notice are farthest from the aggregate determinations of the Accountant.
The Adjustment Report shall be final and binding upon Purchasers and the Company.

(iv)  Effective upon the end of the Review Period (if a timely Dispute Notice is
not delivered), or upon the resolution of all matters set forth in the Dispute Notice by
agreement of the parties or by the issuance of the Adjustment Report (if a timely Dispute
Notice is delivered) (the “Resolution Date™), if appropriate, the Cloging Balance Sheet
shall be adjusted to reflect the final resolution of any disputed items, and the Purchase
Price shall be conclusively determined, based upon the Closing Balancc Sheet.

(d)  Balance Sheet Preparation. The Closing Balance Sheet shall (i) fairly present
the financial position of the Company as of the Closing Date, with the Company getting credit
for all cash and receivables received through 11:59 P.M. on the day immediately preceding the
Closing Date and not swept from the Company’s bank accounts or lock boxes by 11:59 P.M. on
the day immediately preceding the Closing Date and (ii) be prepared in accordance with GAAP,
applied in a manner consistent with past accounting practices.

3. CLOSING

3.1.  Escrow. On or prior to the Execution Date, the parties hereto shall execute this
Agreement, the Amended Operating Agreement and the Management Agreement (as each ferm
is defined below) and escrow the three fully-executed documents with McGuireWoods LLP,
which shall act as escrow agent pursuant to the Escrow Agreement attached hereto as Exhibit 3.1
(the “Escrow Agreement”) by and among the parties hereto and McGuireWoods LLP. The
Bscrow Agreement shall provide, among other things, that the Purchasers shall deposit One
Hundred Fifty Thousand Dollars ($150,000) (the “Deposit™) to be held in trust pending the
Closing or termination of this Agreement. McGuireWoods LLP shall provide confirmation of its
receipt of the Deposit to the Company in accordance with Section 13.5. This Agreement shall be
not be binding on the Company or any of the Owners until the Deposit is escrowed with
McGuireWoods LLP.

3.2. Closing. The closing of the transactions that are the subject of this Agreement
related to the purchase of the Purchased Units (the “Closing™) shall take place at the offices of
the Company within ten (10) business days after the satisfaction of all conditions to the parties’
obligations to consummate the transactions contemplated hereby, which shall in no event be later
than August 1, 2013, or at such other time as shall be agreed upon by all the parties hereto (the

“Closing Date™). Anything in the foregoing to the contrary notwithstanding, it is acknowledged
that this transaction involves a change of ownership which must be approved by the Ilinois
Health Facilities and Services Review Board ("IHFSRB"). Accordingly, the Closing shall not
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occur until after such approval is obtained. Moreover, this Agreement requires approval of the
Landlord of the Center. Thus, the Closing Date shall be after approval of the Landlord is
obtained. All parties agree to cooperate in all reasonable efforts to obtain both consents and
understand that this may require financial disclosures. Time is of the essence in all matters
related to the requisite consents. :

3.3.  Obligations of the Parties at the Closing,
(@) At the Closing, Purchasers will deliver to the Company:

) the Purchase Price as specified in Article 2, less the amount of the Deposit
~ and the Escrowee shall deliver the deposit to the Company free of all claims which
Purchasers may have; '

(i) a certificate of Purchasers certifying as to the accuracy of the
representations and warranties of Purchasers, and that Purchasers have performed or
complied with all of the covenants, agreements, terms, provisions and conditions of this
Agreement;

(iii) a Second Amended and Restated Operating Agreement of the Company,
in substantially the form of Exhibit 3.3(a)(iii) attached hereto (the “Amended Operating
Agreement”) duly executed by Purchasers; and

(iv)  aMedical Director Agreement (as defined in Section 6.15), duly executed
by the Purchaser (or physician owner of a Purchaser) designated to serve as Medical and
Executive Director.

(b)  Atthe Closing, the Company and the Owners will deliver to Purchasers:
(i)  acertified copy of the articles of organization of the Company;

(ii)  a certificate from the Class B Managers of the Company cextifying that its

“board of managers and members have authorized the execution, delivery and

performance of this Agreement and the other documents referred to herein, and the
consummation of the transactions contemplated hereby;

(i) a certificate of the Company certifying as to the accuracy of its
representations and warranties at and as of the Closing and that it has performed or
complied with all of the covenants, agreements, terms, provisions and conditions to be
performed or complied with by the Company at or before the Closing;

{iv) a certificate of each Manager certifying as to the accuracy of such
Mansgers’ representations and warranties, and a certificate from each Owner certifying
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that such Owner has performed or complied with all of the covenants, agreements, terms,
provisions and conditions of this Agreement applicable to the Owners;

(v} the Second Amended Operating Agreement (as defined in Section
3.3(a)(iii) hereof), duly executed by the Company and the Owners; .

(vi)  the Management Services Agreement, entered into by the Company and
Smithfield, in substantially the form of Exhibit 3.3(b)}vi) (the “Management
Agreement™), duly executed by the Company and Smithfield;

(vii) aMedical Director Agreement (as defined in Section 6.15), duly executed -
by the Company;

(viii) a claims history showing, at a minimum, open, closed and reserved
incidents and claims involving the Center (as defined in Section 4.5(d)) during the period
from the inception of the Company to the Closing Date or since the date of opening of the
Center, if sooner; .

(ix) a good standing certificate of the Company issued by the Secretary of
State of Illinois; and

(x)  such other certificates and documents as Purchasers or their counsel may
reasonably request.

4. REPRESENTATIONS AND WARRANTIES BY THE COMPANY AND THE
MANAGERS

The Company and each Manager represent and warrant, jointly and severally, to
Purchasers as of the Execution Date and the Closing Date as follows. “Managers” mean solely
Dr. Diaz and Todd Borst. The representations and warranties being made in this Artxcle 4 are
not being made by any Owner in his capacity as Owner,

4.1." Organization. The Company is a limited liability company duly organized,
validly existing and in good standing under the laws of the State of Hllinois with full power and
authority to conduct its business as now conducted and to own, lease or operate its properties and
assets as now owned, leased or operated.

4.2. Authorization. Each of the Owners and the Company has full power and
authority to enter into this Agreement and perform its obligations hereunder and carry out the
transactions contemplated hereby, The execution, delivery and performance by the Company
and the Owners of this Agreement and the consummation of the transactions contemplated
hereby, including the issuance and delivery of the Purchased Units, have been duly authorized
and approved by the Company and the Owners. This Agreement, when executed, will constitute
a valid and binding obligation of the Company and the Owners, enforceable against all in
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accordance with its terms, but it is acknowledged to be conditioned upon consents from both the
Landlord of the Center and the IHFSRB.

4.3. No Violation. Except as set forth in Schedule 4.3, the execution and dehvery of
this Agreement by the Company and the Owners does not, and the consummation of the
transactions contemplated hereby will not, (a) violate any provision of, or result in the creation of
any lien or security interest under, any contract or agreement to which the Company or an Owner
is a party or by which any of the Company’s or the Owners® assets or properties are bound;
(b) violate any provisicn of the articles of organization or operating agreement of the Company;
(c) violate any order, arbitration award, judgment, writ, injunction, decree, statute, rule or
regulation applicable to the Company or any Owner; or (d) violate any other contractual or legal
obligation or restriction to which the Company or the Owners are subject.

44. Financial Statements. Attached as Schedule 4.4 are true and complete copies of
(a) accrual basis balance sheets of the Company as of December 31 in each of 2010 and 2011,
and the related unaudited statements of income, changes in members® equity and cash flows for
the fiscal years then ended, compiled without disclosures and (b) an accrual basis balance sheet
of the Company (the “Interim Balance Sheet”) as of September 30, 2012 (the “Interim Balance
Sheet Date”), compiled without disclosures, and related compiled statements of income for the
nine (9) months then ended (such financial statements contained therein in clauses (2) and (b),
collectively, the “Financial Statements™). The Financial Statements fairly present in all material
respects the financial condition and the results of operations, changes in members’ equity, and
cash flows of the Company as at the respective dates of and for the periods referred to in the
Financial Statements. The Financial Statements have been prepared from the books and records
of the Company (which are true and correct in all material respects). There has not been any
change between the Interim Balance Sheet Date and the date of this Agreement which has had or
is likely to have an adverse effect on the financial position, resuits of operations or business or
prospects of the Company. The Company and the Owners acknowledge and agree that
Purchasers relied upon the financial information set forth in the Financial Statements in order to
determine the consideration paid under Section 2 hereof.

4.5,  Ownership of Purchased Units and Assets.

(a) Dr. Diaz has good and marketable title to all of the Redeemed Units and the
Company has good and marketable title to all of the Purchased Units, and except as listed in
Schedule 4.5(a) attached hereto, the Company owns and possesses and has good and marketable
title to all of the Assets (defined below), free and clear of all mortgages, pledges, liens, security
interests, conditional sale agreements, defects, charges, encumbrances and rights of third parties,
. and no conditions ‘exist which could give rise to any such mortgage, pledge, lien, security
interest, defect, charge, encumbrance on, or right of any such third party to, the Purchased Units
or the Assets (defined below).

(b)  Attached as Schedule 4.5(b) is a true and complete list of all of the owners of the
Company immediately prior to the Closing and their ownership interest.
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(¢)  Except as listed on Schedule 4.5(c), the Company does not own or have any
interest in any land, buildings or other real property.

(d) As of the Closing, the assets then owned by the Company corprise all of the
assets and property (the “Assets”) necessary to conduct its business as conducted prior to the
Closing (the “Business”), including, without limitation the following;

) cash, cash equivalents and short-term investments;

(i)  all of the tangible personal property owned by the Company or the Owners
with respect to the operation of the Business, including all equipment, furniture, fixtures,
machinery, vehicles, office furnishings, leaschold improvements and inventories of
supplies, drugs and other disposables and consumables related to the operation of the
Business (the “Personal Property”); :

@ii)  all of the real property that is leased by the Company or the Owners and
used with respect to the operation of the Business, together with the Company’s rights to
all buildings, improvements and fixtures located thereupon and all construction in
progress and appurtenances belonging thereto {collectively, the “Leased Real Property™);

(iv)  all of each Owner’s and the Company’s rights to all licenses, provider
numbers, permits, approvals, certificates of need, certificates of exemption, franchises,
accreditations and registrations and other governmental licenses, permits or approvals
issued to the Company or such Owner with respect to the operation of the Business;

(v)  all of the Owners and the Company’s interest in and to all of the Contracts
(as defined below in Section 4.12);

(vi)  all advance payments, prepayments, prepaid expenses and deposits related
to the operation of the Business; .

(vii) all documents, records, operating manuals, files and computer software
with respect 1o the operation of the Business,

(viii) the names, symbols and telephone numbers used with respect to the
operation of the Business;

(ix)  all insurance proceeds arising in connection with property damage to the
Assets, to the extent not expended on the repair or restoration of the Assets;

{x)  all goodwill with respect to the operation of the Business and the Assets;
and :

11
139691695.13

34 ATTACHMENT-3B




(xi)  subject to Section 6.18 hereof, all accounts receivable of the Business and
other rights of payment of the Company or the Owners with regpect to services performed
at the Business through and including the Closing Date.

4.6. No Liabilities or Adverse Conditions, Except as reflected in the Financial Statements
or set forth in Schedule 4.6, the Company has no liabilities or obligations of any nature with
respect to the Business, whether absolute, accrued, contingent or otherwise and whether due or to
become due (including, without limitation, liabilities for taxes and interest, penaities and other
charges payable with respect thereto). Neither the Company nor the Managers know or have
reason to know of any basis for the assertion against the Company of any such liability or
obligation of any nature not fully reflected in the Financial Statements or set forth in Schedule
4.6. Except for the requirement of consent from the Landlord of the Center and the [HFSRB for
the consummation of this Agreement, there are no actual or threatened disputes between the .
Company and any Owner. There are no conditions existing with respect to any of the
Company’s facilities, properties, assets or personnel that might materially and adversely affect
the Purchased Units or the Business or prospects of the Business. _

4.7.  Absence of Certain Changes. Except as set forth in Schedule 4.7, since the Interim
Balance Sheet Date, with respect to the Business, the Company has not:

(@)  suffered any material casualty loss (whether or not insured);

(b)  made any change in its business or operations or in the manner of conducting its
business, other than changes in the ordinary course of business;

() incurred any obligations or liabilities (whether absolute, accrued, contingent or
otherwise and whether due or to become due), except items incurred in the ordinary cowrse of
business and consistent with past practice, or experienced any change in any assumptions or
methods of calculating any bad debt, contingency or other reserve;

(d)  paid, discharged or satisfied any claim, lien, encumbrance or liability (whether
absolute, accrued, contingent or otherwise and whether due or to become due), other than claims,
liens, encumbrances or liabilities:

@) which are reflected in the Fipancial Statements and which were paid,
discharged or satisfied since the date thereof in the ordinary course of business consistent
with past practice, or

@ify  which were incurred and paid, discharged or satisfied since the Balance
Sheet Date in the ordinary course of business consistent with past practice; :

(e)  written off as uncollectible any notes or accounts receivable or any portion
thereof, except for immaterial write-offs made in the ordinary course of business consistent with
past practice;

12
\39691695.13

ATTACHMENT-3B
35




& canceled any other debts or claims, or waived any rights, of substantial value;

(g)  sold, transferred or conveyed any of its properties or assets, except in the ordinary
course of business consistent with past practice;

(h) made any capital expenditures or commitments in excess of Ten Thousand
Dollars ($10,000) in the aggregate for replacements or additions to property, plant, equipment or

intangible capital assets;

@ declared, paid or made or set aside for payment of, any distribution of
membership interests in respect of its outstanding membership interests other than distributions
made in the ordinary course of business consistent with past practice, or directly or indirectly
redeemed, purchased or otherwise acquired any of its membership interests;

)] made any change in any method of 'accounting or accounting practice;

(k)  granted any increase in the compensation of any officer, employee or agent of the
Company who performs services for or on behalf of the Business, (including without limitation
any increase pursuant to any bonus, pension, profit sharing or other plan or commitment), other
than increases in the ordinary course of business consistent with past practice, or adopted any
such plan or other arrangement; and no such increase or the adoption of any such plan or
arrangement, is planned or required; or

@ agreed, whether in writing or otherwise, to take any action described in this
Section 4.7.

4.8. Taxes. The Company has filed all federal, state and local tax returns required to
be filed by it and has paid or made provision for the payment of all taxes and assessments
(including without limitation income, excise, unemployment, social security, occupation,
franchise, property, sales and use taxes, services taxes, import duties or charges, and all penalties
and interest with respect thereto) that are due and payable, whether or not in connection with
such returns. The Company has not signed any extension agreement with any taxing authority
and knows of no open matters for any prior periods.

4.9. Litigation. There is no claim, litigation, investigation or proceeding
(“Litigation™) pending or, to the Company’s and the Managers’ knowledge, threatened at law or
in equity or before any court, legislative or administrative tribunal or governmental agency
telating to or affecting the Company with respect to the Purchased Units, the Assets or the
operation of the Business. There is no Litigation pending or, to the Company’s and the
Managers’ knowledge, threatened, which questions the validity of this Agreement or which, if
adversely determined or publicly disclosed, could reasonably be expected to (i) adversely affect
the ability of the Company to consummate the transactions contemplated by this Agreement, (i)
result in a material adverse effect on the Business or the Assets or (iii) impair the operation of the
Business after the Closing Date in substantially the same manner as currently conducted. The
Company is not subject to any judgment, order, decree or other governmental restriction
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applicable to the Company or the Assets which would be material to the Company, its Assets or
the Business. Schedule 4.9 sets forth a true and accurate description of all Litigation relating to
the Business and its operations initiated since December 7, 2009.

4.10. Co mpiiance with Laws; Regulatory Compliance.

(@)  The Company has at all times been in material and substantial compliance with all
applicable statutes, rules, regulations, orders, ordinances, judgments, decrees and requirements of
all federal, state and local commissions, boards, bureaus and agencies having jurisdiction over
the Company and the operations of the Company, including, but not limited to, the false claims,
false representations, anti-kickback and all other provisions of the Medicare/Medicaid fraud and
abuse laws (42 U.S.C. § 1320a-7 et seq.) and the physician self-referral prov1s1ons of the Stark
Law (42 U.S.C. § 1395nn) (collectively, “Laws™),

(6)  Neither the Company nor any Owner has received any notice of, or notice of any
investigation of, a possible violation of any applicable Laws, or any other Law or requirement
relating to or affecting the operations of the Business. Neither the Company nor any Ownet has
received a notice from the regulatory authorities which enforce the statutory or regulatory
provisions in respect to either the Medicare or Medicaid program of any pending or threatened
investigations.

(c) - The Company has timely filed all reports, returns, data and other information
required by federal, state, municipal or other governmental authorities which control, directly or
indirectly, any of the Company’s activities required to be filed with any commissions, boards,
bureaus and agencies and has paid all sums heretofore due with respect to such reports and
returns. No such report or return has been inaccurate, incomplete or misleading in any material

respect.

(d)  Neither the Company nor any Owner has engaged in any activities that are
prohibited under 42 U.S.C. Section 1320a-7b, or the regulations promulgated thereunder, or
under any statutes or regulations, or which are prohibited by rules of professional conduct.

(¢) The Company has adopted a voluntary compliance program to promote
compliance with laws and regulations, a copy of which has been delivered to Purchasers. To the
Company’s knowledge, no individual employed by or contracting independently with the
Company is excluded from participation in the Medicare or Medicaid programs or is listed on the
excluded individuals list published by the United States Department of Health and Human
Services Office of the Inspector General.

H Any certificate of need required for the construction or operation of the Center's
business location were duly obtained and subject to obtaining approval of this transaction from
the IHFSRB, such cettificate of need, will remain in full force and effect immediately after the
conswuimation of the transactions prowded for herein; provided that required regulatory filings
are timely submitted.

4.11. Licenses. The Company has all required licenses, permits, certificates, authorizations
and agreements needed for the ownership and efficient operation of the Business, all of which
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are in full force and effect and listed in Schedule 4.11 (and copies of which have been provided
to Purchasers). No act or omission bas occurred on or before the date hereof which would
subject the Company or the Business to any fine or penalty or the suspension, withdrawal,
cancellation, termination or revocation of any licemse, permit, certificate, authorization or’
agreement. The Company is presently in compliance with all the terms, conditions and
provisions of such licenses, permits, certificates, authorizations and agreements. The Business
facilities, equipment, staffing and operations satisfy the applicable state licensing requirements in
all material respects. The Business is accredited by the Joint Commission.

4.12. Contracts; Significant Payors. All contracts and agreements with respect to the
operation of the Business (the “Contracts”) are listed in Schedule 4.12 (and copies of which have
been provided to Purchasers). Such Contracts constitute the all of the Contracts necessary to
conduct the Business as conducted prior to the Closing. Each Contract is in full force and effect
and is the valid and binding obligation of the Company and, to the Company’s and its Managers'
knowledge, each other party thereto. There have been no threatened cancellations of any
Contract that have not been resolved and there are no outstanding disputes under any Contract.
Neither the Company nor, to the Company’s and its Managers' knowledge, any other party
thereto, has breached any provision of, and there does not exist any default by the Company or,
to the Company’s and its Managers' knowledge, any other party thereto, under any Contract that
has not been cured. No event has occurred (including the execution and delivery of this
Agreement and the consummation of the transactions contemplated hereby) which is, or with the
giving of notice or the passage of time or both would become, a breach or default under the
terms of any Contract. Schedule 4.12 contains a list of the individual payor, or group of
affiliated payors, that accounted for more than 5% of the Business’s revenues in any two of the
previous three years or is expected to account for more than 5% of the Business’s revenues in the
current year or the next year (the “Significant Payors™). No Significant Payor has given notice
that has not been withdrawn that it intends to terminate any such contract, instrument or
agreement, nor does the Company or any of its Managers know of any basis for such termination
which has not been cured.

4.13. Billing Practices; Accounts Receivable.

(8)  The Company’s billing practices are in compliance in all material respects with all
federal and state laws (including all workers’ compensation and insurance laws and regulations),
and, where applicable, all contracts with insurance companies, health maintenance organizations
and other third party payors. ' .

(b)  Schedule 4.13 sets forth an aging by payor of patient accounts receivable for the
Business at the Closing. All accounts and notes receivable of the Business, whether reflected in
the Financial Statements or otherwise, represent services actually provided in the ordinary course
of business, and such receivables are to the knowledge of the Company and its Managers current
and collectible in accordance with their respective terms other than normal discounts, allowances
and bad debts consistent with past practice; and none of such receivables is to the knowledge of
the Company and its Managers subject to any defense, counterclaim or set-off.

15
\39651695.13

ATTACHMENT-3B

38




4.14. Reports and Returns. All reports and returns heretofore required by federal,
state or municipal authorities with respect to the operations of the Business have been filed and
all sums heretofore due to any such governmental authorities have been paid.

4.15. Employees. Schedule 4.15(1) and (ii) sets forth the names and titles of all persons
Jeased or employed by the Company who perform services in or on behalf of the Business, and
the annual rate of compensation (including bonuses) being paid to each such person as of the
most recent practicable date, listed by Company. The person listed in Schedule 4.15(i) and (ii),
constitute all of the persons who are in any way necessary to the continued operation of the
Business as it is now being conducted. The Company has complied in all material respects with
all applicable laws concerning the employer-employee relationship and with all contracts relating
to the employment of the Company’s employees, including applicable wage and hour laws, the
Fair Labor Standards Act, safety laws, worker compensation laws, unemployment, anti-
discrimination and harassment laws, and social security laws.

4.16. Consents and Approvals, Except as set forth in Schedule 4.16, no consent,
approval or authorization of any governmental authority or other third party is necessary for the
authorization, execution and performance of this Agreement by the Company or for the
continued operation and governmental reimbursement of the Business following the
consummation of the transactions contemplated hereby. '

4.17. Pension, Etc. Schedule 4.17 contains a list of each employment, bonus, deferred
compensation, pension, stock option, stock appreciation right, profit sharing or retirement plan,
arrangement or practice and each other agreement or fringe benefit plan, arrangement or practice
of the Company, whether formal or informal, whether legally binding or not and whether
affecting one or more of its employees who perform services in or on behalf of the Business
(collectively, the “Benefit Plans”). Copies of each such agreement or plan have heretofore been
delivered to Purchasers. The Company do not have any commitment, whether formal or
informal, and whether legally binding or not (i) to create any additional such agreement, plan,
arrangement or practice; (ii) to modify or change any such agreement, arrangement, plan or
practice; or (iii) to maintain for any period of time any such agreement, arrangement, plan or
practice, except as described in Schedule 4.17. All Benefit Plans, including all employee
pension benefit plans and employee health or welfare benefits plans (as such terms are defined in
the Employee Retirement Income Security Act of 1974, as amended (“ERISA™), have been
administered in accordance with ERISA and the applicable provisions of the Internal Revenue
Code of 1986, as amended (the “Code”). There are no “accumulated. funding deficiencies”
within the meaning of ERISA or the Code or any federal excise tax or liability on account of any
deficient fundings in respect of the Benefit Plans. No reportable event(s) (within the meaning of
ERISA} or prohibited transaction(s) (within the meaning of the Code) has occurred in respect of
the Benefit Plans. There are not pending or, to the Company’s knowledge, threatened any claims
by or on behalf of the Benefit Plans or by any employee of the Company alleging a breach or
breaches of fiduciary duties or violations of other applicable state or Federal law which could
result in liability on the part of the Company or the Benefit Plans under ERISA or any other law,
nor is there any reasonable basis for such a claim. The Benefit Plans do not discriminate in
operating in favor of employees who are officers or highly compensated. Except as set forth in
Schedule 4.17 hereto, all returns, reports, disclosure statements and premium payments required
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to be made under ERISA and the Code with respect to the Benefit Plans have been timely filed
or delivered. The Benefit Plans have not been audited or investigated by any of the Internal
Revenue Service, the Department of Labor or the Pension Benefit Guaranty Corporation within
the last five years, and there are no outstanding issues with reference to the Benefit Plans
pending before said governmental agencies.

4.18. Payments to Members. Schedule 4.18 sefs forth a general description of
payments by the Company to any of its members since December 7, 2009, other than
distributions made to members solely in respect of their ownership interésts in the Company and
other than reimbursements for misdirected payments of third party payors.

4,19. Certain Representations with Respect to the Business.

(a)  As of the Closing Date, the Company will be qualified for participation in the
Medicare program. Complete and accurate copies of the Company’s existing Medicare contracts
for the Business have been furnished or made available to the Purchasers. As of the Closing
Date, the Company will be in compliance in all material respects with all of the terms, conditions
and provisions of all such contracts. It is understood that as of the execution of this Agreement,
Medicare certification has not yet been obtained and Medicare Contracts are not in force. These
items shall be conditions of Closing and failure to obtain them shall not give rise to liability.

(b)  The Business is licensed by the State of Illinois as an ambulatory surgery center.
The Business is presently in compliance with all the terms, conditions and provisions of such
license, The facilities, equipment, and operations of the Business satisfy, without material
exception, the applicable ambulatory surgery center licensing requirements of the State of
Ilinois, : : ‘

420. Certain Payments. Neither the Company nor any Owner or anyone acting on the
Company’s behalf, has made or received any “sensitive” payments, and no such person has
maintained any unrecorded cash or non-cash assets out of which any “sensitive” payments might -
be made. . “Sensitive” payments mean, whether or not illegal, (a) payments to or from
governmental officials or employees, (b) commercial bribes or kick-backs, (¢) amounts paid with
an understanding that rebates or refunds will be made in contravention of the laws of any
applicable jurisdiction, either directly or through a third party, (d) political contributions, (e)
payments or commitments (whether made in the form of commissions, payments of fees for
goods or services received, or otherwise) made with the understanding or under circumstances
" which would indicate that all or part thereof is to be paid by the recipient to govemment officials
or employees or as a commercial bribe or inducement, influence payment or kickback and (f)
payments made in violation of Medicare or Medicaid laws or the laws of the state in which the
Company does business.

421. No Broker’s Fees. Neither the Company nor the Managers have done anything
to cause or incur apy liability or obligation for investment banking, brokerage, finder’s, agent’s
or other fees, commissions, expenses or charges in connection with the negotiation, preparation,
execution or performance of this Agreement or the consummation of the transactions
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contemplated hereby, and neither the Company nor the Managers know of any claim by anyone
- for such a fee, commission, expense or charge,

- 4.22, Medical Staff Matters. There are no pending, or to the Company or its
Managers knowledge, threatened disputes with applicants, medical staff members, or allied
health professionals, which (1) assert or are based upon a violation of the Business’s medical
staff bylaws, including any “fair hearing” procedures conducted thereunder or (2) are in the
process of being adjudicated or resolved pursuant to the Business’s medical staff bylaws. Except
as set forth in Schedule 4.22, all appeal periods in respect of any medical staff member or
applicant against whom an adverse action has been taken have expired. The Company has made
available to Purchasers a written description of all adverse actions taken against medical staff
members or applicants since December 7, 2009, a list of which is set forth in Schedule 4.22.

4.23. Full Disclesure. To the individual knowledge of each of the Managers executing
this Agreement, neither this Agreement, nor any schedule, exhibit, list, certificate or other
instrument or document delivered to Purchesers pursuant to this Agreement by or on behalf of
the Company, contains any untrue statement of a material fact or omits to state any material fact
required to be stated herein or therein or necessary to make the statements, representations or
warranties and information contained herein or thergin not misleading. Neither the Company nor
any individual Manager has withheld from Purchasers disclosure of any event, condition or fact
which the Company or said Manager knows, or has reasonable grounds to know, may materially
adversely affect the Assets, the Purchased Units or the operations of the Business.

424, Rates and Reimbursement Policies. The Company does not have any rate
appeal currently pending before any Governraental Authority or any administrator of any third-
party payor program. Except for the recent changes in workmen's compensation reimbursement
 rates, neither the Company nor the Managers have knowledge of any applicable state or local
law, which affects rates or reimbursement procedures which has been enacted, promulgated or
issued within the eighteen (18) months preceding the Closing Date or any such legal requirement
proposed or currently pending in the applicable state or at the federal level which has resuited or
~ may result in any reductions in rates and reimbursement.

425. Physicians. None of the physicians who utilize the Company’s Center
(collectively, the “Physicians™) have threatened to. discontinue or to terminate his or her
‘relationship with the Company and the provision of services at such Company’s Center. To the
Company’s and the individual knowledge of each Manager, none of the Physicians have
expressed plans (i) to retire from the practice of medicine in the next five (5) years, (i) to be
involved in the development or operations of another ambulatory surgery business, or (iii) to
relocate their residence and/or primary medical practice outside of the metropolitan area around
Chicago, [llinois. Further, to the respective knowledge of each Manager individually, during the
three (3) years preceding the Closing Date, each of the Physicians:

_ (3  Has been duly licensed and registered, and is in good standing by their state to
engage in the practice of medicine, and said license and registration have not been suspended,
revoked or restricted in any manner, and
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(b)  Has had valid professional liability insurance in place in amounts not less than
commercially reasonable levels and has not indicated any intent to terminate or reduce his or her
professional liability coverage.

4.26. Affiliate Transactions. Except as set forth in Schedule 4.18 and excluding
ordinary course distributions to its equity holders, there are no transactions involving the transfer
of any cash, property or rights to or from the Company from, to or for the benefit of any affiliate
or former affiliate of the Company or any Owner (“Affiliate Transactions”) during the period
commencing two (2) years prior to the date hereof and continuing through the Closing Date or
any existing commitments of the Company to engage in the future in any Affiliate Transactions.

5. REPRESENTATIONS AND WARRANTIES OF PURCHASERS
Each Purchaser represents and warrants as follows:

5.1.  Authorization. Each Purchaser has full power and authority to enter into this
Agreement and perform his or its obligations hereunder and carry out the transactions
contemplated hereby. This Agreement, when executed, will constitute a legal, valid and binding
obligation of Purchaser enforceable against him or it in accordance with its terras.

- 52. No Violation. The execution and delivery of this Agreement by Purchaser does
not, and the consummation of the transactions contemplated hereby will not, (a) violate any
provision of, or result in the creation of any lien or security interest under, any material contract
or agreement to which Purchaser is a party or by which any of Purchaser’s assets or properties
are bound; (b) violate any order, arbitration award, judgment, writ, injunction, decree, statute,
rule or regulation applicable to Purchaser; or (c) violate any other contractual or legal obligation
or restriction to which Purchaser is subject.

5.3, Litigation. There is no Litigation pending or, to Purchaser’s knowledge,
threatened against Purchaser at law or in equity or before any court, legislative or administeative
tribunal or governmental agency which questions the validity of this Agreement or which, if
adversely determined or publicly disclosed, would have a material adverse effect on the business
or operations of Purchaser.

6. COVENANTS AND AGREEMENTS OF COMPANY AND OWNERS

The Company and the Owners further covepant and agree that from the Execution Date
until the Closing, and thereafier if so specified, they will fulfill the following covenants and
agreements unless otherwise consented to by Purchasers in writing:

6.1.  Access; Further Assurances.

(a)  The Company and the Owners will accord to each Purchaser, his counsel,
accountants and other representatives, from the date hereof and at any time after the Closing, full
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access to all of the properties, books, contracts, commitments, financial information and records
of the Business, and will fumish Purchasers during such period with all such information
concerning the business and operations of the Business, as Purchasers reasonably may request.
At any time and from time to time after the Closing, at any Purchaser’s request and without
further consideration, the Company and the Owners agree to execute and deliver such certificates
and documents as may be required in connection with any audit of the Business or its operations,

(b)  From the date hereof until the Closing, as soon as reasonably practicable after the
end of each month, but not later than the 15th day of the next succeeding month, the Company
will deliver to Purchasers (i) an internal statement prepared by the Company on a cash basis of
income for the Business for the month then ended, and an unaudited balance sheet and a detail of
patient accounts receivable for the Business as at the quarter then ended, monthly (ii) the number
of procedures performed, (iii) a statement of the billed charges, and (iv) a statement of the cash
collections, all with respect to the prior month {collectively the “Ongoing Monthly Financial
Statements”). All such Ongoing Monthly Financial Statements shall be prepared on' a basis
consistent with prior practice and shall fairly reflect the results of operations and financial
condition of the Business. The Company shall change its regularly retained accountant to Tony
Mentz CPA at FGMK within thirty (30) days of the Bxecution Date, and the Company hereby
authorizes Tony Mentz to share all Company information with the Purchasers.

{c) At any time and from time to time after the Closing, at Purchasers’ request and
without further consideration, the Company and the Owners will execute and deliver such other
instruments of issuance, delivery and confinmnation and take such action as Purchasers may
reasonably deem necessary or desirable in order to confirm the Purchasers’ title to, the Purchased
Units, and to assist Purchasers in exercising all rights and enjoying al! benefits with respect
thereto,

6.2.  Confidentiality.

(& In the event the transactions contemplated by this Agreement are not
consummated for any reason, the Company and the Owners will treat as confidential and
maintain confidentiality of all records and information provided to the Company or any Owner
from any Purchaser. Upon any Purchaser’s request, the Company and the Owners will return to
the requesting Purchaser or destroy all such records and information.

()  Except as otherwise required by law, following the Closing, neither the Company
nor the Owners will disclose at any time to any other person not an employee of the Company or
the Owners (or a person otherwise involved in the carrying out of the transactions contemplated
by this Agreement), nor make any public announcement of, the transactions or terms of the
transactions contemplated by this Agreement.

6.3. Conduct of Business Pending the Closing, From the date hereof unmtil the
Closing, and except as otherwise consented to by Purchasers in writing, the Company shall not:

(a)  take any action described in Section 4.7,
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(b) fail to maintain in effect adequate insurance coverage of the Assets or the
Business; or

(¢) fail to use its best efforts to (i) maintain the Assets in their present condition,
(ii) comply with all applicable laws, rules and regulations of governmental agencies or
authorities, and (iii) operate its business in the manner necessary to maintain the goodwill of its
patients and physicians and its reputation.

6.4. Consents, The Company and the Owners shall use their best efforts to obtain the
consents, approvals and authorizations listed in Schedule 4.16 prior to Closing.

6.5. Notice of Adverse Change. The Company and the Owners will advise Purchasers in
writing of any material adverse change in the Assets from the date of this Agreement to the
Closing Date, '

6.6. Ownership and Investment Restrictions. The Owners acknowledge and agree that in
order to- assure that the Business will retain its value as a “going concern,” it is necessary that the
Owners undertakes not to utilize their present special knowledge of the Business to compete with
the Company and the Business during the Restricted Period (as defined in Section 6.7 below)
after Purchasers® acquisition of the Purchased Units. The Owners further acknowledge that (a)
the Company has been and will be engaged in the Business; (b) the Owners possess extensive
knowledge and a wnique understanding of the Business, as well as proprietary and confidential
information concerning the Business; (c) the agreernents and covenants contained in this Section
6 are essential to protect Purchasers and the Company and the value of the Business and are a
condition precedent to the Purchasers’ willingness to pay for the Purchased Units; {(d) the
Company and the Purchasers would be irreparably damaged if the Owners were to violate the
terms and conditions of this Section 6; and (e) the geographic, temporal and business scope of
the restrictive covenants in this Section 6 are reasonable.

6.7. Non-Compete. For a period of three (3) years following the Closing Date (the
“Restricted Period”), none of the Owners nor any of their respective affiliates, shall, without the
prior written approval of all of the Purchasers, directly or indirectly, own, manage, operate,
control or participate in any manner in the ownership, management, operation or control of, or
serve as a partner, employee, principal, agent; consultant or otherwise contract with, or have any
financial interest in, or aid or assist any person or entity other than the Company that operates a
facility (including an ambulatory surgical center, hospital or office-based or practice-based
facility or operating site or room that provides any of the services offered by the Company) to
provide outpatient surgical services including, without limitation, a state-licensed, Medicare-
certified or accredited surgery center or hospital or office-based surgical facility within seven (7)
miles from the address of the Center {the “Restricted Area”). For the purposes of this Section
6.7, it shall be presumed that a person or entity competes with the Company and violates this
provision if it has any interest in any facility or center of any type whatsoever for the conduct of
or compensation relationship with any outpatient surgery center, hospital or office-based or
practice-based facility or operating site or room that provides any of the services offered by the
Company within the Restricted Area. '

6.8. ' Non-Solicitation.
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(8)  Each Owner agrees that during the Restricted Period, it, he or she shall not,
directly or indirectly: (i) hire, engage, offer to hire, divert, entice away, solicit or in any other
manner persuade or attempt to persuade any member of the Company to enter into any
relationship with such Owner or any of its, his or her affiliates, for any business venture located
within the Restricted Area, or discontinue, terminat¢ or adversely alter his or her relationship
with either of the Company or any of its affiliates; (ii) divert, entice away, solicit or encourage,
or attempt to divert, entice away, solicit or encourage, any member or any surgeon utilizing the
Buginess to become an owner or user of another surgical facility within such area; or (iii)
approach any such person for any of the foregoing purposes or authorize and assist in the takmg of
any such action by any third party.

(b)  Neither the Owners nor their respective affiliates shall, duting the Restricted
Period, directly or indirectly, for himself or herself or for any other person or entity, solicit,
entice, persuade or induce or attempt to solicit, entice, persuade or induce any employee of the
Company (whether employed or leased by the Company) to terminate such employee’s
.employment or other relationship with the Company or to become employed or retained by any
person or entity other than the Company, or approach any such employee for any of the
foregoing purposes or authorize and assist in the taking of any such action by any third party.
Solicitations and advertisements in a publication of general circulation shall not be interpreted as
- aviolation of this Section 6.8.

6.9. Blue-Pencil. If any court of competent jurisdiction shall at any time deem the
term of this Agreement or any particular restrictive covenant contained in this Section 6 too
lengthy or the territory too extensive, the other provisions of this Section 6 shall nevertheless
. stand, the Restricted Period herein shall be deemed to be the longest period permissible by law
under the circumstances and the territory described in Section 6.7 shall be deemed to comprise
the largest territory permissible by law under the circumstances. The court in each case shall
reduce the Restricted Period and/or territory described in Section 6.7 to permissible duration or
size.

6.10. Remedies. The Owners acknowledge and agree that the covenants set forth in
this Section 6 are reasonable and necessary for the protection of the Company and the
Company’s business interests, that irreparable injury will result if any Owner breaches any of the
terms of said restrictive covenants, and that in the event of actual or threatened breach of any
such restrictive covenants, the Company and Purchasers will have no adequate remedy at law.
The Owners accordingly agree that in the event of any actual or threatened breach by any of
them of any of the covenants set forth in this Section 6, the Company and Purchasers shall be
entitled to immediate temporary injunctive and other equitable relief, without bond and without
the necessity of showing actual monetary damages, subject to hearing as soon thereafier as
possible. Nothing contained herein shall be construed as prohibiting the Company or Purchasers
from pursuing any other remedies available to it for such breach or threatened breach, including
the recovery of any damages which it is able to prove. The parties also agree that the existence
of any claim or cause of action by any Owner against the Company or any Purchaser, whether
predicated upon this Agreement or otherwise, shall not constitute a defense to the enforcement of
the restrictive covenants set forth herein, but shall be litigated separately.

6.11. Assignment. {Intentionally Deleted]
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6.12. Patient Freedom. The parties hereto agree that the benefits afforded either party
hereunder are not payment for, and are not in any way contingent upon the referral, admission or
any other arrangement for, the provision of any item or service offered by any party hereto.
Nothing in this Agreement shall be construed to limit the freedom of any patient of an Owner to
choose the facility or physician from whom any patient shall receive health care services or limit
or interfere with any Owner’s ability to exercise professional judgment in treating patients or his
or her ability to provide medical services to patients.

6.13. Tax Returns. The Company shall prepare or cause to be prepared and file or
cause to be filed all of its tax returns for all periods ending on or prior to the Closing Date which
are filed after the Closing Date. The Company shall provide such tax returns to Purchasers at
least forty-five (45) days prior to the due date of same (except in circumstances in which the
Company is unable, despite diligent efforts, to prepare tax returns sufficiently in advance of the
filing deadlines to permit a forty-five (45) day review period, in which case the review period
shall be as close to forty-five (45) days as is reasonably possible) to permit Purchasers to review
and comment on each such tax return priorto filing. To the extent required by applicable law,
the Company shall include any income, gain, loss deduction or other tax items for such periods
on the Company’s tax returns in a manner consistent with the Schedule K-1s for such periods.

6.14. Transfer of CON. Prior to the Closing, Dr. Diaz, with the cooperation of
Purchasers as needed, shall cause the transfer of the Certificate of Need issued by the Illinois
Health Facilities and Services Review Board, pursuant to which the Center is operated, to the
Company. Such approval and transfer is a condition of Closing,.

6.15. Appointment of a Medical and Executive Director. As of the Closing, the
parties hereto shall appoint a physician from among the Purchasers as the Medical and Executive
Director of the Center and approve a fair market value stipend for the Medical and Executive
Director, which stipend shall initially be set at Two Thousand Dollars ($2,000). This
arrangement will be memorialized in the Medical Director Agreement between the appointed
physician and the Company, in substantially the form of Exhibit 6.15 (the “Medical Director
Agreement™).

6.16. Medicare Certification. On or prior to the Closing, the Company shall become
Medicare certified.

6.17. Payment of Debt and Distributions,

(&)  The Company shall use funds collected from its accounts receivable and other
cash flow to pay and keep current all short-term and long-term liabilities of the Company,
excluding any liabilities owed to any of the Owners or their Affiliates, but including amounts
owed to Midwest Medical Billing Services Inc. in connection with services rendered between the
execution of this Agreement and the Closing. The parties hereto acknowledge and agree that
Midwest Medical Billing Services Inc. shall continue to provide billing and collecuon services to
the Company until Closing,
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{b)  The Company shall obtain the forgiveness of any Related Party Debt through a
written instrument of forgiveness and such debts shall be eliminated from the Company’s
Balance Sheet. Payment of any Related Party Debt shall result in adjustment of the Purchase
Price as set forth in Section 2.3(a).

{c) The Company shall not-have made any distributions or other payments to the
Owners unless all of the Company’s short-term and long-term liabilities are current with a zero
past due balance as of the date of distribution, and only then, distributions may be made solely as
necessary to satisfy the Owners tax obligations with respect to his, her or its ownership of Units
and attributed income in the Company (e.g., forty percent (40%) of income of the Company, if
any, allocated to 2 Member due to the Company’s status as limited liability company that is
taxed as a partnership). Any distributions made in violation of this Section 6.17(c) shall result in
adjustment of the Purchase Price as set forth in Section 2.3(a). :

6.18. Accounts Receivable Prior to Execution Date. The parties agree that the
Company shall distribute to Dr. Diaz all accounts receivable of the Company collected afier the
Closing Date relating to the provision of services to patients on dates prior fo the Execution Date
(the “Pre-Execution Date AR”), and such Pre-Execution Date AR shall belong to Dr. Diaz. The
Pre-Execution Date AR that is collected afier the Execution Date, but before the Closing Date
(the “Interim Period”), shall be used to pay and keep current all short-term and long-term
liabilities of the Company during the Interim Period, excluding any liabilities owed to any of the
Owners or their Affiliates (the “Interim Period Liabilities”), in accordance with Section 6.17(a).
During the Interim Period, the collections from the Pre-Execution Date AR shall be applied first
to satisfy pre-execution date liabilities and the Interim Period Liabilities before collections from
accounts receivable relating to the provision of services to patients on dates after the Execution
Date may be applied to the Interim Period Liabilities. In the event that BlueCross/BlueShield
(“BCBS”) initiates a recoupment action against the Company related to any Pre-Execution Date
AR, then Dr, Diaz shall refund such amounts directly to BCBS, or pay such amounts to the
Company in the case BCBS recoups such amounts through an offset of payments due to the
Company, without the Purchasers having to pursue indemnification from the Company or the
Owners pursuant to Section 10.1 hereof, Furthermore, where the Company is owed payment
from Dr. Diaz in connection with the foregoing, the Company shall have the right to set-off such
amount against distributions payable by the Company to Dr. Diaz pursuant to the Second
Amended Operating Agreement.

6.19. Release of Claims. Effective as of the date hereof, Smithfield, its current owners Todd
Borst and Steve Mohebi, and Dr. Homer, currently an owner of Smithfield who is in the process
of dissociating from or otherwise terminating his ownership interest in Smithfield pursuant to an
agreement fo be entered into by and among the Smithfield Parties (collectively referred to in this
Section as “Smithfield Parties™), each hereby releases and forever discharges the Company and
the Purchasers and the Company’s and the Purchaser’s owners, officers, directors, employees,
agents, successors and assigns, from any claim, right, demand, damage, charge, complaint,
action, cause of action, obligation or liability (“Claims”), known or unknown, anticipated or
unanticipated, suspected or unsuspected and whether at law or in equity, which the Smithfield
Parties have or ever may have arising out of or in any way relating to Smithfield Parties’ disputes
among themselves related to their ownership in the Company, or the provision of management
gservices to the Company and any payments owed to the Smithfield Parties by the Company
arising from such ownership or management services. Each Smithfield Party hereby further
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indemnifies, saves and holds harmless the Company, the Purchasers and their owners, officers,
directors, employees, agents, successors and assigns from and against any and all Claims brought
by third parties arising out of or related to Smithfield Parties’ disputes among themselves or with
such third parties related to the Smithfield Parties’ ownership in the Company or provision of
management services to the Company.

7.  COVENANTS AND AGREEMENTS OF PURCHASERS

Each Purchaser further covenants and agrees that from the date hereof until the Closing,
unless otherwise consented to by the Company in writing, it will fulfili the following covenants
and agreements:

7.1.  Confidentiality.

(8 In the cvent the transactions contemplated by this Agreement are not
consummated for any reason, Purchasers will treat as confidential and maintain confidentiality of
all records and information provided to Purchasers from the Company. At each Purchaser’s
election, Purchaser may return to the Company or destroy all such records and information.

(b)  Except as otherwise required by law, following the Closing, Purchasers wiil not
disclose at any time to any other person not an employee of a Purchaser (or a person otherwise
involved in the carrying out of the transactions contemplated by this Agreement), nor make any
public announcement of, the transactions or terms of the transactions contemplated by this
Agreement.

8. CONDITIONS TO PURCHASERS’ OBLIGATIONS

Purchasers shall not be obligated to consummate the transactions contemplated hereby,
unless each of the following conditions is fulfilled or performed (unless expressly waived in
writing by Purchasers) prior to or at the Closing:

8.1. Compliance. The representations and warranties made by the Company and the
Owners in this Agreement and the statements contained in the Schedules attached hereto or in
any instrument, list, certificate or writing delivered by the Company or the Owners pursuant to .
this Agreement shall be true and accurate in all material respects (except where qualified by
materiality, in which case they shall be true and accurate in all respects) when made and at and
as of the time of the Closing as though such representations and warranties were made at and as
of the Closing,

8.2. Performance by the Company. The Company and the Owners shall have
performed and complied with all covenants, agreements, obligations and conditions required by
this Agreement to be so complied with or performed by it.
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8.3. Delivery of Documents. The Compan& and the Owners shall have delivered to
Purchasers the certificates, instruments and other documents required to be delivered by the
Company and the Owners pursuant to Section 3.3(b). '

8.4, Consents and Licenses. All consents, approvals and authorizations listed in
Schedule 4,16 shall have been obtained. ‘

8.5. No Material Adverse Change. No material adverse change in the Company, the
Assets or the business or operations of the Business shall have occurred since the date of this
Agreement. ' ‘

8.6. Litigation, No Litigation shall be pending or threatened which challenges or
seeks to challenge, or which could prevent or cause the rescission of, the consummation of the
transactions conternplated hereby. ~

9. CONDITIONS TO THE COMPANY AND OWNERS’ OBLIGATIONS

The Company and the Owners shall not be obligated to consummate the transactions
contemplated hereby unless each of the following conditions is fulfilled or performed (unless
expressly waived in writing by the Company and the Owners) prior to or at the Closing;

9.1, Compliance. The representations and warranties made by Purchasers in this
Agreement and the statements contained in the Schedules aftached hereto or in any instrument,
list, certificate or writing delivered by Purchasers pursuant to this Agreement shall' be true and
accurate in all material respects (except where qualified by a materiality, in which case they shall
be true and accurate in all respects) when made and at and as of the time of the Closing as though
such representations and warranties were made at and as of the Closing.

9.2. Performance by Purchasers. Purchasers shall have performed and complied
with all agreements, obligations and conditions required by this Agreement to be so complied
with or performed by Purchasers.

9.3, Payment of Purchase Price. The Purchase Price shall have been paid in full
(including transfer of the Deposit to the Company).

9.4. Necessary Approvals. Consents and approvals for this fransaction shall have
been obtained from the Landlord of the Center and the THSRB.

9.5. Delivery of Documents. Purchasers shall have delivered to the Company and the
Owners the consideration, certificates, instruments and other documents required to be delivered
by Purchasers pursuant to Section 3.3(a).

~
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10. INDEMNIFICATION

10.1. Indemnification by the Company and Owners.

(a)  The Company and each Owner other than Neuro One and Dr. Horner (“Active
Owmer”), jointly and severally, hereby agrees to defend, indemnify and hold harmless Purchasers
and shall reimburse Purchasers for, from and against each claim, loss, liability, cost and expense
(including without limitation interest, penalties, costs of preparation and investigation, and the
reasonsble fees, disbursements and expenses of attomeys, accountants and other professional
advisors) {collectively, “Losses™), directly or indirectly relating to, resulting from, arising out of
or incidental to:

o any untrue representation, misrepresentation, breach of warranty or non-
fulfillment of any covenant, agreement or other obligation by or of the Company or the
Managers contained herein, any Schedule hereto or in any certificate, document or
instrament delivered to Purchasers pursuant hereto;

(i) any tax liability of the Company or the Business not previously paid,
which may at any time be asserted or assessed against the Company or the Business for
any event or period prior to the Closing Date (regardless of whether the possibility of the
assertion or assessment of any such tax Liability shall have been disclosed to Purchasers at
or prior to the Closing); .

~(iif)  any liability for any amounts owed by the Company or the Business to any
governmental third party or private payors because of overpayments to the Company or
the Business prior to the Closing for services rendered to patients, which liability is due
to a recomputation of rates, field audit adjustments, overpayments, nnproper b11hng
practices or otherwise;

(iv)  any event having occurred or arrangement having been entered into prior
to the Closing Date involving Paul Madison, MD; and

(v)  the operation of the Business prior to the Closing Date except the accounts
payable listed in Schedule 2 3(b).

(b))  Neuro One hereby agrees to defend, indemnify and hold harmless Purchasers and

shall reimburse Purchasers for, from and against Losses, directly or indirectly relating to,

.resulting from, arising out of or incidental to non-fulfillment of any covenant, agreement or other

obligation by or of Neuro One contained herein, any certificate, document or instrument
delivered to Purchasers pursuant hereto.

(¢)  Dr. Homer hereby agrees to defend, indemnify and hold harmless Purchasers and
shall reimburse Purchasers for, from and against Losses, directly or indirectly relating to,
resulting from, arising out of or incidental to non-fulfillment of any covenant, agreement or other
obligation by or of Dr. Homer contained berein, any certificate, document or instrument
delivered to Purchasers pursuant hereto.

(d)  If Purchasers have a right to indemnification under this Section 10.1, then the
Purchasers may set-off the amount of such recovery against any amounts payable by the
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Purchasers to the indemnifying party under this Agreement or any other agreement entered into
by the parties in conpection with the transactions contemplated by this Agreement, including
without limitation, the Second Amended Operating Agreement. As an extension of this right,
Purchasers shall have the right to direct the Company fo withhold the amount of any such
recovery from distributions payable to the indemnifying party under the Second Amended
Operating Agreement and remit such withheld amount to Purchasers. Notwithstanding the
foregoing, in the event an indemnifying party disputes Purchasers’ right to indemnification or
amount of recovery and such party has initiated dispute resolution under Section 13.11 hereof,
then until resolution of such dispute in favor of Purchasers, Purchasers shall not be entitled to
set-off or direct the Company to withhold distributions. '

10.2. Indemnification by Purchasers. Each Purchaser hereby severally agrees to
defend, indemnify and hold harmless the Owners and the Company, and shall reimburse the
Owners and the Company for, from and against Losses directly or indirectly relating to, resulting
from, arising out of or incidental to any untrue representation, misrepresentation, breach of
warranty or non-fulfillment of any covenant, agreement or other obligation by or of such
Purchaser, contained herein or in any certificate, document or instrument delivered to the
Company and/or the Owners pursuant hereto.

10.3. Procedure., The indemnified party shall promptly notify the indemnifying party
of any claim, demand, action or proceeding for which indemnification will be sought under
Sections 10.1 or 10.2 of this Agreement, and, if such claim, demand, action or proceeding is a
third party claim, demand, action or proceeding, the indemnifying party will have the right at its
expense to assume the defense thereof using counsel reasonably acceptable to the indemnified
party. The indemnified party shall have the right to participate, at its own expense, with respect
-to any such third party claim, demand, action or proceeding. In connection with any such third
party claim, demand, action or proceeding, the Company, the Owners and the Purchasers shall
cooperate with each othier and provide each other with access to relevant books and records in
their possession. No such third party claim, demand, action or proceeding shall be settled
without the prior written consent of the indemnified party. If a firm written offer is made to
settle any such third party claim, demand, action or proceeding and the indemnifying party
proposes to accept such seftlement and the indemnified party refuses to consent to such
settlement, then: (i) the indemnifying party shall be excused from, and the indemnified party
shall be solely responsible for, all further defense of such third party claim, demand, action or
proceeding; and (ii) the maximum liability of the indemnifying party relating to such third party
claim, demand, action or proceeding shall be the amount of the proposed settlement if the
amount thereafter recovered from the indemnified party on such third party claim, demand,
action or proceeding is greater than the amount of the proposed settlement.

11. SURVIVAL OF REPRESENTATIONS AND WARRANTIES

11.1. Sarvival of Representations and Warranties. The representations and
warranties contained herein shall survive the Closing Date and any investigation made by or on
behalf of any party hereto, and shall survive for a period of three (3) years after the Closing Date,
except for the representations and warranties contained in Sections 4.2, 4.5(a), 4.8, 4.10, 4.11,
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4.13(a), 4.17, 4.19 and 4.20 which shall survive for the longer of (i) three (3) years after the
Closing Date or (ii) until the expiration of the applicable statute of limitations.

‘ 11.2. Remedies Cumulative. The remedies provided herein shall be cumulative and
- shall not preclude the assertion by any party hereto of any other rights or the seeking of any other
remedies against the other party hereto.

- 12,  TERMINATION OF AGREEMENT
This Agreement may be terminated at any time prior to the Closing:.
(@) by mutual agreement of all Purchasers, the Company and the Owners;

(b) by all Purchasers, if there has been a material violation or breach by the Company
or any Owner of any of the agreements, representations or warranties contained in this
Agreement which has not been waived in writing, or if any of the conditions set forth in Section
8 hereof have not been satisfied by the Closing or have not been waived in writing by
Purchasers; '

(©) by the Company or the Owners, if there has been a material violation or breach by -
Purchasers of any of the agreements, representations or warranties contained in this Agreement
which has not been waived in writing, or if any of the conditions set forth in Section 9 hereof
have not been satisfied by the Closing or have not been waived in writing by the Company;

{d) by the Company, any Owner or any Purchaser if the transactions contemplated by
- this Agreement shall not have been consummated on or before August 1, 2013;

(e} by the Company, any Owner or any Purchaser if any party makes an assignment
for the benefit of creditors, files a voluntary petition in bankruptcy or seeks or consents to any
reorganization or similar relief under any present or future bankruptey act or similar law, or is
adjudicated a bankrupt or insolvent, or if a third party commences any bankruptey, insolvency,
reorganization or similar proceeding involving any party; or

43 by the Purchasers for any or no reason upon voluntary surrender of the Deposit
and the executed copies of this Agreement, the Amended Operating Agreement and the
Management Agreement, cach marked “cancelled”, to the Company. In the event of any dispute
over which party has the right to the Deposit, the prevailing party shall be entitled to be
reimbursed by the non-prevailing party for all reasonable attorney’s fees incurred in connection
with such dispute. )

13. MISCELLANEOUS

13.1. Expenses. All fees and expenses incurred by each party hereto, including without
limitation legal fees and expenses, in connection with the negotiation of this Agreement, the
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Amended Agreement and the Management Agreement will be bome by such pany All other
expense. shall be bome by the Company

13.2. Assignability; Partx‘es in Interest.

(a)  Neither the Company nor any Owner may assign, transfer or otherwise dispose of
any of its or his rights hereunder without the prior written consent of Purchasers.

(b) No Purchaser may assign, transfer or otherwise dispose of any of his rights
hereunder without the prior written consent all of the Owners.

(c)  All the terms and provisions of this Agreement shall be binding upon, shall inure
to the benefit of and shall be enforceable by the respective heirs, successors, assigns and legal or
personal representatives of the parties hereto.

13.3. Entire Agreement; Amendments; Waiver. This Agreement, including the
exhibits, Schedules, lists and other documents and writings referred to herein or delivered
-pursuant hereto, which form a part hereof, contains the entire understanding of the parties with
respect to its subject matter. There are no restrictions, agreements, promises, warranties,
covenants or undertakings other than those expressly set forth herein or therein. This Agreement
supersedes all prior agreements and understandings between the parties with respect to its subject
matter. This Agreement may be amended only by a written instrument duly executed by all
parties or their respective heirs, successors, assigns or legal personal representatives, Any
condition to a party’s obligations hereunder may be waived but only by a written instrument
signed by the party entitled to the benefits thereof. The failure or delay of any party at any time
or times to require performance of any provision or to exercise its rights with respect to any
provision hereof, shall in no manner operate as a waiver of or affect such party’s right at a later
time to enforce the same.

13.4, Severability. The invalidity of any term or terms of this Agreement shall not
affect any other term of this Agreement, which shall remain in full force and effect.

13.5. Notices. All notices, requests, claims, demands and other communications
hereunder shall be in writing and shall be deemed to have beéen duly given if delivered or mailed
(registered or certified mail, postage prepaid, return receipt requested, by overnight courier
service or by facsimile) as follows:

If to the Company: Gold Coast Surgicenter, LLC
845 North Michigan Avenue, Suite 985W
Chicago, Hlinois 60611
Attn: Roberto Diaz, M.D.

With a copy to: Wolin & Rosen -

55 W. Monroe Street, Suite 3600
Chicago, Illinois 60603
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Attn: Harold Rosen

If to the Owners: The address of each Owner on file with the
Company.

If to Purchasers: 1611 West Harrison
3rd Floor

Chicago, Illinois 60612
Attn: Nikhil Verma, M.D.

With a copy to: McGuireWoods LLP
77 West Wacker Drive
‘Suite 4100
Chicago, Illinois 60601-1818
Attn: Scott Becker, Esq.

or to such other address as any party may have furnished to the others in wﬁtiﬁg in accordance
herewith, except that notices of change of address shall only be effective upon receipt,

13.6. Section and Other Headings. The section and other headings contained in this
Agreement are for reference purposes only and shall not in any way affect the meaning or
interpretation of this Agreement.

13.7. Counterparts. This Agreement may be executed in one or more counterparts,
each of which will be deemed to be an original copy of this Agreement and all of which, when
taken together, will be deemed to constitute one and the same agreement. The exchange of
copies of this Agreement and of signature pages by facsimile transmission or electronically by
the parties or the parties’ respective attorneys, will constitute effective execution and delivery of
this Agreement as to the parties and may be used in lieu of the original Agreement for all -
purposes. Signatures of the parties transmitted by facsimile or electronically will be deemed to
be their original signatures for any purpose whatsoever.

13.8. Parties in Interest. This Agreement shall inure to the benefit of and be binding
upon the parties heretc and their respective heirs, executors, administrators, successors and
assigns, The parties acknowledge that they have independently negotiated the provisions of this
Agreement, that they have relied upon their own counsel as to matters of law and application and
that neither party has relied on the other party with regard to such matters. The parties expressly
agree that there shall be no presumption created as a result of either party having prepared in
whole or in part any provisions of this Agreement.

- 13.9. Waiver of Jury Trial. EACH PARTY HERETO HEREBY IRREVOCABLY
WAIVES ANY AND ALL RIGHTS IT MAY HAVE TO DEMAND THAT ANY ACTION,
PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR IN ANY WAY RELATED TO
THIS AGREEMENT OR THE RELATIONSHIPS OF THE PARTIES HERETO BE TRIED
BY JURY. THIS WAIVER EXTENDS TO ANY AND ALL RIGHTS TO DEMAND A
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TRIAL BY JURY ARISING FROM ANY SOURCE INCLUDING, BUT NOT LIMITED TO,

. THE CONSTITUTION OF THE UNITED STATES OR ANY STATE THEREIN, COMMON
LAW OR ANY APPLICABLE STATUTE OR REGULATIONS. EACH PARTY HERETO
ACKNOWLEDGES THAT IT IS KNOWINGLY AND VOLUNTARILY WAIVING ITS
RIGHTS TO DEMAND TRIAL BY JURY.

13.10. Applicable Law, This Agreement shall be governed by and construed and
enforced in accordance with the laws of the State of Iilinois, without regard to its conflict of laws
rules. '

13.11. Dispute Resolutions. Any dispute between the parties hereto relating to this
Agreement must first be submitted to non-binding mediation in accordance with procedures
agreed upon by the parties. If the dispute is not resolved through mediation within forty-five
(45) days of the initial request for mediation or within a time frame mutually agreed upon by the
parties, the dispute must then be submitted for binding arbitration in accordance with procedures
set forth by the American Health Lawyers Association.

()  Pre-Arbitration Procedure.

@) Any dispute shall be submitted to arbitration by notifying the other party
“or parties, as the case may be, hereto in writing of the submission of such dispute to
arbitration (the “Arbitration Notice”). The party delivering the Arbitration Notice shall
specify therein, to the fullest extent then possible, its version-of the facts surrounding the
dispute and the amount of any damages and/or the nature of any injunctive or other relief
such party claims. '

(ii)  The party (or parties, as the case may be) receiving such Arbitration
Notice shall respond within sixty (60) days after receipt thereof in writing (the
“Arbitration Response™), stating its version of the facts to the fullest extent then possible
and, if applicable, its position as to damages or other relief sought by the Party initiating
arbitration.

(iii) The parties shall then endeavor, in good faith, to resolve the dispute
outlined in the Arbitration Notice and Arbitration Response. In the event the parties are
unable to resolve such dispute within sixty (60) days afier receipt of the Arbitration
Response, the parties shall initiate the arbitration procedure outlined below.

(b}  Arbitration Procedure.

@) If the parties hereto are unable to resolve the dispute within sixty (60) days
after receipt of the Arbitration Response as set forth above, then the parties must submit
the dispute to binding arbitration in accordance with the American Health Lawyers
arbitration program. If the parties are unable to agree on an arbitrator within sixty (60)
days after receipt of the Arbitration Response, each of the parties shall, within sixty (60)
days after receipt of the Arbitration Response, choose an arbitrator selector (*Selector”).
The two Selectors shall then have forty (40) days to select an arbitrator who shall serve as
the final arbitrator for the dispute. (The arbitrator chosen by the parties hereto or by the
Selectors, as the case may be, shall hereinafter be as the “Arbitrator”). The Arbitrator
shall not be an Affiliate of any of the parties hereto,
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(if)  The arbitration shall be held in Chicago, Iilinois. The parties shall submit
to the Arbitrator the Arbitration Notice and the Arbitration Response and any other facts
regarding the dispute of which any party desires.

(i)  The Arbitrator shall apply the arbitration rules set forth below in making
his or her decision. The decision of the Arbitrator shall be rendered within sixty (60) days
of the close of the hearing record, shall be in writing and shall contain findings of fact
and conclusions of law.,

(c)  Arbitration Rules.

. A The Arbitrator shall allow reasonable discovery, which he determines is
necessary for determination of the issues presented.

(i)  The Arbitrator shall agree to resolve all factual disputes prior to resolving
legal disputes.

(iii)  The Arbitrator shall be guided by, and shall substantially comply with, the
then-applicable Federal Rules of Evidence.

(iv) The Arbitrator is empowered to include in any award made hereunder
such relief as the Arbitrator deems appropriate (other than punitive damages and
attorneys’ fees, including, without limitation, injunctive relief in addition to or in lieu of
monetary damages.

(v)  Should any party refuse or neglect to appear or participate in the
arbitration proceedings, including the procedures relating to the selection of an
Arbitrator, the participating Party may select the Arbitrator and the Arbitrator is
empowered to decide the controversy in accordance with whatever evidence is presented.

(viy  The Arbitrator’s award shall be in a form sufficient to clcarly inform the
Parties of the Arbitrator’s decision.

(d}y  Arbitrator’s Award. The award of the Arbnrator shall be binding on the Parties
and may be entered as a final judgment in a court of competent jurisdiction,

(¢}  Other Disputes. All disputes relating to breaches of Sections 6.2 and 6.6 through
6.8 shall be resolved by a court of law with the site of venue in Chicago, Illinois

[Remainder of page intentionally left blank]

33
139691695.13

56 ATTACHMENT-3B




IN WITNESS WHFREOF the parties have duly exccuted this Membership Interest
Purchase Agreement as of the date first above written.

COMPANY:

Gold Coast Surgicenter, LLC..

By: WNQ

Its: -:
Name: E:szrhw b;nz. MD
© OWNERS:

Smithfield Surgical Partners, LLC

By:
Its:
Name:

Neuro One, LL.C

4_%/\%» ,
Roberto Diaz, M.D.

Greg Horx:)er, M.D.

]

SOLELY FOR THE PURPOSE OF

AGREEING TO SECTION 6.19 ABOVE, -
ACKNOWLEDGED AND AGREED BY:

Todd Borst

Steve Mohebi -

Being the members of Smithfield Surgical
Partners, LLC.
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IN WITNESS WHEREOF, the parties have duly executed this Membership Interest
Purchase Agreement as of the date first above written.

COMPANY:

Gold Coast Surgicenter, LLC,
By:
Its:

Name:

OWNERS:

Smithfield Surgical Partners, LLC

By:

Its:

Name:

Neuro Onac)/
By: _
Its: Mamad o

Name: ~Jinafnfr, (v MD

Roberto Diaz, M.D.

Greg Homer, M.D.
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SOLELY FOR THE PURPOSE OF

AGREEING TO SECTION 6.19 ABOVE,
ACKNOWLEDGED AND AGREED BY:

Todd Borst

Steve Mohebi

Being the members of Smithfield Surgical
Partners, LLC.
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IN WITNESS WHEREOF, the parties have duly executed this Membership Interest
Purchase Agreement as of the date first above written.

COMPANY:
Gold Coast Surgicenter, LLC.

By:
Its:
Name:

OWNERS:
Smithfield Surgical Partners, LLC

Neuro One, L1IC

By:
1ts:
Name:

Roberto Diaz, M.D.

Greg Horner, M.D.

SOLELY FOR THE PURPOSE OF

AGREEING TO SECTION 6.19 ABOVE

ACKNOWLEDGED AND AGREED BY:

/ < /j
Steve'Mohebi/ ‘p/
Being the m of Smithfiel Surgical

Partners, LLC.
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IN WITNESS WHEREOQPF, the parties have duly executed this Membership Interest
Purchase Agreement as of the date first above written.

COMP
Gold Coast Surgicenter, LLC.

By:
Its:
Name:

OWNERS:
Smithfield Surgical Partners, LLC
By:

fts:
Name:

Neuro One, LLC

By:
Its:
Natme:

Greg Horner,

SOLELY FOR THE PURPOSE OF

AGREEING TOSECTION G619 ABOVE;
ACKNOWLEDGED AND AGREED BY:

Todd Borst

Steve Mohebi

Being the members of Smithfield Surgical
Partners, LLC.
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PURCHASERS:

Brian J. Cole, M.D. S.C.
By:

Its:
Name: Brian Cole, M.D,

Anthony R M.D.,
By: m«
Its: \

Name: Anthony Romeo, M.D.

SCSRK es LLC

By: Ly

Its: Vieare s

Name: Kemn Sing'li, M.D.

NSV Investmentis, LLC

By: N/L l'/ ‘ VM
Its:

Name: Nikhil Verma, M.D.

v

Gregory P. Nid

By:
Its:
Name: Gregory Nicholson, M.D.

Mark S. Cohen 2009 Declaration of Trust

‘U/A DTD March 14, 2009

By: /7’“'4"- c&.___-.

Its:
Name: Mark Cohen, M.D.

J@na}xdezz, ML]y

Fraden, Inc. .
By: ‘*‘(&L\\.m
Its:

Name: Frank Phillips, M.D.
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| By:

EIGLLC

Its:

Name: Bdward Goldberg, M.D.
$2 Ventures LLC

By:

Its:

Name: Shane Nho, M.D.

S

A
Ro 6cid, KD,
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EIGLLC

VA 228

By:

Its: R
.D.

Name: Edfward Goldbgra? il

52 Ventures LLC

By:

Its:

Name: Shane Nho, M.D.

Robert Wysocki, M.D.

63

ATTACHMENT-3B




EIGLLC

By:
Its:
Name; Edward Goldberg, M.D.

" §2 Ventures LLC

By: gzwquMko

Its:

Narme: Shane Nho, M.D.
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EXHIBIT A
OWNERSHIP POST-CLOSING

NAMES OF '
MEMBERS TOTAL UNITS OWNERSHIP
, PERCENTAGE
Class A Members
Brian J. Cale, M.D. S.C. (Brian Cole, M.D.} 6.6667 Units 6.6667%
Anthony Romeo, M.D,, 8.C. (Anthony Romeo, 6.6667 Units 6.6667%
M.D.)
SC SRK Ventures LLC (Kern Singh, M.D.) 6.6667 Units 6.6667%
NSV Investments, LLC (Nikhit Verma, M.D.) = 6.6667 Units 6.6667%
Gregory P. Nicholson, MD, P.C. {Gregory 6.6667 Units 6.6667%
Nicholson, MiD.)
Mark S. Cohen 2009 Declaration of Trust U/A. 6.6667 Units 6.6667%
DTD March 14, 2009 (Mark Cohen, M.D.)
John Fernandez, M.D. : 6.6667 Units 6.6667%
Fraden, Inc. (Frank Phillips, M.D.) 6.6667 Units 6.6667%
EJG LLC (Bdward Goldberg, M.D.) 6.6667 Units 6.666T%
§2 Ventures LLC (Shane Nho, M.D.} 3.3333 Units 33333%
Robert Wysocki, M.D. 1.6667 Units 1.6667%
Neuro One, LLC 5.0000 Units 5.0000%.
CLASS A TOTAL: 70 Units 70.0000%
258 B Member:
Roberto Diaz, MD. 20.0000 Units 20,0000%
Smithfield Surgical Parmers, LLC 5.0100 Units 5.0100%
Greg Horner, M.D. 4.9900 Units 4.9900%
Class B Totak: 30.0000 Units 30.0000%
Total: 100 Units 100.0000%

{F/WPDOCS5/10078/12109/00210278.DOC;}; 3}
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OWNERSHIP POST-EXERCISE OF OPTION*

Class A Members

Brian J. Cole, M.D. S.C. (Brian Cole, M.D.)

Anthony A. Romeo, M.D,, S.C. (Anthony
Romeg, M.D.}

SC SRK Ventures LLC (Kem Singh, M.D.)

NSV Investments, LLC (Nikhii Verma, M.D.)

Gregory P. Nicholson, MD, P.C. (Gregory
Nicholson, M.D.)

Mark S, Cohen 2009 Declaration of Trust U/A
DTD March 14, 2009 (Mark Cohen, M.D.)

John Fernandez, MD. _
Fraden, Inc. (Frank Phillips, M.D.}
BIG LLC (Bdward Goldberg, M.D.)
S2 Ventures LI.C (Shane Nho, M.D.)
Robert Wysocki, M.D.

Neuro One, LLC

CLASS ATOTAL:

Clasy B Member:
Roberto Diaz, M.D.

Smithfield Surgical Partners, LLC

Greg Horner, M.D.
CLASS B TOTAL:
tal:

Units
7.1795
71795

7.1795
7.1795

7.1795

7.1795

7.1795
7.1795
7.1195
3.5897
1.7949
4.0000
74.0000

13,0000
4.0100

3.9900
26.0000

100.0000

* Assume option has been fully exercised by all péxties.

{F/WPDOCS/10078/12109/00210278.D0OC,); 3}
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Percentage
Qwnership

7.18%
7.18%
7.18%
7.18%
7.18%

7.18%

7.18%
7.18%
1.18%
1.59%
1.79%
4.00%
74.00%

18.00%
4.01%

3.5%
26,00%
100.00%
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GOLD COAST SURGICENTER, LLC
An llinois Limited Liability Company

SECOND AMENDED AND RESTATED OPERATING AGREEMENT

DATED , 2013
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- GOLD COAST SURGICENTER, LI.C

SECOND AMENDED AND RESTATED OPERATING AGREEMENT
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~ GOLD COAST SURGICENTER, LLC
SECOND AMENDED AND RESTATED OPERATING AGREEMENT

This Second Amended and Restated Operating Agreement (“Agreement™) is made and
entered into as of the day of , 2013, by and among the persons identified as
Members (collectively the “Members™) in Exhibit A which is incorporated herein by reference.
Exoept as otherwise provided, the capitalized terms used in thxs Agreement shall have the
meanings set forth in Article I hereof.

WHEREAS, Gold Coast Surgicenter, LLC (*Company”)} has been formed as a limited
liability company under the laws of the State of Illinois by the filing on or about the 7™ day of
December, 2009 (the “Effective Date”), of the Articles of Organization in the office of the
Secretary of State;

WHEREAS, the Company has been formed to develop, own and operate a Medicare
certified ambulatory surgery center located at 845 North Michigan Avenue, Suite 985W,
Chicago, Illinois 60611;

WHEREAS, the Company has two classes of Members: (1) a Class B Member class,
comprised of Smithfield Surgical Partners, LLC (“Smithfield”), Greg Horner (“Horner™) and
Roberto Diaz, M.D. (“Diaz”); and (2) a Class A Member class, comprised of physicians
practicing in the Chicago, [llinois area or entities owned by such physicians;

WHEREAS, the Members own all of the membershxp interests in the Company (the '
“Units™);

WHEREAS, one or rnore Members previously executed and entered into an Amended
and Restated Operating Agreement, dated of August 1, 2011 (the “Original Operanng
Agreement”), which is replaced in its entirety with this Agreement; and

WHEREAS, the Members desire to enact this Agreement and to provide for their
respective rights and obligations, the management and governance of the Company, and their
duties with respect to the Company.

NOW, THEREFORE, in consideration of the mutual covenants herein expressed, and
for other valuable consideration, the receipt of which is hereby acknowledged, the parties hereto
hereby agree as follows:

ARTICLE 1
Definitions

The following defined terms used in this Agreement shall have the meanings specified
below:

“Act” shall mean the Illinois Limited Liability Company Act, in effect at the time of the
initial filing of the Articles, and as thereafter amended from time to time.
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“Adjusted Capital Account Deficit” shall mean, with respect to any Member, the deficit
balance, if any, in such Member’s aggregate Capital Account as of the end of the relevant fiscal
year, after giving effect to the following adjustments: A

(@  Credit to such Capital Account any amounts which such Member is
obligated to restore pursuant to any provision of this Agreement or is deemed o be obligated to
restore pursuant to Regulations Section 1.704-2(g)(1) and 1.704-23)(5); and

(b)  Debit to such Capital Account the items deseribed in Regulations -
Section 1.704-1(b)(2)(ii)}(d)(4), (5) and (6).

The foregoing: definition is intended to comply with the provisions of Regulations
Section 1.704-1(b)(2)(ii)(d) and shall be interpreted consistently therewith,

“Adjusted Capital Contribution” shall mean a Member’s aggregate Capital Contribution
to the Company reduced by all distributions made to such Member under Article V1.

“Adverse Terminating Event” shall have the meaning set forth in Section 4.3,

“Affiliated Person” or “Affiliate” shall mean, with reference to a specified Person,
(a) any member of such Person’s Immediate Family, (b) any Person who owns directly or
indirectly ten percent (10%) or more of the beneficial ownership in such Person, (c) any one or
more Legal Representatives of such Person and/or any Persons referred to in the preceding
clauses () or (b); and (d) any entity in which any one or more of such Person and/or the Persons
referred to in the preceding clauses (a), (b) or (c) owns directly or indirectly ten percent (10%) or
more of the beneficial ownership.

133

greement” shall mean this Operating Agreement as it may be amended, supplemented,
or restated from time to time,

“Applicable Federal Rate” shall mean the Applicable Federal Rate as that term is defined
in Code Section 1274(d)(1), whether the short-term, mid-term or long-term rate, as the case may
be, as published from time to time by the Secretary of the Treasury.

“Approval of the Board” or “Board acting by Approval” and any grammatical variation
thereof, shall mean consent, approval or vote of a majority of the Managers then in office, with
each Manager having one (1) vote.

“Articles” shall mean the Articles of Organization creating the Company, as they may,
from time to time, be amended in accordance with the Act.

“Bankruptcy” shall mean any of the following:

(a)  If any Member shall file a voluntary petition in bankruptcy, or shall file
any petition or answer seeking any reorganization, arrangement, composition, readjustment,
liquidation, dissolution, or similar relief under the present or any future federal bankruptcy act or
any other present or future applicable federal, state, or other statute or law relating to bankruptcy,
insolvency, or other relief for debtors, or shall file any answer or other pleading admitting or

2
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failing to contest the material allegations of any petition in bankruptcy or any petition seeking
any reorganization, arrangement, composition, readjustment, liquidation, dissolution, or similar
relief filed against such Member, or shall seek or consent to or acquiesce in the appointment of
any trustee, receiver, conservator, or liquidator of such Member or of all or any substantial part
of his or her properties or his or her interest in the Company (the term “acquiesce” as usea herein
includes but is not limited to the failure to file a petition or motion to vacate or discharge any
order, judgment, or decree within thirty days after such order, judgment or decree and/or failure
to perfect an appeal of a final order denying such petition or take a further appeal where further
appeal is available, and to have the original order stayed pending appeal in each instance);

(b)  If a court of competent jurisdiction shall enter an order, judgment or
decree approving a petition filed against any Member seeking any reorganization, arrangement,
composition, readjustment, liquidation, dissolution, or similar relief under the present or any
future federal bankruptcy act or any other present or future applicable federal, state, or other
statute or law relating to bankruptcy, insolvency, or other relief for debtors and such Member
shall acquiesce in the entry of such order, judgment, or decree, or if any Member shall suffer the
entry of an order for relief under Title 11 of the United States Code and such order, judgment, or
decree shall remain unvacated and unstayed for an aggregate of sixty (60) days (whether or not
consecutive) from the date of entry therecf, or if any trustee, receiver, conservator, or liquidator
of any Member or of all or any substantial part of his or her properties or his or her interest in the
Company shafl be appointed without the consent or acquiescence of such Member and such
appointment shall remain unvacated and unstayed for an aggregate of sixty (60) days (whether or
not consecutive); or

(¢} IHany Member shall make an assignment for the benefit of creditors or
take any other similar action for the protection or benefit of creditors.

“Board” or “Board of Managers™ shall refer collectively to the Persons named to be the
Board in this Agreement and any Person who becomes an additional, substitute or replacement
Manager as permitted by this Agreement, in each such Person’s capacity on the Board of
Managers of the Compeany.

“Bogk_Value” shall mean, with respect to any asset of the Company, such asset’s
adjusted basis for federal income tax purposes, except that:

(d)  The initial Book Value of any asset contributed by a Member of the
Company shall be the gross fair market value of such asset (reduced for any liabilities to which it
is subject or which the Company assumes), as such value is determined by Approval of the
Board, and for which credit is given to the contributing Member nnder this Agreement;

()  The Book Values of all assets of the Company shall be adjusted to eqﬁal
their respective gross fair market values, as determined by Approval of the Board, at and as of
the following times:

(i) The acquisition of an additional or new interest in the Company by
a new or existing Member in exchange for other than a de minimis Capital Contribgtion by such
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Member, if the Board, acting by Approval, reasonably determines that such adjustment is
necessary or appropriate to reflect the relative economic interests of the Members;

(i)  The distribution by the Company to a Member of more than a de
minimis amount of any asset of the Company (including cash or cash equivalents) as
consideration for all or any portion of an interest in the Company, if the Board, acting by
Approval, reasonably determine that such adjustment is necessary or appropriate to reflect the
relative economic interests of the Members; and .

(iiiy  The liguidation of the Company within the meaning of Regulations
Section 1.704-1(b)(2)(ii)(g).

(f)  The Book Value of the assets of the Company shall be increased (or
decreased) to reflect any adjustment to the adjusted basis of such assets pursuant to Section
734(b) or Section 743(b) of the Code, but only to the extent such adjustments are taken into
account in determining Capital Accounts pursuant to Regulations Section 1.704-1(0)Q2)(iv)}(m); .
provided, however, that Book Value shall not be adjusted pursuant to this clause (¢) to the extent
that the Managers, acting by Approval, determine that an adjustment pursuant to the immediately
preceding clause (b) is necessary or appropriate in connection with the transaction that would
_ otherwise result in an adjustment pursuant to this clause (c).

If the Book Value of an asset has been determined or adjusted pursuaut to the preceding
clauses (a), (b} or (c), such Book Value shall thereafter be adjusted by the Depreciation taken
into account with respect to such asset for purposes of computing Profits or Losses.

“Capital Account” shall mean a capital account maintained and adjusted in accordance
with the Code and the Regulations, including the Regulations under Section 704(b) and (c) of the
Code. The Capital Account of each Member shall be:

(g)  Credited with all payments made to the Company by such Member on
account of Capital Contributions (and as to any property other than cash or a promissory note of
the contributing Member, the agreed (as indicated by the Approval of the Board) fair market
value of such property, net of liabilities secured by such property and assumed by the Company
or subject to which such contributed property is taken) and by such Member’s allocable share of
Profits and items in the nature of income and gain of the Company;

(h)  Charged with the amount of any distributions to such Member (and as to
any distributions of property other than cash or a promissory note of a Member or the Company,
by the agreed fair market value of such property, net of liabilities secured by such property and
assumed by such Member or subject to which such distributed property is taken), and by such
Member’s allocable share of Losses and items in the nature of Losses and deductions of the
Company; '

@ Adjusted simultaneously with the making of any adjustment to the Book
Value of the Company’s assets pursuant to the definition thereof, to reflect the aggregate net
adjustments to such Book Value as if the Company recognized Profit or Loss equal to the
respective amount of such aggregate net adjustments immediately before the event causing such
adjustments; and '

4
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@ Otherwise appropriately adjusted to reflect transactions of the Company
and the Members. :

“Capital Contribution” shall mean the amount of cash and the value of any other property
contributed to the Company by a Member.

“Center” shall mean the ambulatory surgery center operated by the Company and located
at 845 North Michigan Avenue, Suite 985W, Chicago, Illinois 60611.

~ “Class A Member” shall mean any Member holding Class A Units in the Company, in-
each such Member’s capacity as a holder of Class A Units. Except as otherwise indicated herein,
Class A Units shal! be held only by physicians or entities owned by physicians who meet the
Safe Harbor Requirements set forth in Section 2.3 hereof and who qualify as Eligible Physicians
as defined in Section 2.4(b) hereof. Any Units acquired by a Class A Member shall be
considered/converted to Class A Units, including Class B Units acquired from a Class B
Member,

“Class B Member” shall mean any Member holding Class B Units in the Company, in
each such Member’s capacity as a holder of Class B Units. Any Units acquired by a Class B
Member shall be considered/converted to Class B Units, including Class A Units acquired from a.
Class A Member. '

“Code” shall mean the Internal Revenue Code of 1986, as amended from time to time.

“Consent of the Members” or “Member Consent” and any grammatical variation thereof,
shall mean consent, approval or vote of the Members holding sixty percent (60%) of the Class A
Units and Class B Units then issued and outstanding, voting as one class. ‘

“Depreciation™ shall mean, for each year or other period, an amount equal to the
depreciation, amortization or other cost recovery deduction allowable for federal income tax
purposes with respect to an asset for such year or other period, except that if the Book Value of
an asset differs from its adjusted basis for federal income tax purposes at the beginning of such
year or other period, Depreciation shall be an amount that bears the same relationship to the
Book Value of such asset as the depreciation, amortization or other cost recovery deduction
computed for tax purposes with respect to such asset for such period bears to the adjusted tax
basis for such asset, or if such asset has a zero adjusted tax basis, Depreciation shall be
determined with reference to the initial Book Value of such asset using any reasonable method
selected by Approval of the Board, but not less than depreciation allowable for tax purposes for
such year. .

“Disability” shall mean the inability of a Class A Member by reason of mental or
physical illness, disease or injury, to perform the usual surgical procedures within such
Member’s medical specialty for a minimum period of six (6) consecutive months or six (6)
. months cumulatively in any twelve (12) month period as determined by the Approval of the
Board.

“Eligible Physician™ shall have the meaning set forth in Section 2.4(b) hereof.

5
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“Formula Amount” shall mean the deemed value of the Company for purposes of
redemption of a Member's ownership interest in the Company pursuvant to Section 4.3 hereof,
The Formula Amount shall be equal to the product of (x) a multiple (which, except for purposes
of the Call Options set forth in Sections 3.8(a) and (b) and (c), shall initially be three and one-
half (3.5)) (the “Multiple™) times (y) the Company’s annual net operating income (in accordance
with United States generally accepted accounting principles), excluding extraordinary gains and
losses, calculated before deduction of 'interest, taxes, depreciation and amortization (the
“EBITDA”), then minus all of the Company’s outstanding long-term debt and long-term
liabilities (including equipment lease financing obligations) as of the date of the Terminating
Event determined in accordance with United States generally accepted accounting principles.
For this purpose, the EBITDA. shall be the EBITDA determined based on the twelve (12) months
(on a rolling basis) immediately following the date on which Terminating Event occurred. With
respect to the Call Options set forth in Sections 3.8(2) and (b) and (c), the applicable Multiple
shall be four and one-half (4.5)).

. “Immediate Family” with respect to any individual, shall mean his or her ancestors,
spouse, issue, spouses of issue, any trust principally for the benefit of any one or more of such
individuals, his or her estate, and any entity beneficially owned by such individuals or trusts for
their principal benefit.

“Individual Physician Owner” shall have the meaning set forth in Section 2.5(a).

“Legal Representative” shall mean, with respect to any individual, a duly appointed
executor, administrator, guardian, conservator, personal representative or other legal representa-
tive appointed as a result of the death, minority or incompetency of such individual.

“Losses” shall have the meaning provided below under the heading “Pmﬁts and Losses.”

“Manager” shall refer to each Person named as a Manager by the Members pursuant to
this Agreement and any Person who becomes an additional, substitute or replacement Manager
as permitted by this Agreement, in each such Person’s capacity as a Manager of the Company.
“Managers” or “Board” shall refer collectively to the Persons named as Managers by the
Members pursuant to this Agreement and any Person who becomes an additional, substitute or
replacement Manager as permitted by this Agreement, in each such Person’s capacity as a
Manager of the Company.

“Member” shall mean any Person named as a Member in this Agreement and any Person
who becomes an additional, substitute or replacement Member as permitted by this Agreement,
in each such Person’s capacity as a Member of the Company.

“Member Minimum Gain™ shall mean “partner nonrecourse debt minimum gain” as that -
term is defined in Regulations Section 1.704-2(i)(2). -

“Member Nonrecourse Debt” shall mean “partner nonrecourse debt” or “partner
nonrecourse Hability” as those terms are defined in Regulations Section 1.704-2(b)(4).

“Member Nonrecourse Deductions” shall mean “partner nonrecourse deductions” as that
term is defined in Regulations Section 1.704-2(1)(1).

6
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“Membership Units” shall mean those Class A Units and Class B Units then authorized
and outstanding and held by Class A Members and Class B Members.

“Minimum Gain” shall have the meaning given in Regulations Section 1.704-2(d).

“Net Operating Cash Flow of the Company” shall mean the Company’s taxable income
or loss arising in the ordinary course of its business activities, increased by tax-exempt interest
and by depreciation and any other deductions that do not involve cash expenditures, and
decreased by principal payments, capital expenditures (other than those made from borrowings),
and any other nondeductible cash expenditures.

“Non-Adverse Terminating Event” shall have the meaning set forth in Section 43,

“Nonrecourse Deductions” shall have the meaning given in Regulations Section 1.704-
2(b)(1).

“Person” or “Party” shall mean any natural person, partnership (whether general or
limited), limited liability company, trust, estate, association ot corporation.

“Profits- and Losses™ shall mean, for each year or other period, an amount equal to the
Company’s taxable income or loss for such year or period, determined in accordance with Code
Section 703(a) (for this purpose, all items of income, gain, loss, or deduction required to be
stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss),
with the following adjustments; ‘

(@  Any income of the Company that is exempt from federal income tax and
not otherwise taken into account in computing Profits or Losses pursuant to this provision shall
be added to such taxable income or loss;

(b)  Any expenditures of the Company described in Code Section 705(a)(2)(B)
- or treated as Code Section 705(a}(2)(B) expenditures pursuant to Regulations Section 1.704-
1()(2)(iv)(i), and not otherwise taken into account in computing Profits or Losses pursuant to
this provision, shall be subtracted from such taxable income or added to such loss;

(c)  Gain or loss from a disposition of property of the Company with respect to
which gain or loss is recognized for federal income tax purposes shall be computed by reference
to the Book Value of such property, rather than its adjusted tax basis;

(d) In lieu of the depreciation, amortization and other cost recovery
dcduct:ons taken into account in computing taxable income or loss, there shall be taken into
account the Depreciation on the assets for such fiscal year or other period; and

()  Any items which are separately allocated pursuant to Sections 6.5 and/or
6.6 which otherwise would have been taken into account in calculating Profits and Losses
pursuant to the above provisions shall not be taken into-account and, as the case may be, shall be
added to or deducted from such amounts 50 as to be not part of the calculation of the Profits or
Losses.
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If the Company’s taxable income or loss for such year, as adjusted in the manner
provided above, is a positive amount, such-amount shall be the Company’s Profits for such year;
and if negative, such amount shall be the Company’s Losses for such year.

"Purchase Agreement” shall have the meaning set forth in Section 3.7.

“Reasonable Reserves” shall mean such amount as the Board, acting by Approval, shall
deem reasonably necessary to meet the foreseeable liabilities or obligations of the Company
taking into consideration historic costs as well as reasonably projected cash flow, and including,
but not limited to, (i) the normal expenses of the operation and management of its activities, as
such liabilities and obligations become due and payable, and- (ii) the expenses of any
redemptions pursuant to the provisions of this Agreement.

&

‘Regulations” shall mean the Regulations promulgated under the Code, and any
successor provisions to such Regulations, as such Regulations may be amended from time fo
time.

“Retirement” shall mean when a Class A Member ceases to practice medicine and
publicly announces such retirement or, if he or she does not publicly announce such retirement,
the Board of Managers, acting by Approval, shall have determined that such person no longer
practices medicine or performs ambulatory surgical procedures on at least a substantially (i.e., at
least thirty-five (35) hours per week for at least forty (40) weeks per year) full-time basis. For
the sake of clarity, the term "Retirement" is not applicable to Class B Members including Diaz,
Smithfield and Horner and hence they are not subject to being declared. "Retired",

“Rush Physician Members” shall mean Class A Members listed on Schedule 4.3(b)(ii).

“Supermaiority Approval” shall mean the written consent or approval of the Members
holding at least eighty percent (80%) of the Class A Units and Class B Units then issued and
outstanding, voting as one class.

“Terminating Capital Transaction” shall mean a sale or other disposition of all or
substantially all of the assets of the Company. ‘

“Terminating_Event” shall mean an Adverse Termipating Event or a Non-Adverse
Terminating Event, as those terms are defined in Section 4.3.

“Transfer” ‘and any grammatical variation thereof shall refer to any sale, exchange,
issuance, redemption, assignment, distribution, enmcumbrance, hypothecation, gift, pledge,
retirement, resignation, transfer or other withdrawal, disposition or alienation in any way as to
any interest of a Member. Transfer shall specifically, without limitation of the above, include
assignments and distributions resulting from death, incompetency, Bankruptcy, liquidation and
dissolution. .

“Unit” shall mean a unit or share of interest in the Company. The interest of each Unit in
the Company shall be equal to one (1) divided by the total number of Units then authorized and
outstanding (including, but not limited fo; Class A Units and Class B Units).

8
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“Unit Proportion” shall mean the number of Units held by a Member divided by all of the
Unifs then issued and outstanding.

The definitions set forth in the Act shall be applicable, to the extent not inconsistent
herewith, to define terms not defined herein and to supplement definitions contained herein.

ARTICLE I
Organizational Powers and Membership

2.1  Organization. The Board of Managers shall file such articles, certificates and
documents as appropriate to comply with the applicable requirements for the operation of a
limited liability company in accordance with the laws of any jurisdictions in which the Company
shall conduct business and shall continue to do so as long as the Company conducts business
therein. By Approval of the Board, the Company may establish places of business within and
without the State of [llinois, as and when required by its business and in furtherance of its
purposes set forth in Section 2.2 hereof, and may appoint agents for service of process in all
jurisdictions in which the Company shall conduct business.

2.2  Purposes and Powers of the Company. The Company is organized for the general
purposes of (i) developing, owning and operating an ambulatory surgical center in Chicago,
Illinois, (ii) engaging in other activities in connection therewith which are necessary or beneficial
to the Center, and (iii) engaging in any other lawful business activity permitted under the Act
consistent with the foregoing. To that end, the Company, subject to the terms of this Agreement,
may enter into any kind of activity and perform and carry out contracts of any kind necessary to,
or in connection with, or incidental to the accomplishment of, the purposes of the Company, so
long as said activities and contracts may be lawfully carried on or performed by a limited
liability company under the laws of the State of Illinois.

2.3 Permisgible Relationships.

(a)  The Members understand that the Company’s and the Center’s operations
are subject to various state and federal laws regulating permissible relationships between the
Members and entities such as the Company, including 42 U.S.C. § 1320a-7b(b) (the “Anti-
Kickback Statute” or “Fraud and Abuse Statute™), and 42 U.S.C. § 1395an (the “Stark Act™). It
is the intent of the parties that the Company and the Center operate in a manner consistent with
the foregoing statutes. Accordingly, each Member represents and warrants that he or she (i) has
not received loans for the purpose of investing in the Center from the Company or from any
investor in the Company; (ii) has not been barred or suspended from participation in the
Medicare and/or Medicaid programs; (iii) if a Class A Member or Individual Physician Owner
other than a spine surgeon or orthopedic spine surgeon, shall derive at least one-third (1/3) of his
or her medical practice income from all sources for the previous fiscal year or previous 12-month
period from his or her own performance of procedures that are ambulatory surgery procedures;
(iv) if a Class A Member or Individual Physician Owner other than a spine surgeon or orthopedic
spine surgeon, shall perform at least one-third (1/3) of such physician’s procedures that require
or can be performed at an ambulatory surgery center at the Center; (v) if a Class A Member,
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Individual Physician Owner or other Member who is a licensed physician, shall fully inform

each patient, prior to referring such patient to the Center, of such physician’s investment interest

in the Center; (vi) if a Class A Member, Individual Physician Owner or other Member who is a

licensed physician, shall treat patients receiving medical benefits or assistance under any federal

health care program in a nondiscriminatory manner; and (vii) if a Class A Member or other-
Member who is a licensed physician, the Units were not offered to such Member based upon

such Member or Individual Physician Owner's previous or expected volume or value of referrals,

services furnished, or the amount of business otherwise generated for the Company. These

requirements shall be referred to herein as the “Safe Harbor Requirements.” The Board of
Managers, acting in its sole discretion after consultation with the Company’s legal counsel but

subject to the approval requirements set forth in Section 7.4, shall be able to waive a Member’s

compliance with the one-third (1/3) tests set forth in Sections 2.3(iii) and (iv) hereof (the “One-

Third Tests”), if such- Member is constrained from complying with such tests due to such

Member’s or the Center’s exclusion from managed care contracts or other reasons; provided,

such Member is using best efforts to comply with such tests and the Board of Managers believes

that the Member is not indirectly referring patients to the Center. The Members and Managers

hereby acknowledge and agree that Class A Members or Individual Physician Owners who are

spine sutgeons or orthopedic spine surgeons shall be exempt from complying with the One-Third

Tests,

(b)  The intent of the One-Third Tests and the other requirements set forth in
Section 2.3 hereof is to help the Company to substantially comply with the safe harbor for
ambulatory surgical centers promulgated by the Office of Inspector General. For a waiver to be
granted, the Member must be acting in good faith to comply with the Safe Harbor Requitements.
Further, the Board of Managers may request from each Member such information as it deems
necessary to assess compliance by such Class A Member with the Safe Harbor Reqmrements set
forth above. .

(¢) Diaz speczﬁcally acknowledges and accepis the following provisions as
comphance safeguards applicable to this Agreement:

(1)  Diaz shall not refer patients to the Center;

‘ (i) Physicians associated with Diaz’s practice, Michigan Avenue
Medical Associates (“MMA™), (“MMA-Affiliated Physicians™), may choose to use the Center,
but Diaz shall refrain from any actions to require or encourage MMA-Afﬁhated Physicians to
refer patients to the Center;

(iii)  Neither Diaz nor MMA shall track referrals, if any, by MMA-
Affiliated Physicians to the Center;

(iv) Any compensation paid by Diaz or MMA to MMA-Affiliated
Physicians will not take into account, in any way, any referrals ‘\/IMA-Afﬁhated Physicians may
make to the Center; and

(v)  Diaz will inform the MMA-Affiliated Physicians annually of the
foregoing measures. '

10

ATTACHMENT- 3B
81




(d)  Notwithstanding anything to the contrary contained herein, a Class A
Member or Individual Physician Owner who is a spine surgeon or orthopedic spine surgeon shall
not be required to meet the One-Third Tests. Further, Each Class A Member or Individual
Physician Owner who is a spine surgeon or orthopedic spine surgeon shall covenant that he or

she:
6y
(i)

(iii)

(iv)

)

(vi)

(vii)

(viii)

shall directly provide services at the Center;

shall abide by all other requirements applicable to Class A
Members in Section 2.4(a); '

shall not generate or profit from indirect referrals to the Center and
acknowledges that his or her ownership is not intended to reward
or encourage indirect referrals to other Members of the Company;

shall inform any surgeon(s) to which he or she refers patients that
such referrals are not conditioned upon the surgeons’ performance
of surgery at the Center, and that the surgeon(s) are free to perform
the surgery at any facility;

shall not pressure such surgeon(s) in any way to perform surgery at
the Center;

shall inform such patients and surgeons in writing at the time of a
referral for surgery that he or she has an ownership interest in the
Center, provide to each referred patient a list of at least two (2)
appropriate-alternate facilities where the patient may elect fo obtain
care and inform each referred patient that he or she is not in any
way required to receive services at the Center and will not be
treated differently if the patient elects to be treated at an alternate
facility;

shall refer such patients only for services or procedures which are
medically necessary. “Medically necessary” shall mean (a) health
care services and procedures that a prudent physician would
provide to a patient for the purpose of preventing, diagnosing or
freating an illpess, injury, disease or its symptoms in a manner that
is (i) in accordance with generally accepted standards of medical
practice, (ii) clinically appropriate in terms of type, frequency,
extent, site and duration, and (iii) not primarily for the convenience
of the patient, physician or other health care provider or (b) as
otherwise specifically defined in the patient’s health care plan;

shall not issue any blanket orders to his or her employees
(including physicians and staff) to refer patients to the Center for
such services. Rather, such referrals shall be made on an
individual, case-by-case basis based upon the condition of the
patient and the appropriateness of treatment at the Center;
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(ix)  shall ensure that all financial relationships with the Company (such

: as for example a lease or medical director agreement) shail comply

with one of the safe harbors to the Fraud and Abuse Statute and, if
applicable, an exception to the Stark Act;

(x)  shall invest substantial capital in the Company (or Entity Investor,
as applicable) and guarantee, if required, a proportionate share
(based on ownership in the Company or Enhty Investor) of debt of
the Company; and

‘(xi)  shall represent and warrant that the intent of his or her investment
is not for him or her to generate or profit from indirect referrals to
the Center,

(¢) The Company and the Members acknowledge that all activities and
contracts of any kind necessary to, or in connection with, or incidental to the accomplishment of,
the purposes of the Company shall be lawfully carried on or performed under the laws of the
State of Illinois and various federal laws. The Members also acknowledge that the Stark Act and
the regulations promulgated thereunder may restrict the Center (as presently formed) from
providing “designated health services” (as defined by the Stark Act) or other services to patients
referred by Members. The Center shall not provlde and bill separately for “designated health
services.” If, in the future, any of the services that the Center provides are deemed to be
“designated health services,” such services shall be provided by the Center only if such services
may be provided in compliance with one or more exceptions to the ban on self-referrals set forth
in the Stark Act, the regulations promulgated thereunder, or any successor statutes and/or
regulations thereto. Furthermore, if the owner of a Member is a pension plan, trust or other
entity, all of the owners and beneficiaries of such pension plan, trust or other entity who are
practicing physicians shall aiso comply with the Stark Act and its regulations.

2.4  Membership.

(a) .There shall initially be two (2) authorized classes of Members of the
Company: Class A Members and Class B Members. All Members shall have (based on Units -
held) the same economic rights. The Members, acting as Members, shall have no right to act for
or bind the Company. The Class A Members and the Class B Members as of the date hereof are
identified in Exhibit A hereto,

(b)  No Person shall be eligible to become a Class A Member (or remain a
Class A Member, as applicable) unless the following eligibility requirements are satisfied, as
applicable, or in the case of an Entity Investor, unless all of the Entity Investor’s Individual
Physician Owners satisfy the following eligibility requirements, as applicable: (1) such Class A
Member or Individual Physician Owner shall be a physician, licensed and registered, in good
* standing, to practice medicine in the State of Ilinois; (2) such Class A Member or each
Individual Physician abides by the Safe Harbor Requirements of Section 2.3 (provided, however,
that Members or Individual Physician Owners who are spine surgeons or orthopedic spine
surgeons shall not be required to comply with the One-Third Tests); (3) such Class A Member or
Individual Physician Owner shall maintain an active practice of medicine in the greater Chicago,
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Illinois metropolitan area and, if permitted by the Stark Act and the Safe Harbor Requirements to
refer patients to the Center for services, shall be able to perform surgical services at the Center
(such physician shall maintain active medical staff membership and unrestricted clinical
privileges at the Center (as defined in the Center’s medical staff bylaws) and at least one hospital
within thirty (30) miles of the Center); and (4) under applicable law, such Class A Member’s
ownership shall not disqualify (and, without further action, would not disqualify) the Company
or the Center from engaging in operations as a Medicare certified ambulatory surgical center for
any reason or from having such physician perform cases at the Center. A physician who meets
such requirements may be referred to herein as an “Eligible Physician.” The requirements of this
Section 2.4(b) shall not apply to Class B Members unless otherwise required elsewhere in this
Agreement.

2.5  Class A Members Owning Units Through an Entity, The Members agree that a
Class A Member may invest in the Company through or as an entity (“Entity Investor”) and such
Entity Investor and each of its owners must make, agree to and abide by the agreements and
- make the following representations and warranties, with such additions or modifications as the
Board of Managers may require from time to time, and further, each Entity Investor and each
individual owner of the same must sign a counterpart signature page, attached hereto as Exhibit
D, agreeing to be bound by the following terms and conditions:

(a) Al of the interests in an Entity Investor that are owned by Persons who
are physicians shall be held by Eligible Physicians (the “Individual Physician Owners”);

(d)  Each of the Individual Physician Owners are physicians or podiatrists who
satisfies the requirements for an Eligible Physician set forth in Sections 2.3 and 2.4 hereof, and
each further satisfies the representations and warranties set forth in Section 10.9 hereof;

{¢)  Each of the Individual Physician Owners agrees to be bound by each of
the covenants contained in this Agreement, including, without limitation, all confidentiality and
non-competition covenants and agrees to abide by the requirements for an Eligible Physician in
Sections 2.3 and 2.4 hereof and to sign personally for their pro rata share of guarantees of the
Entity Investor when and if Member guarantees are required;

(d)  Each of the Individual Physician Owners has read this Agreement and has
had the opportunity to discuss this Agreement with counsel, Each of the Individual Physician
Owners understands and agrees to abide by the eligibility requirements and all the other
provisions of this Agreement as though the Indmdual Physician Owner was a direct owner of
the Company s Units;

, (¢)  The Entity Investor does not and shall not distribute income from the
Company based on the value or volume of referrals or other business between the parties;

(f)  Any Terminating Event applicable to the Entity Investor due to the action
of an Individual Physician Owner requires the redemption of the Individual Physician Owner
from the Entity Investor as set forth in Article IV and may serve as a full or partial Terminating
Event as to the Entity Investor’s Units except as otherwise provided in Section 4.3 below; and
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(8  There shall be no changes in the ownership or control of the Entity
Investor without the Approval of the Board and if otherwise required, consent and approval from
the lllinois Health Facilities and Services Review Board ("IHFRB"); provided, however, changes
in the ownership or control of an Entity Investor owned by one or more Rush Physician
Members shall not require Approval of the Board.

ARTICLE IIT
Cagital Contributions and Liability of Members

3.1 Capital Accounts. A separate Capital Account shall be maintained for each
Membser, including any Member who shall hereafter acquire an interest in the Company.

3.2 Capital Contributions.

(a)  Capital Contributions.

Q) Each Member’s initial Capital Contribution shall be made to the
Company upon his or her execution of this Agreement and the amount of such Capital
Contribution, and any additional Capital Coniributions, shall be memorialized and set forth on
Exhibit A attached hereto, which Exhibit A may be updated from time to time.

(i)  Ags proportionate ownership changes based on the occurrence of
events such as the redemption of Membership Units, the non-exercise of the right to acquire
Units on a proportionate basis, or for any other reason, such offers to acquire additional Units
shall be made based on the then proportionate ownership of the classes.

(iii)  All offerings for this purpose shall be provided to the Members via
a written purchase notice. Such purchase notice shall include the specific terms of the offering,
which terms shall include without limitation the identity of purchasers, the proposed number of
Units to be acquired, and price per Unit. Members shall have no more than sixty (60) days from
the receipt of the purchase notice to respond with a check for the tendered amount needed to buy
additional Units, if desired. If a Member does not respond to said purchase notice with a check
within sixty (60) days after a purchase notice is received, such Member shall be deemed to have
waived such purchase right. Each new physician subscriber shall be required to complete a-
subscription or purchase agreement, including a counterpart to this Agreement. Such
subscription agreement shall evidence the subscriber’s acceptance of the terms and conditions of
this Agreement and shall be returned to the Company with such subscriber’s Capital
Contribution. .

{b)  Member Guarantees of Debf: Loans. The Company may attempt to secure
loans to finance the purchase of certain initial equipment of the Center. It is hereby agreed and
acknowledged that each Member shall be required to guarantee debt of the Company in an
amount to be agreed upon by the Board of Managers, following Supermajority Approval
pursuant to Section 7.4(b), on a limited pro rata basis which is proportionate to each such
Member’s ownership of Units and, in such event, each Member further agrees to execute and
deliver such agreements and instruments as the Company or the Center may require with respect
to such Member’s guarantee. If one or more Members are required to make any payments under
the guaranties of Company financing that Members are required to provide under this
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Agreement, all Persons who are Members at the time that demand for payment was made under
such guarantee agree to contribute towards such payments in proportion to their ownership
interests. : : '

(¢)  Loans. Except as set forth in this Article III, and except with Consent of
the Members pursuant to Section 7.4 hereof, no Member or Manager shall be entitled to make
any loan to the Company. No loan made to the Company by any Member or Manager shall
constitute a Capital Contribution to the Company for any purpose.

(d) Additional Capital Contributions. Additional Capital Contributions may
be required only with Supermajority Approval pursuant to Section 7.4(b) hereof and otherwise in
accordance with Article V hereof.

3.3  No Withdrawal of or Interest on Capital. Except as otherwise provided in this
Agreement, (i) no Member shall have any right to demand and receive property of the Company
in exchange for all or any portion of his or her Capital Contribution or Capital Account, and
(ii) no interest or preferred return shall accrue or be paid on any Capital Contribution or Capital
Account.

34  Liability of Members. No Member, in his or her capacity as a Member, shall have
any liability to restore any negative balance in his or her Capital Account or to contribute to, or
in respect of, the liabilities or the obligations of the Company, or to restore any amounts
distributed from the Company, except as may be required specifically under this Agreement, the
Act or other applicable law, Except to the extent otherwise provided pursuant to Section 3.2(b)
hereof or otherwise agreed to, or as required by law, in no event shall any Member, in his or her
capacity as a Member, be personally liable for any liabilities or obligations of the Company or
any of its Members.

3.5  Manapers as Members. No Manager is required to hold any Membership Units in
the Company in order to serve as a Manager,

3.6  Additional Members. Additional Members may be admitted to the Company only
upon Consent of the Members, including the terms of admission, and the Approval of the Board
of Managers in accordance with the terms of Article VII hereof and upon execution and delivery
by the new Member of a counterpart of this Agreement, delivery of the required Capital
Contribution (as determined by the Board of Managers) and execution and delivery of such other
documents, instruments and items as the Members may require. Issuance of Membership Units
to new Members shall be subject to compliance with Sectiori 3.2 hereof. All such issuances shall
be structured such that the amount paid for Units is not less than fair market value, payments are
made in cash and such that the issuance of Units does not take into account the potential volume
or value of referrals to the Center of the Member.

3.7  Option to Purchase Additional Units. The Parties acknowledge that the Rush
Physician Members have been granted the option (the “Option”) to purchase additional Units
(the “Option Units”), which in the aggregate shall represent a five percent (5%) ownership
interest in the Company, which option is set forth and contained in that certain Membership
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Purchase Agreement dated on or about the date hereof (the “Purchase Agreement”), The option
shall be exercised, and closed, if at all, in accordance with the terms of the Purchase Agreement.

3.8  Call Option.

()  Following the tenth (10th) anniversary of the closing of the transactions
contemplated by the Purchase Agreement, upon written notice, the Company shall have the right
to require Diaz to sell to the Company up to fifty percent (50%) of his ownership interest in the
Company at that time (the "Diaz Call Option"). The purchase price of such ownership interest
shall equal the Formula Amount, utilizing a Multiple equal to 4.5, determined as of the date of
the Company's exercise notice, multiplied by the ownership percentage being acquired by the
Company. The Company’s decision to exercise the Diaz Call Option shall be subject to
Approval of the Board, A Manager appointed by Diaz shall not be entitled to vote on the
decision to exercise the Diaz Call Option with respect to Diaz.

(b)  Following the tenth (10th) anniversary of the closing of the transactions
contemplated by the Purchase Agreement, upon written notice, the Company shall have the right
to require Smithfield to sell to the Company up to fifty percent (50%) of its ownership interest in
the Company at that time (the "Smithfield Call Option"). The purchase price of such ownership
interest shall equal the Formula Amount, utilizing a Multiple equal to 4.5, determined as of the
date of the Company's exercise notice, multiplied by the ownership percentage being acquired by
the Company. The Company’s decision to exercise the Smithfield Call Option shall be subject to
Approval of the Board. A Manager appointed by Smithfield shall not be entitled to vote on the
decision to exercise the Smithfield Call Option with respect to Smithfield.

(¢)  Following the tenth (10th) anniversary of the closing of the transactions
contemplated by the Purchase Agreement, upon writien notice, the Company shall have the right
to require Horner to sell to the Company up to fifty percent (50%) of his ownership interest in
the Company at that time (the "Hommer Call Option"). The purchase price of such ownership
interest shall equal the Formula Amount, utilizing a Multiple equal to 4.5, determined as of the
date of the Company's exercise notice, multiplied by the ownership percentage being acquired by
the Company. The Company’s decision to exercise the Homer Call Option shall be subject to
Approval of the Board. A Manager appointed by Homer shall not be entitled to vote on the
decision to exercise the Horner Call Option with respect to Horner. '

(d)  Notwithstanding anything to the contrary contained herein, the Multiple
applicable to subsection 3.8(a) or (b) or (¢) may not be changed without the consent, approval or
vote of the Members holding all of the Class B Units then issued and outstanding. '

(e)  If a Change of Control transaction is effectuated within six (6) months of
the closing of the Diaz Call Option or the Smithfield Call Option or the Horner Call Option
(collectively a “Call Option™) and if the per Unit purchase price of the Units with respect to such
Change of Control transaction is higher than the per Unit price received by Diaz and/or
Smithfield and/or Horner, as applicable {(collectively referred to as a “Selling Member™) in
exchange for ownership interest sold to the Company pursuant to Section 3.8(a) or (b) or (c),
such Selling Member shall be entitled to receive, an amount equal to (i) the aggregate number of
Units sold by the applicable Selling Member under Sections 3.8(a) or (b) or (c), multiplied by (ii)
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the result of (A) the aggregate dollar amount distributable with respect-to the outstanding Units
as a result of such Change of Control transaction divided by the number of fully-diluted Units of
the Company that are outstanding as of the date of such Change of Control transaction, minus
(B) the applicable per Unit purchase price paid by the Company under Section 3.8(a) or (b) or
(c), as applicable (the “Lookback Amouut”). The Lookback Amount shall be paid to an
applicable Selling Member in the same manner as paid to the Company and the other remaining
Members at the time of the closing of the Change of Control transaction

® “Change of Control” means the occurrence of any of the following events:
(1) a sale of Units or a merger or consolidation of the Company in which the Members of the
Company as of immediately prior to such sale, merger or consolidation do not continue to hold at
least a fifty percent (50%) interest in the surviving entity; or (ii) the sale or other disposition of
all or substantially all of the assets of the Company to any Person (which is not an Affiliate of
any of the Members of the Company).

ARTICLE 1V
Members And Membership Units

4,1  Classification of Members. There shall be two (2) classes of Members of the
Company: a Class A Member Class and Class B Member Class. All Members shall have (based
on Units held) the same economic rights, ‘

42  Withdrawal of a Member. No Member has the right to withdraw or resign from
the Company at any time, except upon Approval of the Board. In the event that a Member
withdraws from the Company in violation of this Agreement, such Member shall be liable to the
Company for damages for breach of this Agreement and the Company shall have no obligation
whatsoever to make any special distribution or payments to such Member as a result of such
withdrawal. Notwithstanding the foregoing, in the event that the Act or a final court ruling
entitles the Member to receive a distribution upon withdrawal in violation of this Section 4.2,
such distribution shall be equal to the Member’s Capital Account. The foregoing represents the
parties™ reasonable best efforts to determine the damages that would stem from a Member's
breach of this Section 4.2. The Company may offset any damages due to such a breach against
" any amounts otherwise distributable to such Member. No assessment of damages shall account
for or be based on the volume or value of business generated by such Member,

43  Redemption of a Member.

()  Terminating Events are categorized as either Adverse Terminating Events
or Non-Adverse Terminating Events for purposes of differentiating the Company’s redemption
obligations to the Member to whom or which an event occurs.

(b}  For purposes of this Section, an “Adverse Terminating Event” means:

i) with respect to any Member or Individual Physician Owner:

A.  aprohibited Transfer (or attempt to Transfer) of Units;
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the exclusion, suspenéion or debarment of a Member from
participation in the Medicare or Medicaid programs or by
any lilinois State health care licensing authority;

the conviction of any-felony involving moral turpitude or
noncompliance with heath care laws, including, but not
limited to, the false claims, false representations, anti-
kickback and all other provisions of the Medicare/Medicaid
fraud and abuse laws and the physician self-referral
provisions of the Stark Law;

any material breach of a provision of this Agreement,
including without limitation, breach of Section 2.3;

any event of Bankruptey;

the resignation or withdrawal of a Member prior to the later
of seven (7) years after the date on which the Center become
Medicare-certified or -seven (7) years from the date on
which such Member became a Member (other than due to
death, the adjudication of incompetence, Disability or
Retirement).

. (i)  with respect to a Class A Member or Individual Physician Owner,
in addition to Section 4.3(b)(i) above:

A.

the relocation of the primary site of such Class A Member's
or Individual Physician' Owner's medical practice to a
location more than ﬁﬁ:y (50) miles away from the Center;

the revocation or suspension of such Class A Member’s or

Individual Physician Owner’s license to practice medicine
in the State of Illinois; -

the failure by such Class A Member or Individual Physician
Owner to maintain active medical staff membership and
unrestricted clinical privileges (as defined in the Center's
medical staff bylaws) at the Center; or

the failure by the Class A Member or Individual Physician
Owner to meet any of the Eligible Physician requirements
set forth in Section 2.4(b), including, without limitation, the
requirement to comply with the requirements of Section 2.3
(provided, however, that a Class A Member or Individual
Physician Owner who is a spine surgeon or orthopedic spine
surgeon shall be exempt from complying with the One-
Third Tests).
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(i)  with respect to Smithfield, in addition to Section 4.3(b)(i) above:

A

termination of the Management Agreement (as defined in
Section 7.6) by the Company for cause; or

the  Board of Managers determines in its reasonable
discretion that Smithfield’s ownership in the Company
would disqualify (or, without further action, would
disqualify} the Company or the Center from engaging in
operations as a Medicare certified ambulatory surgical
center for any reason.

(iv)  with respect to Diaz, in addition to Section 4.3(b)(i) above:

A,

the Board of Managers determines in is reasonable
discretion that Diaz’s ownership in the Company would
disqualify {or, without further action, would disqualify) the
Company or the Center from engaging in operations as a
Medicare certified ambulatory surgical center for any
T€asom. '

(¢)  For purposes of this Section, 2 “Non-Adverse Terminating Event” means:

@) With respect to any Member or Individual Physician Owner,

A,

the resignation or withdrawal of a Member after the later of

"seven (7) years after the date on which the Center became

Medicare-certified or seven (7) years after the date on which
such Member became a Member, and such withdrawal or
resignation does not occur in the one (1) year period
following an Adverse Terminating Event relating to such
Member;

death;

the adjudication of incompetence;

the determination by the Company, which determination
shall require Consent of the Members, o redeem Class A

Units with or without cause. This subparagraph D shall not
apply to Class B Members or Class B Units,

(iiy  With respect to a Class A Member or Individual Physician Owner,
in addition to Section 4.3(c)(i) above;

A.
B.

Disability; or
Retirement.
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(d}  Each Teuminating Event, if subject to cure within thirty (30) days, shall
trigger termination only after written notice is provided and if a cure has not been made of the
Terminating Event within such thirty (30) day period.

() If a Terminating Event (whether Adverse or Non-Adverse) shall occnr
with respect to any Member, the Company may elect, at the Company's sole option and upon
~written notice to such Member within three (3) years after the Company has received actual
knowledge of the Terminating Event (meaning knowledge of a majority of the Board of
Managers excluding the party suffering the Terminating Event without knowledge being imputed
from one Manager to another), to purchase the Member's Units and the Member must sell such
Units to the Company at a price as determined as follows. No Member subject to a Terminating
Event shall vote, as a Member or Manager, in any action related to the Company’s exercise of its
right to redeem such Member’s Units hereunder and such Member’s vote shall be discounted for
the purposes of determining whether voting or consent thresholds are met.

¢4 Notwithstanding the foregoing, in the event the Member subject to the
Terminating Event is a Rush Physician Member, each remaining Rush Physician Member shall
have the right to purchase his or her pro rata share of the affected Rush Physician Member’s
Units at the Non-Adverse Purchase Price (defined below). The remaining Rush Physician
Members shall exercise such right within sixty (60) days of receipt of notice by the Board of the
occurrence of the Terminating Event. Should a Rush Physician Member fail to give written
notice of his or her intent to exercise his or her right hereunder within such sixty (60) day period,
he or she shall be deemed to have waived his or her right hereunder and the Company shall have
the right to redeem any remaining portion of the affected Rush Physician Member’s Units
pursuant to Section 4.3(e) above, '

() With respect to an Entity Investor, if an Adverse or Non-Adverse
Terminating Event occurs with respect to an Individual Physician Owner of the Entity Investor,
it shall be a Terminating Event which shall require the Entity Investor to redeem the ownership
interest in the Entity Investor held by the Individual Physician Owner subject to the Terminating

Event, If the Entity Investor fails to so redeem the affected Individual Physician Owner, such

failure shall be deemed a material breach of this Agreement and the Company may elect, at the

Company’s sole option, upon written notice to such Entity Investor, to purchase the portion of

the Units indirectly held by the affected Individual Physician Owner immediately prior to the
occurrence of the subject Terminating Event. The purchase price for the redeemed Units shall be
based on whether the Terminating Event applicable 1o the latest Individual Physician Owner of
the Entity Investor was Adverse or Non-Adverse, in accordance with the formulas provided
‘below -

()  If any Member's Units are purchased by the Company because of the
occurrence of an Adverse Terminating Event, the amount the Company shall pay for the Units
owned by such Member shall be the Formula Amount determmined as of the date of the
Terminating Event multiplied by the Member’s Unit Proportion, discounted by forty percent
(40%) (the “Adverse Purchase Price™).

()  If any Member's Units are purchased by the Company because of the
occurrence of a Non-Adverse Terminating Event, the amount the Company shall pay for the
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Units owned by such Member shall be the Formula Amount multiplied by the Member’s Unit
Proportion (the “Non-Adverse Purchase Price™. The “Adverse Purchase Price” and the
“Non-Adverse Purchase Price” may be referred to collectively as the “Valuation Price.”

) For purposes of this Section 4.3, the Formula Amount (as defined in
Article I) is intended as a means of approximating fair market value while minimizing disputes
and appraisal-related costs and expenses regarding valuation of Units for purposes of
redemption.

® All calculations used to determine the Formula Amount shall be

performed by the Company’s regularly retained accountants and such calculations shall be final

and binding upon all parties to this Agreement. All Members acknowledge and agree that the

Formula Amount may be an inexact approximation of fair market value, and all Members waive

“any and all rights to contest the use of the Formula Amount for any and all purposes in lieu of an
appraisal or other method.

(i)  Subject to Sections 3.8(d) and 7.4{a)(iii) hereof, the Board of
Managers, upon Consent of the Members, shall have the ability to adjust the Multiple used to
arrive at the Formula Amount (as defined in Article I) based on its assessment of the market
conditions for ambulatory surgery centers on an annual basis or whenever determined; provided,
once adjusted, the Multiple may not be adjusted for the next twelve (12) months; and provided
further, a Multiple adjustment taking effect after the occurrence of a Terminating Event will not
affect the Formula Amount with respect to the Member for whom the Terminating Event had
occurred. Rather, in that case, the Multiple shall remain the Mulnple in effect on the effective
date of such Mcmber s Terminating Evenz

(k)  Payments for Units hereunder shall be made as follows, Twenty percent
{20%) of the estimated Valuation Price (the “Estimated Valuation Price”), as determined in good
faith by the Board of Managers based on the Company EBITDA for the twelve (12) months
immediately preceding the date on which the Terminating Event occurred (the “Initial
‘Payment”), shall be made within ninety (50) days after the determination of the Estimated
Valuation Price (the “Purchase Date”). Within fourteen (14) months of the Purchase Date (the
“Valuation Price Determination Date”), the Company shall deliver to the redeemed Member a
calculation of the Valuation Price based on the Formula Amount. In the event that the Valuation
Price exceeds the Estimated Valuation Price, the Company shall deliver an amount equal to the
difference between twenty percent (20%) of the Valuation Price and the Initial Payment to the
redeemed Member together with the Valuation Price calculation. In the event the Valuation
Price is less than the Estimated Valuation Price, the redeemed Member shall deliver to the
Company an amount equal to the difference between the Initial Payment and twenty percent
(20%) of the Valuation Price within five {5) days following the delivery of the Valuation Price -
calculation. Thereafter, the Company shall pay the redeemed Member twenty percent (20%) of
the Valuation Price on the Valuation Price Determination Date and on each of the anniversaries
of the Valuation Price Determination Date, with interest on the outstanding principal balance
accruing at the Prime Rate shown in the Money Rates Section of the Wall Street Journal on the
Purchase Date, until the principal is paid in full.
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- Notwithstanding any delay in the payment of amounts due, a Member's
rights as a Member shall cease on the Purchase Date. Aggregate payments fo be made in
connection with all redemptions shail not exceed seven and one-half percent (7.5%) of the
Company's collected revenues in any year, If payments are so restricted, payments shall be made
in proportion to amounts owed to all Members being redeemed. In sum, notwithstanding the
provisions of this Artiele IV, the Company shall not be required to make payments to former
Members pursuant to this Section which, in the agpregate, would exceed seven and one-half
percent (7.5%) of the aggregate collections of the Company for any such period. If the aggregate
amount of payments otherwise due to former Members pursuant to this Section 4.3 would
reasonably be expected to exceed this limitation in any calendar year or portion thereof, the
Company, with the Approval of the Board, shall pay such former Members, on a pro rata basis,
based on the amount still owed such Members, quarterly payments totaling seven and one-half-
percent (7.5%) of the Company's anticipated aggregate collections for such period, and the
balance of that period’s payment obligations to such former Members shall be deferred to the
following calendar year or years, until such amounts can be paid without violating such
limitation with respect 1o any such year or years. Within thirty (30) days following the end of
each calendar year, the Company shall make a pro rata adjusted payment to the former Members
if and to the extent that actual aggregate collections during the prior year (or relevant portion
thereof) have exceeded the anticipated amount.

(m) Notwithstanding anything to the contrary contained herein, this Section
4.3 shall not prevent a Class A Member or his or her gtoup from participating as a provider with
any hospital affiliated accountable care organjzation or payor. Further, this Section 4.3 shall not
prevent a Class A Member from providing services at any hospital or surgery center where such
Class A Member does not have a financial relationship.

ARTICLE V
Additional Capital

51 Funding Capital Requirements.

(8)  In the event that the Company requires additional funds to carry out its
purposes, to conduct its business, or to meet its obligations, the Company may borrow funds
from such lender(s), including Members and Managers, on such terms and conditions as are
Approved by the Board of Managers, all on such terms as reflect fair market value. It is
specifically provided that (except as set forth in Section 3.2 and 5.1(c)) no such terms or
conditions shall impose any personal liability on any Member without the prior written consent
of such Member,

(b) No Member or Manager shall be obligated to make any Capital
Contributions or loans to the Company (except as provided in Section 3.2}, or otherwise supply
or make available any funds to the Company, even if the failure to do so would result in a defauit
of any of the Company’s obligations or the loss or termination of all or any part of the
Company’s assets or business.

()  The Company may require that additional Capital Contributions be made
by the Members upon Supermajority Approval pursuant to Section 7. 4('b) hereof. If a Member
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fails to deliver to the Company such an additional requested Capital Contribution within ten (10)
business days of a request by the Board to do so, the Company, acting by Supermajority
Approval, after giving thirty (30) days notice of such default, may elect (i) to treat such failure as
a breach of this Agreement and an Adverse Terminating Event and redeem such Member’s Units
in accordance with Article IV hereof; or (ii) to dilute such Member's Unit Proportion by issuing
to those Members who have made the required additional Capital Contribution a number of Units
‘equal to the Dilution Issuance Amount; provided, however, the Company may elect to treat such
failure to make an additional Capital Contribution as a dilution event only if the approved capital
call permits each Member the opportunity to contribute additional Capital Contribution pro rata to

" such Member’s ownership in the Company. The “Diluted Issuance Amount” for each contributing
Member shall mean a number of Units equal to: (1) the total amount of the additional Capital
Contribution made by the particular Member with respect to the specific additional Capital
Contribution required, divided by (2) the Deemed Unit Value. The “Deemed Unit Value™ shall
mean an amount equal to: (I) the product of (A) the Book Value of the Company, multiplied by (II)
the Member’s Unit Proportion immediately prior to the additional Capital Contribution; or (II) if
the Book Value of the Company is a negative number, the quotient of (A) One Hundred Thousand
Dollars ($100,000) divided by (II) the aggregate number of Units issued and outstanding
immediately prior to the additional Capital Contribution. Any Member who fails to make the
required additional Capital Contribution shall not be issued any additional Units under this
subsection 5.1(c)(ii).

5.2 Third Party Liabilities. The provisions of this Article and of Section 3.2 hereof
are not intended to be for the benefit.of any creditor or other Person (other than a Member in his
or her capacity as a Member) to whom any debts, liabilities or obligations are owed by (or who
otherwise has any claim against) the Company or any of the Members. Moreover,
notwithstanding anything contained in this Agreement, including specifically but without
limitation this Article, no such creditor or other Person shall obtain any rights under this
Agreement or shall, by reason of this Agreement, make any claim in respect of any debt, liability
or obligation {or otherwise) against the Company or any Member.

53  Inderonification of Diaz. The Members acknowledge that Diaz is the sole
guarantor to the Company’s obligations under that certain Lease (the “Lease”) between the
Company and Water Tower, LLC, (“Landlord”) pursuant to the certain Guaranty, (the
“Guaranty”), and additionally maintains a letter of credit (the “LOC”) in order to secure payment
under the Lease, all in accordance with the terms of the Lease. In the event that Diaz is required
to make payment to the Landlord under the Guaranty or draw on the LOC as required by the
Lease, the Company hereby agrees to indemnify and hold Diaz harmless for any amounts
actually paid to the Landlord under the Guaranty and the LOC. The Company, the Members and
Diaz hereby agree that the Members (other than Diaz) shall have no obligations under the Lease,
the Guaranty, the LOC or the indemnification provided to Diaz under this Section 5.3, and that
this Section 5.3 shall in no way be construed to require the Members to make any payments to
the Company or Diaz under this Section 5.3 or to the Landlord under the Lease, the Guaranty,
the LOC or any other agreement. -

ARTICLE VI
Distributions; Profits and Lesses
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6.1 Distribution of Company Funds - In General.

: (a)  Except as necessary to comply with the Sections of this Article VI, all Net
Operating Cash Flow of the Company over and above payment of the Company's obligations,
including obligations to Smithfield, and Reasonable Reserves shall be distributed at least
quarterly to the Members on a pro rata basis based on the proportion of Units then held by each
such Member to the total number of Units then issued and outstanding.

{(b)  Except as necessary to comply with certain of the following Sections of
this Article VI, all other cash flow of the Company shall be distributed among the Members of
the Company as determined by Approval of the Board on a pro rata basis based on each
Member’s Unit Proportion.

(¢)  To the extent funds are available, the Company shall make mandatory
distributions to Members sufficient for them to pay taxes on income attributed to them by reason
of their ownership interests in proportion to the tax amount due from each Member.

6.2  Distribution Upon Dissolution. Proceeds from a Terminating Capital Transaction
and/or other amounts or assets available upon dissolution, and after payment of, or adequate
provision for, the debts and obligations of the Company, shall be distributed and applied in the
following priority:

(a)  First, to fund reserves for liabilities not then due and owing and for
contmgent liabilities to the extent deemed reasonable by Approval of the Board, provided that,
upon the expiration of such period of time as the Board, acting by Approval, shall deem
advisable, the balance of such reserves remaining after payment of such contingencies shall be
distributed in the manner hereinafter set forth in this Section; and

.{(b)  Second, to the Members, an amount sufficient to reduce the Members’
Capital Accounts to zero, in proportion to the positive balances in such Capital Accounts after
reflecting in such Capital Accounts all adjustments thereto necessitated by (i) all other Company
transactions (distributions and allocations of Profits and Losses and items of income, gain,
deduction and loss) and (1i) such Terminating Capital Transaction.

6.3 - Distribution of Assets in Kind. No Member shall have the right to require any
distribution of any assets of the Company in kind. If any assets of the Company are distributed
in kind, such assets shall be distributed on the basis of their respective fair market values as
determined by the Approval of the Board, Any Member entitled to any interest in such assets
shall, unless otherwise determined by the Approval of the Board, receive separate assets of the
Company and not an interest as tenant-in-common, with other Members so entitled, in each asset
being distributed.

6.4  Allocation of Profits and Losses. After giving effect to the allocations set forth in
Sections 6.5 and 6.6 which. affect the Members’ distributive shares, Profits and Losses shall be
allocated among the Members on a pro rata basis, based on the proportion of Units then held by
each such Member to the total number of Units then issued and outstanding.

6.5 Required Regulatory Allocations.
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(a) Limitation on and Reallocation of Losses. At no time-shall any allocations
of Losses, or any item of loss or deduction, be made to a Member if and to the extent such
allocation would cause such Member to have, or would increase the deficit in, any Adjusted
Capital Account Deficit of such Member at the end of any fiscal year. To the extent any Losses
or items are not allocated to one or more Members pursuant to the preceding sentence, such
Losses shall be allocated to the Members to which such losses or items may be allocated without
- violation of this Section 6.5(a).

(b)  Minimum Gain Chargeback. If there is a net decrease in the Minimum
Gain of the Company during any fiscal year, then items of income or gain of the Company for
such fiscal year (and, if necessary, subsequent fiscal years) shall be allocated to each Member in
an amount equal to such Member’s share of the net decrease in the Minimum Gain, determined
in accordance with Regulations Section 1.704-2(d)(1). A Member's share of the net decrease in
the Minimum Gain of the Company shall be determined in accordance with Regulations
Section 1.704-2(g). The items of income and gain to be so allocated shall be determined in
accordance with Regulations Section 1.704-2(G)(2)(). '

(¢)  Nonrecourse Deductions. Nonrecourse Deductions for any fiscal year or
other period (not including any Member Nonrecourse Deductions allocated pursuant to Section
6.5(d)) shall be allocated among the Members on a pro rata basis, based on the proportion of
Units then held by each such Member to the total number of Units then issued and outstanding.
Solely for purposes of determining each Member’s proportionate share of the “excess
nonrecourse liabilities” of the Company, within the meaning of Regulations Section 1.752-
3(a)(3), the Company Profits shall be allocated among the Members on a pro rata basis, based on
the proportion of Units then held by each such Member to the total number of Units then issued
and outstanding. The items of losses, deductions and Code Section 705(a)(2)(B) expenditures to
be so allocated shall be determined in accordance with Regulations Section 1.704-2(3)(1)(ii).

(d)  Member Nonrecourse Deductions. Any Member Nonrecourse Deductions
for any fiscal year or other period shall be allocated to the Member who bears the economic risk
of loss with respect to the nonrecourse liability, as determined and defined under Regulations
Section” 1.704-2(b)(4), to which such Member Nonrecourse Deductions are attributable in

.accordance with Regulations Section 1.704-2(i)(1). The items of losses, deductions and Code
Section 705(a)(2)}b) expenditures to be so allocated shall be determined in accordance with
Regulations Section 1.704-2()(1)({1).

(&) Member Minimum Gain Chargeback. Notwithstanding é:_ty contrary
provisions of this Article VI, other than Section 6.5(b) above, if there is a net decrease in

Member Minimum Gain attributable to Member Nonrecourse Debt during any fiscal year, then
each Member who has a share of such Member Minimum Gain, determined in accordance with
Regulations Section 1.704-2(i), shall be allocated items of income and gain of the Company,
determined in accordance with Regulations Section 1.704-2(3)(2)(ii), for such fiscal year (and, if
necessary, subsequent fiscal years) in an amount equal to each such Member’s share of the net
decrease in such Member Minimum Gain, determined in accordance with Regulations
Section 1.704-2(1)(3) and 2G)(5).

25

ATTACHMENT-3B
96



, ) Qualified Income Offset. If any Member unexpectedly receives an item
described in Regulations Section 1.704-1(b)(2)(ii)}d)(4), (5) or (6), items of income and gain
shall be allocated to each such Member in an amount and manner sufficient to eliminate, as
quickly as possible and to the extent required by Regulations Section 1.704-1(b)(2)(ii)}(d), the
Adjusted Capital Account Deficit of such Member, provided that an allocation pursuant to this
Section 6.5(f) shall only be made if and to the extent that such Member would have an Adjusted
Capital Account Deficit after accounting for all other allocations provided for in this Article VI
other than that described in this Section 6.5(f). '

()  DBasis Adjustment. To the extent an adjustment to the adjusted tax basis of
any Company asset pursuant to either of Code Sections 734(b) or 743(b) is required to be taken
into account in determining Capital Accounts pursuant to Regulations Section 1.704-
1(b)(2)(iv)(m), the amount of such adjustment to the Capital Accounts shall be treated as an item
of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment decreases
such basis) and such gain or loss shall be allocated to the Members in a manner consistent with
the manner in which their Capital Accounts are required to be adjusted pursuant to said Section
of the Regulations.

(h)  Gross Income Allocation. If at the end of any Company fiscal year any
Member has a Capital Account deficit which is in excess of the sum of the items to be credited to
a Member’s Capital Account under clause (a) of the definition of Adjusted Capital Account
Deficit, then each such Member shall-be allocated items of income and gain in the amount of
such excess as quickly as possible provided that an allocation pursuant to this Section 6.5(h)
shall only be made if and to the extent that such Member would have a Capital Account deficit in
excess of such sum after accounting for all other allocations provided for in this Article VI other
than that described in this Section 6.5(h). As among Members having such excess, if there are
not sufficient items of income and gain to eliminate all such excess, such allocations shall be
meade in proportion to the amount of each Member’s respective excess.

6.6  Curative Allocations. The allocations set forth in Section 6.5 are intended to
comply with certain requirements of Regulations Sections 1.704-1(b) and 1.704-2 and shall be
interpreted consistently therewith. Such allocations may not be consistent with the manner in
which the Members intend to divide Company distsibutions and to make Profit and Loss
allocations. Accordingly, by the Approval of the Board, after effecting the allocations required
pursuant to Section 6.5, other allocations of Profits, Losses and items thereof shall be divided
among the Members 50 as to prevent the allocations in Section 6.5 from distorting the manner in .
which Company distributions will be divided among the Members pursuant to Sections 6.1 and
6.2 hereof. In geveral, the Members anticipate that this will be accomplished by specifically
allocating other Profits, Losses and items of income, gain, loss and deduction among the
Members so that the net amount of allocations umder Section 6.5 and allocations under this
Section 6.6 to each such Member is zero. However, the Board shall have discretion to
accomplish this result in any reasonable manner.

6.7  Tax Allocations and Book Allocations.

(a)  Except as otherwise provided in this Section 6.7, for federal income tax
purposes, each item of income, gain, loss and deduction shall, to the extent appropriate, be
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allocated among the Members in the same manner as its correlative item of “book” income, gain,
loss or deduction has been allocated pursuant to the other provisions of this Article VI,

(b)  In accordance with Code Section 704(c) and the Regulations thereunder,
depreciation, amortization, gain and loss, as determined for tax purposes, with respect to any
property whose Book Value differs from its adjusted basis for federal income tax purposes shall,
for tax purposes, be allocated among the Members so as to take account of any variation between
the adjusted basis of such property to the Company for federal income tax purposes and its Book
Value, such allocation to be made by the Approval of the Managers in any manner which is
permissible under said Code Section 704(c) and the Regulations thereunder and the Regulations
under Code Section 704(b).

(¢) In the event the Book Value of any property of the Company is
subsequently adjusted, subsequent allocations of income, gain, loss and deduction with respect to -
any such property shall take into account any variation between the adjusted basis of such asset
for federal income tax purposes and its respective Book Value in the manner provided under
Section 704(c) of the Code and the Regulations thereunder.

(d)  Allocations pursuant to this Section 6.7 ate solely for federal, state, and

local income tax purposes, and shall not affect, or in any way be taken into account in

" computing, any Member’s Capxtal Account or share of Profits, Losses, other items, or
distributions pursuant to any provision of this Agreement.

6.8 General Allocation and Distribution Rules.

(@  For purposes of determining ‘the Profits, Losses, or any other items
allocable to any period, Profits, Losses, and any such other items shall be determined on a daily,
monthly, or other basis, as determined by the Approval of the Board of Managers using any
permissible method under Code Section 706 and the Regulations thereunder. Except as
otherwise provided in this Agreement, all items of income, gain, loss, and deduction shall be
allocated among the Members in the same proportions as the allocations of Profits or Losses for
the fiscal year in which such items are to be allocated.

@) Upon the admission of a new Member or the Transfer of an interest, the
new and old Members or the transferor and transferee shall be allocated shares of Profits and
Losses and other allocations and shall receive distributions, if any, based on the portion of the
fiscal year that the new or transferred Company interest was held by the new and old Members,
or the transferor and transferee, respectively. For the purpose of allocating Profits and Losses
and other allocations and distributions, (i) such admission or Transfer shall be deemed to have
occurred on the first day of the month in which it occurs, or if such date shall not be permitted
for allocation purposes under the Code or the Regulations, on the nearest date otherwise
permitted under the Code or the Regulations, and (ii) if required by the Code or the Regulations,
the Company shall close its books on an interim basis on the last day of the previous calendar
month.

6.9  Tax Withholding, If the Company incurs a withholding tax obligation with
respect to the share of income allocated to any Member, (a) any amount which is (i} actually
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withheld from a distribution that would otherwise have been made to such Member and (ii) paid
over in satisfaction of such withholding tax obligation shall be treated for all purposes under this
Agreement as if such amount had been distributed to such Member, and (b) any amount which is
so paid over by the Company, but which exceeds the amoumt, if any, actually withheld from a
distribution which would otherwise have been made to such Member, shall be treated as an
interest-free advance to such Member. Amounts treated as advanced to any Member pursuant to
this Section shall be repaid by such Member to the Company within thirty (30) days after the
Board, acting by Approval of the Board of Managers, give notice to such Member making
demand therefore. Any amounts so advanced and not timely repaid by such Member shall bear
interest, commencing on the expiration of said 30-day period, compounded monthly on unpaid
balances, at an annual rate equal to the lowest Applicable Federal Rate as of such expiration date.
The Company shall collect any unpaid amounts so advanced from any Company distributions
that would otherwise be made to such Member.

6.10 Tax Matters Partner. The Board of Managers will designate a “Tax Matters
Partner” (as defined in Code Section 6231) of the Company. The Tax Matters Partner is
authorized and required to represent the Company (at the Company’s expense) in connection
with all examinations of the Company's affairs by tax authorities, including, without limitation,
administrative and judicial proceedings (collectively, “Audits”), and to expend Company funds
for professional services and costs associated therewith. The Members agree to cooperate with
each other and to do or refrain from doing any and all things reasonably required to conduct such
proceedings. The Company shall indemnify and hold harmless the Tax Matters Partner and its
directors, officers, employees and agents from and against any loss, expense, damage or injury
suffered or sustained by them by reason of any acts, omissions or alleged acts or omissions
arising out of its activities on behalf of the Company as Tax Matters Partner absent the gross
negligence of the Tax Matter Partmer. The Members specifically acknowledge that the Tax
Matters Partner shall not be liable, responsible or accountable in damages or otherwise to the
Company or any Member with respect to any action taken by the Tax Matiers Partner with
respect to an Audit absent the gross negligence of the Tax Matter Partner. The Tax Matters
Partner shall take such action as may be necessary to cause each Member to be entitled to notice
as set forth in Code Section 6223. The Tax Matters Partner shall not take any action
contemplated by Code Section 6224 through 6230 without the prior authorization of the
Members.

ARTICLE VII
Management

7.1  Management of the Company. The overall management and Control (as defined
by the IHFSRB from time to time) of the business and affairs of the Company shall be vested in
the Board of Managers, acting by Approval of the Board of Managers, but subject to the Member
protections as set forth in Section 7.4 hereof All management and other responsibilities not
specifically reserved to the Members in this Agreement, or specifically requiring Class A
Member and/or Class B Member Consent, shall be vested in the Board of Managers, and the
Members shall have no voting rights except as specifically provided in this Agreement. Each
- Manager shall devote such time to the affairs of the Company as is reasonably necessary for
performance by such Manager of his or her duties, provided such Manager shall not be required
to devote full time to such affairs. Moreover, each Manager shall act in good faith with the care
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an ordinary, prudent person in a like position would exercise under similar circumstances and in
the best interest of the Company,

72  Board of Managers. The business and affairs of the Company shall be managed
by the Board of Managers.

(a)  Effective for all purposes on n the date of the Closmg Date (as defined in the
Purchase Agreement), the Members shall elect the Board of Managers, comprised of four (4)
representatives elected by the individual Class A Members as a class, one (1) representative
appointed by Smithfield, and one (1) representative appointed by Diaz. Representatives to the
Board of Managers appointed by Smithfield and Diaz shall also be referred to herein as Class B
Managers.

(b)  Each Manager elected or appointed to the Board shall have the right to sit
on the Board and to vote as a Manager. Unless terminated sooner, each Manager shall serve for
a one (1) year term and, until a new election or appointment is made, such Manager shall
continue to serve as a Manager. Each Manager shall have one (1) vote. The powers of the
Board shall be exercised subject to the Member protections set forth in Section 7.4 hereof,
Smithfield shall be allowed to appoint the successor of the Board Member appointed by
Smithfield. Diaz shall be allowed to appoint and/or replace a Member of the Board to serve in
his place.

(¢)  There shall be at least one (1) meeting of the Managers per annum and at
least one (1) meeting of the Members per annum. The Managers or Members, as applicable,
may provide, by resolution, the time for the holding of this or additional meetings. Written
notice shall be provided to all Managers and Members of such resolution. Meetings shall bc at
the Center and be open to all Members and Managers. :

(d)  Special meetings of the Board of Managers also may be called at the
request of any two (2) Managers upon ten (10) days advance written notice to all other
Managers, The time and purpose or purposes for such special meetings shall be stated in the
notice of such meeting.. Special meeungs shall be at the Center and shall be open to all Members
and Managers.

()  Special meetings of the Members also may be called at the request of any
Member upon ten (10) days advance written notice to other Members. The time and purpose or
purposes for such special meetings shall be stated in the notice of such meeting. Special
meetings shall be at the Center and shall be open to all Members and Managers.

() = Three (3) Managers shall constitute a quorum at any meeting of the Board
of Managers., Members representing & majority of Membership Units shall constitute a quorum
at any meeting of the Members,

() Regarding Board meetings, Managers may provide a proxy to attend a

Board meeting who shall have powers to vote as a Manager. Members and Managers may also
attend their respective Member and Board meetings by phone, proxy or video conference.
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(h) A Class A Manager’s status as a Mariager may be terminated at any time,
with or without cause, by the Class A Members who appointed him or her or upon the consent of
the holders of at least seventy-five percent (75%) of all Class A Units issued and outstanding. In
the event that any Class A Manager ceases to serve as a Manager (whether by reason of
termination, resignation, removal or any other cause), thereby creating a vacancy in the position
of Class A Manager, the Class A Members who appointed such Manager (and is not the same
Class A Manager who is terminated) shall designate a successor Class A Manager to fill such
vacancy. .

@ A Class B Manager’s status as a Manager may be terminated at any time,
with or without cause, by the Class B Member who appointed him or her (Diaz shall be deemed
to be appointed by himself). In the event that any Class B Manager ceases to serve as a Manager
(whether by reason of termination, resignation, removal or any other cause), thereby creating a
vacancy in the position of Class B Manager, the Class B Member who appointed such Manager,
or the transferee of his, her or its Units, as applicable, shall designate a successor Class B
Manager to fill such vacancy. If a Class B Member’s interest in the Company is terminated for
any reason whatsoever, then the Class B Manager appointed by such Member shall be removed,
and the number of Class B Managers shall be decreased by one (1).

$)] A Member who holds Units in more than one (1) class shall be allowed to
“appoint only one (1) Manager of the Company. For purposes of applying this Section 7.2, 2
Manager shall be deemed to have the voting interest and Units of the Member who appointed the
Manager. .

(k)  No Manager may resign from, retire from, abandon or otherwise terminate
his status as a Manager except after thirty (30) days notice to the Board and to the Member who
appomted him or her to the Board, unless such Member or the Board otherwise consents in
writing.

- 73  Manner of Exercise of Board’s Authority. All responsibilities granted to the
Board or under this Agreement shall be exercised by the Board as a body, and no Manager,

acting alone and without prior Approval of the Board, shall have the authority to act on behalf of
the Board. The Company shall act by vote of a majority of the Managers then if office, with -
each Manager having one (1) vote. None of the following actions shall be taken by the Company
except upon Approval of the Board of Managers, subject to the requirements of Secuon 7.4
bereof:

(a) Borrow money and otherwise obtain credit and other financial -
accommodations in the ordinary course of the business of the Company; '

(b) . Perform or cause to be performed all of the Company’s obligations under
any agreement to which the Company is a Party, including without limitation, any obligations of
the Company or otherwise in respect of any indebtedness secured in whole or in part by, or by
lien on, or security interest in, any asset(s) of the Company;

(c) Employ, engage, retain or deal with any Persons to act as employees,
agents, brokers, accountants, lawyers or in such other capacity as may be necessary or desirable;
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(d)  Appoint individuals to act as officers of the Coﬁxpany and delegate to such
individuals such authority to act on behalf of the Company and such duties and functions as -
would normally be delegated to officers of a corporation holding similar offices;

(e)  Adjust, compromise, settle or refer to arbitration any claim in favor of or
. against the Company or any of its assets;

(f) - Make elections in connection with the preparation of any federal, state and
local tax returns of the Company and institute, prosecute, and defend any legal action or any
arbitration proceeding;

(g)  Acquire and enter into any contract of insurance necessary or pfoper for
the protection of the Company and/or any Member and/or any Manager, including without
limitation to provide the indemnity described in Section 7.8 or any portion thereof}

(h)  Approve technical amendments to this Agreement or the Articles of
Organization; :

(i)  Bstablish a record date for any distribution to be made under Article VI
hereof;

)] Perform any other act which the Managers may deem necessary or
desirable for the Company as well as the Company’s business

(k)  Except as contemplated by Article IV hereof, authorize, or set aside any
sums for, the purchase, repurchase, redemption or other acquisition by the Company of any
Member's Units of any class or make loans or distributions to Members;

() Waive ény Member obligations, approve the Transfer of Units, approve
the withdrawal of a Member, or change the accounting firm employed by thc Company or hire or
select a valuation firm;

{m)  Effect any Bankruptcy event with regard to the Company; and ‘

(n)  With regard to staff privileges of the Center, approve the credentialing
requirements of the Center, close the staff privileges of the Center, approve all medical staff
bylaws, manuals, policies and procedures and approve all medical staff terminations &nd
privileges.

74  Resirictions.

(a)  Notwithstanding any other provision in this Agreement to the contrary, the
Company shall not take any of the following actions without Consent of the Members;

)] Approve a Member’s loan to the Company;

(i)  Approve the redemption of a Class A Member without Cause
~ under Section 4.3(c)(IXD);
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(iliy Change the Multiple used to determine the Formula Amount;
provided, however, as applied the Diaz Call Option or the Smithfield Call Option as set forth in
Section 3.8, the consent, approval or vote of each Class B Member shall be required in addition
to Consent of the Members;

(iv)  Enter into, renew, amend or terminate any arrangement Of
agreement with any Company administrator, management company, consulting company or
other senior employee or executive of the Company; provided, however that Smithfield shall not

“have the right to vote on or consent to these matters and the outcome of any vote or consent
regarding these matters shall be determined without taking into account the votes held by
Smithfield; or

(v)  Authorize, create, designate, determine or issue any new class of
Units or issue new Units, or securities convertible into Units or issue options or warrants to
purchase Units or authorize the merger, consolidation or similar combination with any other
entity, or authorize the sale of all or substantially all the assets of the Company or the dissolution
or liquidation of the Company; :

(b)  Notwithstanding any other provision in this Agreement to the contrary, the
Company shall not take any of the following actions without Supermajority Approval:

@) Require 8 Member to make an additicnal Capital Contribution or
guarantee an obligation of the Company; _

(i)  Except for Smithfield's Management Agreement, and the Medical
Director Agreement, any compensation to any Member or Affiliate or enter into any transaction
with a Member or Affiliate, except to the extent that all Members are paid compensation on a pro
rata basis, based on the proportion of Units then held by each such Member to the total number
of Units then issued and outstanding. Except as expressly provided in the preceding sentence,
the Company shall not pay any compensation or provide any economic benefit of any kind
whatscever, directly or indirectly, to any Member, Manager, or officer of the Company, or to any
Affiliate of any Member, Manager, or officer of the Company, including, but not limited to, the
payment of auy social or professxonal association or club dues or fees, and the provision of goods
or services having economic value; or

(iii)  Except for technical amendments (including without limitation,
updating the ownership chart, replacing outdated references, correcting typographical errors or
making such other changes to eliminate any confusion and redundancy), amend this Agreement
or the Articles of Organization of the Company.

7.5  Binding the Company. Subject to the provisions of Sections 7.3 and 7.4 hereof,
any action taken by a Manager, with Approval of the Board, shall bind the Company and any
other Managers and shall be deemed to be the action of the Company.

7.6  Compensation of Managers and Members. No direct or indirect payment shall be
made by the Company to any Manager, Member, or officer of the Company or to any Affiliate of
any Manager, Member, or officer of the Company, for such Manager’s, Member’s, or officer’s
services as a Manager, Member, or officer. Each Manager and officer shall be entitled to
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reimbursement from the Company for all reasonable expenses incurred by such Manager or
officer in managing and conducting the business and affairs of the Company. Also, it is intended
that Smithfield and the Company will enter into a coniract to manage the Center substantially in
the form of Exhibit B hereof (the “Management Agrcement”)

7.7  Contracts with Affiliated Persons. Subject to Section 7.4(b) hereof, the Company
may enter into one or more agreements, leases, contracts or other arrangements for the furnishing
to or by the Company of goods, services or space with any Member, Manager or Affiliated
Person, and may pay compensation thereunder for such goods, services or space, provided in
each case the amounts payable thereunder are reasonably comparable to those which would be
payable to unaffiliated Persons under similar agreements, and if the determination of such
amounts is made in good faith it shall be conclusive absent manifest error.

7.8  Indemnification. The Company shall indemnify the officers and Managers of the
Company, and the officers, directors and shareholders of any Manager which is a corporation in
accordance with applicable law and the articles of organization, by-laws and other governing
documents of such corporation, for any liability incurred and/or for any act performed by them
within the scope of the authority conferred on them by this Agreement, and/or for any act
omitted to be performed, except for their gross negligence or willful misconduct, which
indersnification shall include all reasonable expenses incurred, including reasonable legal and
other professional fees and expenses. The doing of any act or failure to do any act by an officer
or a Manager, the effect of which may cause or result in loss or damage to the Company, if done
in good faith to promote the best interests of the Company, shall not subject the officer or
Manager to any liability to the Members except for gross negligence or willful misconduct.

7.9  Other Activities. Subject to any other restrictions set forth in this Agreement, the
Members, Managers and any Affiliates of any of them may engage in and possess interests in
other business ventures and investment opportunities of every kind and description,
independently or with others as long as they do not violate Article X hereof.

7.10 Financial Statements. The Board shall authorize and cause to be prepared
financial statements on an annual basis within ninety (90) days after the end of each fiscal year
of the Company. The Board shall determine whether such financial statements will be audited.

ARTICLE VIII
Officers

8.1  Number: Election; Resignation, The Company shall have a President, a
Treasurer, a Secretary, and such other officers as the Board may in its discretion create. All
officers shall be elected annually by the Board, acting by Approval, at any duly convened
meeting of the Board. In selecting officers, the Board shall consider the skill, qualifications,
dedication, and loyalty of officer candidates, and with respect to such officers, the Board shall
select only those individuals who, in the Board’s sole opinion, shall best promote and advance
the interests of the Company. Each officer shall hold office for automatically renewing one (1)
year terms until his or her successor is chosen and qualified, unless terminated earlier and except -
as otherwise provided at the meetings respectively at which he or she is elected or appointed.
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Any officer may resign by delivering his written resignation to the Company at its office, or to
the Board, and such resignation shall be effective upon receipt, unless it is specified to be
effective at some other time or upon the happening of some other event,

8.2  Same Person Holding Two or More Offices. To the extent permitted by the Act,
any two or more of the offices referred to in this Article VIII may be filled by the same person.

8;3 Officers Need Not Be Members or Managers. Except as otherwise provided by
the Act, any person shall be eligible for election to be an officer of the Company without the

necessity of being a Member or Manager.

84  Removal of Officers. Any officer may be removed by the Board, acting by
Approval, with or without cause. :

8.5  Vacancies. In case a vacancy in any office sheall occur due to any cause, the
Board of Managers, acting by Approval, may elect a person to fill such vacancy who shall hold
office until the date on which the office would ordinarily be filled, and until a successor is
chosen and qualified. ‘

8.6  President, The President shall be the chief executive officer of the Company and
shall, subject to the provisions set forth hereinafter, have the authority to oversee such
administrative activities and to take such administrative actions as shall be customary for & chief
executive officer. The President shall perform such additional duties as may be delegated to the
President by the Board or as may be imposed by law. It shall be the duty of the President, and
the President shall have the power to see fo it, that ali orders and resolutions of the Board are
carried into effect. The President shall, from time to time, report to the Board all matters within
his or her knowledge which the interests of the Company may require to be brought to its notice.

8.7  Treasurer. The Treasurer shall, subject to the supervision and control of the
‘Board, have custody of the funds and of all the valuable papers of the Company, The Treasurer
shall keep the accounts of the Company in a clear manner, and shall, at all times, when requested
by the Board, exhibit a true statement of the affairs of the Company. The Treasurer shall, if
required by the Board, give a bond for the faithful discharge of his or her duties, at the expense
of the Company, with satisfactory sureties in such penal sum as the Board may determine, if so
required by the Board, Except as the Board may otherwise order, the Treasurer shall sign and/or
endorse zll promissory notes, bills, checks, drafts, trade acceptances, and bankers’ acceptances,
and may execute all deeds, mortgages, reports, contracts, agreements, and other legal documents
of the Company, but the Board may authorize any other officer or officers, or agent or agents, to
sign any obligations, instruments, ot papers on behalf of the Company, and/or may limit the
authority of the Treasurer in any of said matters. The Treasurer shall perform such other duties
as may be delegated to him or her by the Board or as may be imposed by law.

When the Treasurer shall be absent or for any other reason unable to perform his or her
duties, the Treasurer may appoint any other officer of the Company to act as Temporary
Treasurer, and said Temporary Treasurer shall have all the duties herein delegated to the
Treasurer during the term of his or ber appointment.
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8.8  Secretary. The Secretary shall keep the records of the Company, of its Members,
and of the Board, and shall perform such duties and have such powers additional to the foregoing
as the Board shall designate. .

ARTICLE IX
Fiscal Matters

- 9.1  Books and Records. The Center’s Administrator shall perform day to day
bookkeeping for the Center and shall keep complete and accurate records of the same. The
Company shall engage the services of a certified public accounting firm (“Accounting Firm”) to
audit the Company’s books and records using the same methods of accounting which are used in
preparing the federal income tax returns of the Company to the extent applicable and otherwise
in accordance with United States generally accepted accounting principles consistently applied.
The Accounting Firm shall be selected by Approval of the Managers. The Company’s books and
records shall be maintained and updated monthly, and shall be available, in addition to any
documents and information required to be furnished to the Members under the Act, at an office
of the Company or the Accounting Firm for examination and copying by any Member, or his or’
her duly authorized representative, upon reasonable request therefor and at the expense of such
Member. Alternately, copies of such books, records, documents and information shall be sent by
the Company to any Member, or his or her duly authorized representative, upon reasonable
request therefor and at the expense of such Member. The Company shall keep at its registered
office all items required pursuant to the Act. Within ninety (90) days after the end of each fiscal
year of the Company, each Member shall be furnished with audited financial statements which
shall contain a balance sheet as of the end of the fiscal year and statements of income and cash
flows for such fiscal year. Any Member may, at any time, at his or her own expense, cause an
audit or review of the Company books to be made by a certified public accountant of his or her
own selection. '

9.2  Bank Accounts. Bank accounts and/or other accounts of the Company shall be
maintained in such banking and/or other financial institution(s) as shall be selected by Approval
of the Board, and withdrawals shall be made and other activity conducted on such signature or
signatures as determined by Approval of the Board. Any and all records with respect to such
bank accounts and/or other accounts, including, but not limited to, copies of any checks written
on such account or records or other withdrawal activity, shall be available at an office of the
Company or the Accounting Firm for examination and copying by any Member, or his or her
duly authorized representative, upon reasonable request therefor and at the expense of such
Member. Alternately, copies of such records shall be sent by the Company to any Member, or
his or her duly authorized representative, upon reasonable request therefor and at the expense of
such Member.

9.3  Fiscal Year. The fiscal year of the Company shall end on December 31 of each
year.

ARTICLE X
Transfer of Interests
and Admission of Transferees
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10.1  Restriction on Transfers.

(a) - Except as indicated below, no Member may sell, Transfer, pledge
hypothecate gift or otherwise dispose of or encumber all or any portion of his, her or its
Membership Units without Approval of the Board (if a Class B Member, the Manager appointed
by the Class B Member proposing to Transfer his, her or its Units shall not be entitled to vote);
provided, however, any Transfer of Class A Units must be to a Person who meets the Safe
Harbor Requirements and the Eligible Physician requirements set forth in Sections 2.3 and 2.4
hereof, and provided further, that any decision of whether to approve such Transfer shall not take
into account the velume or value of referrals of a transferee. Any Transfer in violation hereof
shall be treated as an Adverse Terminating Event. The Units of a Member and any interest of
such Member’s spouse in such Units, shall remain subject to this Agreement regardless of the
termination, for any reason, of the marital rejationship of any Member and the Member’s spouse.
During the marriage of the Member and such Member’s spouse, such Member’s obligations to
sell or offer to sell Units pursuant to this Agrecment shall include any interest of such Member’s
.spouse in the Units. Any Units transferred in contravention of this Section shall be void of all
voting, inspection and other rights with respect to the pledgee/transferee and any such transfer
shall be null and void ab initio and shall be subject to purchase by the Company as an Adverse
Terminating Event. Each spouse of a Member shall sign a Consent of Spouse form, substantially
in the form of Exhibit C, agreeing to be bound by the terms hereof including, without limitation,
the term providing that ownership by a spouse is not permitted. Any transferee must sign a
counterpart to this Agreement agreeing to be bound by all terms hereof prior to such Transfer

being deemed effective.

(b)  Notwithstanding the foregoing, a Rush Physician Member may, at any
time, without Approval of the Board, freely Transfer his or her Units to one or more other Rush
Physician Members, or an Eligible Physician affiliated with Rush University Medical Center, ot
into a holding company wholly owned by one or more Rush Physician Members, or into a trust
for the benefit of a Rush Physician Member or his family; provided that if the transfer is to a
trust, the transferring Rush Physician Member is the trustee of the trust and that while any Units
are in the trust, such Rush Physician Member has sole voting and dlsposmve power over such
Units.

(c)  Further, without Approval of the Board, but subject to the restrictions on
transfer applicable to Class B Members in connection with the Option referenced in Section 3.7 ,
and in Section 1.2(d) of the Purchase Agreement, a Class B Member may freely transfer his/its
Units to another Class B Member or family member, or a trust for the benefit of one or more of
his family members, and Smithfield may transfer its Units to another Class B Member or to its
owners of its equity or to family members of its owners or trusts for the benefit of one or more of
them; provided however, the transferee and transferor shall remain and agree to be bound by this
Agreement. A Class B Member’s transfer of Units pursvant to this subsection (c) shall not affect
such Class B Member’s rights to appoint a Manager to the Board of Managers pursuant to
Sections 7.2(a) and 7.2(i) hereof.

(@  In addition, any Member may pledge his, her or its Units to a bank or.
financial institution.
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102  Irreparsble Harm. Each Member specifically acknowledges that a breach of
Section 10.1 would cause the Company and the Members to suffer immediate and irreparable
harm, which could not be remedied by the payment of money. In the event of a breach or
threatened breach by a Member of the provisions of Section 10.1, the Company or other
Members shall be entitled to injunctive relief to prevent or end such breach, without the
requirément to post bond, Nothing herein shall be construed to prevent the Company or other
Members from pursuing any other remedies available to it for such breach or such threatened
breach, mcludlng the recovery of damages, reasonable attorneys” fees and expenses.

10.3  Assignee of a Member’s Membership Units. If, notwithstanding the prohibitions
in Section 10.1, 2 Member Transfers all or any portion of his, her or its Mémbership Units and a
Person acquires such Membership Units (but is not admitted as a substituted Member pursuant to
the terms of this Agreement), such Person shall:

(a)  betreated as an assignee of a Member’s Membership Units, as provided in
the Act, and not as a Member of the Company,

(6)  have no right to participate in the business and affairs of the Company or
to exercise any rights of a Mémber under this Agreement or the Act;

(c)  share in distributions from the Company with respect to the transferred
Membership Units on the same basis as the transferring Member previously had; and

(d)  be required to transfer the Units to the Company in accordance with the
redemption provisions hereof relating to Adverse Terminating Events.

10.4 Obligations of Permitted Transferees. In the case of any approved Transfer or
disposition of Membership Units, the transferee shall execute and deliver an appropriate
instrument agreeing to be bound by this Agreement as a Member and such additional agreements
or instruments as the Board may reasonably require. Any permitted transferee of Membership
Units shall receive and hold such Membership Units subject to this Agreement and all of the
restrictions, obligations and rights created hereunder, and the Members and each transféree shall
be bound by their obligations under this Agreement with respect to each subsequent transferee.

10.5 Non-competition. During the term of a Member’s membership in the Company,
and for a period of one (1) year thereafier, other than through the Company, no Member nor any
of its Affiliates, except as provided below, shall, without the prior written Approval of the Board,
directly or indirectly, own in an entity that operates a licensed freestanding ambulatory surgical
center within a seven (7) mile radius of the address of the Center. For the avoidance of doubt,
the parties agree that the preceding sentence shall not be construed to prevent a Member or any
of its Affiliates from (a) maintaining staff privileges at any facility, or (b) providing professional
surgical services and earning a profesmonal fee thereon (but not acting as an owner) in any other
ambulatory surgical center.

Notwithstanding anything to the contrary contained herein, Rush Physician Members
shall not, in any way, be restricted from directly or indirectly acquiring an ownership interest in,
or maintaining, modifying or entering into any arrangement, whether or not compensated, with,
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Rush University Medical Center, Midwest Orthopedics at Rush or any current ot future surgery
centers located on the Rush University Medical Center Campus.

Each party hereby acknowledges and agrees that any breach or threatened breach of the
provisions of this Section 10.6 hereof binding on a party will result in irreparable harm and
injury to the other party and that monetary damages will not provide an adequate remedy to a
party. Accordingly, each Member hereby agrees that in the event of a-breach or threatened
breach of the provisions of this Section 10.6, the non-breaching party shall be entitled to: (a) a
temporary restraining order, preliminary injunction and permanent injunction to enjoin such
breach or threatened bredch; (b) an accounting for any and all monies, earmings, profits and other
benefits that the breaching party has derived or received, directly or indirectly, as a resuit of such
breach or threatened breach; and (c) recover from the breaching party the reasonable attorneys’
fees and costs incurred by the non-breaching party in enforcing the provisions of this Section
10.5. The breaching party further agrees that in the event of a breach or threatened breach of the
provisions of this Section 10.5, the restrictions set forth in this Section 10.5 shall be extended
during the period of any breach or threatened breach by the breaching party. The rights and
remedies set forth herein are cumulative and shall be in addition to any other rights or remedies
to which a party may be entitled.

Each party hereby acknowledges that the restrictions set forth in this Section 10.5 are
minimal, reasonable in scope and duration and necessary to protect the legitimate interests of the
parties and that any breach or threatened breach of these restrictions will result in irreparable
harm to the non-breaching party. In the event that any of the restrictions are found by a court of
competent jurisdiction to be too broad to permit enforcement to its full extent, then such
restrictions shall be enforced to the maximum extent allowable by law and the parties hereby
consent to and authorize the court to modify the restrictions in & manner to permit their
enforcement. :

10.6 Confidential Information..

(a)  Each Member acknowledges that the Confidential Information is valuable
property of the Company and undertakes that for so long as he, she or it is a Member, and
thereafter until such information otherwise becomes publicly avaxlable other than through breach
of this Section 10.7, he, she or i shall:

(i)  treat the Confidential Information as secret and confidential;

' (if) not disclose (directly or indirectly, in whole or in part) the
Confidential Information to any third Party except with the prior written consent of Company;

(iii) not use (or in any way appropriate) the Confidential Information
for any purpose other than the performance of the business of the Company and otherwise in
accordance with the provisions of this Agreement;

(iv) recognize and acknowledge that the Company’s {rade secrets and
other confidential or proprietary information, as they may exist from time to time, are valuable,
special and unique assets of the Company’s business. Accordingly, during the ferm of the
Company, each Member shall hold in strict confidence and shall not, directly or indirectly,
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disclose or reveal to any person, or use for its own personal benefit or for the benefit of anyone
else, any trade secrets, confidential dealings or other confidential or proprietary information of
any kind, nature or description (whether or not acquired, learned, obtained or developed by a
Member alone or in conjunction with others) belonging to or concerning the Company, or any of
its customers or clients or others with whom they now or hereafier have a business relationship,
except: (i) with the prior written consent of all the other Members; (if) in the course of the proper
performance of the Member’s duties hereunder; or (iii) as required by applicable law or legal
process. Each Member confirms that all such information constitutes the exclusive property of
the Company.

Given the secretive and competitive environment in which the Company does
business and the fiduciary relationship that the Members have with the Company, each Member
agrees to promptly deliver to the Company, at any time when the Company so requests, all
memoranda, notes, records, drawings, manuals and other documents (and all copies thereof and
therefrom) in any way relating to the business or affairs of the Company or any of its customers
and clients, whether made or compiled by such Member or furnished to it by the Company or
any of its employees, customers, clients, consultants or agents, which such Member may then
possess or have under its control. Each Member confirms that all such memoranda, notes,
records, drawings, manuals and other documents (and all copies thereof and therefrom)
constitute the exclusive property of the Company. Notwithstanding the foregoing paragraph or
any other provision of this Agreement, each Member shall be entitled to retain any written
materials received by such Member in its capacity as a Member; and

(v) limit the dissemination of and access to the Confidential
Information to such of the Company’s and .the Member’s officers, directors, managers,
employees, agents, attorneys, consultants, professional advisors or representatives as may
reasonably require such information for the performance of Company business and ensure that
any and all such persons observe al] the obligations of confidentiality contained in this Section,

(b)  “Confidential Information” means any and all policies, procedures, quality
assurance techniques, plans, projections, pro formas, financial, statistical and other information
of the Company, including (but not limited to) information embodied on magnetic tape,
computer. software or any other medium for the storage of information, together with all notes,
analyses, compilations, studies or other documents prepared by the Conipany or others on behalf
of the Company containing or reflecting such information. Confidential Information does not
include information which: ’

® was lawfully made available to or known by third person on a non-
confidential basis prior to disclosure by a Member;

(iiy is or becomes publicly known through no wrongful act of a
Member; or

. (iif)  is received by a Member from a third Party other than in breach of
confidence,
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{¢)  Notwithstanding anything to the contrary in this Agreement, in the event
that any government agency requests any Member to provide information regarding the Center
or the Company, such Member shall have the right to provide such information to such
government agency without the prior approval of the other Members.

10.7 Nousolicitation. During the term of a Member’s membership in the Company,
and for a period of one (1) year thereafter, no Member nor any of its Affiliates shall employ or
offer employment to the Center’s Administrator or to any person who is employed by the
- Company or any of its Affiliates during the term of this Agreement without the prior Approval of
the Board of Managers.

10.8 Additional Covenants.

(8)  If a court of competent jurisdiction should declare this Article X, or any
provision hereof, unenforceable because of any unreasonable restriction of duration, activity
and/or geographical area, then the Parties hereby acknowledge and agree that such court shall
have the express authority to reform this Agreement to provide for reasonable restrictions and/or
grant the Company such other relief at law or in equity, reasonably necessary to protect the
interests of the Company.

(b)  Each Member specifically acknowledges that a breach of this Article X
would cause the Company and other Members to suffer immediate and irreparable harm, which
could not be remedied by the payment of money. In the event of a breach or threatened breach by
a Member of any of the provisions of this Article X, the Company and other Members shall be
entitled to injunctive relief to prevent or end such breach, without the requirement to post bond,
and shall be entitled fo recover reasonable attorneys® fees and expenses. Nothing herein shall be
construed as prohibiting the Company from pursuing any other remedies available to it for such
breach or such threatened breach, including the recovery of damages.

{c)  Each Member warrants and represcnté that he, she or it:

(i Is familiar with the confidentiality and non-competition
agreements contained herein.

(i)  Is acquiring such Units solely for investment and not resale, the
Member is an accredited investor (earned more than Two Hundred Thousand Dollars ($200,000)
per year individually in each of the last two (2) years, and expects to earn more than such amount
this yeat, or along with the Member’s spouse earned more than Three Hundred Thousand Dollars
($300,000) in each of the last two years, and expects to earn more than such amount this year, or
has a net worth, with or without the Member’s spouse, of at least One Million Dollars
{$1,000,000)), has experience and sophistication in financial matters sufficient to evaluate the
merits and risks of the investment, and can afford to lose his or her or its entire investment and
has not learned of this investment through any general solicitation or advertising. The Company
has relied upon the fact that the Units in the Company are to be held by the Members solely for
investment and on each of the representations made hereby.
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(iii)  Has concluded that his, her or its obligations and the Company’s
 rights and remedies described herein, including, without hmxtatlon the right to equn:able relief
contamed herein, are reasonable.

(iv) Is fully aware of the duties, responsibiliﬁes, obligations and
liabilities imposed upon him, her or it by this Article.

(v)  Acknowledges that the covenants contained herein are fair,
reasonable and just, under the circumstances, and are not a penalty. :

(vi)  Acknowledges that no registration statement is now on file with
the Securities and Exchange Commission with respect to any Units in the Company, and the
Company has no obligation or current intention to reglster such Units under the Federal
Securities Act 1933 (33 Act™).

(vii) Acknowledges that the Units have not been registered under the 33
Act because the Company is issuing such Units in the belief that such Units are not securities,
and if considered securities, that they are being issued in reliance upon the exemptions from
registration requirements of the 33 Act providing for issuance of securities not involving a public
offering, together with any corresponding exemptions of the Iilinois Securities Act.

(viii) Ackuowledges that the exemptions from registration under the 33
Act would be unavailable if the Umts in the Company were acquired by a Member with a view
to distribution.

(ix)  Acknowledges that this Agreement does not conflict with or
violate any other agreement to which the Member is party.

(x) Agrees to be substantially involved in the operation of the
Company and does not expect a return on his, her or its investment due to the efforts of others -

10.9 Preemptive Rights.

(a) No Member shall have any preemptive, preferential or other right with
respect 1o the issuance or sale of any Member interests or any warrants, subscriptions, options or
other rights with respect thereto except as otherwise provided in this Section and Article II1.

(b)  For aperiod of two (2) years following the Closing Date (as defined in the
Purchase Agreement), each of Smithfield, as long as Smithfield owns not more than 5.0100% of
all Units outstanding and Diaz, as long as Diaz owns not more than 20.0000% of all Units
outstanding, and Horner, as long as Horner owns not more than 4.9900% of all Units outstanding
(each, for purposes of this Section 10.5, a “Preemptive Right Holder”) shall have a preemptive
right to purchase or otherwise acquire, in accordance with the provisions of this Section, a pro
rata share of any New Units (as hereafter defined) which the Company, from time to time, may
propose to issue,

()  Prior to issuing any New Units, the Company shall first, in writing,
notify each Preemptive Right Holder, stating its intention to issue New Units, and setting forth
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the type and number of New Units to be issued (“Offered Units”), the price at which such
Offered Units are to be offered and each new investor’s anticipated percentage ownership of the
Company. During the thirty (30) day period following its receipt of such notice (the “Exercise -
Period”), each Preemptive Right Holder shall have a right to buy his or its pro rata percentage of
the Offered Units (the “Preemptive Units™). Such purchase shall be upon the same terms and for
the same price as specified in the notice to the Preemptive Right Holders. :

(i)  If and to the extent any Preemptive Right Holder fail to exercise
their preemptive rights set forth in the immediately preceding subparagraph (i), or if and to the
extent that any Preemptive Right Holders who exercise such foregoing preemptive rights do not
complete the purchase, then the Company shall be entitled to issue the Preemptive Units not
purchased upon the terms and to the parties specified in the notice to the Preemptive Right
Holders.

(¢)  For purposes of applying this Section, ‘New Units” shall mean any Units
(irrespective of class) which the Company proposes to issue on or after the Effective Date.

ARTICLE X1
Dissolution and Termination

11.1  Events Causing Dissolution.

The Company shall be dissolved and its aff;airs wound up upon the first to occur of the
following events: ' '

(a).  The sale or other disposition of all or substantially all of the assets of the
Company, unless the disposition is a transfer of assets of the Company in return for consideration
other than cash and, by Approval of the Board, a determination is made not to distribute any such
non-cash items to the Members (provided no such sale shall be effected until after the [HFSRB
has approved the same if such approval is required);

(b)  The election for any other reason to dissolve the Company made by
Supermajority Approval (and no such election shall be made without [HFSRB approval if
required);

(c)  When there are no remaining Members, unless the holders of all of the
financial rights in the Company agree in writing, within nipety (90) days after the cessation of
membership of the last Member, to continue the legal existence and business of the Company
and to appoint one or more new Members;

(d)  Any consolidation or merger of the Company (subjeét to approval from
the THFSRRB if necessary) with or into any entity unless the Company is the resulting or
surviving entity; or

(¢)  Entry of a decree of judicial dissolution.

'11.2  Procedures on Dissolution. Dissolution of the Company shall be effective on the
day on which the event occurs giving rise to the dissolution, but the Company shall not terminate

42

ATTACHMENT-3B
113




unti] the Articles shall be canceled in the manner set forth in the Act, Notwithstanding the
dissolution of the Company, prior to the termination of the Company, as aforesaid, the business
and the affairs of the Company shall be conducted so as to maintain the continuous operation of
the Company pursuant to the terms of this Agreement. Upon dissolution of the Company and
subject to the Supermajority Approval required by Section 7.4 hereof, the Board, acting by
Approval, or, if none, a liguidator elected by Supermajority Approval, shall liquidate the assets
of the Company, apply and distribute the proceeds thereof under Article VI, and cause the
termination of this Agreement.

ARTICLE X1I
General Provisions

12.1  Notices. Any and all notices under this Agreement shall be effective (a) on the
fifth (5th) business day after being sent by registered or certified mail, return receipt requested,
postage prepaid, or (b) on the first business day after being sent by express mail, telecopy, or
commercial expedited delivery service providing a receipt for delivery. All such notices in order
to be effective shall be addressed, if to the Company at its principal office, if to a Member at the
last address of record on the Company books, and copies of such notices shall also be sent to the
last address for the recipient which is known to the sender, if different from the address so
specified. A Member may change its address for purposes of this Agreement by giving the
Board notice of such change in the manner heretofore provided for the giving of notices.

12.2 Word Meanings. The words “herein,” “hereinafter,” “hereinbefore,” “hereof” and
“hereunder” as used in this Agreement refer 1o this Agreement as.a whole and not merelytoa -
subdivision in which such words appear unless the context otherwise requires. The singular shall
include the plural and the masculine gender shall include the feminine and neuter, and vice versa,
unless the context otherwise requires. All section references, except as otherwise provided
herein, are to sections of this Agreement.

12.3  Binding Provisions. Subject to the restrictions on transfers set forth herein, the
covenants and agreements contained herein shall be binding upon, and inure to the benefit of, the .
parties hereto, their heirs, Legal Representatives, successors and assigns.

124  Applicable Law. This Agreement shall be construed and enforced in accordance
with the laws of the State of Illinois including the Act, as interpreted by the courts of the State of
Illinois, notwithstanding any rules regarding choice of law to the contrary.

12.5 Counterparts. This Agreement may be executed in several counterparts and as so
executed shall constitute one agreement binding on all parties bereto, notwithstanding that all of
the parties have not signed the original or the same counterpart.

12.6  Separability of Provisions. Each provision of this Agreement shall be considered
separable. If for any reason any provision or provisions herein are determined to be invalid and
contrary to any existing or future law, such invalidity shall not impair the operation of or affect
those portions of this Agreement which are valid, and if for any reason any provision or
provisions herein would cause the Members to be liable for or bound by the obligations of the
Company, such provision or provisions shall be deemed void and of no effect.
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12,7  Section Titles. Section titles are for descriptive purposes only and shall not
control or alter the meaning of this Agreement as set forth in the text.

12.8  Amendments. This Agreement may be amended or modified only in accordance
with Sections 7.3 and 7.4 hereof.

129 [Entire Agreement. This Agreement embodies the entire agreement and
understanding between the parties hereto with respect to the subject matter hereof and supersedes
all prior agreements and understandings relating to such subject matter,

12.10 Waiver of Partition. Each Member agrees that irreparable damage would be done
to the Company if any Member brought an action in court to dissolve the Company,
Accordingly, each Member agrees that he or she shall not, either directly or indirectly, take any -
action to require partition or appraisement of the Company or of any of the assets or properties of
the Company, and notwithstanding any provisions of this Agreement to the contrary, each
Member (and his or her successors and assigns) accepts the provisions of this Agreement as his
or her sole entitlement on termination, dissolution and/or liquidation of the Company and hereby
irrevocably waives any and all rights to maintain any action for partition or to compel any sale or
other liquidation with respect to his or her interest, in or with respect to, any assets or properties
of the Company. Each Member further agrees that he or she or it will not petition a court for the
dissolution, termination or liquidation of the Company.

12.11 Survival of Certain Provisions. The Members acknowledge and agree that this
Agreement contains certain terms and conditions which are intended to survive the dissolution
and termination of the Company, including, but without limitation, the provisions of Sections
10.6 and 10.7. The Members agree that such provisions of this Agreement which by their terms
require, given their context, that they survive the dissolution and termination of the Company so
as to effectuate the intended purposes and agreements of the Members hereunder shall survive
notwithstanding that such provisions had not been specifically identified as surviving and
notwithstanding the dissolution and termination of the Company or the execution of any
document terminating this Agreement, unless such document specifically provides for
nonsurvival by reference to this Section 12.11 and to the specific provisions hereof which are
intended not to survive.

12.12 No Impairment. The Company shall not amend, modify or repeal any provision
of the Articles of Organization of the Company or this Agreement in any mannet which would
alter or change the rights, preferences, privileges or powers of, or the restrictions provided for the
benefit of, the Members, without the express prior written consent of the holders of a majority of
the Units of the class so impacted in each and every such instance; nor shall the Company,
through any reorganization, transfer of assets, merger, dissolution, issue, sale or distribution of
Units or any other voluntary action, avoid or seek to avoid the observance or performance of any
terms of this Agreement for the benefit of the Members, without the express prior written
consent of the majority of the holders of the majority of the Class so impacted in each and every
such instance, as limited by Section 7.4. The Company shall in good faith take any and all
actions which are necessary or appropriate in order to protect the rights of the Members. '

ATTACHMENT-3B
115




12.13 Specific Performance or Injunctive Relief. The Members and the ‘Company
hereby declare that it is impossible to measure in money the damages which may accrue to one
or more of them by reason of the failure of a Party to perform any of its obligations hereunder.
Therefore, if any Party hereto shall institute any action or proceeding to enforce the provisions of
this Agreement, any person (including the Company) against whom such action or proceeding is
brought hereby waives the claim or defense therein that such Party has or may have an adequate
remedy at law and agrees not to urge in any such action or proceeding that such a remedy exists.
Purthemore, any Party seeking to enforce the provisions of this Agreement shall have the right
to specific performance, injunctive or other equitable relief without the requirement to post bond.

12.14 Dispute Resolution; Binding Arbitration. Except for disputes relating to breaches
of Sections 10.6 through 10.9, all disputes shall be resolved under the following provisions of
this Agreement.

This Agreement shall be construed to be in accordance with any and all federal and state
statutes, including Medicare, Medicaid and all federal and state rules, regulations, principles and
interpretations applicable to the Company and the Members, and the relationships among them.
It is the intent of this Section to set forth a procedure so that if certain legal developments occur,
a dispute arises, or certain circumstances arise in which the Board of Managers should become
internally deadlocked (including due to the withholding of Consent of the Members or
Supermajority Approval), a procedure will be in place that will bring the terms of this Agreement
back into legal compliance and/or resolve a Board deadlock while preserving, to the extent
possible, the economic and governance relationships set forth here.

In the event there is any dispute among the parties or there is any legal development,
including without limitation a change in (or the interpretation of) Medicare, Medicaid or other
federal or state statutes, rules, regulations, principles or interpretations, that renders any of the
material terms of this Agreement unlawful or unenforceable (including any services rendered or
compensation to be paid hereunder), or a definitive judicial or State of Illinois interpretation of
Hllinois law that substantially affects the business, governance, or economics of the Company in
an adverse manner {collectively a “Negative Legal Development™), or any circumstance in which
the Board itself is deadlocked in its decision making hereunder and cannot take action (a-
“Deadlock Event”), any Member affected by such Negative Legal Development or such
Deadlock Event shall have the immediate right upon notice to the other Members (the “Notice”)
to initiate the renegotiation of the affected term or terms of this Agreement, 30 as to remedy the
impacts of the Negative Legal Development or to seek resolution of the Deadlock Event, each in
a manner that substantially maintains the then existing economic and governance relationships of
the Members, if it is legal to accomplish the change while maintaining- substantially such
economic and governance relationship.

If the Parties are not able to renegotiate the affected terms of the Agreement or resolve
the Deadlock Event or dispute on a mutually satisfactory basis within forty five (45) days after
the Notice, the Parties must submit the issues (the “Dispute™) to mediation and arbitration
pursuant to the procedure set forth below. The arbitrator selected in accordance with the
provisions set forth below (the “Arbitrator™) will be asked to determine the following: (a)
whether there is a bona fide Negative Legal Development or Deadlock Event; (b) if so, are there
modifications to the affected term or terms of the Agreement (the “Modifications™) or a
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resolution of the Deadlock Event (“Resolution”) that are legal and will resolve the Dispute in a
manner that substantially maintains the then existing economic and governance relationships of
the Members; and (c) if there are curative Modifications or a Resolution, to determine and set
forth in writing the specific Resolution or Modifications to each affected term of this Agreement.

A. Right to Mediate; Binding Arbitration. Any dispute between the Parties
relating to this Agreement must first be submitted to non-binding mediation in accordance with
procedures agreed upon by the Parties, If the dispute is not resolved through mediation within
forty-five (45) days of the initial request for mediation or within a time frame mutually agreed
upon by the Parties, the dispute must then be submitted for binding arbitration in accordance
with procedures set forth by the American Health Lawyers Association.

B. Pre-Arbitration Procedure.

2. Any dispute shall be submitted fo arbitration by notifying the other
Party or Parties, as the case may be, hereto in writing of the submission of such dispute to
arbitration (the “Arbitration Notice”). The Party delivering the Arbitration Notice shall specify
therein, to the fullest extent then possible, its version of the facts surrounding the dispute and the
amount of any damages and/or the nature of any injunctive or other relief such Party claims.

3. The Party (or Parties, as the case may be) receiving such
. Arbitration Notice shall respond within sixty (60) days after receipt thereof in writing (the
“Arbitration Response”), stating its version of the facts to the fullest extent then possible and, if
applicable, its position as to damages or other relief sought by the Party initiating arbitration.

4, The Parties shall then endeavor, in good faith, to resolve the
dispute outlined in the Arbitration Notice and Arbitration Response. In the event the Parties are
unable to resolve such dispute within sixty (60) days after receipt of the Arbitration Response,
the Parties shall initiate the arbitration procedure outlined below.

C. Arbitration Procedure.

5. If the Parties hereto are unable to resolve the dispute within sixty
(60} days after receipt of the Arbitration Response as set forth above, then the Parties must
submit the dispute to binding arbitration in accordance with the American Health Lawyers
arbitration program. If the Parties are unable to agree on an arbitrator within sixty (60) days after
receipt of the Arbitration Response, each of the Parties shall, within sixty (60) days after receipt
of the Arbitration Response, choose an arbitrator selector (“Selector”). The two Selectors shall
then have forty (40) days to select an arbitrator who shall serve as the final arbitrator for the
dispute. (The arbitrator chosen by the Parties hereto or by the Selectors, as the case may be, shall
hereinafter be as the “Arbitrator™). The Arbitrator shall not be an Affiliate of any of the Parties
hereto.

6. The arbitration shall be held in Chicago, Illinois. The Parties shall
submit to the Arbitrator the Arbitration Notice and the Arbitration Response and any other facts
regarding the dispute of which any Party desires.
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7. The Arbitrator shall apply the arbitration rules set forth below in
making his or her decision. The decision of the Arbitrator shall be rendered within sixty (60)
days of the close of the hearing record, shall be in writing and shaill contain findings of fact and
conclusions of law,

D. Arbitration Rules.

8. The Arbitrator shall allow reasonable discovery, which he
determines is necessary for determination of the issues presented.

9. The Arbitrator shall agree to resolve all factual disputes prior to
resolving legal disputes.

. 10.  The Arbitrator shall be guided by, and shall substantially comply
_ with, the then-applicable Federal Rules of Evidence.

11, The Arbitrator is empowered to include in any award made
hereunder such relief as the Arbitrator deems appropriate (other than punitive damages and
attorneys® fees, including, without limitation, injunctive relief in addition to or in leu of
monetary damages.

12.  Should any Party refuse or neglect to appear or participate in the
arbitration proceedings, including the procedures relating to the selection of an Arbitrator, the
participating Party may select the Arbitrator and the Arbitrator is empowered to decide the
controversy in accordance with whatever evidence is presented.

13.  The Arbitrator’s award shall be in a form sufficient to clearly

inform the Parties of the Arbitrator’s decision.

E. Arbitrator’s Award. The award of the Arbitrator shall be binding on the
Parties and may be entered as a final judgment in a court of competent jurisdiction.

F. Other Disputes. All disputes relating to breaches of Sections 10.6 through
10.9 shall be resolved by a court of law with the site of venue in Chicago, Illinois.

12.15 Waiver of Trial by Jury. EACH PARTY HERETO HEREBY
IRREVOCABLY AND - UNCONDITIONALLY WAIVES TRIAL BY JURY IN
CONNECTION WITH ANY ACTION OR PROCEEDING INSTITUTED UNDER OR
RELATING TO THIS AGREEMENT, OR ANY OTHER DOCUMENT EXECUTED
PURSUANT HERETO, OR IN CONNECTION WITH ANY COUNTERCLAIM
RESULTING FROM ANY SUCH ACTION OR PROCEEDING.

12.16 Waiver of Conflicts. McGuireWoods LLP represents the Rush Physician
Members as a group in negetiating the terms of this Agreement. It is expected that each Member
will engage counsel to negotiate the terms of this Agreement on his or her behalf. Wolin &
Rosen, Ltd. represents the Company and Diaz and in that regard its representation of the
Company has been relied on by Smithfield though it is expected that Smithfield and its owners
will engage separate counsel to review and negotiate the terms of this Agreement. Diaz, himself
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has both personal interests and interest on behalf of the Company. The same is true of
Smithfield. Gilson Labus & Silverman has served as accountants for both the Company and
Diaz. All of the foregoing conflicts are hereby waived by all parties,

[Remainder of page intentionally blank]
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IN WITNESS WHEREOF, the Board of Managets and the Members hereto have
executed this Agreement as of the day and year first above written.

CLASS A MEMBERS:
BRIAN J. COLE, M.D. S.C.
By:

Name: Brian Cole, M.D.
Its:

ANTHONY A. ROMEO,M.D,, S.C.

‘By:
Name: Anthony Romeo, M.D.
Its: .

SC SRK Ventures LLC

By:
Name: Kemn Singh, M.D.
Its: _

NSV INVESTMENTS, LLC

By:
Name: Nikhil Verma, M.D,
Its:

GREGORY P, NICHOLSON, MD, P.C.

By:
Name: Gregory Nicholson, M.D
Its:

Mark S. Cohen 2009 Declaration of Trust
U/A DTD March 14, 2005

By:
Name: Mark Cohen, M.D
Tts:
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John Femandez, M.D.

FRADEN, INC.

. By'

Name: Frank Phillips, M.D,
Its:

EJG, LLC

By:

Name; Edward Goldberg, M.D
Its:

52 Ventures LLC

By:

Name: Shane Nho, M.D
Its:

Robert Wysocki, M.D.

NEURO ONE, LLC

By: -

Its:

Name:
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CLASS B MEMBERS:

Roberto Diaz, M.D.
SMITHFIELD SURGICAL PARTNERS, LLC

By:
Its:
Name:

Greg Horner, M.D.

THE COMPANY:

GOLD COAST SURGICENTER, LLC

By:
Its:
Name:
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BOARD OF MANAGERS:

CLASS A MANAGERS:

~ Name:

Name:

Name:

Name:

CLASS B MANAGERS:

Name: Roberto Diaz, M.D.

Name:
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10.

11.

SCHEDULE 4.3(b)(ii}

Brian Cole, M.D.
Anthony Romeo, M.D.
Kem Singh, M.D.

Nikhi] Verma, M.D.
G*regory Nicholson, M.D.

Mark Cohen, M.D.

" John Fernandez, M.D.

Frank Phillips, M.D.

Edward Goldberg, M.D.

~ Shane Nho, M.D.

Robert Wysocki, M.D.
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NAMES OF
MEMBERS

Class A Members

Brian 1. Cole, M.D. 5.C. (Brian Cole, M.D.)

Anthony A. Romeo, M.D., 8.C. (Anthony

Romeo, M.D.)

SC SRK Veptures LLC (Kem Singh, M.D.)
NSV Investments, LLC (Nikhil Verma, M.D.)

Gregory P. Nicholson, MD, P.C. (Gregory

Nicholson, M.D.}

Mark S. Cohen 2009 Declarstion of Trust U/A
DTD March 14, 2009 (Mark Cohen, M.D.)

John Fernandez, M.D,
Fraden, Inc. {Frank Phillips, M.D.)
EJG LLC (Edward Goldberg, M.D.)

52 Ventures LLC (Shane Nho, M.D.)

Robert Wysocki, M.D,

Neuro Ong, LLC

- CLASS ATOTAL:

Class B Member:
Roberto Diaz, M.D.

Smithfield Surgical Pariners, LLC

Greg Horner, M.D.
Class B Total:

otals

EXHIBIT A
MEMBERSHIP UNITS

TOTAL UNITS

6.6667 Units
6.6667 Units

6.6667 Units
6.6667 Units

6.6667 Units
6.6667 Units

6.6667 Units
6.6667 Units
6.6667 Units
33333 Units
1.6667 Units
5.0000 Units

70 Units

20.0600 Units
5.0100 Units
4.9800 Units

30.0000 Units

100 Units

125

OWNERSHIP
PERCENTAGE

6.6667%
6.6667%

6.6667%
6.6667%
6.6667%

6.6667%

6.6667%
6.6667%
6.6667%
3.3333%
1.6667%
5.0000%

70.0000%

20.0000%
5,0100%,

4.9900%
30.0000%

100.0000%
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EXHIBIT B
MANAGEMENT SERVICES AGREEMENT
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EXHIBIT C
CONSENT OF SPOUSE -

1 acknowledge that I have read the foregoing Agreement and that I understand its
contenis. I am aware that such Agreement contains provisions whereby my spouse agrees to sell
all his/her interest, of any form, in Gold Coast Surgicenter, LLC (the “Company), including; if
any, our community interest in it, upon the occurrence of certain events, and that such
Agreement also impose restrictions on the transfer of such ownership interest. I hereby consent
to any sale of my spouse’s interest in the Company pursuant to the Agreement, approve of the -
provisions of the Agreement, and agree that our community property interest, if any, is subject to
the provisions of the Agreement and that I will take no action at any time to hinder operation of
the Agreement in relation to that interest. Further, in the event of dissolution of my marriage or
other event which necessitates the division of marital community property, I will assert no right,
claim or other entitlement to the interest of my spouse in the Company so that full ownership of
the interest therein shall thereafter remain with my spouse as his/her separate property
notwithstanding that it may be subject to valuation for the purpose of achieving a fair and
equitable division of our community property.

I AM AWARE THAT THE LEGAL, FINANCIAL AND OTHER MATTERS
CONTAINED IN THE AGREEMENTS ARE COMPLEX AND I AM FREE TO SEEK
ADVICE WITH RESPECT THERETO FROM INDEPENDENT COUNSEL. 1 HAVE EITHER
SOUGHT SUCH ADVICE OR DETERMINED AFTER CAREFULLY REVIEWING THE -
AGREEMENTS THAT I WILL WAIVE SUCH RIGHT.

The foregoing statement is accepted by the Company as of the following date:

Date:
Name of Member:
Name of Spouse;
Signature of Spouse:
Name of Witness:
Signature of Witness:
C-1
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EXHIBIT D
COUNTERPART SIGNATURE PAGE

IN WITNESS WHEREOF, undersigned (“Individual Physician
Owner”), desires to hold his or her Units in Gold Coast Surgicenter, LLC (the "Company"),
through (“Entity Investor”). The Company will allow such Units to
be held through the Entity Investor as long as the Individual Physician Ownper agrees to the terms
of the Company’s Second Amended and Restated Operating Agreement dated
2012, as amended from time to time (the “Operating Agreement™). The Individual Physician
Owner hereby joins in and executes the Operating Agreement, and agrees to all of the terms and
conditions of the Operating Agreement as if the undersigned was an original signatory to the
Operating Agreement. This Counterpart Signature Page shall be attached to the Operating
Agreement. Capitalized terms used herein have the same meanings given to them in the
. Operating Agreement.

Further, the Individual Physician Owner must satisfy the following conditions and agree
to be bound by the following terms and conditions;

1. The Individual Physician Owner has received, analyzed and reviewed the Operating
’ Agreement and has had the opportunity to discuss the Operating Agreement with
counsel. The Individual Physician Owner understands the eligibility requirements
and other provisions of the Operatmg Agreement and shall comply with each such
~ requirement.

2. . The Individual Physician Owner agrees to be bound by each of the covenants
contained in the Operating Agreement, including, without limitation, all
confidentiality and non-competition covenants, and agrees to abide by the
requirements of an eligible Class A Member in Section 2.3 and Section 2.4(b) of the
Operating Agreement, as if such Inchv:dua.l Physician Owner were a du'ect owner of
the Company.

3. Any breach of the Operating Agreement by the Entity Investor or the Individual
Physician Owner, or the occurrence of a Terminating Event related to the Individual
Physician Owner or the Entity Investor, shall be treated as a Terminating Event under

‘the Operating Agreement, and the Company may pursue any and all rights under the
Operating Agreement in connection with such Terminating Event.

4, If a Terminating Event occurs with respect to the Individual Physician Owner or
Entity Investor, the Entity Investor’s Units may be redeemed in full or in part in
accordance with Section 4.3 of the Operating Agreement.

5. The Individual Physician Owner shall be required to guarantee, on a pro rata and

several basis, any propetly approved loan pursuant to Section 3.2(b) of the Operatmg
Agreement. ‘

D-1
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6. The Individual Physician Owner shall abide by the restrictions on transfer of Units.

* The Individual Physician Owner shali sign below to indicate his/her agreement to abide by each
and every term of the Operating Agreement as though he/she was a direct investor in the
Company, including, without limitation, the restrictive covenants and the redemption prov1swns,
and to make each and every representauon and warranty contained therein and herein.

INDIVIDUAL PHYSICIAN OWNER:

35717943
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XHIBIT 3.3¢(b)(vi
MANAGEMENT SERVICES AGREEMENT
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‘GOLD COAST SURGICENTER, LLC
MANAGEMENT SERVICES AGREEMENT

THIS MANAGEMENT SERVICES AGREEMENT (“Agreement”) is made as of the
- day of , (the “Effective Date™) by and between the Gold Coast

Surgicenter, LLC, an Illinois limited liability company having a principal place of business at
845 North Michigan Avenue, Suite 985W, Chicago, Illincis 60611 (“Surgical Center”), and
Smithfield Surgical Partners, LLC, a California limited liability company having a pnnmpal
business address of (“Management Company”).

WHEREAS, Surgical Center operates a freestanding outpatient ambulatory surgical
center devoted to the practice of performing certain ambulatory surgical procedures (“Center”);

v WHEREAS, Management Company is engaged in the business of providing ongoing
management services to ambulatory surgical centers;

WHEREAS, Surgical Center desires to retain Management Company to prowde such
management Services under the terms and conditions herein; -

WHEREAS, Management Company desires to be so retained by Surgxcal Center under
the terms and conditions stated herein; and

WHEREAS, it is the intention of both parties that Surgical Center control shall remain in
the uitimate control of its Board of Managers which will be fully responsible for all medical
services to be provided at the Surgical Center.

NOW THEREFORE, in consideration of the foregoing recitals and the mutual promises

and conditions set forth herein and other valuable consideration, the receipt and sufficiency of

which are hereby acknowledged, Surgical Center and Management Company hereby agree as
follows:

1. Appointment of Management Company: Term. Surgical Center hereby appoints
and retains Management Company as Surgical Center’'s management and administration

company, and Management Company hereby accepts such appointment, to provide to Surgical
Center all management and administrative services required to manage Surgical Center’s
business operations, including but not limited to assistance and advice concerning the hiring of
staff (and firing of staff where necessery) on behalf of the Surgery Center, financial
administration, operational administration, information systems management, facility
administration, and other general administrative services related to the day~to-day business
operations of Surgical Center.

4 The term of this Agreement shall be for a period effecnve as of the Effective Date and
ending two (2) years after the Effective Date,

2. Duties and Responsibilities of Management Company. During the term of this
Agreement, Management Company, through its duly appointed representative or representatives,

shall provide Surgical Center with all management and administrative services necessary or
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- appropriate for the efficient operation of Surgical Center, except as provided herein and except
that any and all activities constituting the practice of medicine shall remain under the exclusive
supervision and control of a medical doctor. In addition, notwithstanding anything in this
Agreement to the contrary, Management Company expressly acknowledges and agrees that the
Surgical Center at all times during the term of this Agreement shall exercise the ultimate control
and direction of the operations of the Center. Management Company shall undertake all of its
obligations and duties hereunder for the account of the Surgical Center and the Center, and not
. for the account of Management Company. The specific duties and responsibilities of
Management Company shall include the following services in connection with the operations of
Surgical Center: ‘

(a)  General Business Affairs. Management Company shall oversee the
overall day-to-day business affairs of Surgical Center subject to the overall governance of
the Surgical Center by the Surgical Center or its board of managers (the “Board of
Managers™). :

()  Management, Consulting, and Administrative Services. Management
Company shall provide Surgical Center with specific overview and direction services
related to the administration of the day-to-day business operations of Surgical Center.
Management Company’s responsibilities shall include the performance of the following
functions: '

@) Management Company shall supervise all acts, procedures,
authorizations and any and all other matters necessary, appropriate or related to
obtaining and maintaining all necessary licenses, permits, provider numbers and
approvals from all regulatory authorities having jurisdiction over the Surgical
Center and/or its operations and accreditation by the Accreditation Association for
Ambulatory Health Care or other accrediting agencies designated by the Surgical
Center.

(i)  As specifically directed by the Board of Managers, Management
Company shall maintain one or more bank accounts in the name of and for the
benefit of the Surgical Center in which it shall deposit the receipts from the
business of the Surgical Center. The handling of receipts and disbursements with
respect to such bank accounts shall be in accordance with customary business
practices,

(iii) Management Company shall supervise management, operational,
financial and informational systems in order to comduct the physical and
administrative operations of the Surgical Center, including those required for
billing and collection of charges, accounting and purchasing.

(ivy Management Company shall assist to implement billing and
collection, accounts receivable and accounts payable processing procedures.

. ) Mé.nagement Company shall supervise the negotiation and
consummation of agreements and contracts for and on behalf of the Surgical
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Center in the usual course of business, including without limitation radiology,
laboratory, and anesthesia contracts, and contracts with insurance carriers;
provided, however, that all such agreements and contracts shall be subject to
approval by the Board of Managers.

(vi) Management Company shall promptly notify the Surgical Center
of all actual or threatened legal claims or actions affecting the Surgical Center.

(vil) Management Company shall recruit and interview, along with the
Board of Managers, an Administrator for the Surgical Center. Such Administrator
and all other Surgical Center employees shall be hired by the Board of Managers
and employed by the Surgical Center. All Surgical Center employees shall
petticipate in and be compensated through the employee benefit programs
established from time to time by Surgical Center.

(vili) Management Company shall establish an ongoing evaluation of all
quality improvement aspects of the Surgical Center's operation, and will
administer quality improvement programs designed to meet the standards
imposed by Iicensing and certifying agencies and to bring about a high standard
of surgical care in accordance with the policies of, and resources available to, the
Surgical Center.

(ix)  As specifically directed and authorized by the Board of Managers
Management Company may act as the agent of the Surgical Center in the
procuring of licenses, permits and other approvals, and the payment and-
collection of accounts.

(x) Management Company shall assist in developing a capital and
operating budget for the Surgical Center, which shall be subject to approval by the
Board of Managers, and shall assist in establishing and maintaining appropriate
accounting procedures, and confrols, and systems for the timely generation and
preparation of all financial records and reports needed for the efficient
administration, supervision, review and planning of operations and affairs of
Surgical Center, including, but not limited to, maintaining all accounting and
payroll systems, procedures and practices appropriate to the business operation of
Surgical Center.

(xi) Management Company shall maximize efforts to operate within
each capital and operating budget that is approved by the Surgical Center and
shall promptly report deviations and anticipated deviations and the causes thereof
to the Board of Managers.

(xii) Management Company shall maximize efforts to operate within all
parameters, policies and procedures adopted by the Surgical Center and
communicated to Management Company by the Surgical Center and shall
promptly report deviations and anticipated dev1atmns and the causes thereof to the
Board of Managers.
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(xiil) Management Company shall supervise the maintenance of the
books of account covering the operations of the Surgical Center, Such books of
account shall be maintained on an [accrual basis in accordance with generally
accepted accounting principles consistently applied].

(xiv) Management Company shall prepare and furnish to the Surgical
Center promptly after the close of each fiscal quarter an unaudited financial
statement reflecting the operations of the Surgical Center for such quarter,
Management Company shall cause to be prepared and furnished promptly after
the close of each fiscal year an unaudited balance sheet of the Surgical Center
dated as of the end of the fiscal year and a related statement of income or loss for
the Surgical Center for such fiscal year, all of which may (if the Surgical Center
so elects) be certified in the customary manner by an independent certified public
accountant approved by the Surgical Center. The expense of any independent
accountants or internal accounting staff shall be borne by the Surgical Center.

(¢)  Required Personnel. The Center Administrator and all clinical staff and other
Center personnel shall be Surgical Center employees and paid for by Surgical
Center. Management Company shall provide overview administrative services
for such number of hours and at such times during each month as Management
Company and Surgical Center shall reasonably deem necessary and appropriate.

3. Performance Standards.- Management Company shall use its best efforts to
perform its duties and responsibilitics hereunder, in a diligent, professionally responsible and
efficient manner and in accordance with all applicable statutory and regulatory requirements and
basic industry standards. Management Company agrees to cooperate with Surgical Center in
developing timely responses in support of the business needs of Surgical Center.

4, Manégement Fee.

_ (&) Fee. Ascompensation for all services rendered by Management Company
under this Agreement, Surgical Center shall pay Management Company a monthly fee
(the “Monthly Fee”) equal to four percent (4%) of Surgical Center’s monthly cash
collections net of returns, contractual adjustments and allowances all as reasonably
determined by Management Compeny and approved by the Board of Managers. The
calculation of the Monthly Fee shall be subject to audit and review by Surgical Center.
The Monthly Fee will be payable monthly as set forth above and is payablc by Sutgxcal
Center within fifteen (15) days of the end of the previous month.

(b) Arms-Length Arrangement. The Monthly Fee 1o be paid by Surgical
Center to Management Company hereunder has been determined by the parties through

good-faith and arm’s-length bargaining and is intended to be consistent with the fair
market value of the services to be provided hereunder by Management Company. No
amount paid hereunder is intended to be, nor shall it be construed to be, an inducement or
payment for referral of, or recommending referral of, patients by Management Company
(or its affiliates) to Surgical Center. In addition, the Monthly Fee provided for herein
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does not include any discount, rebate, kickback, or other reduction in charge in exchange
for referrals to the Center or otherwise.

5. Regulatory Matiers. Notwithstanding any provisions to the contrary in this
Agreement, there has been no delegation of the responsibilities reserved to Surgical Center by
applicable law, and Surgical Center shall retain the ultimate authority and responsxbxhty for the
operation of the Center, including, without limitation, the following:

(a)  No Restriction on Professional/Medical Judgments. Surgical Center shall
retain the ultimate authority regarding all services provided at the ambulatory surgery

center, including the supervision of all physicians, nurses, technicians and other
professional and non-professional staff. Surgical Center’s physicians shall at al} times be
free, in their sole discretion, to exercise their professional/medical judgment on behalf of
their patients. No provision of this Agreement is intended, nor shall it be construed, to
permit Management Company to affect or influence the professional/medical judgment of
any of Surgical Center’s physicians. To the extent that any act or service required of or
permitted to be taken by Management Company by any provision of this Agreement may
be construed or deemed to constitute the practice of medicine, the ownership or control of
a medical practice, or the operation of a medical or health care facility, said provision of
this Agreement shall be void ab initio and the performance of said act or service by
Management Company shall be deemed waived by Surgical Center.

(b)  Limitation on Delegation. Nothing in this ‘Agreement is intended to
delegate to Management Company any of the powers, duties or responsibilities vested -
exclusively in Surgical Center by law. Surgical Center expressly retains authority: (i) to
hire and request removal of the President (the president is 2 non paid officer) and to
approve of other key officers and management employees, including the Administrator;
(ii) over maintenance and control of the books and records of Surgical Center; (iii) over
the disposition of assets and the incurring of non-ordinary course liabilities on behalf of
Surgical Center; and (iv) over the adoption and enforcement of policies regarding the
operation of Surgical Center.

(¢) Compliance with Law. Management Company shall be responsible for
complying with, and ensuring the Center’s compliance with, all applicable federal and
state laws, rules and regulations with respect to those actions Management Company is
responsible for undertakmg pursuant to this Agreement. In providing administrative and
consulting services to Surgmal Center and performing its obligations hereunder,
Management Company shall act in accordance with all applicable federal, state and local
statutes.

(d) No Obligation to Refer. The parties hereby acknowledge and agree that
no benefits to the parties hereunder require or are in any way contingent upon the
admission, recommendation, referral or any other arrangement for the provision of any.
item or service offered by the Surgical Center or any of its affiliates, to any patients of the
Center, or the Surgical Center's employees or agents, The Management Company shall
neither have nor exercise any control or direction over the nurnber, type, or recipient of
patient referrals made by physicians, and nothing in this Agreement shall be construed as
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directing or influencing such referrals. None of the Management Company’s activities
contemplated under this Agreement or otherwise shall constitute obligations of the
Management Company to generate patient flow or business to the Center. Further, there
is absolutely no intent for the Management Company in any manner to be compensated to
generate patients for the Center. Rather, the Surgical Center has engaged the
Management Company to manage the business aspects of the Center in order to enable
the Surgical Center to focus on delivering the highest quality of patient care.

6. Insurance.

(a)  Surgical Center. Surgical Center hereby agrees during the term of this
Agreement and any renewal thereof to maintain, at its own expense, with an A rated
carrier or better of recognized responsibility: (i) professional liability insurance covering
Surgical Center’s employed physicians, if any, with limits of no less than one million
dollars ($1,000,000) per occurrence and three million dollars ($3,000,000) in the
aggregate or such greater amounts as may be required to comply with any regulatory or
contractual requirements to which Surgical Center or its affiliated physicians may be
subject; (ii) workers’ compensation coverage for all personnel who are working at the
Center and who are employed by either the Management Company or the Surgical Center
and (iit) comprehensive liability and property damage insurance covering Surgical Center
with limits. All such policies shall require that Management Company shall receive at
least ten (10) days written notice prior fo any cancellation, termination, reduction or
modification of the policy. A duplicate of such policies shall be maintained by Surgical
Center on file with Management Company, together with certificates of insurance thereof
and evidence by stamping or otherwise of the payment of premiums thereon.

(b)  Management Company. Management Company hereby agrees during the
Term of this Agreement and any renewal thereof to maintain, at its own expense, with an
A rated carrier or better of recognized responsibility: (i) general comprehensive liability
insurance with limits of no less than one million dolars ($1,000,000) per occurrence and
three million dollars (§3,000,000) in the aggregate; (ii) property and casualty insurance,
(iii) directors and officers insurance, and (d) errors and omissions insurance, and such
other policies of insurance, as are usual and customary for business of the type conducted
by Management Company, with limits and in a form reasonably acceptable to Surgical
Center. Management Company shall, to the extent possible, name Surgical Center as an
additional insured under all policies maintained by Management Company hereunder. If
such insurance is on a claims-made basis, it shall include a *“tail” guarantee covering acts
or oceurrences during the term of this Agreement as to which claims may be asserted for
a period of not less than three (3) years after the expiration or earlier termination of this
Agreement. All such policies shall require that Surgical Center shall receive at least ten
(10) days written notice prior to any cancellation, termination, reduction or modification
of the policy. A duplicate of such policies shall be maintained by Management .
Company, together with certificates of insurance thereof and evidence by stamping or
otherwise of the payment of premiums thereon.
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7. Indemnification.

(a) By Management Company. Management Company shall defend, indemnify and
save Surgical Center and Surgical Center’s members harmless from any and all

liabilities, claims, actions, losses, damages, expenses and costs (including
reasonable attorneys’ fees) arising out of or in connection with Management
Company’s provision of services to Surgical Center hereunder, or Management
Company’s breach of a material provision of this Agreement (other than with
respect to any liability, claim, action, damage, expense or cost which was incurred
by reason of Surgmal Center’s or any of its agents or employees negligent act or
negligent omission or willful misconduct).

(b) By Surgical Center. Surgical Center shall defend, indemnify and save
Management Company harmless from any and all liabilities, claims, actions,
losses, damages, expenses and costs (including reasonable attorneys’ fees) arising
out of or in connection with the operation of Surgical Center, or Surgical Center’s
breach of a material provision of this Agreement (other than with respect to any
liability, claim, action, damage, expense or cost which was incurred by reason of
Management Company s or any of its agents or employees negligent act or
negligent omission or willful misconduct).

8. Medical and Other Récords.

(8  OQOwnership of Medical Records. All medical and other records or
-documents prepared by Surgical Center in connection with the care and services it
renders to its patients shall be and remain the property of Surgical Center and shall be
treated as confidential pursuant to applicable federal and state law, provided, however,
that to the extent permissible, Management Company shall be permitted reasonable
access to such records to enable Management Company to perform its duties hereunder
and for any and all other reasonable purposes., All records shall remain on file for not
less than six (6) years.

(b) HIPAA. Surgical Center shall prepare and maintain such medical records
in such form and detail as is consistent with accepted medical standards and the
requirements of the State of Illinois and shall, to the extent permitted by law, including
but not limited to the requirements of the Health Insurance Portability and Accountability
Act of 1996 (“HIPAA™) and professional ethics regarding confidentiality and disclosure
of medical information, make such information available to Management Company to the
extent permissible to enable Management Company to revise and update the Surgical
Center’s HIPAA compliance plan and to perform its duties hereunder and for any and all
other reasonable purposes. For the purposes of this Section 8, Management Company
shall be referred to as Surgical Center’s Business Associate (“Business Associate™). Asa
Business Associate, Management Company agrees to enter into & Business Associate
Agreement with Surgical Center in the form attached hereto as Exhibit A.
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9, Nondisclosure.

(a)  For the purpose of this Agreement, the term “Surgical Center Confidential
Information” shall include the following: (i) financial information of the Surgical Center
or the Center, (ii) medical records of patients receiving services at the Center, (iii) data
relating to patient care and outcomes (whether individually identifiable with respect to
any one patient or aggregated with information relating to multiple patients), (iv) risk
management records and (v) such other information that specifically pertains to the
Surgical Center and is proprietary to the Surgical Center.

(b)  Notwithstanding anything herein to the contrary, unless otherwise
specified under applicable law, the Surgical Center shall be deemed the records owner for
purposes of Illinois law of all patient records at the Center. The Management Company
acknowledges and agrees that the Surgical Center Confidential Information is owned by
the Surgical Center and has been disclosed to it in confidence and with the understanding
that it constitutes valuable business information, The Management Company agrees that
it shall not, without the express prior written consent of the Surgical Center, use the
Surgical Center Confidential Information for any purpose other than the performance of
this Agreement or the operation of the Center nor allow anyone access to such except on
a need to know basis. The Management Company further agrees to keep strictly
confidential and hold in trust all Surgical Center Confidential Information and not
disclose or reveal such information to any third party (other than the affiliates of the
Management Company) without the express prior written consent of the Surgical Center.
In connection with the foregoing, the Management Company shall use commercially
reasonable efforts to ensure that its affiliates also maintain the confidentiality of the
Surgical Center Confidential Information in accordance with the terms hereof.

If the Management Company or any of its representatives are requested by a
person or entity to disclose the Surgical Center Confidential Information in any legal,
quasi-legal or administrative proceeding, the Management Company shall promptly
notify the Surgical Center of such request so that the Surgical Center may. take, at its
expense, such steps necessary to protect the Surgical Center Confidential Information. If
the  Management Company is thereafter required to disclose the Surgical Center
Confidential Information to the person or entity compeiling such disclosure only the part
of such information as is required by law to be disclosed shall be disclosed. Upon
termination of this Agreement, the Management Company shall forthwith retumn to the
Surgical Center all material constituting or containing the Surgical Center Confidential
Information, in a format that is usable or capable of conversion to a usable format, and
the Management Company shall -not thereafier use, appropriate, or reproduce such
information or disclose such information to any third party, provided, however,
Management Company agrees to cooperate with Surgical Center and the Center, after
termination, in the transition to different management of the Center, Al costs of
converting the Surgical Center Confidential Information to a format useable by the
recipient shall be bormn by the recipient.

(¢)  Each party hereby acknowledges and agrees that any breach or threatened
breach of the provisions of Section 9 hereof binding on a party will result in irreparable
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harm and injury to the other party and that monetary damages will not provide an
adequate remedy to a party. Accordingly, each hereby agrees that in the event of a
breach or threatened breach of the provisions of Section 9 hereof, the non-breaching party
shall be entitled to: (&) a temporary restraining order, preliminary injunction and
permanent injunction (without the need of the posting of a bond or other surety) to enjoin
such breach or threatened breach; and (b) recover from breaching party the reasonable
attorneys’ fees and costs incurred by the non-breaching party in enforcing the provisions
of Section 9 hereof. The breaching party further agrees that in the event of a breach or
threatened breach of the provisions of Section 9 hereof, the restrictions set forth in
Section 9 shall be extended during the period of any breach or threatened breach by the
breaching party. The rights and remedies set forth herein are cumulative and shall be in
addition to any other rights or remedies to which a party may be entitled.

(d)  Each party hereby acknowledges that the restrictions set forth in Section 9
are minimal, reasonable in scope and duration and are necessary to protect the legitimate
interests of the parties and that any breach or threatened breach of these restrictions will -
result in irreparable barm to the non-breaching party. In the event any of the restrictions
are found by a court of competent jurisdiction to be too broad to permit enforcement to its
full extent, then such restrictions shall be enforced to the maximurm extent allowable by
law and the parties hereby consent to and authorize the court to modify the restrictions in
a manper to permit their enforcement.

10.  Termination.

(8) Insolvency. Either party may terminate this Agreement immediately upon
the occurrence of any of the following events with regard to the other party: (i) the
making of a general assignment for the benefit of creditors; (ii) the filing of a voluntary
petition or the commencement of any proceeding by either party for any relief under any
bankruptcy or insolvency laws, or any laws relating to the relief of debtors, readjustment
of indebtedness, reorganization, composition or extension; (iii) the filing of any
involuntary petition or the commencement of any proceeding by or against either party
for any relief under any bankruptcy or insolvency laws, or any laws relating to the relief
of debtors, readjustment of indebtedness, reorganization, composition or extension,
which such petition or proceeding is not dismissed within ninety (90) days of the date on
which it is filed or commenced; or (iv) suspension of the transaction of the usual business
of either party for a period in excess of ninety (90) days.

(b)  Surgical Center Termination for Cause. Surgical Center may terminate
this Agreement upon five (5) days’ prior written notice to the Management Company for
“Cause” (as defined herein). For purposes of this Agreement, “Cause” means the
occurrence of any of the following events: (i) the Management Company’s suspension or -
exclusion from participating in the Medicare and/or Medicaid reimbursement program, or
(ii) the conviction of an act of fraud, conversion or embezzlement of funds or property of
Surgical Center by the Management Company or any of its members, managers, officers,
employees, agents or representatives, (iii) the Management Company’s material breach of
this Agreement which persists and remains uncured after fifteen (15) days written notice
and demand for cure provided however that the fifteen (15) day requirement shall be
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automatically extended to permit completion of a cure commenced within fifteen (15)
days and diligently prosecuted to completion in all cases where a cure cannot be
reasonable effected within fifteen (15) days; provided, however, in no event shall such
cure period extend beyond sixty (60) days; (iv) Management Company’s intentional,
willful or grossly negligent undertaking or commission (or failure thereof), as the case
may be, of any conduct that is materially detrimental to the business of Surgical Center,
including the Center’s business of performing ambulatory surgical procedures; or (v)
there is any legal development, including without limitation, a change in (or the official
interpretation of) Medicare, Medicaid or other federal or state statutes, rules, regulations,
principles or interpretations, that renders any of the material terms of this Agreement
unlawful or unenforceable (including any services rendered or compensation to be paid
hereunder), or a definitive judicial or State of Illinois legal decision or administrative
ruling that substantially affects the arrangement set forth in this Agreement in an adverse.
maaner which cannot be corrected by deleting and/or reforming offending provisions and
enforcement of the remainder of this Agreement in a way the materially preserves the
intent of the parties, it being the intention and desire of the parties that this Agreement
shall be enforced to the fullest extent permitted by law, and that if need be, arbitration be
utilized to reform this Agreement and save it from being invalidated. Anything'in the
foregoing to the contrary notwithstanding, a payment default by the Surgery Center shall
excuse performance until it is cured, and non-performance during the period of an
uncured payment default shall not constitufe grounds for termination.

11.  Representations, Wairanties and Covenants of Management Company.
Management Company represents, warrants and covenants to Surgical Center as follows:

(a)  Organization; Good Standing and Power. Management Company (a) is a
limited liability company, duly organized, validly existing and in good standing under the
laws of the State of California, and (b) has all requisite limited liability company power
and authority to own, lease and operate its properties, to carry on its business as now
being conducted, to execute and deliver this Agreement to perform its obligations
hereunder and to consummate the transactions contemplated hereby.

{b)  Authority. The execution, delivery and performance of this Agreement
and the consummation of the transactions contemplated hereby have been duly and
validly -authorized by all necessary limited liability company action on the part of
Management Company. This Agreement has been duly and validly executed and
delivered by Management Company, and this Agreement is the valid and binding
obligation of Management Company, enforceable in accordance with its terms, except as
enforcement may be limited by applicable bankruptcy, insolvency, reorganization,
moratorium or similar {aws affecting the rights of creditors generally. Neither the
execution, delivery or performance of this Agreement nor the consummation by
Management Company of the transactions contemplated hereby, nor compliance by
Management Company with any provision hereof, will (a) cause a breach or default (with
due notice, lapse of time or both), or give rise to any right of termination, cancellation or
acceleration, under any of the terms, conditions or provisions of any agreement,
document, instrument or obligation to which Management Company is a party, or (b) to
the knowledge of Management Company violate any federal or state law applicable to

10
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Management Company or any of its properties or assets. To the knowledge of
Management Company no permit, authorization, consent or approval of or by, or any
notification of or filing with, any person or entity (governmental or private) is required in
connection with the execution, delivery or performance by Management Company of this
Agreement or the consummation by Management Company of the transactions
contemplated hereby or thereby. Management Company is not bound by any document,
instrument, agreement or obligation which by its terms prohibits Management Company
from entering into this Agreement or prov1d1ng or undertaking any of the services, duties
or responsibilities hereunder. .

(c)  Litigation. There are no (a) actions, suits claims, investigations or legal or
administrative or arbitration proceedings pending or, to the knowledge of Management
Company, threatened against Management Company, whether at law or in equity, or
before or by any federal, state, municipal or other governmental department, commission,
board, bureau, agency or instrumentality, or (b) judgments, decrees, injunctions or orders
of any court, governmental department, commission, agency, instrumentality or arbitrator
against Management Company or its assets.

(d) Compliance; Governmental Authorizations. Management Compaay is in
compliance, and shall remain in compliance, in all material respects with all applicable
federal and state laws. To the knowledge of Management Company, it has and/or shall
acquire and maintain during the term of this Agreement all federal, state, local and
foreign governmental licenses and permits necessary in the conduct of its business.
Management Company has not received any notice indicating that any violations are or
have been recorded in respect of any thereof, and no proceeding is pending or, tc the
knowledge of Management Company, threatened to revoke or limit any thereof. To the
knowledge of Management Company, none of its members, managers or officers is
presently the subject of any investigation by any federal, state or local governmental
agency or authority or any division thereof that would interfere with the performance of
its obligations and duties hereunder. Management Company will use all reasonable
efforts to manage Surgical Center pursuant to this Agreement and in accordance vnth all
applicable federal and state laws.

- (e) - Disclosure. Neither this Agreement (including any attachments hereto)
nor any other document, certificate or written statement furnished to Surgical Center by
or on behalf of Management Company in connection with the business arrangement
contemplated hereby contains any untrue statement of a material fact or omits to state a
material fact necessary in order to make the statements contained herein and therein not
misleading, There have been no events or transactions, or information which has come to
the attention of Management Company, which, as they relate directly to Management
Compeny, could reasonably be expected to have a material adverse effect on the
business, operations, affairs, prospects or condition of Management Company.

12.  Miscellaneous.

(2)  Status of Parties. In the performance of the work, duties and obligations
under this Agreement, it is mutually understood and agreed that each party is at all times
11
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acting and performing as an independent contractor with respect to the other and that no
relationship of partnership, joint venture or employment is created by this Agreement.

(b)  Force Majeure. Neither party shall be deemed to be in default of this
Agreement if prevented from performing any obligation hereunder for any reason beyond
its control, including but not limited to, Acts of God, war, civil commotion, fire, flood or
casualty, labor difficulties, shortages of or inability to obtain labor, materials or
equipment, governmental regulations or restrictions, or unusually severe weather. In any
such case, the parties agree to negotiate in good faith (and be bound by the Limited
Renegotiation procedures set forth below) with the goal of preserving this Agreement and
the respective rights and obligations of the parties hereunder, to the extent reasonably
practicable. It is agreed that financial inability shall not be a matter beyond a party’s
reasonable control, unless such fivancial inability results in whole or in part from a
payment default under this Agreement,

(¢)  Notices. Any notices to be given hereunder by either party to the other
shall be deemed to be received by the intended recipient (a) when delivered personally,
(b) the day following delivery to a nationally recognized overnight courier service with
proof of delivery, or {c) five (5) days after mailing by certified mail, postage prepaid with
return receipt requested, in each case addressed to the parties at the addresses set forth
. above or at any other address designated by the parties in writing.

(d)  Entire Aggcement This Agreément supersedes any and all other
agreements, either oral or in writing, between the parties hcreto with respect to the
subject matter of this Agreement.

(&) Amendment. This Agreement may not be changed orally, and may only
be amended by an agreement in writing signed by both parties.

€3] No Rights or Liabilities in Third Parties. This Agreement is not intended
to, nor shall it be construed to, create any rights or liabilities in any third parties,
including, without limitation, in any physician, owners, employee or contractor of
Surgical Center.

(g) Goveming Law. This Agreement and all questions arising hereunder shall
be determined in accordance with the laws of the State of Illinois. The site of any such
arbitration or dispute resolution (including any litigation) shall be in Chicago, [linois.

(h)  Severability. Whenever possible, each provision of this Agreement shall -
be interpreted in such manner as to be effective and valid under applicable law, but if any
provision of this Agreement is held to be prohibited by or invalid under applicable law,
such provision shall be ineffective only to the extent of such prohibition or invalidity,
without invalidating the remainder of this Agreement.

@) Waiver. The failure of a party to insist upon strict adherence to any term
of this Agreement on any occasion shall not be considered a waiver or deprive that party
of the right thereafter to that term or any other term of this Agreement. No amendment,

12

142 ATTACHMENT-3B




supplement or termination of this Agreement shall affect or impair any rights or
obligations which shall have theretofore matured hereunder.

(iy  Interpretation. All references made and pronouns used herein shall be
construed in the singular or plural, and in such gender, as the sense and circumstances
require. The language in all parts of this Agreement shall be construed, in all cases,
according to its fair meaning. The parties acknowledge that each party and its counsel
have reviewed and revised this Agreement and that the normal rule of construction to the
effect that any ambiguities are to be resolved against the drafling party shall not be
employed in the interpretation of this Agreement. As used herein, “affiliate” means, as o
the Person (as hereinafter defined) in question, any Person that directly or indirectly
controls, is controlled by, or is under control with, the Person in question and any
successors or assigns of such Person; and the term “control” means possession, directly
or indirectly, of the power to direct or cause the direction of the management and policies
of a Person whether through ownership of voting securities, by contract or otherwise.
“Person” means an association, a corporation, a limited liability company, an individual,
a partnership, a limited liability partnership, a trust or any other entity or organization.

(k)  Further Actions. Each of the parties agrees that it shall hereafter execute
and deliver such further instruments and do such further acts and things as may be
required or useful to carry out the intent and purpose of this Agreement and as are not
inconsistent with the terms hereof.

) Assignment and Successors. Neither party hereto may assign this
Agreement except with the prior written approval of the other party. This Agreement
shall be binding upon.and shall inure to the benefit of the parties and their permitted
heirs, executors, administrators and assigns.

(m) Non-Discrimination. Both parties shall comply with all applicable federal,
state and local laws and regulations prohibiting discrimination against employees or
patients. Without limited the generality of the foregoing, (a) neither party shall
discriminate against any patient on the basis of age, race, color, sexual orientation,
marital status, religion, sex, national origin or sponsor, and (b) both parties shall employ
personnel without regard to age, race, color, sexual orientation, religion, sex or national

origin.

(m)  Access to Books and Records. Management Company shall retain and
make available, upon written request of the Secretary of Health and Human Services, the
Comptroller General or any of their duly authorized representatives, this Agreement and
the books, documents and records necessary to verify the nature and extent of the costs
incurred under this Agreement. Access to this Agreement and such books, documents
and records shall be provided unti] the expiration of six (6) years after furnishing of
consulting and administrative services by Management Company. Management
Company agrees to include a provision to this effect in any subcontract with a value of
$10,000 or more over a 12-month period which Management Company may enter into
with a related organization in order to fulfill its obligations under this Agreement.

1
3 ATTACHMENT-3B

143



(o) Counterparts.  This Agreement may be executed in any number of
counterparts, each of which shall be an original and all of which shall together constitute
one agreement. '

(p)  Survival. Provisions of this Agreement which, by their terms or by
reasonable implication, are 1o be performed after the termination or expiration of this
Agreement shall survive the termination or expiration of this Agreement.

® Resolution of Disputes. Any controversy or claim (i) arising out of this
Agreement (including the validity, scope and enforceability of this provision and Exhibit
B, or the breach thereof), or (ii) with respect to any Loss arising under this Agreement,
the relationship of the parties created hereby or the Management Company’s provision of
services hereunder (“Disputes™), shall be resolved by arbitration administered as provided
in Exhibit B hereto and judgment on the award rendered by the arbitrator(s) may be
entered into any court having jurisdiction thereof.

(v)  Waiver of Trial by Jury. EACH PARTY HERETO HEREBY
IRREVOCABLY AND UNCONDITIONALLY WAIVES TRIAL BY JURY IN
CONNECTION WITH ANY ACTION OR PROCEEDING INSTITUTED UNDER
OR RELATING TO THIS AGREEMENT, OR ANY OTHER DOCUMENT
EXECUTED PURSUANT HERETO, OR IN CONNECTION WITH ANY
COUNTERCLAIM RESULTING FROM ANY SUCH ACTION OR
PROCEEDING. ' ‘

IN WITNESS WHEREOF, and intending to be legally bound, the parties hereto affix

their signatures below and execute this Agreement under seal.

GOLD COAST SURGICENTER, LLC

By:
Name:
Its:

SMITHFIELD SURGICAL PARTNERS, LLC

By:
Name:
Its:

14
ATTACHMENT-3B

144



EXHIBIT A
BUSINESS ASSOCIATE AGREEMENT

THIS AGREEMENT (this “ Business Associate Agreement”) is made as of this
day of (the “Effective Date™) by and between Gold ‘Coast
Surgicenter, LLC, an Illmms limited lability company (the “ASC™), and Smithfield Surgical
Partners, LLC, a California limited liability company (“Business Associate™).

WHEREAS, the ASC operates a freestanding Medicare-certified outpatient surgery
center at 845 North Michigan Avenue, Suite 985W, Chicago, Illinois 60611 and is & “covered
entity,” as that term is defined under the Health Insurance Portability and Accountability Act of
1996, as amended, which includes the Standards for the Privacy of Individually Identifiable
Health Information (the “Privacy Rule™), the Standards for Electronic Transactions, and the
Security Rule (45 C.F.R. Parts 160-64), and the Privacy provisions (Subtitle D) of the Health
Information Technology for Economic and Clinical Health Act and its implementing regulations
(the “HITECH Act”)(collectively “HIPAA™),

WHEREAS, the ASC is committed to complying with HIPAA;

WHEREAS, Business Associate is committed to complying with the portions of HIPAA
that are applicable to Business Associate and its relationship with ASC;

WHEREAS, Business Associate is engaged in the business of consulting with
individuals and entities engaged in the development of freestanding outpatient ambulatory
surgical centers and providing ongoing management services to ambulatory surgical centers;

WHEREAS, the ASC and Business Associate (the “Parties”) have entered into
Management Services Agreement, dated even date herewith (the “Agreement”).

WHEREAS, in discharging its duties under the Agreement, the Business Associate will
receive protected health information (“PHI”), as defined below, of patients of the ASC;

WHEREAS, the ASC and Business Associate are required under HIPAA to enter into an
agreement with each other regarding the Business Associate’s use and disclosure of PHI that
complies with each of the requirements set forth in 45 C.F.R. 164.504(e), as amended;

NOW, THEREFORE, in consideration of the premises above, the Parties, intending to
be legally bound, hereby agree to the following:

1. Definitions. Unless otherwise provided in this Agreement capitalized terms shall
have the same meaning as set forth under HIPAA,

(2)  “Individual” means the person who is the subject of PHI, and shall include
a person who gualifies as a personal representative in accordance with 45 C.F.R. § 164.502(g).
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(b) “Privacy Rule” shall mean the Standards for Privacy of Individually
Identifiable Health Information at 45 C.F.R. part 160 and part 164, subparts A and E, and any
regulations promulgated in connection therewith,

(¢)  “Required by Law” shall have the same meaning as the term “required by
law” in 45 CF.R. § 164.103.

(d)  “Secretary” shall mean the Secretary of the Department of Health and
Human Services or his designee. '

()  “Security Rule” shall mean the administrative, technical and physical
safeguards set forth in 45 C.F.R. Parts 16064, in compliance with Social Security Act §1473(d)
(42 U.S.C. §1320-21d), and any regulations promulgated in connection therewith.

| 4] “pHP shall have the same meaning as the term “protected health
information” in 45 C.F.R. § 160.103, limited to the information created or received by Business
Associate from or on behalf of the ASC.

(g)  “Desigunated Record Set” shall have the same meaning as the term .
“designated record set” in45 CFR. § 164.501.

) ® “Breach” shall have the same meaning as the term “breach” in Public Law
111-5 Section 13400 (1). :

2. Obligations and Activities of Business Associate. Except as otherwise limited in

this Business Associate Agreement or as Required by Law, Business Associate may use or
disclose PHI of the patients of the ASC to perform functions, activities, or services for, or on
behalf of, the ASC as specified in the Agreement, provided that such use or disclosure would not
violate the Agreement, Business Associate Agreement, the minimum necessary policies and
procedures of the ASC or the Business Associate’s obligations under the Privacy Rule, including
45 C.F.R. § 164.504(e), as amended.

(a)  Business Associate agrees not to use or further disclose PHI other than as
permitted or required by this Busmess Assocxatc Agreement, the Privacy Rule as amended, or as
Required by law.

(b)  Business Associate agrees not to use or further disclose PHI other than as
permitted or required by this Business Associate Agreement, the Prxvacy Rule as amended, or as
Required by Law.

(c)  Business Associate acknowledges that it is statutorily required to comply
with the Security Rule and agrees to develop, implement, maintain and use appropriate
administrative, technical and physical safeguards, in compliance with the Security Rule, to
preserve the integrity and confidentiality of and to prevent non-permitted or violating use or
disclosure of PHI received for or from ASC. Busmess Associate will document and keep these
safeguards current.
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{(d) Business Associate agrees to mitigate, to the extent practicable, é.ny
harmfid effect that is known to Business Associate of a use or disclosure of PHI in violation of
this Business Associate Agreement. :

(¢)  Business Associate agrees to promptly report to the ASC any use or
disclosure of PHI not provided for by this Agreement or under HIPAA of which it becomes
aware including any Breach of unsecured PHI, If Business Associate reports any such Breach to
the ASC, the notice provided by the Business Associate must include the identity of the
individual whose unsecured PHI has been, or is reasonably believed to have been accessed,
acquired or disclosed during such breach, and any additional information required by HIPAA.
Business Associate agrees to cooperate with ASC upon report of any such Breach so that ASC
may provide the individual affected by such Breach with proper notice as required by HIPAA.

@ Business Associate agrees to ensure that any agent (including a
subcontractor) to whom it provides PHI received from the ASC, or created or received by
Business Associate on behalf of ASC, agrees to the same restrictions and conditions that apply
through this BA Agreement with respect to such information. '

(g) Business Associate agrees to provide access, at the request of the ASC,
and in the time and manner designated by the ASC, to PHI in a Designated Record Set to the
ASC, or as directed by the ASC, to an Individual in order to meet the requirements under 45
CF.R. §164.524.

(h)  Business Associate agrees to make any amendment(s) to PHI in a
Designated Record Set that the ASC directs or agrees to pursuant to 45 C.F.R. § 164,526 at the
request of the ASC or an Individual, and in the time and manner designated by the ASC.

(i) Business Associate agrees to make internal practices, books, and records,
including policies and procedures and PHI, relating to the use and disclosure of PHI received
from the ASC, or created or received by Business Associate on behalf of the ASC, available to
the ASC, or to the Secretary, for purposes of the Secretary determining the ASC’s compliance
with the Privacy Rule.

)] Business Associate agrees to document its disclosures of PHI and maintain
a log of information related to such disclosures in accordance with the requirements of 45 C.F.R.
164.528, and Public Law 111-5 Section 13405 {(c).

() Business Associate agrees to provide to the ASC or an Individual, in the
time and manner designated by ASC or as Required by Law, information collected in accordance
with Section 2(i) of this Business Associate Agreement, to permit the ASC to respond o a
request by an Individual for an accounting of disclosures of PHI in accordance with 45 C.F.R. §
164.528 and Public Law 111-5 Section 13405 (c}.

3. Obligations of the ASC,

(a)  The ASC shall notify Business Associate of any limitation(s) in its privacy
practices of the ASC in accordance with 45 C.F.R. § 164.520, to the extent that such limitation
may affect Business Associate’s use or disclosure of PHI.
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(b)  The ASC shall notify Business Associate of any changes in, or revocation
of, permission by an Individual to use or disclose PHI, to the extent that such changes may affect
Business Associate’s use or disclosure of PHI

(¢}  The ASC shall notify Business Associate of any restriction to the use or
disclosure of PHI that the ASC has agreed to in accordance with 45 C.F.R. § 164.522, to the
extent that such restriction may affect Business Associate’s use or disclosure of PHL

4.  Term and Termination.

(a)  Term, The term of this Business Associate Agreement (the “Term™) shall
be effective as of the Effective Date, and shall terminate when all of the PHI provided by the
ASC to Business Associate, or created or received by Business Associate on behalf of the ASC,
is destroyed or returned to the ASC, or if it is infeasible to return or destroy such PHI,
protections are extended to such information, in accordance with the termination provisions in
this Section 4. ' '

(b)  Termination for Cause. Upon a party’s knowledge of & material breach by
the other party, such party shall provide an opportunity for the breaching party to cure the breach
or-end the violation within a reasonable period of time. A party may terminate this Business
Associate Agreement if the breaching party does not cure the breach or end the violation within
the time specified by the party.

(¢}  Effect of Termination.

- (1)  Upon termination of this Business Associate Agreement, for any
reason, Business Associate shall return or destroy all PHI received from the ASC or created or
received on behbalf of the ASC. This provision shall extend and apply to PHI that is in the
possession of subcontractors or agents of Business Associate that is received from, or created or
received on behalf of the ASC. This provision shall apply to PHI that is in the possession of
subcontractors or agents of Business Associate. Business Associate shall retain no copies of the
PHI

) In the event that Business Associate determines that returning or
destroying the PHI is not feasible, Business Associate shall provide to the ASC notification of
the conditions that make return or destruction not feasible. Upon notice to the ASC by Business
Associate that return or destruction of the PHI is not feasible, Business Associate shall extend the
protections of this Business Associate Agreement to such PHI and limit further uses and
disclosures of such PHI to those purposes that make the return or destruction infeasible, for so
long as Business Associate maintains such PHL

5. ‘Amendment. The Parties agree to take such action as is necessary to amend this
Business Associate Agreement from time to time as is necessary for the ASC to comply with the
requirements of HIPAA and the Privacy Rule.

6. Survival. The respective rights and obligations of the Parties under Section 4 of

this Business Associate Agreement shall survive the termination of the Term of this Business
Associate Agreement.
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7. Interpretation. Any ambiguity in this Business Associate Agreement shall be
resolved in favor of a meaning that permits the ASC to comply with HIPAA.

8. Notice. Any and all communications required under this Business Associate
Agreement shall be sent by registered or certified mail, return receipt requested, postage prepaid,
and shall be addressed to the recipient’s last known business address.

9. Counterparts. This Business Associate Agreement may be executed in two or

more counterparts, each. of which shall constitute an original but all of which together shall
constitute one and the same instrument. ' :
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IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of
the day herein first above written. ’

GOLD COAST SURGICENTER, LLC'

By:
Name:
Its:

SMITHFIELD SURGICAL PARTNERS, LL.C

By:
Name:
Its:
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EXHIBIT B

" DISPUTE RESOLUTION EXHIBIT

(@  Mandatory Arbitration. All Disputes, as defined in the Agreement and
renegotiation of the Agreement pursuant to Section 12(t) of the Agreement, shall be solely and
finally settled by a board of arbitrators consisting of either one arbitrator or three arbitrators, as
set forth below (the term “Arbitrators™ shall refer to the board of arbitrators, whether it consists
of one or three members). The arbitration proceedings shall be held in Chicago, Illinois, and
except as otherwise may be provided in this Exhibit, the arbitration proceedings shall be
conducted in accordance with the Arbitration Rules (the “Rules”) of the American Health
Lawyers Arbitration Association (the “4AHL").

" (b)  Arbitration Notice. If any Person determines to submit a dispute for arbitration
pursuant 1o this Exhibit, such Person shall furnish the other parties to the dispute with a dated,
written statement (the “Arbitration Notice’) indicating (i) such Person’s intent to commence
arbitration proceedings, (ii) the nature, with reasonable detail, of the dispute and (iii) the remedy -
or remedies such Person will seek.

{c)  Selection of Sole Arbitrator, Within twenty (20) days of the date of the
Arbitration Notice, the Person commencing the arbitration (collectively, the “Pefitioner”™) and
the party with whom the Petitioner has its dispute (collectively, the “Respondent”) shall attempt
to agree on and then select one neutral arbitrator (the “Sole Arbitrator”). A “neutral” arbitrator
shall be a Person who would not be subject to disqualification under the Rules.

(d)  Arbitration Panel. If, within such twenty (20) day period, the Petitioner and
Respondent are unable to agree upon a Sole Arbitrator, each of them shall have ten (10) business
days (following the expiration of the twenty (20) day period) to select (and provide written
notice of such selection to the other Parties and the Company) a qualifying arbitrator. A
“qualifying” arbitrator is a Person who is not (i) an Affiliate of either the Petitioner or
Respondent or (ii) counsel to any such Person at such time. If either the Petitioner or
Respondent fails to select & qualifying arbitrator or provide such notice within the ten (10) day
period, the AHL shall have the right to make such selection. (Such qualifying arbitrators
hereafter may be referred to, respectively, as the “First Arbitrator” and the “Second
Arbitrator””) Within ten (10) days following their selection, the First and Second Arbitrator
shall select (and provide written notice to the Petitioner and Respondent of such selection) a third
arbitrator (the “Third Arbitrator”) from a list of members of the AHL’s National Panel of
Arbitrators: The Third Arbitrator must be “neutral” as that term is defined above and must have
at least ten (10) years of experience in representing partners to transactions involving the
development and financing of healthcare facilities.

(¢)  Discovery Requests. At any time within fifty (50) days after the date of the
Arbitration Notice, the Petitioner and Respondent can make discovery requests of the other
(including, but not limited to, requests for delivery of documents, production of witnesses for
testimony and delivery of interrogatory responses). The recipient of a discovery request shall
have twenty (20) days after the receipt of such request to object to any or all portions of such
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request and make an application to the Arbitrators to limit the scope of such discovery request,
and shall respond to any portions of such request not so objected to within twenty (20) days of
the receipt of such request. All objections shall be in writing and shall indicate the reasons for
such objections. Within five (5) business days after the end of the period for the submission by
the requested party of an application to limit the discovery request, the Arbitrators shall grant or
deny such discovery request, in whole or in part, to the extent the Arbitrators determine such
discovery is ot is not, as the case may be, reasonably necessary to enable the requesting party to
obtain information relevant to the dispute without unreasonably burdening the requested party.
The requested party shall comply with a discovery request greanted by the Arbitrators within
. twelve (12) business days after such discovery request is granted, or within such longer period as
the Arbitrators may determine upon application of the requested party for extension thereof for
reasonable cause. Neither party shall be permitted to make more than one application for
discovery to the Arbitrators. All depositions shall be taken in the city in which the Person being
deposed tesides or has its principal place of business, unless otherwise agreed by the parties.
The Arbitrators are not authorized to subpoena documents or perform independent
investigations.

)] Timing of Hearings. Hearings must commence no later than ninety (90) days
following the date of the Arbitration Nonce and such hcanngs shall be conducted for no more
than five (5) business days.

(9  Format of Hearings. Each of the Petitioner and the Respondent shall submit a
brief, outlining such party’s claim for relief or defense to any claim, to the other and to the
Arbitrators on or before the tenth (10th) day following the date of the last hearing. Reply briefs
must be exchanged and submitted to the Arbitrators on or before the twentieth (20th) day
following the date of the last hearing. Each of the Petitioner and the Respondent shall submit its
proposed order for relief (the “Order”) to the Arbitrators and the other party on or before the
thirtieth (30™) day following the date of the last hearing. The final decision of the Arbitrators is
due on or before the forty-fifth (45th) day following the date of the last hearing. The Arbitrators
must choose to render as their decision either the Order of the petitioner or the Order of the
Respondent and shall not bave the power or authority to reach any other decision. The
Arbitrators shall choose the Order that, in their judgment, is most consistent with the terms of the
Agreement and the intent of the Parties, as supported by evidence presented by the Petitioner and

. Respondent in the arbitration proceeding or, if the subject matter of the dispute is not clearly
addressed in or determinable under this Agreement, that, in their opinion, would be most fair to
the Petitioner and Respondent under the arbitration. The Arbitrators shall not be required to
provide reasons for their decision.

' (h)  Fees and Expenses. The fees of the First and Second Arbitrators shall be bome
by the Petitioner and Respondent, respectively and the fees of a sole Arbitrator shall be paid
equally by the Petitioner and Respondent.. Al other expenses of the arbitration shall be bome by
the party whose Order is not accepted

(i}  Arbitrators’ Discretion. The foregoing time periods and procedural steps may be
modified or extended by the Arbitrators in their discretion to the extent they deem necessary to
~ prevent fundamental unfairness; provided that at all times the Arbitrators shall be mindful of the
Parties’ desire for the most expeditious possible resolution of disputes; and provided, further,
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that a final decision of the. Arbitrators shall be rendered within 120 days of the Arbitration
Notice.

@ Enforceability. To the extent permissible under applicable law, the Parties agree
that the award of the Arbitrators shall be final and shall not be subject to judicial review.
Judgment on the arbitration award may be entered and enforced in any court baving jurisdiction
over the parties or their assets. It is the intent of the parties that the arbitration provisions hereof
be enforced to the fullest extent permitted by applicable law, including the Federal Arbitration
Act, 9 U.S.C, Section 2,

(%)  Injunctive Relief. Nothing contained in this Exhibit shall prevent a party from
seeking injunctive relief or require arbitration of any issue for which injunctive relief is sought
by either party hereto.

2577749
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EXHIBIT 6.15

MEDICAL DIRECTOR AGREEMENT
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GOLD COAST SURGICENTER, LLC
MEDICAL DIRECTOR AGREEMENT

THIS MEDICAL DIRECTOR AGREEMENT (“Agreement”) is effective as of
_____ (the “Effective Date™) and is made by and between Gold Coast Surgicenter, LLC, an [linois limited habxhty
company(“Company"), and Nikhil Verma, M.D., an individnal (“Medical Director”). Company and Med:cal
Director are sometimes referred to in this Agreement as a “Party” or, collectively, as the “Parties.”

RECITALS

WHEREAS, Company operates an outpatient ambulatory surgery center in Chicago, Illinois (the
“Facility™).

WHEREAS, Medical Director is duly licensed to practice medicine in the State in Iilinois. Medical
Director is board certified for the practice of medicine in the specialty of orthopedics (the “Specialty”)..

WHEREAS, Company desires to retain Medical Director to provide certain Medical Director Services (as
defined herein) necessary for the day-to-day operations of the Facility and other services relating to the continued
development of the Facility,

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals and mutual promises and conditions set
forth herein and other valuable consideration, the receipt and sufficiency of which are hereby acknowledged the
Parties agree as follows:

1. INDEPENDENT MEDICAL DIRECTOR. Company hereby contracts with Medical Director, and
Medical Director hereby agrees to serve as the Medical Director for the Facility, effective as of the
* Effective Date. Medical Director shall at all times be an independent contractor with respect to Company
in meeting his responsibilities under this Agreement. Nothing in this Agreement is intended nor shall be
construed {0 create a partnership, employer-employes or joint venture relationship between Company and
Medical Director. Company shall neither have nor exercise any control or direction aver Medical
Director’s professional medical judgment or the methods by which Medical Director performs professional
medical services; provided, however, that Medical Director shall be subject to, and shall at all times comply
with, the protocols and the bylaws, guidelines, policies and rules applicable to the Facility.

2. TERM AND TERMINATION.

. &, The term of this Agreement (“Term™) shall begin on the Effective Date and shall terminate on the
first (1) anniversary of the Bffective Date unless otherwise terminated earlier pursuant to the terms
of this Agreement. This Agreement shall aytomatically renew for successive one (1) year Terms
untess a Party provides to the other Party notice of an intent not to renew at least sixty (60) days
prior to the expiration of the then-current Term. Upon any termination or expiration of this
Agreement, all rights and obligations of the Parties shall cease except those rights and obligations
that have accrued or expressly survive such termination or expiration. Upon any termination or
expiration of this Agreement, Medical Director shall immediately return to Company all of
Company’s property, including, but not limited to, Company’s equipment, supplies, furniture,
furnishings and patient records, which is in Medical Director’s possession or under Medical
Director’s control.

b. Company shall have the right to terminate this Agreement upon the occurrence of any oné or more .
of the following events with respect to Medical Director: (i) material breach of this Agreement by
Medical Director where the material breach is not cured within thirty (30) calendar days after
Company gives written notice of the breach to Medical Director; (ii) death or permanent disability
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of Medical Director; (iii) Medical Director’s voluntary retirement from the practice of medicine;

(iv) neglect of professional duty by Medical Director in 2 manner that violates Company’s material

policies, rules or regulations; (v) Medical Director’s license to practice medicine is restricted,

suspended or terminated; (vi) Medical Director for any reason does not maintain active medical .
staff membership and unrestricted clinical privileges at the Facility at any time during the term of
the Agreement; (vii) Medical Director is charged with or convicted of a felony offense; (viii)

Medical Director’s performance of this Agreement, in the reasonable determination of Company,

jeopardizes the mental or physical health or well-being of patients of Company; or (ix) Medical

Director is debarred, suspended or otherwise ineligible to participate in any federal or state health

care program.

¢. Medical Director shall have the right to terminate this Agreement upon breach of this Agreement
by Company where the breach is not cured within thirty (30) calendar days after Medical Director
gives written notice of the breach to Company.

. POSITION DESCRIPTION. The Medical Director, a qualified physician on the medical staff of the
Facility, shall: (i) oversee medical administrative activities of the Facility; (ii} work cooperatively with
physicians and staff members; and (iii) function as liaison between medical staff and the Board of
Managers regarding the quality of medical services provided and medical staff performance within the
Facility, and for the effectiveness of patient eare and the total quality management functions delegated to
the staff. The Medical Director shall also comply with all bylaws, medical policies, rules and regulations
of the Company. Medical Director shall not differentiate or discriminate in performing the Director
Services on the basis of race, color, national origin, ancestry, sex, marital status, age or payor, or on any
other basis prohibited by applicable law.

TIME COMMITMENT; TIME REPORTS. Medical Director shall devote whatever time is necessary
1o operate Facility, provided, however, it is expected that Director Services shall be provided
. approximately, on average, two (2) to four {4) hours per month. Medical Director shall provide Company -
such time reports that provide a true and accurate accounting of time spent on a daily basis providing the
Director Services. The Facility administrator shall retain the time reports in a log book or similar record at
the Facility.

. . COMPENSATION. I exchange for Medical Director's performance of the Director Services, Company
shall compensate Medical Director Two Thousand Dollars ($2,000) per month (the “Medical Director
Compensation.”). The compensation payable hereunder is acknowledged by the Parties to be the fair
market value for the services provided. Such compensation is not intended as a reward for past or future
referrals, Medical Director shall be entitled to refer patients to any hospital or other health care facility or
provider deemed by Medical Director best qualified to deliver medical services to any particular patient.
No term of this Agreement shall be construed as requiring or inducing Medical Director to refer patients to
Company, Medical Director’s rights under this Agreement shall not be dependent in any way on the
referral of patients or business to Company by Medical Director.

USE OF SPACE. Medical Director shall not use any part of the space that Company designates for the
Facility as an office for the private practice of medicine. )

. INSURANCE. Medical Director shall obtain and continuously maintain professional malpractice liability

insurance coverage in the amount of at least One Million Dollars ($1,000,000) per occurrence or claim and
Three Million Dollars ($3,000,000) in the annval aggregate for the acts and omissions of Medical Director
with an insurance company mutually agreed upon by the Parties. On or before the Effective Date, Medical
Director shall provide Company with a certificate evidencing professional malpractice liability insurance
coverage, and shall provide Company with proof of continued professional malpractice liability insurance -
coverage as periodically requested by Company. Medical Director shall provide Company with no less
than thirty (30) calendar days® prior written notice of cancellation or any material change in such
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professional malpractice liability insurance coverage. If Medical Director’s professional malpractice
liability insurance is provided on a claims-made basis, upon the expiration or termination of this Agreement
for any reason, Medical Directot shall continuously maintain such insurance or shall purchase extended
reporting period (i.e., “tail”) coverage for the longest extended reporting period then available to ensure
that insurance coverage in the amount set forth herein is maintained for claims which arise from Director
Services provided by Medical Director during the term of this Agreement.

8. REPORTING. The Medical Director shall report to the Board of Managers of the Facility (the “Board of
Managers™).

9. QUALIEICATIONS FOR POSITION, The Medical Director shall: (i) have a current unrestricted
medical license in Ilinois; (ij) have training and expertise in surgery in order to provide adequate
supervision of the professional staff; (iii) be Board Certified or Board Eligible by a recognized American
Board of Medical Specialties; (iv) hold active medical staff membershxp and unrestricted clinical privileges
at the Facility; and (v} be eligible to participate, without restriction, in the Medicare or Medicaid programs
or any other state or federal health care program,

10. NOTIFICATION OF CERTAIN EVENTS. Medical Director shall notify Company in writing promptly
following the occurrence of any one or more of the following events:

a. Medical Director is named in (i) a formally filed malpractice lawsuit relating to his professional
services (including but not limited to a malpractice action), or (ii) a formal investigation or inquiry
by the Centers for Medicare and Medicaid Services or any other federal or state agency;

b. Medical Director is required to pay damages or any other amount in any malpractice action by way
of judgrent or settlement;

¢. Medical Director becomes the subject of any disciplinary proceeding or action before any state’s
medical board or similar agency responsible for professional standards or behavior;

d. Medical Director becomes incapacitated or disabled from performing the Director Services, or
voluntarily or involuntarily retires from the practice of medicine;

e. Medical Director’s license to practice medicine is restricted, suspended or terminated;
f.  Medical Director is charged with or convicted of a felony offense;

g. Any act of nature or any other event occurs which has a material adverse effect on Medical -
Director’s ability to provide the Director Services; or :

h. Medical Director is debarred, suspended or otherwise ineligible to participate in any federal or state

health care program.

11. DUTIES AND RESPONSIBILITIES. The Medical Director shall provide the folilowing medical director
services (the “Director Services™) at the Facility upon the terms and subject to the conditions set forth in
this Agreément, including, but not limited to the following services:

a. Provide oversight responsibility for surgical and anesthesia services delivered at the facility.

b. Use knowledge and understanding of applicable laws, regulations and facility protocols to provide
leadership for both the medical staff and employess.

¢. [Initiate actions to assure enforcement of medical staff bylaws, rules and reéulations, fs necessary.
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d. Assist the Adwministeator with reviews and updates of Facility protocols.

¢. Periodically conduct appraisals and reappraisals of medical steff privileges and privilege
delineation of the Medical and Allied Health staff and make recommendations for medical staff
appointments to the Board of Managers.

f Recommend names of qualified health care practitioners to the Board of Managers for approval to
perform approved procedures and recommend appropriate privilege delineations to be granted.

g. Establish and maintain a quality assurance mechanism to review identified problems and conduct
reviews to assure. quality performance of the medical/allied health staff and employees and take
appropriate actions to correct findings when indicated.

h. Coordinate, directs and evaluate the professional operations of the Facility.

t. Evaluate and recommend types and numbers of equipment needed to provide patient care.

j. Assure that a qualified physician is on the premises in compliance with state licensure,
accreditation and Medicare-certification requirements.

k. Ensure physician documentation is recorded immediately and reflects an accurate description of
care provided.

1. Assure that the planned surgical procedures are within the scope of privileges granted to the
physicians.

© m. Actively seek opportunities to recruit new physician users for the Facility.

n. Represent the Board of Managers in dealing with payors to secure contracts or higher
reimbursement for procedures,

12. AMENDMENT AND ASSIGNMENT. This Agreement may be modified or amended only by mutual

13.

written agreement of the Parties, Any such modification or amendment must be in writing, dated and
signed by the Parties. Except for assignment by Company to an entity owned, controlled by, or under
common control with Company, neither Party may assign any interest or obligation under this Agreement
without the other Party’s prior written consent, Subject to the foregoing; this Agreement shal] be bmdmg
on and shall inure to the benefit of the Parties and their respective successors and assigns.

COMPLIANCE WITH AND CHOICE OF LAW. This Agreement shall be construed in accordance
with and governed by the internal laws of Illinois. Medical Director shall comply with all applicable laws,
ordinances, codes and regulations of federal, state and local governments, including without limitation laws
that require Medical Director fo disclose any economic interest or relationship with Company. To the
extent required by law or regulation, Medical Director shall make available, upon written request from
Company, the Secretary of Health and Human Services or the Comptroller General of the United States, or
any other duly authorized agent or representative, this Agreement and Medical Director’s books,
documents and records to the extent necessary to certify the nature and extent of Company’s costs for
Director Services provided by Medical Director. Medical Director shall preserve and make available such
books, documents and records for a period of seven (7) years after the expiration or termination of thig
Agreement, or the length of time required by state or federal law. If Medical Director is requested to
disclose books, documents or records pursuant to this Section for any putpose, Medical Director shall
notify Company of the nature and scope of such request, and Medical Director shall make available, upon
written request of Company, all such books, documents or records,
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14.

13.

16.

CONFIDENTIALITY. Neither Party shall disclose any of the terms of this Agreement to any person or
entity, other than to its attorneys and accountants and advisors, without the prior written consent of the
other Party, unless and only to the extent such disclosure is required by law.

COUNTERPARTS AND ENTIRE AGREEMENT. This Agreement may be executed in one or more
counterparts, each of which shalt be deemed to be an original, but all of which together shall constitute one
and the same instrument. This Agreement is the entire understanding and agreement of the Parties
regarding its subject matter, and supersedes any prior oral or written agreemeunts, representations,
understandings or discussions between the Parties. No other understanding between the Parties shall be
binding on them unless set forth in writing, signed and attached to this Agreement,

DISPUTE RESOLUTION. In the event of any controversy or dispute related to or arising out of this

Agreement, the Parties agree to meet and confer in good faith to attempt to resolve the controversy or
dispute without an adversary proceeding. If the confroversy or dispute is not resolved to the mutual
satisfaction of the Parties within twenty (20) business days of notice of the controversy or dispute, the -

. Parties must submit the issve (the “Dispute”) to mediation and binding arbitration pursuant to and in

17

18,

19.

20,

21.

accordance with the American Health Lawyers Association arbitration program.

WAIVER OF TRIAL BY JURY, Each Party hereto hereby irrevocably and unconditionally waives trial
by jury in relating to this agreement, or any other document executed pursuant hereto, or in connection with
any counterclaim resulting from any such action or proceeding.

HEADINGS AND MEANING OF CERTAIN WORDS. The headings in this Agreement are intended
solely for convenience of reference and shall be given no effect in the construction or interpretation of this
Agreement. Wherever the context may requite, any pronouns used in this Agreement shall include the
correspondmg masculine, feminine, or neuter forms, and the singular form of nouns sha!l include the plural
and vice versa.

NO THIRD-PARTY BENEFICIARY RIGHTS. The Parties do not intend to confer and this Agreement
shall not be construed to confer any rights or benefits to any person, firm, group, corporation or entity other
than the Parties.

SEVERABILITY AND WAIVER, If any provision of this Agreement is determined to be illegal or
unenforceable, that provision shall be severed from this Agreement, and such severance shall have no effect
upon the enforceability of the remainder of this Agreement. No delay or failure to require performance of
any provision of this Agreement shall constitute a waiver of that provision as to that or any other instance.

Any waiver granted by a Party must be in writing, and shall apply soleiy 1o the specific instance expressly
stated.

NOTICES. Al notices or communications required or permitted under this Agreement shall be given in
writing and delivered personally or sent by United States registered or certified mail with postage prepaid
and return receipt requested or by overnight delivery service (e.g., Federal Express, DHL). Notice shall be
deemed given when sent, if sent as specified in this paragraph, or otherwise deemed given when received.
In each case, notice shall be delivered or sent to:

Ifto Company, addressed to: 1f 1o Medical Director, addressed to;

Gold Coast Surgicenter, LLC Nikhil Verma, M.D.

With copies addressed to:

With a copy to:
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IN WITNESS WHEREOF, the undersigned have executed this Agreement effective as of the date first
. above written,

GOLD COAST SURGICENTER, LLC

By:
Iis:

MEDICAL PIRECTOR

Nikhil Verma, M.D.

[Signature Page to the Medical Director Agreement]
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SECTION 1. IDENTIFICATION, GENERAL INFORMATION AND CERTIFICATION

Continue iv

Organizational Relationships

any person or entity who is related (as defined in Part 1130.140). If the related person or enti
is participating in the development or funding of the project, describe the interest and the amount

and type of any financial contribution.

" Gold Coast Surgicenter, LLC

d

Gold Coast Surgicenter
(ASCT)

Cost of 65%

New Interest Holders $ 1,950,000.00

Anthony Romeo
Brian Cole
Edward Goldberg
Frank Phillips
Gregory Nicholson
John Fernandez
Kern Singh

Mark Cohen
Nikhil Verma
Robert Wysocki
Shane Nho

162

cost per unit

$ 30,000.00

200,000
200,000
200,000
200,000
200,000
200,000
200,000
200,000
200,000

50,001

99,999

s
$
$
$
$
$
$
$
$
$
$
$

1,950,000
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SECTION |. IDENTIFICATION, GENERAL INFORMATION AND CERTIFICATION

Continue v
Flood Plain Requirements

Provide documentation that the project complies with the requirements of Illinois Executive
Order #2005-5 pertaining to construction activities in special flood hazard areas. As part of
the flood plain requirements please provide a map of the proposed project location showing any
identified floodplain areas. Floodplain maps can beprinted at www.FEMA.gov or
www.illinoisfloodmaps.org. This map must be in a readable format. In addition please
provide a statement attesting that the project complies with the requirements of [llinois Executive
Order #2005-5 (http://www.hfsrb.illinois.gov).

The Subject facility, Gold Coast Surgicenter, LLC, is an existing facility. As such, the
project is neither for the establishment of a category of service nor for any construction.

Therefore, this item is not germane.

ATTACHMENT-S




SECTION I. IDENTIFICATION, GENERAL INFORMATION AND CERTIFICATION

Continue vi
Historic Resources Preservation Act Requirements

Provide documentation regarding compliance with the requirements of the Historic Resources
Preservation Act.

No new construction or renovations are to be performed as part of this project.

Therefore, this item is not germane.

ATTACHMENT-6
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SECTION Ill. BACKGROUND, PURPOSE OF THE PROJECT, AND ALTERNATIVES
~ INFORMATION REQUIREMENTS continue i

Criterion 1110.230 — Background, Purpose of the Project, and Alternatives

BACKGROUND OF APPLICANT

1. A listing of all health care facilities owned or operated by the applicant, including
licensing, and certification if applicable.

Gold Coast Surgicenter, LLC does not have any other health care facilities owned or
operated by it other than Gold Coast Surgicenter. A copy of its license is appended as
ATTACHMENT-11A. It should be noted that the physicians buying individual minority shares
already have passive ownership interest in Rush Surgicenter and as such have no control as

defined by the Board.

2. A certified listing of any adverse action taken against any facility owned and/or operated
by the applicant during the three years prior to the filing of the application.

Appended as ATTACHMENT-11B is a letter certifying that no adverse action has been
taken against Gold Coast Surgicenter. Moreover, appended as ATTACHMENT-11C are
certified letters from each of the purchasing entity also indicating that no health care facility that

they may have been involved in has had any adverse action taken against it.

3. Authorization permitting HFSRB and DPH access to any documents necessary to verify
the information submitted, including, but not limited to: official records of DPH or other

State agencies; the licensing or certification records of other states, when applicable; and
the records of nationally recognized accreditation organizations. Failure to provide
such authorization shall constitute an abandonment or withdrawal of the

application without any further action by HFSRB.
Appended as ATTACHMENT-11D, are letters from the Applicant and each respective

purchasing entity authorizing permission for the HSFRB and DPH access to any documents

necessary to verify the information submitted herein.

ATTACHMENT-11
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SECTION lll. BACKGROUND, PURPOSE OF THE PROJECT, AND ALTERNATIVES
— INFORMATION REQUIREMENTS continue ii

4. If. during a given calendar vear, an applicant submits more than one application for
permit, the documentation provided with the prior applications may be utilized to fulfill

the information requirements of this criterion. In such instances, the applicant shall attest
the information has been previously provided, cite the project number of the pror
application, and certify that no changes have occurred regarding the information that has
been previously provided. The applicant is able to submit amendments to previously
submitted information, as needed, to update and/or clarify data.

This Applicant has not submitted even one application for permit in the past twelve

months, therefore, this item is not germane,

ATTACHMENT-11
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GOLD COAST SURGICENTER, LLC

March 27, 2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2™ Floor
Springfield, Illinois 62761

Dear Ms. Avery:

Please be advised that no Aadverse action@ as defined under 1110.230.a).3)B has been
taken against the Applicant or against any health care facility owned or operated by the
Applicant, directly or indirectly, within three years preceding the filing of the Certificate of Need
Application.

Sincerely,

Subscrlb\?d and sworn to me

%g "day of March 2013
Notary Public

OFFICIAL SEAL
PETER PAPADOPOULDS

Notary Public - Stats of lilinoils
My Commission Expires Aug 13, 2016

845 NORTH MICHIGAN AVENUE, SUITE 885 WEST, CHICAGO ILLINOIS 60611
TEL: 312-521-5500 FAX: 312-202-0492 & 312-202-0908

ATTACHMENT-11B
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Date, 2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2 Floor
Springfield, Illinois 62761

Dear Ms. Avery:

Please be advised that no “Adverse action” as defined under 1110.230(2)(3)(B) has been
taken against the Applicant or against any health care facility owned or opcrated by the Applicant,
directly or indirectly, within three years preceding the filing of the Certificate of Need Application.

Sincerely,

Co-Applicant

Subscribed and sworn to me
this 4 day ofA:of.l ,2013

Notary Public

OFFICIAL SEAL
PATRICIA A_SARGANO }

4 NOWRY PUBLIC STATE OF ILLINGIS
9@@5&%9@1 55 52220143
L (S J'Lf_s)'a A
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169




Date, 2013

".'Ms. Courtney Avery
Admmlstrator o
Heaith Facilities and Services Review Board
525 West Jefferson Street, 24 Floor
‘Springfield, Iilinois 62761 |

Dear Ms. Avery:
Please be advised. that no “Adverse action” as defined under 1110'23(-J(a)('3)(B)'has

been taken against the Applicant or against any health care facility owned or operated by the
Applicant, directly or indirectly, wn'.hm t.hree years prccedmg thc ﬁhng of the Certificate of Need

Applxcat:on T . .
-Sincerely, ' |
Co-Appli é o
Subsc and swqn to me - .
day of ¥t , 20 3 » OFFICIAL SEAL
PATRI'S’!B{\ A TGARGANO
KOTARY PUBLIC. STATE OF ILLINCIS
Hugomssm EXPIRES 5.22-2014

Wﬂ

. ATTACHMENT-11C"
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3/24/ 2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2* Floor
Springfield, linois 62761

Dear Ms. Avery:

Please be advised that no “Adverse action” as defined under 1110.230(a)(3)(B) has been
taken against the Applicant or against any health care facility owned or operated by the Applicant,
directly or indirectly, within three years preceding the filing of the Certificate of Need Application.

' - Sincerely, ’

Co-Applicant

‘Subscribed and sworn to me
thi day of Ma

Notary Public V’u " v M W
OFFICIAL SEAL
TAWANA MADISON

Notary Public - State of lilinois
. My Commission Explres Sep 8, 2014

ATTACHMENT-11C
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Mar. 21, 2013 12:36AM No. 0769 P 1

Mearch 18,2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2% Floor
Springfield, Illinois 62761

Dear Ms, Avery:

Please be advised that no “Adverse action” as defined under 1110,230(a)(3)(B) has beon
taken against the Applicant or against any health care facility owned or operated by the Applicant,
directly or indirectly, within three years preceding the filing of the.Certificate of Need Application.

Sincerely, ) - .
"N Al

Co-Applicant
Gregory P. Nicholson

Subscribed and sworn to me
thi day of Marhs 2013

OFFIGIAL SEAL
TAWANA MADISON
Nolary Pubdic + State of ilinofs
My Commission Expires Sep 8, 2014

¥ NP o

———

ATTACHMENT-11C
172




Apr. 10 2013 3:16PM ' No. 5061 P, 2

Date, 2013

Ms, Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2 Floor
Springfield, [Hinois 62761

Dear Ms. Avery:

Please be advised that no “Adverse action™ as defined under 1110.230¢a)(3)(B) has been
taken against the Applicant or against any health care facility owned or operated by the Applicant,
directly or indirectly, within three years preceding the filing of the Certificate of Need Application.

Sincerely,

=i

Co-Applicant

Subscribed and swgrmn to me
this day of 2013

Notary Pobli W;.

QFFIGIAL SEAL
TAWANA MADISON
Natary Pubfic - State of fliintis
. My Commisston Explrss Sep 8, 2014 -

- ATTACHMENT-11C
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3.2
Dafe, 2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2™ Floor
Springfield, Illinois 62761

Dear Ms. Avery:
Pease be advised that no “Adverse action™ as defined under 1110.230(2)(3)}(B) has
been taken against the Applicant or against any health care facility owned or operated by the

Applicant, directly or indirectly. within three years preceding the filing of the Certificate of Need
Application.

Sincerely,

Co-Apphim [(gen Si4H, M

Subscribed and sz %n to me
JISF day of 'CICh 2013

| Notary Public

OFFICIAL SEAL
TAWANA MADISON
Notary Public - State of Blinois
My Commissicn Expires Sep 8. 2014

P o0

SRRy
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Date, 2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2" Floor

Springfield, Illinois 62761

Dear Ms. Avery:

Please be advised that no “Adverse action” as defined under 1110.230(a)(3XB) has been
taken against the Applicant or against any health care facility owned or operated by the Applicant,
directly or indirectly, within three years preceding the filing of the Certificate of Need Application.

Sincerely,

| /7,/;,_,._,

Co-Applicant

Subscribed and swom to me
this day of uph, 2013

OFFICIAL SEAL
TAWANA MADISON
Notary Public - State of lilinofs
- My Commisslon Expires Sep 8, 2014
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March 19, 2013

'Ms. Courtney Avery
Administrator
Health Facilities and Services Review Board
525 West Jefferson Street, 2™ Floor
Springfield, llinois 62761

Dear Ms. Avery:
Please be advised that no “Adverse action™ as defined under 1110.230(a)(3)(B) has been

taken against the Applicant or against any health care facility owned or operated by the Applicant,
directly or indirectly, within three years preceding the filing of the Certificate of Need Application.

Sincerely,
-

Nikhil N. Verma, MD

Subs&fb?d and sworn tp me
this Z day o% 2013 '
OFFICIAL SEAL %

TAWANA MADISON )

Notary Public - Stats of Hliinois
. My Commission Expires Sep 8, 2014
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Mar. 21, 2013 8:22AM No. 8425 P. 3

March 17,2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2™ Floor
Springfield, [llinois 62761

Dear Ms. Avery;
Please be advised that no "Adverse action” as defined under 1110.230()(3)(B) has been

taken against the Applicant or against any health care facility owned or operated by the Applicant,
directly or indirectly, within three years preceding the filing of the Certificate of Need Application.

Robert W/ Wysocki MD, Co-Applicant

Subscribed and swon(lzr me
thiscdIS day ofMarah, 2013

F! é&\t SEAL
 TAWANA MADISON
Notarg Public - Stale of Hilinols
My Commission Explres Sep 8, 2014

ATTACHMENT-11C
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Date, 2013

Ms. Courtney Avery

Administrator .
Health Facilities and Services Review Board
525 West Jefferson Street, 2° Floor
Springfield, Illinois 62761

Dear Ms. Avery:
Please be advised that no “Adverse action” as defined under 1110.230(a)(3)(B) has been
taken against the Applicant or against any health care facility owned or operated by the Applicant,
directly or indirectly, within three years preceding the filing of the Certificate of Need Application.

Sincerely,

Clene Wha

Co-Applicant

Subscribed and sw m to me '
this § T# day OS&LL 2013 OFFICIAL SEAL

TAWANA MADISON
m © Netary Pulilic - State of llitnols
My Commisslon Expires Sap B, 2014
Notary Public :

ATTACHMENT-11C
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Apr. 11 2013 8:31AM ' a _ No. 2790 P 1
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March 19, 2013

Ms. Courtney Avery

Adpinistrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2 Floor

Springfield, inois 62761

Dear Ms. Avery:

Please be advised that no “Adverse action” as defined under 1110.230(2)(3)(B) has been
taken against the Applicant or against any health care facility owned or operated by the
Applicant, directly or indirectly, within three years preceding the filing of the Certificate of
Need Application.

Subs and swom tome -
2 day of Jpr 2013

OFFICIAL SEAL
TAWARA MADISON
Notary Public - State of Hlinois
My Commisaion Expires Sep §, 2014

ATTACHMENT-11C
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GOLD COAST SURGICENTER, LLC

March 27, 2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2™ Floor
Springfield, Illinois 62761

Dear Ms. Avery:

I hereby authorize the Health Facilities Planning Board and the Illinois Department of

Public Health (IDPH) access to any documents necessary to verify the information submitted,

including, but not limited to: official records of IDPH or other State agencies; the licensing or

certification records of other states, when applicable; and the records of nationally recognized

accreditation organizations, I further authorize the Illinois Department of Public Health to obtain

- any additional documentation or information that said agency deems necessary for the review of
this Application as it pertains to 1110.230.a).3)C.

Sincerely,

OFFICIAL SEAL
PETER PAPADOPOULOS
Notary Pubtic - Stats of liiinols
My Commission Expires Aug 13, 2015

845 NORTH MICHIGAN AVENUE, SUITE 985 WEST, CHICAGO ILLINOIS 60611
TEL: 312-521-5500 FAX: 312-202-0492 & 312-202-0908

ATTACHMENT-11D
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Date, 2013

Ms, Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2™ Floor
Springfield, Illinois 62761

Dear Ms. Avery:

I hereby authorize the Health Facilities Planning Board and the Illinois Department of
Public Health (“IDPH”) access to any documents necessary to verify the information submitted,
including, but not limited to: official records of IDPH or other State agencies; the licensing or
certification records of other states, when applicable; and the records of nationally recognized
accreditation organizations. I further authorize IDPH to obtain any additional documentation or
information that said agency deems necessary for the review of this Application as it pertains to
1110.230(a)(3)X(C).

Sincerely,

Co-Appli¢ant

Ule{ s

DM24130261 .}
ATTACHMENT-11D
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' Date, 2013 *

. Ms. Courmey Avery -

Administrator

Health Facilities and Services Review Boa.rd
525 West Jefferson Street, 2 Floor
Springfield, Iiiinois 62761

Dear Ms Avery

: I hereby auﬂ:onze the Health Facdmes Planmng Board and the Illmoxs Department of
" Public Health (“IDPH™) access to any documents necessary to.verify the information submitted,
including; but not limited to: official records of IDPH or other State agencies; the licensing or
certification records of other states, when applicable; and the records of nationally recognized
accreditation organizations. I further authorize IDPH to obtain any additional documentation or’

. information that said agency deems necessary for rb.e review of this Application as it pertams to

1110.230(2)(3)(C).
| Sincerely, i ? &{(
Co-Apphﬁ W

OFFICIAL SEAL
PATR!CMA GARGANO

" DM2130261.1

, ATTACHMENT-11D
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3124/ 2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2™ Floor
Springfield, Hlinois 62761,

Dear Ms. Avery:

1 hereby authorize the Health Facilities Planning Board and the Ilinois Department of
Public Health (“IDPH”) access to any documents necessary to verify the information submitted,

.including, but not limited to: official records of IDPH or other State agencies; the licensing or

certification records of other states, when applicable; and the records of nationally recognized
accreditation organizations. I further authorize IDPH to obtain any additional documentation or

information that said agency deems necessary for the review of this Application as it pertains to

1110.230(2)(3)(C).

Co-Applicant

Sincerely,

DM2M130261.1
183 ATTACHMENT-11D




Mar. 21, 2013 1:14AM

March 18,2013

Ms. Courtney Avery

Administeator

Health Facilities and Services Review Board
525 West Jefferson Street, 2 Floor
Springficld, Illinois 62761

Dear Ms, Avery;

No. 0771 P 1

Please be advised that no “Adverse action™ as defined under 1110,230(a)(3)(B) has been
taken against the Applicant or against any health care facility owned or operated by the Applicant,
directly or indirectly, within three years preceding the filing of theLertificate of Need Application,

Sincerely, ‘

Co-Afplicant
Gregory P. Nicholson

S ibed and swort to me
thi day of Aahs2013

Notary Public

OFFICIAL SEAL
TAWANA MAGISON
Nolary Pubtic - Slale of Minois
My Commission Explres Sep B, 2014

2 v e

————
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Apr. 10, 2013 3:17PM No. 5961 P 3

Date, 2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2 Floor
Springfield, Mlinois 62761

Dear Ms. Avery:

I hereby anthorize the Health Facilities Planning Board and the Xllinois Department of

Public Health (“IDPH") access to any documents tecessary to verify the information submitted,

incinding, but not limited to: official records of IDPH or other State agencics; the licensing or

certification records of other states, when applicable; and the records of nationally recognized

accreditation organizations, I further authorize IDPH to obtain any additional documentation or
information that said agency deems necessary for the review of this Application as it pertains to

1110.230(@)(3XC).
Sincerely,
CB(;;Apphca\nt L
DM2\4130261.1

ATTACHMENT-11D
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3.25.13
Date, 2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2 Floor
Springfield, Hlinois 62761

Dear Ms. Avery:

{ hereby authorize the Health Facilities Planning Board and the [ilinois Department of
Public Health (“TDPH™) access to any documents necessary to verify the information submitted,
including, but not limited to: official records of IDPH or other State agencies; the licensing or
certification records of other states, when applicable; and the records of nationally recognized
accreditation organizations. | further authorize IDPH to obtain any additional documentation or
information that said agency deems necessary for the review of this Application as it pertains to
1110.230(a)(3XC).

Sincer

KEre GRad np

Co-APblicant

OMZE30261 ¢

ATTACHMENT-11D
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Date, 2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2™ Floor
Springfield, Illinois 62761

Dear Ms. Avery:

I hereby authorize the Health Facilities Planning Board and the Illinois Department of
Public Health (“IDPH”) access to any documents necessary to verify the information submitted,
including, but not limited to: official records of IDPH or other State agencies; the licensing or
certification records of other states, when applicable; and the records of nationally recognized
accreditation organizations. I further authorize IDPH to obtain any additional documentation or
information that said agency deems necessary for the review of this Application as it pertains to
1110.230(@)(3)(C).

Sincerely,

/. S
Co-Applicant

DM24130261.1
ATTACHMENT-11D
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March 19, 2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2™ Floor
Springfield, Illinois 62761

Dear Ms. Avery;

I hereby authorize the Health Facilities Planning Board and the Illinois Department of
Public Health (“IDPH") access to any documents nccessary ta verify the information submitted,
including, but not limited to: official records of IDPH or other State agencies; the licensing or
certification records of other states, when applicable; and the records of nationally recognized
accreditation organizations. I further authorize IDPH to obtain any additional documentation or
information that said agency deems necessary for the review of this Application as it pertains to
1110.230(a)(3)(C).

Sincerely,

i

Nikhil N. Verma, MD

DM24130261.1

ATTACHMENT-11D
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Mar 21 2013 8:20AM ' No. 8425 P, )

March 17,2013

Ms. Courtney Avery

Administrator
Health Facilities and Services Review Board

525 West Jefferson Street, 2™ Floor
Springfield, Illinois 62761

Dear Ms, Avery:

1 hereby authorize the Health Facilities Planning Board and the Hlinois Department of
Public Health (“IDPH™) access to any documents necessary to verify the information submitted,
inchiding, but not limited to: official records of IDPH or other State agencies; the licensing or
cartification records of other states, when applicable; and the records of nationafly recognized
acereditation organizations, ¥ further authorize IDPH to obtain any additional documentation or
information that said agency deems necessary for the review of this Application as it pertains to

1110.230(a)(3X(C).

~ Sincerely,

R%, Co-Applicant

DM2\4 130261.1 ATTACHMENT-11D
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Date, 2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 21 Floor
Springfield, lllinois 62761

Dear Ms. Avery:

I hereby authorize the Health Facilities Planning Board and the Illinois Department of
Public Health (“IDPH™} access to any documents necessary to verify the information submitted,
including, but not limited to: official records of IDPH or other State agencies; the licensing or
certification records of other states, when applicable; and the records of nationally recognized
accreditation orgamizations. 1 further authorize IDPH to obtain any additional documentation or
information that said agency deems necessary for the review of this Application as it pertains to
1110.230(a)(3)(C).

Sincerely,

Llesre Mo

Co-Applicant

DM2130261.1

ATTACHMENT-11D
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Apr 11 2013 8:31AM No.2790 P 2
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March 19, 2013

Ms. Courtney Avery

Administrator

Health Facilities and Services Review Board
525 West Jefferson Street, 2* Floor
Springfield, Illinois 62761

Dear Ms. Avery:

I bereby authorize the Health Facilities Planning Board and the Ilinois
Department of Public Health (“IDPH™) access to any documents necessary to verify the
information submitted, including, but not limited to: official records of YDPH or other
State agencies; the licensing or certification records of other states, when applicable; apnd
the records of nationally recognized accreditation organizations. I further authorize
IDPH to obtain any additional documentation or information that said agency deems
necessary for the review of this Application as it pertains to 1110.230(2)(3)(C).

Sincerely,
; C&%;

ATTACHMENT-11D
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SECTION lll. BACKGROUND, PURPOSE OF THE PROJECT, AND ALTERNATIVES
- INFORMATION REQUIREMENTS continue li

- PURPOSE OF PROJECT

1. Document that the project will provide health services that improve the health care or

well-being of the market area population to be served.

It should be noted that this project is not a complete change of ownership. Roberto
Diaz, MD has and will maintain the largest single ownership interest in this facility.
Furthermore, the entity in coﬁtrol of the ASTC is not changing as additional members are
buying into the facility. Those buying in will be also using the facility, thereby improving

access through improving the facility’s utilization.

2. Define the planning area or market area, or other, per the applicant’s definition.

As currently described, the facility’s market area is Health Service Area VI, and Cook
County.  The market area will not change as a result of this transaction. Appended as
ATTACHMENT-12A, is the patient origin data for the facility’s 606 cases. It should be
noted that the majority of patients (64%) were derived from Cook County and 56% from
within the 30-minute travel time contour.

3. Identify the existing problems or issues that need to be addressed, as applicable and
appropriate for the project. [See 1110.230(b) for examples of documentation.]

The issue presented by this project is how to improve the utilization of the existing
health care resource, Gold Coast Surgicenter.

4, Cite the sources of the information provided as documentation.

Please refer to Part 1120 under the financial section of this application for
documentation of the cash infusion and the projected change is operations. The facility’s
historical use rates have been reported in its 2011 and 2012 IDPH Annual Questionnaire
form of which tﬁe IDPH profile is and the actually questionnaire form are appended as
ATTACHMENT-12B.

ATTACHMENT-12
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SECTION Ill. BACKGROUND, PURPOSE OF THE PROJECT, AND ALTERNATIVES
— INFORMATION REQUIREMENTS continue iv

5. Detail how the project will address or improve the previously referenced issues, as

well as the population’s health status and well-being.

This transaction seeks to allow eleven practicing surgeons to acquire minority interest
in the Applicant entity, Gold Coast Surgicenter, LLC. Although many of these 11 already
utilize the subject facility by taking on an ownership interest and to qualify for the “Safe
Harbors™ from the “Anti-Kickback” statute will require referrals of at least one third of their
cases. Collectively, these physicians performed approximately 24,000 procedures of surgery
in the past 24 months. The minimum percentage on an annualized basis equates to
approximately 4,000 procedures of surgery that will greatly improve the utilization of Gold

Coast Surgicenter.

6. Provide goals with quantified and measurable objectives, with specific timeframes
that relate to achieving the stated goals as appropriate,

The best indicator of meeting the proposed goal is the improved utilization of the
Subject facility.

For projects involving modernization, describe the conditions being upgraded if any. For facility

projects, include statements of age and condition and regulatory citations if any. For equipment
being replaced, include repair and maintenance records.

This item is not applicable as the project does not involve modernization.

ATTACHMENT-12
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ASTC Survey Form - 2012 Data Page 1 of 1

Hlinois Health Facilities and Services Review Board
ANMBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012

This is a formal request by IDPH for full, complete and accurate information as stated herein. This request is
made under the authority of the Health Facllities Planning Act [20 ILCS 3880/]. Failure to respond may result in
sanctions Including the foliowing:

"A person subject to this Act who fails to provide Information requested by the State Board or State Agency
within 30 days of a formal, written request shall be fined an amount not to exceed $1,000 for each 30-day period,
or fraction thereof, that the information is not received by the State Board or State Agency.” [20 ILCS 3960/14.1(b)
(6)]

This questionnaire is divided Into 2 sections: ’
Part|
Collects Information on your facllity and facliity utilization.
THIS PART MUST BE REPORTED FOR CALENDAR YEAR 2012.

Part i
Collects Financlal and Capital Expenditure information for your facllity.
THIS PART MUST BE REPORTED FOR THE MOST RECENT FISCAL YEAR AVAILABLE TO YOU.

The Certification Statement on page 15 must be completed before the survey data can be submitted.

This survey must be completed and submitted by February 28, 2013.

Facilities failing to submit this questionnaire within the required time frame will be reported to the fllinols Health
Facliitles and Services Review Board for the its consideration of the iImposition of sanctions mandated by the Act.

If you have problems or questions concerning the survey, please check the [heip] links provided. If you still have
problems, contact this office via e-mall to DPH.FacilitySurvey@Iliinols.gov, or by telephone at 217-782-35186.

Please review the following Information on file for your facllity and contact this office to report any inaccuracies:

ASTC Name . |GOLD COAST SURGICENTER, LLC |
ASTC [845 N_ MICHIGAN AVE., #985W |
Address

;c\;egc ICHICAGO | ] ZCodefgogrio201 |

XM TN e

ATTACHMENT-12B
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ASTC Survey Form - 2012 Data ' Page 1 of 1

Ilinois Health Facilities and Services Review Board Page 2
AMBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012

Instructions for Completing this Form:

NOTE: Validation rules have been set up for some items; if your responses do not meet the validation rules, or if
you have not filled in some required fields, you wiil not be allowed to proceed fo the next page.

Navigating and Saving:
There are 3 buttons at the bottom of each survey page except the last one.
‘Next’ takes you to the next page of the survey
‘Back’ returns you to the previous survey page
‘Save’ saves work in progress if you need to stop before finishing,

NOTE: YOU DO NOT NEED TO SAVE AFTER EACH PAGE.
ONLY SAVE IF YOU NEED TO STOP BEFORE COMPLETING THE SURVEY,

IMPORTANT

When you save your work, the unfinished survey is stored on our server with a new, random address. You will he
prompted to set a bookmark or Favorite In your web browser. YOU MUST DO THiS; YOU CANNOT ACCESS YOUR
SAVED FORM WITHQUT IT. The link provided in your e-mall notice WILL NOT access the saved form, only a biank
survey. When you are ready to continue, use the hookmark or favorite to open the form. You will be returned to
the pface where you left off.

Saving the form also allows you to send the link created to anather person to enter data, if needed. Since the link
is to a file saved on our survey system, all the other person needs Is the link to access the saved form.

Please contact this office at 217/782-3516 or by Emall to DPH.FacilitySurvey@lilinois.gov with any questions.
Thank you for your cooperation.

J 8% 50% T 1&15}

ATTACHMENT-12B
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ASTC Survey Form - 2012 Data Page 1 of 1

inois Health Facilities and Services Review Board Page 3
AMBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012
Part | - Facility Data
1. FACILITY OWNERSHIP INFORMATION
A, Indicate the type of ownership for your ASTC (Choose only one):
FOR PROFIT NOT FOR PROFIT
C Sole Proprietorship (¢ Church Related
G Corporation (*RA) ¢ State
C Partnership (registered with county) O County
O Limited Partnership ("RA) C City
C Limited Liabllity Partnership (*RA) C Township
@ Limited i.iability Company {(*RA) C  Other Not for Profit (Specify below)
C Other For Profit (specify below)
Other Ownership Type L } *RA - Reglstered Agent Required

B. If your facility ownership requires a Registered Agent with the Illinois Secretary of State (marked *RA ahove),
indicate the name, address and tefephone number of this person or company (must be an lllinois resident or

companyy).
Name of Registered Agent: [HARCLD ROSEN i
Address: [5 WEST MONROE SUITE 3600 |
g;tx;)fhm and Zip Code (plus [CHICAGO, ILLINOIS 60803-5026 |
Telephone Number: [312-458-1300 j

C. Provide the name and relational Interest of all organizations or entities that are (egally, financially or
otherwise related to the licensee (e.g., parent, subsidiary, affiliate, management agreement, etc.)

Name Relationship Type of interest

I
i

il

i

I

U | O N |

PR § SN § WU } S § W

b WN
—

ATTACHMENT-12B
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ASTC Survey Form - 2012 Data Page 1 of |

llinois Health Facilities and Services Review Board Page 4

AMBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012
Part | - Facility Data

D. indicate the name, address and telephone number of the legal owners/operators of the facility. If you have
more than 25 owners to report, please enter the information into a spreadsheet using the format below and
emali to DPH.FacilitySurvey@illinois.gov:

Owner Name Address City, State Zip Code-Plus 4 mmmm
1 |ROBERTO DIAZ MD {845 N MICHIGAN AVENUE STE 98JCHICAGO, L. 60611-2213/{312.521-5500 1
2 [NEURO ONE, LLC 712 SOUTH MILWAUKEE AVENUJ|LIBERTYVILLE IL 60048-J[847-362-1848 ]
3 [GREGHORNERMD __ 1[3187 EAST RUBY HILL DRIVE__J[PLEASANTON CA 94588]/925-084-4734 |
4 [SMITHFIELD MEDICAL DE[1504 EUREKA ROAD, STE 230 JJROSEVILLE CA 85661-30]9166984700 |
5 Il 1 1 |
6 T _ ) |
4 & s00¢8-3279 ~ ’
8 [ | @ Y26 to//le e Road 1 |
s | ] Pleasaiser OF 74EES- I |
10 i §S/7 | {
" | 9s0es-s9058 - t |
12 i | |
13 | |
“ 1
15 ] | |
16 | I |
17 J | |
" ] ]
19 i} | |
2 | ; | |
21| f | | i
2| | | J |
2 | | |
2 j J J |
2 | ; i

% MR A%

ATTACHMENT-12B
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ASTC Survey Form - 2012 Data Page 1 of 1

Illinois Health Facilities and Services Review Board Page 5
ANBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012
Part | - Facility Data
2. PROPERTY OWNERSHIP INFORMATION

if the facility property Is not owned by the facility legal owner/operator, indicate the name, address
(including Zip Code plus Four) and telephone number of the property owner:

Property Owner Address City, State Zlp Code-plus 4
1 {WATER TOWER, LLC _{[845 N MICHIGAN AVENUE {[CHICAGO IL 80611-221}|312-440-3850 |

3. CONTRACTUAL MANAGEMENT
if management of this facllity is performed by independent contractor(s), not by an employee of the facility,
list the individual name(s) and address(es) of each Independent contractor. If management is NOT done by
independent contractor(s), Indicate by checking the box provided.

Telephone (xxx/xxx-
XXURIOKXX}

Zi No Contractual Management
Contractor Name Full Address

|

I ]
| J
i |
| |
| |

|

4. FACILITY STAFFING
A. Please Indicate the number of hours In a work week for a full-time employee of your facility: |0 l

B. Staffing Patterns T
Please indicate the number of Fuil-Time Equivalent employees (FTEs), paid directly by the facility, working

at your facllity during the first pay period of December, 2012.
ersonnel Full-Time Equivalents
Administrators
hysicians
urse Anesthetists
Director of Nursing

gistered Nurses
ertified Aides
Other Health Professionals

iOther Non-Health Professionals

TOTAL FACILITY
PERSONNEL

ATTACHMENT-12B
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ASTC Survey Form - 2012 Data Page 1 of 1

lilinois Health Facilities and Services Review Board Page 6
AMBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012
Part | - Facility Data

INFORMATION CONCERNING PATIENTS SERVED - CALENDAR YEAR 2012
5. Patients by Age Groups

Please indicate the number of patients during the calendar year 2012 by age and sex. If the patient was seen
more than once, he/she should be counted for each new incident.

MALE FEMALE

0-14 Years 0 ‘
1544 Years 163 391
45-84 Y 130

84 Yoars 1% | ToTAL
65-74 Years 4 10 PATIENTS
75+ Years 3 0 SERVED
TOTALS [260 l[s31 j o |79t |

6. Source of Payment

Please indicate the numbers of patients your ASTC saw during calendar year 2012, by sex and PRIMARY

PAYOR. The Total Male and Total Femaie patients reported must be the same as those reported In
Question §.

Medicaid
Medicare
Other Public* '

Private Insurance
Private Payment
Charity Care*
Definttions '

TOTALS jas0 ~|[531 j

*Other Public payment includes Individuals whose primary payment source is Veterans Administration, County
Boards,

Community Aid Agencies, grants, CHAMPUS, CHAMP-VA, and other government-sponsored programs, excluding
Medicare and Medicaid.

“Charity care” means care provided by & heafth care facifity for which the provider does nof expect fo recefve
payment from the patient or a third-party payer. {20 ILCS 3960, Section 3] Charity care does not include bad debt

or the unreimbursed cost of Medicare, Medicaid, and other federal, State, or local Indigent health care programs,
eligibility for which is based on financial need.

‘ 5% 50% mm}

ATTACHMENT-12B
iye .o 201 )
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ASTC Survey Form - 2012 Data _ Page 1 of 1

lilinois Health Facilities and Services Review Board Page 7

AMBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012
Part | - Facility Data

7. Patients by Place of Origin - Calendar Year 2012
Preferred Reporting Method:

Foryour ea f reportin ve supplied a Microsoft Excel worksheet e f Pa Origi
1. CLICK HER CCESS THE WORKSHEET,
2. Save the worksheet to your computer,

3. Folfow the directions on the worksheet to enter your data.

4, Emal compfieted spreadsheet to DPH.FacilitySu inols.gov.
5. Re ac of heet in follow-up is required.

If you do not wish to use the Patient Origin workshest, please use the spaces below to report the places of origin

of the patients seen at your ASTC during Calendar Year 2012, and the number of patients from each area. 5-digit
Zip Code areas are preferred; if Zip Code information is not available, please report counties of origin. if you need
more spaces, click ‘More Patients' at the bottom of this page, otherwise click 'Finished' to go on to the next )

question.

Zip Code Area County Name Nurmioor of Zip Code Area County Name Number of

L I S | ‘ * 0 N
2 0 B 27 ]
3 (] ' 0
4 - B ) 29 o
] I R T ) I I
8 0 | 31 0
7 0 32 it
of I D N R __Jo
! 0 ‘ 1 o
10 0 % 0
1 0 p 38 0
| N 0 i sif o
13 0 38 1o
14 0 29 0
Ll I o I “of _ R L
sl B D 2 D o
) o 0 42 10
18 B 0 43 1o
i T . “y ) I [

] e O__...,. ,,,,, l 45 S | O.._ N
2 0 ; 4 | -
Z 0 | a7 0
23 N P |\ o ] I S e
24 0 i 49 o
25 0 | 50 0

C More Patients ® Finished

ATTACHMENT-12B
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ASTC Survey Form - 2012 Data Page 1 of 1

lllinois Health Facilities and Services Review Board Page 8
AMBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012
Part | - Facility Data

FACILITY

OPERATIONS

8. Please Indicate the number of hours your ASTC Is in operation on each day of the week: (if the ASTC is open
from Bam to 6pm, that is 10 hours of operation.) DO NOT REPORT OPENING AND/OR CLOSING TIME.

Houfs Open

9. Treatment Rooms by Type
Please Indicate the number of rooms and stations in use at your ASTC for each category listed below:

[o. Operating Rooms (Class C)*
b. Special Procedure (not operating) Rooms (Class B}*

. Examination Rooms
4. Stage 1 - Post-Anesthesla Recovery Stations
F. Stage 2 - Step-down Ambulatory Recovery Stations

10. Hospital Relationships
List ali hospitals with which your ASTC has a contractual relationship, Including transfer agreements.

Hospital Name and City T;af:f::s
1 |INORTHWESTERN MEMORIAL HOSPITAL [4]
20 S _ifo
3 [ 0
4 0
L | o

*Qpesting Room (Class C)i Operating Room is defined as  setting designed and equippad for major surglcal procedures that require
general or reglonal block anesthesia and cupport of vital bodily functions.

Surgical Procedure Ropm {Ciass B): Surgical Procedure room is defined as a setting designed and equipped for mejor or minor surgical
procedures performed in conjunction with oral, parenteral, or Intravencus sedation or under analgesic or dissociative drugs.

{Source: Guidelines for Optimal Ambulatory Surgical Care and Office-tiased Surgery, third edition, American Coflege of Surgeons)

ATTACHMENT-12B
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ASTC Survey Form - 2012 Data . Page 1 of 1

lillinois Health Facilities and Services Review Board Page 8

AMBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012
Part | - Facility Data

SURGICAL UTILIZATION FOR CALENDAR YEAR 2012 - OPERATING (Class C}* -

ROOMS Definition

11. For each llsted surgical category, Indicate the number of surglcal cases, the number of hours spentin
getting up the surgery rooms for use, the hours of actual surglical time, and the number of hours spent in
clean-up after the surgery was completed. Round the time reported to the nearest quarter of an hour. For
example, a totat of 318 hours and 40 minutes would be rounded to 318.75 hours for reporting purposes.

IOtolaryngology fo

’Pain Management {0

[Prastic 64 1.75 ;

Podiatry 6 o s B |

Thoracic 0 I[ﬁ_-f 0 o |

Urology 0 [0_-—-_1, [o_—g 0 i
TOTALS Bos. b T [068 302

*Operating Room (Class C): Uperating Room Ls defined as a setting degigned and equipped for major surgical procedures that require general or

reglonal block anesthesia and support of vital bodily functions,
{Source: Guidelines for Optimal Ambulatory Surgicat Care and Office-based Surgery, third edition, American College of Surgeons)

Number of Surgery Room Actual Surgery Room
Gl S‘::s::z::;;"’ Clsr p e
ardiovascular i
IDermatoIogy r——[ i
General Surgery 2 0 75 i i
Gastroonterology {i0 N [(T—._——_;’ 0 i
Neurotogical 0 ﬁ—-—_f 11.75 |
0B/Gynecology  [I5 0 B ks !
ral/Maxiliofacial  J{0 0 0 ko j
[Ophihalmology _0 E——_—[ :
[Laser Eye Surgery [0 b b o ;
Orthopaedic [104 b 205 jfs2
0
0
0

ATTACHMENT-12B
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ASTC Survey Form - 2012 Data : Page 1 of 1

Hiinois Health Facilities and Services Review Board Page 10

AMBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012
Part | - Facility Data

SURGICAL UTILIZATION FOR CALEN YEAR 2012 - PROGEDURE (not operating) ROOMS

12. For each listed surglcal procedure category, indicate the number of dedicated procedure (non-operating)
rooms, the number of surgical cases, the number of hours spent In sefting up the procedure rooms for use,
the hours of actual surgical time, and the number of hours spent in clean-up after the procedure was
completed. Round the time reported to the nearest quarter of an hour. For example, a total of 318 hours
and 40 minutes would be rounded to 318.75 hours for reporting purposes.

If your facility performs other, unlisted non-operating room procedures, use lines e. - h. to report these
procedures. Indlcate the type(s) of procedure(s), the number of surgical cases, the number of hours spent in
setting up the procedure rooms for use, the hours of actual surgical time, and the number of hours spant In
clean-up after the procedure was completed. Total multi-purpose procedure rooms are to be reported In the
line befow the fable.

NOTE - For reporting purposes, a case is defined as a PATIENT TREATED. If a patient has 3 procedures
performed, that Is counted as 1 CASE. TOTAL PROCEDURE ROOMS must equal Procedure Rooms
reported on line b., Question 9. Total Procedure Room Cases plus Total Operating Room Cases from
Question 10 must equal Total Patients Served from Question &.

Procedure ctuat Surga Procedure
Dedicated Procedure Rooms {Class B}* Rooms | Cases [Room Set-Up Tim erg Y| Room Clean-
Time Up Time
. Dedicated Gastro-Intestinal Procedures [0 0 0
. Dedicated Laser Eye Procedures 0 0 0 0
ic. Dedicated Pain Management Procedures J1 185 0 36.25 80
. Cardlac Catheterization Procedures 0 0 0 0 §
Procedure Procedure
Muitipurpose Rooms (Specify Procedure) Cases |Room Set-Up cmg.'!“sn:rgery Room Clean-
Time Up Time
t._ 0 0 0 0
f, 0 0 0
ol — — P o D
h. 0 0 0 _ 0
Total Muiti-Purpose Procedure Rooms 0
TOTALS - ALL PROCEDURE ROOMS R THas To 1f36.25 80 |

*Surgicat Procedure Room {Class B): Surgical Procadure roam is defined as a setting designed and equipped for major or minor surgical procedures
performed In conjunction with oral, parenteral, or intravencus sedatfon or under anaigesic or dissoclative drugs, (Source: Guidetines for Optimal
Ambulatory Surgical Care and Office-based Surgery, thind edition, American Coflege of Surgeons)

Click on 'Next' to continue to Part Il - Financiaf and Capitai Expenditures Data
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ASTC Survey Form - 2012 Data Page 1 of 1

llinois Health Facilities and Services Review Board Page 11
AMBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012
Part Il - Financial and Capital Expenditures Data

THE DATA REQUESTED BY THIS QUESTIONNAIRE ARE AUTHORIZED
PURSUANT TO THE ILLINOIS HEALTH FACILITIES PLANNING ACT [20 ILCS 3960/5.3]

THESE DOLLAR AMOUNTS MUST BE TAKEN FROM YOUR MOST RECENT ANNUAL
FINANCIAL STATEMENTS, WHICH INCLUDE YOUR INCOME STATEMENT AND BALANCE
SHEET. FINANCIAL STATEMENTS ARE DEFINED AS AUDITED FINANCIAL STATEMENTS,
REVIEW OR COMPILATION FINANCIAL STATEMENTS, OR TAX RETURN FOR THE MOST

RECENT FISCAL YEAR AVAILABLE TO YOU.

This part of the survey collects Financial and Capital Expenditure information for your facility.
This part MUST BE REPORTED FOR THE MOST RECENT FISCAL YEAR AVAILABLE TO YOU.

if you have problems providing the information requested, contact this office via e-mail at
DPH.FacilitySurvey@illinois.gov, or by telephone at 217-782-3516.

INDICATE THE STARTING AND ENDING DATES
OF YOUR MOST RECENT FISCAL YEAR (mm/dd/yyyy)

Starting  [01/01/2012 i Ending [12312012 ]

Source of Financial Data Used
[Review or Compilation Financial Statements [

25 2 S0%  7ER
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ASTC Survey Form - 2012 Data Page 1 of 1

lliinois Health Facilities and Services Review Board - Page 12

AMBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012
Part Ii - Financial and Capital Expenditures Data

A. CAPITAL

EXPENDITURES
Provide the following information for all projects/caplital expenditures in excess of $311,336 obligated by or on
behalf of the health care facility for your reported Fiscal Year (click the link below the table for definitions of

terms):
Description of Project/ Capital Expenditure { Amount Obligated m:g: f CoN :f’ rr:j;:mmber
e I N e
0
[Defintions]

Report the TOTAL of ALL Capltal Expenditures for your reported Fiscal Year:

TOTAL ACTUAL CAPITAL EXPENDITURES FOR YOUR REPORTED FISCAL ,
YEAR (including expenditures below $311,336) {0 ;

ATTACHMENT-12B
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ASTC Survey Form - 2012 Data Page 1 of 1

filinois Health Facilities and Services Review Board Page 13

AMBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012
Part ll - Financial and Capital Expenditures Data

- B. NET REVENUE BY PAYMENT SOURCE - REPORTED FISCAL YEAR
Please Indicate your Net Revenue during your reported Fiscal Year, by payment source.

Net Revenue (in Dollars
Medicaid 0

Medicare 0
OtherPublic* 0 -
Private Insurance [|2543652.94
Private Payment [[683711.25

Total Revenues  [3257364.19 |

*Other Public payment includes individuals whose primary payment source is Veterans Administration, County Boards,
Community Aid Agencies, grants, CHAMPUS, CHAMP-VA, and other government-sponsored programs, excluding
Medicare and Medicaid.

C. TOTAL ACTUAL COST OF SERVICES PROVIDED TO CHARITY CARE* CASES - REPORTED FISCAL
YEAR

| Amount (in Dollars
Total Actual Cost of Services Provided to Charity Care* Cases |[0

*"Charity care” means care provided by a health care facility for which the provider does not expect fo receive
payment from the patient or a third-party payer. {20 ILCS 3960, Section 3] Charity care does not include bad
debt
or the unreimbursed cost of Medicare, Medicaid, and other federal, State, or local indigent health care

programs,
eligibility for which is based on financial need.

ATTACHMENT-12B
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ASTC Survey Form - 2012 Data Page 1 of 1

Hinois Health Facilities and Services Review Board Page 14

AMBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012

Please provide the following information for the individual responsible for the preparation of this questionnaire:

Contact Person Name |Edward Ortiz !
Contact Person Job Title Administrator }
Contact Person Telephone 312-521-5500 ;
Contact Person E-Mall Address [eortiz@goldcoastsurgicenter.com |

Please provide the following Information for the facliity Administrator/CEO:

Administrator's Name [Edward Ortiz !
Administrator's Title ministrator |
Administrator Telephone 312-521-5500 |
Adminlstrator E-Mail Address |eortiz@goldcoastsurgicenter.com i

If you have any comments on the survey, please enter them In the space below.

BRI TN
| 2% o0% % 100%)
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ASTC Survey Form - 2012 Data Page 1 of 1

Ninois Health Facilities and Services Review Board Page 16
AMBULATORY SURGICAL TREATMENT CENTER QUESTIONNAIRE FOR 2012

CERTIFICATION OF SURVEY DATA

Pursuant to the Health Facilities Planning Act (20 ILCS 3960/13), the State Board requires "all health facilities
operating in the State to provide such reascnable reports at such imes and containing such information as is
needed” by the Board to carry out the purposes and provisions of this Act. By completing this section, the
named individual is certifying that he/she has read the foregoing document, that he/she is authorized to make
this certification on behalf of this facillty, and that the information contained in this report is accurate, {ruthful
and complete to the best of his/her knowledge and belief. Please note that the State Board will be relying on
the information contained in this document as being truthful and accurate information. Any

misrepresentations will be considered material,

{71 1 certify that the information in this report is accurate, truthful and complete to the best of my knowledge.

Person JEDWARD ORTIZ |
Certifying
Job Title |JADMINISTRATOR | geniﬁeation [03/01/2013 il
ate
ank you for C leting the ASTC Questi ire

WE STRONGLY RECOMMEND THAT YOU PRINT OUT EACH PAGE OF THIS FORM WITH
YOUR ANSWERS FOR FUTURE REFERENCE.

ONCE YOU HAVE SUBMITTED THE FORM, NO FURTHER ACCESS OR CHANGES ARE
POSSIBLE.

YOU CANNOT RETRACT OR CHANGE A SUBMITTED FORM, SO BE SURE TO VERIFY
- YOUR ANSWERS BEFORE CLICKING ON THE 'SUBMIT FORM' BUTTON.

WHEN YOU HAVE REVIEWED AND PRINTED YOUR RESPONSES, CLICK THE ‘SUBMIT

FORM' BUTTON TO SEND YOUR COMPLETED QUESTIONNAIRE BACK TO OUR
OFFICE, YOU WILL BE ROUTED TO A CONFIRMATION PAGE.

IF YOU HAVE ANY PROBLEMS, PLEASE CONTACT THIS OFFICE IMMEDIATELY AT
217-782-3516 OR BY EMAIL AT DPH.FacilitySurvey@illinois.gov

ATTACHMENT-12B
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SECTION lll. BACKGROUND, PURPOSE OF THE PROJECT, AND ALTERNATIVES
- INFORMATION REQU'REMENTS Continue v

ALTERNATIVES

1. Identify ALL of the alternatives to the proposed project:

Alternative options must include:
A. Proposing a project of greater or lesser scope and cost;

B. Pursuing a joint venture or similar arrangement with one or more providers or
entities to meet all or a portion of the project’s intended purposes; developing
alternative settings to meet all or a portion of the project's intended purposes;

C. Utilizing other health care resources that are available to serve all or a portion

of the population proposed to be served by the project: and

D. Provide the reasons why the chosen alternative was selected.

This project is classified as a change of ownership as more than 50 percent of
the interest in the company is changing hands. That being said, the largest single
interest holder will remain Roberto Diaz, MD. The physicians purchasing interest
will each only have their proportionate share of 65 units. Therefore, the alteratives
to this project are limited to not selling any equity in the facility, selling all the equity
in the facility and the project as proposed which was selected to fulfill the core tenant
of the Certificate of Need program which is to better utilize existing health care

resources.

2. Documentation shall consist of a comparison of the project to alternative options.

The comparison shall address issues of total costs, patient access, quality and
financial benefits in both the short term (within one to three years after project
completion) and long term. This may vary by project or situation. FOR EVERY
ALTERNATIVE IDENTIFIED THE TOTAL PROJECT COST AND THE
REASONS WHY THE ALTERNATIVE WAS REJECTED MUST BE
PROVIDED.

Sell No Interest in Gold Coast Surgicenter, LLC.

Total Cost
There is not any capital costs associated with this alternative.

ATTACHMENT-13
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SECTION lil. BACKGROUND, PURPOSE OF THE PROJECT, AND ALTERNATIVES
- INFORMATION REQU'REMENTS Contlnue vi

Patient Access

In addition to this alternative having no capital costs, it also does not have the potential
for soliciting surgeons to perform additional cases at Gold Coast Surgicenter. Therefore, this
alternative does not directly improve patient accessibility.

ualit

For purposes of this project, quality of other providers is not questioned and presumed
equal. The issue presented here is the better utilization of the existing health care resource of
Gold Coast Surgicenter. Of course, the optimum utilization of a facility can lead to operations
are more efficient and in the long run result in a higher quality of care. Therefore, this
alternative does not lend itself to improved quality.

Financial Benefits

This alternative does not provide a financial benefit either through a capital infusion or
through the substantial increase in utilization. For this and the above reasons, this alternative
was not considered viable.

Selling All Equity in Gold Coast Surgicenter, LLC.
Total Cost

Based upon the current interest unit price of $30,000 per unit, the cost of this alternative
would be $3,000,000.
Patient Access

This alternative does not improve access for the existing patients and clientele who
currently utilize the Subject facility. Rather, patient access gets changed and the Applicant
relinquishes all control of maintaining accessibility or improving it.

Quality
For purposes of this project, quality of other providers is not questioned and presumed

ATTACHMENT -13
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SECTION Ilil. BACKGROUND, PURPOSE OF THE PROJECT, AND ALTERNATIVES
— INFORMATION REQU'REMENTS Continue vii

equal. The issue presented here is the better utilization of the existing health care resource of
Gold Coast Surgicenter. Of course, the optimum utilization of a facility can lead to operations
that are more efficient and in the long run result in a higher quality of care. This alternative does
not guarantee improved utilization. Therefore, this alternative does not lend itself to improved
quality.

Financial Benefits

This alternative provides a financial benefit to the Applicant but does nothing for the
facility itself. Collectively, accessibility, improved utilization and the more effective use of
existing health care resources cannot be realized. For these reasons, this alternative was
considered as not viable.

The Project as Being Proposed
Total Cost
The cost of this project is $1,950,000. All other costs are part of normal operations.

Patient Access

The proposed transaction guarantee’s improved utilization, which, translates into
improved accessibility. With additional physicians, a greater number of patients can be reached
and cared for in the lower cost alternative of an ASTC as compared to the institutional and more
costly Hospital environment.
Quality

For purposes of this project, quality of other providers is not questioned and presumed
equal. The issue presented here is the better utilization of the existing health care resource of
Gold Coast Surgicenter. Of course, the optimum utilization of a facility can lead to operations
that are more efficient and in the long run result in a higher quality of care. In addition, the
physicians purchasing an interest are world class physicians each of whom bring a notable level
of expertise. Therefore, this alternative does appear to be able to lead to improved quality.

ATTACHMENT-13
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SECTION Ill. BACKGROUND, PURPOSE OF THE PROJECT, AND ALTERNATIVES
~ INFORMATION REQUIREMENTS continue viii

Financial Benefits

For the cost of the project this alternative improves utilization of an existing underutilized
health care resource and improves patient access through the addition of eleven physicians. For
these reasons, this alternative was sleeved as most viable.

3. The applicant shall provide empirical evidence, including quantified outcome data

that verifies improved quality of care, as available.

For purposes of this project, quality of other providers is not questioned and presumed
equal. The issue presented here is the better utilization of the existing health care resource of

Gold Coast Surgicenter. Therefore, this item does not appear to be germane.

ATTACHMENT-13
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SECTION VI. MERGERS, CONSOLIDATIONS AND ACQUISITIONS/CHANGES OF
OWNERSHIP continuei

NOTE: For_all projects involving a_change of ownership THE TRANSACTION

DOCUMENT must be submitted with the application for permit. The transaction
document must be signed dated and contain the appropriate contingency language.

The transaction document is appended as ATTACHMENT-3A.
A. Criterion 1110.240(b), Impact Statement

1. Any change in the number of beds or services currently offered.

There will be no change in the number of OR’s or specialties offered. The
Subject facility currently has four operating rooms with sixteen recovery stations
fully equipped to perform Gastroenterology, OB/Gynecology, Orthopedic, Pain
Management, Plastic, and Podiatry procedures. Should this project be épproved, all
operating rooms, recovery stations, and specialties offered will remain the same.

2. Who the operating entity will be.

The proposed operator will remain, Gold Coast Surgicenter, LLC.

3. The reason for the transaction.

The reason for this project is to bring into Gold Coast Surgicenter, LLC (as
minor shareholders) additional physicians/surgeons who will also utilize, to a greater
extent, the existing health care resource of the ASTC. Control is not changing as the
greatest single shareholder will remain Roberto Diaz, MD.

4. Any anficipated additions or reductions in employees now and for the two
years following completion of the transaction.
The ongoing facility operation is appropriately staffed for the utilization level

being maintained. However, it is the Applicant’s intent to improve utilization to the

Gold Coast Surgicenter State’s optimal level of 80%. It should be noted that
Staffing Pattern Current  Proposed
Administrator 1 1| upon the approval of this transaction and upon
DON 1 1
RN's 5 7.1 . e .
Other Health Prof. 4 s | optimal utilization, the Applicant proposes an
Non Health Prof. 5 5
Total 16 1] increase of 3.1 FTE’s.
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SECTION VI. MERGERS, CONSOLIDATIONS AND ACQUISITIONS/CHANGES OF
OWNERSHIP Continue ii

5. A cost-benefit analysis for the proposed transaction.

The immediate costs and benefits of this project are: The cost to the project is
essentially, the purchase of 65 shares from the 85 shares held by Dr. Diaz to be split
between eleven physicians. The benefit is having the additional doctors to directly
contribute to the utilization of the existing health care resource. According to the
financial projectioﬁs included herein, a four percent increase in total revenue
produces a thirteen percent increase in net income. This is largely due to the
economies-of-scale in optimizing the capacity of the existing health care resource.
The most important benefit is being able to increase accessibility through by adding
eleven additional physicians, all for the purchase of interest into Gold Coast
Surgicenter, LLC at a cost of $1,950,000. However, a distinction can be made
between project costs, project benefits and the following life-cycle costs and benefits.
Specifically, this project provides an infusion of capital to a existing valuable health
care resource in the State’s overall health care system.

The health care delivery system in Illinois has a facility hierarchy that starts
with hospitals providing the most acute care and physicians’ offices and. clinics
meeting the basic and everyday health care needs of the general population.
Complicating this hierarchy of care is the fact that hospitals are a safety net provider
that cannot turn away patients for care. As such, as it relates to a hospital’s surgery
department, outpatient surgical patients are integrated with more acute care and more
complex surgical cases. This environment has the potential to expose healthy and
less healthy patients which results in increased risk for spreading infections and less
consistent use of staff per specialty. Additionally, the U.S. General Accounting
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SECTION VI. MERGERS, CONSOLIDATIONS AND ACQUISITIONS/CHANGES OF
OWNERSHIP Conﬂnue il

Office (GAO) has recently concluded that the cost of performing a procedure
in an ASTC is lower than the cost of providing the same procedure in a hospital
outpatient department and, thus, lower payments are appropriate (GAO report: GAO-
07-96. Washington DC: Government Accountability Office). Thus, the life-cycle or
ongoing costs and benefits of proceeding with this alternative, i.e., revitalization of an
existing ASTC, are the cost savings for patients, third party payers, and ultimately the
‘reduced Government reimbursements with the benefit of not having to spend capital
on the development of a new ASTC nor the closure of the existing resource that could
result in addition burden on area hospitals. Furthermore, according to MedPAC,
ambulatory surgical treatment centers many times oﬁ'er more convenient locations,
shorter waiting times, and easier scheduling for patients than hospitals. Therefore,

the benefits of this project far outweigh the cost or relative alternatives to this project.

B. Criterion 1110.240(c), Access

1. The current admission policies for the facilities involved in_the proposed
transaction.

Appended as ATTACHMENT-19A4, is the admission (Scope of Care) policy

for the existing Gold Coast Surgicenter.

2. The proposed admission policies for the facilities.
Appended as ATTACHMENT-19A, is the admission (Scope of Care) policy

for the proposed Gold Cost Surgicenter. Please note that the Applicant, Gold Coast
Surgicenter, LLC is not changing and that their admission policies and operational

procedures will not change.
ATTACHMENT-19
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SECTION Vi. MERGERS, CONSOLIDATIONS AND ACQUISITIONS/CHANGES OF
OWNERSHIP continue iv

3. A letter from the CEO certifying that the admission policies of the facilities

involved will not become more restrictive.

Appended as ATTACHMENT-19B, is a letter from the Applicant stating that

the admission policies of the Subject facility will not become more restrictive.

C. Criterion 1110.240(d), Health Care System

It should be noted that this project is proposing the Change of Ownership that will resuit
in 50% control changing hands of an ASTC. The ASTC is not part of any Health Care System.
Under item 1110.240(c) above, the Applicant has documented that admissions policy and
transfer agreements will not become more restrictive. The purpose of this project is to increase
the utilization of the ASTC through the affiliation with Dr. Roberto Diaz through Gold Coast
Surgicenter, LLC. This facility and its proposed Applicant have no input on the use of other area
care providers. Therefore, the items 1-7 of this criterion are not applicable. Item “B” above is
not germane as this is an existing ongoing service and, again, the Applicant and the Subject

ASTC is not part of a “Care System”.
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TRANSFER AGREEMENT

This Teansfor Agreement ("Agreement™) is cotorcd into as bf Tebruary 18, 2010
(“Effcetive Datc™) by and betweon Northwestern Mcemarinl Hospital, an Hlinois corporation
(“Receiving Hospital”) and Gold Coast Surpicenter (“I'ransferring Facility™). ‘The Receiving

Hospilal and Transferring Hospital may be referred to individually as a “Party” and collectively
the “Partics™. '

RECITALS
WHEREAS, ‘I'ransforring Facility owns and operates a general acute cave hospital;

WHEREAS, ‘Yransforring Facility receives, from thne to time, patients with gencral injurics
who are in need of reutment that may not be available at Transferring Facility, but are availablc
at Recoiving Hospital; and ,

WHEREAS, the Parties desire to establish a transfer arrangemeont to promote continuily of carc
and trcatment appropriate (o the necds of patients with general injucies.

NOW, TIHEREFORE, for and in consideration of the terms, conditions, covenants, agreements
and obligations contained herein: ‘

SECTION 1
PATIENT TRANSFERS

1.1 Accoptance of Patients. Upon recommendation of an attending physician, and pursuant
to the provisions of this Agreement, Receiving Hospital agroes to accept the transfer of
patients with general injuries from Transferring Facility provided that custorary
admission requirements, applicablo State and Federal laws and regulations arc met, and
Receiving Hospital has the capdcity and ability to treat the patient, as-determined in its
sole discretion. A rexjuest for a patient transfer shall be made by Transforring Facility as
soon as possible once the need for a trensfer has been identified, After reeciving a
transfer request, Receiving Hospital shall exercisc its rcasonable best efforts to promptly
communicatc whether it has the capacity to accept the transfor. Receiving [fospital

fusther agrees to oxcreise its reasonable best efforts to provide for the prompt admission
of trunsferred patients.

1.2 Appropriate Transfer, It shall be Transferring Facility’s reaponsibility, at no cost to
Receiving Facility, to arrange for appropriate and safe transporfation end care of the
“paticnt during such transport. The Transferring Facility shall assure that the transfer is an
“appropriate teansfer” as defincd in the Emorgoncy Medical Treatment and Activo Tabor
Act (“"EMTATLA™) and rclated regulations, and is carried out in accordance with any other
applicable laws and rcgulations. The Trunsforring Facility shall provide all available
information regarding the paticnt when roquesting @ trunsfer, and shall comply with
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Section 2 below reganding the transmission of the patient’s medical record to Receiving
Hospital. Dircct communication between the patient’s attending physician Gom the
Transferring Pacility and an attending physician at the Reeciving Hospital is required
before Receiving Hospital will agres to accopt the requested transfer.

1.3 Standard of Performance, Each Party shall, in performing its obligations under this
Agreement, provide patient care scrvices in accotdance with the same standards as
services provided under similar circumstances (o all other patients of such Pexty, and as
may be required by fedural and state laws and Medicare/Medicald certification standards,
Each Party shall maintain all legally required certifications and licenses from all
applicable governmoental and accrediting bodies, and shall muintain full eligibility for
participation in Medicare and Medicaid.

1.4  Billing and Collections. Fach Party shall be entitled to bill paticnts and any third partics
responsible for paying a paticnt’s bill, for sorvices rendered to patients by such Party and
its cmployees, agents and representatives, and neither Party will have any liability to the
other Party for such charges. Bach Party shall be solely responsible for ell matters
pertgining - to its billing and collcction of such charges, including all forms,
documentation, and insutance verification. The Pasties shall rcasonably cooperate with

each other in the preparation and completion of all forms and documentation nccessary
" for billing.

SECTION 2
MEDICAL RECORDS

Subject to applicable confidentiality requirements, the Partics shall exchange all informetion
which may be necessary or useful in the care and treatmont of a transferred paticnt, or which may
be rolevant in detenmining whether such pationt can be adequately cared for by the Receiving
Hospital. All such information shall be provided by the Transferring Facility in advance, where
possible, and in any event, no later than af the time of the transfer. The Transferring Facility
shall sond a copy of all patient modical records that are available at the time of transfer to the
Recoiving Hospital, including documentation pertaining to the transfer. Any other patient records
shall be sent a3 soon as practicable after the transfor. Each Party shall and shall cause its
employces and agents to protect the confidentiality of all patient hedith information, end comply
with all applicablc state and federal laws and regulations protecting the confidentiality of
patients’ records, including the privacy and sccurity rcgulations related to the Health Insurance
Portability and Accountability Act of 1996 (“HIPAA™).

SECTION 3

TTONCE AR mwp\a“‘. \'\:'!.{\\g

3.1  Term, This Agreement shall be cffective as of the Effcctive Date and shall romain in
cffct uatil terminated as provided herein,

32  Termination. This Agrcoment may be terminated as follows:
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(8 Termination by Mutual Cousent, The Parties may terminate this Agrectent at
any time by mutual written consent, and such termination shall be cffective upon

the date stated in the consent.

{b) n_wit Cause. [Cither Party muy tovminate this Agreement,
without causo, upon thirty (30) days prior written notice to the other Party.

(¢) Isrminatiop for Cause. A party shall have the right to immediatcly terminate

this Agreement for causc upon the happening of any of the following:
® if such Party delermines that thc continuation of this Agreement would
endanger patient care,

@) Violution by the ather Party of any material provision of this Agrcoment,
which violation continucs for & period of fifteen (15) days after receipt of

written notice by thc other Party specifying the violation and failure by the
other Party to curc.

(i) Exclusion of the other Party fmm participation in the Mcdicare or

Mcdicaid programs or conviction of the othet Party of a felony related to
the provision of health care services.

(iv)' Except with respect to a change from onc accrediting organization to
another, the other Party's loss or suspension of any certification, license,
accreditation  (including  Health  Facilities  Accreditation  Program
(“ITFAP™ or loint Conynission ou Accreditation of Healtheare
Organizations (“Joint Commission™) or other applicable accreditation), or
other approval necessary to render acute pationt care services.

SECTION 4
NON-EXCLUSIVE RELATIONSHIP -

This Agreement shall be non-cxclusive. Either Party shall be free to enter into similar
arrangements at any time with other hospitals, or health carc entities on cither a limited or
general basis while this Agreement is in effect. Ncithor Party shall use the other Party®s name or

marks in any promotional or advertising material without first obtaining the writtent consent of
the other Party.

SECTION S
LICENSURE AND INSURANCE
o4 Licenses, Lermits and Cerliticution. Lach pany represcuts 1o tie Other Farly that it and

all of itz cmployees, agents and representatives possess and shall maintain ail required

licenses, permits and certifications enabling such Party to provide the servicos referenced
in this Agreement.

ATTACHMENT-19A
222




5.2

6.1

6.2

71

72

7.3

Notification of g;!gim Each Party shall nolify the other Party in writing of eny action or
suit filed, and shall give prompt notice of any claim madc, against the Party by any
petson or entity that may result {n litigation related to the subject of this Agreement.

SECTION 6
COMPLIANCE

Compliance, At all times, both Parties shall comply with all federsl, state und local laws,
rules and regulations now in cffcct or tater adopted relating to the services to be provided
hereunder.  Each Party shall promptly notify tho other Party if it receives notico of any
actual or alleged infraction or violation of the same, or notice of any suit or action filed or
claim made against a Party related to this Agrecment.

Mutual Represeniations and Warrantles. As of the date hereof and throughout the
term of this Agreement, cach Party represents and warrants to the other Party that it: (8) is
licensed to operate a general acute care hospital in Tlinois; (b) is participating provider in
all foderally funded health care programs, including Medicare and Medicaid; and (c) is
accredited by the HFAP or Joint Commission. A Party shall promptly notify the other
Party if it is no longer ablc to support any of the above represcnfations and warrantics.

SECTION 7
MISCELLANEOUS

Non-Referral of Patients, Neither Party is under any obligation to vefer or transfer
patients to the other Party. Neither Party will receive any payment for any patients
referred or transferred to the other Party. A Party may refer or {ransfer patients to any

facility based on the professional judgment of the troating physician(s) and the individual
nceds and wishos of the pationt.

Relationship of the Parties. The Partics oxpressly acknowledge that, in performing their
respective obligations under this Agreement, each is acting independontly. The Parties
are not, and shall not be considered to be, joint venturers or partners, and nothing herein
shall be construcd to authorize either Party to act as an agent for the other. Neither Party,
by virtue of this Agrecment, assumes any liubility for any debts or obhgauons of cither a

. financial orlegal nature incurred by the other Party,

Notices. Any notice required to be givon under this Agreement shall be in writing and
shall be deemed given when personally delivered or senl by prepaid United Siates
cemﬁed mail, return roceipt requested, or by traccable one or two-day courier services or

o 9- 1“ » y\‘l\kw nn:‘ Dl!ﬂ\l"l 1t ove v

To Reoeiying Hospital: Northwestern Memorial Hospital
251 E. Huron
Chicago, IL 60611
Attention; Chief Bxecutive Officer
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7.5

76

73

78

With a copy to: Northwestern Memorial Hospital
: 240 E. Ontzrio Street, Suite 500
Chicago, IL 60611
Attention: Office of General Counsel

To Transferring Facility: (old Coast Surgicenter
. ~ 845 N. Michigun Avenue
Chicago, IL. 60611
Attention; Roberto Diez

or to such other address of which the reveiving Party has given notice pursuant to this
Seotion, All notices shall be considered given and received on the date actually received
if given by personal delivery, or waceable courier scrvice, or on the datc shown as
received on 2 fax confirmation sheet {unless such date is not a business day, in which
case the notice shall be deemed given on the next business day) if given by facsimile,

Asslgnment. . Neither Party may assign its rights or delegate its obligations under this
Agreement without the prior written consent of the other, except that either Party may
assign all or part of its rights and delegate all or part of s obligations under this
Agreement to any ontity controlled by or undor common contral with such Party, or a
successor in interest to substantially all of the assets of such Party.

Eatire Agreement: Amendment. This Agreement contains the entire agreement of the
Parties with respect to the subject matter hereof and may not be amended or modificd
except in a writing signed by both Partiss. All continuing covenants, dutics, and
obligations contained hercin shall survive tho expiramn or termination ot' this
Agreement,

. This Agreement shall be governed by and construed aocording to the
faws of the State of Tilinois without regard to tho conflict of laws provisions thercunder.

Headings. The hcadings of scctions contained in this Agreement are for reference

purposes “only and will not affect in eny way the meaning or interpretation of this
Agreement,

E_o.g;gzgcr!mlnggn. Neither Party shall discriminate against any iudividuals on the
basis of race, color, sex, age, roligion, national origin, or disahility while acting pursuant
to this Agrocmeont.

ey Shvsaraasi Ve 1 v y v vislual U Lals ;'s.,.;».-xui-m, st uypx;»:ulv.. Wit Wil o Uy pAas sl
or circumstance, shell be held to be invalid, illegal or unenforceable in any respect by auy
court or other entity having the authority to do so, the remainder of this Agreement, or the
application of such affected provision to persons or circumstances other than thuse to
which it is held invalid ur uncnforceable, shall be in no way affected, prejudiced or

disturbed, and cach provision of this Agreement shall be valid and shall be enforced to
the fullest extent permitted by law.
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7.0 Successors and Asglems. This Agreement shall be binding upon, and shall inurc to the
benefit of the Partics hereto, their respective succossors and permitted assigns.

711  Waiver. No failure by a Party 1o insist upon the strict performance of any covonunt,
agreement, term or condition of this Agreement, shall constitute a waiver of any such
breach of such covenant, agreement, term or condition. Any Party may waive
compliance by the other Party with any of the provisions of this Agreesnent if donic 50 in
writing. No waiver of any provision shalt be construed as a waiver of any other provision
or any subsequcnt waiver of the same provision. ..

7.12  Counterparts. This Agreement may be exccuted in any number of counterparts, cach of
which shall be deomed an original, but all such counterparts together shall constitute one
and the samc instrument,

IN WITNESS WHEREOF, the Parties have executed this Agreement through their respective
authorized officers, Qlfecﬁvc as of the day and ycar first written above.

Northwestern Memorial Hospital Gald Coast Surgicenter
- . : g
L\mxz"w. _\}f—'é.,__-_”m- . . \ ‘.’2’% .
St 1 - Sipnature o’

:b"h A Cone Laodind i ) %&;d’&\% + Q..t:{i)
' Title

Title i

216 ) Q_ﬁ‘m{ o

Dute Date
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GOLD COAST SURGICENTER, LLC

April 4, 2013

Ms. Courtney Avery

Administrator

Health Facilities & Services Review Board
525 West lefferson Street, 2" Floor
Springfield IL 62761

Dear Ms. Avery,

The following information is being provided in regards to the Certificate of Need process for
the proposed Change of Ownership Exemption. Please be advised that Goid Coast Surgicenter
intends to maintain ownership and control of the facility for a minimum of three years after
the CON for Gold Coast Surgicenter is approved. All reports regarding outstanding permits are
up to date for the facility. In addition, no new services will be added to our list of approved
services. Results will include a more effective patient delivery system combined with better
utilization. Please call my office if there are any questions. Thank you.

Sincerely,

Edward Ortiz
Administrator

OFFICIAL SEAL
PETER PAPADOPOULOS

Notary Public - State of iilingis
My Commission Expires Aug 13, 2016

845 NORTH MICHIGAN AVENUE, SUITE 985 WEST, CHICAGO ILLINOIS 60611
TEL: 312-521-5500 FAX: 312-202-0492 & 312-202-0908
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GOLD COAST SURGICENTER, LLC

March 12, 2013
Re: Admissions Policy

To whom it may concern,

Please note that the Admissions policies of Gold Coast Surgicenter will not
become more restrictive in the future. Qur Admissions policy will remain the
same.

Sincerely,

Roberto Diaz, MD
President/CEO
Gold Coast Surgicenter

OFFICIAL SEAL

PETER PAPADOPOULOS
Notary Public - State of Hilnois

My Commission Expires Aug 13, 2016

845 NORTH MICHIGAN AVENUE, SUITE 985 WEST, CHICAGO ILLINOIS 60611
TEL: 312-521-5500 FAX: 312-202-0492 & 312-202-0908
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SECTION VIIl. $120.120 AVAILABILTIY OF FUNDS continuei

The following Sections DO NOT need to be addressed by the applicants or co-applicants
responsible for funding or guaranteeing the funding of the project if the applicant has a
bond rating of A- or better from Fitch's or Standard and Poor's rating agencies, or A3 or
better from Moody's (the rating shall be affirmed within the latest 18 month period prior
to the submittal of the application):

o Section 1120.120 Availability of Funds — Review Criteria

o Section 1120.130 Financial Viability — Review Criteria

o Section 1120.140 Economic Feasibility — Review Criteria, subsection (a)

Availability of Funds

The applicant shall document that financial resources shall be available and be equal to or exceed
the estimated total project cost plus any related project costs by providing evidence of sufficient

financial resources from the following sources, as applicable: Indicate the dollar amount to be
provided from the following sources:

a. Cash and Securities — statements {e.g.. audited financial statements, letters from

financial institutions, board resolutions) as to:

1. the amount of cash and securities available for the project, including the
identification of anv security, its value and availability of such funds; and

As of the time this Certificate of Need application was filed, the parties
purchasing interest in the Applicant, Gold Coast Surgicenter, LLC placed 52.7% of
the funds into escrow, held by their legal counsel McGuireWoods, LP. Appended as
ATTACHMENT-39A is a copy of a correspondence describing this arrangement and
stipulating that 100 percent of the funds will be placed into escrow prior to
consideration of this project by the Health Facilities and Services Review Board.

b. Pledges — for anticipated pledges, a summary of the anticipated pledges showing

anticipated receipts and discounted value, estimated time table of gross receipts and

related fundraising expenses, and a discussion of past fundraising experience.

Not Applicable as this transaction will be funded with cash.

c. Gifts and Bequests — verification of the dollar amount, identification of any
conditions of use, and the estimated time table of receipts;

Not Applicable as this transaction will be funded with cash.
ATTACHMENT-39
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SECTION Viil. 1120.120 AVAILABILTIY OF FUNDS continue ii

d. Debt — a statement of the estimated terms and conditions (including the debt time
period, variable or permanent interest rates over the debt time period, and the
anticipated repayment schedule) for any interim and for the permanent financing

proposed to fund the proiect, including:

1. For general obligation bonds, proof of passage of the required referendum or
evidence that the governmental unit has the authority to issue the bonds and
evidence of the dollar amount of the issue, including any discounting
anticipated;

Not Germane, as there is no debt as part of the purchase for this transaction.

2. For revenue bonds, proof of the feasibility of securing the specified amount

and interest rate;

Not Germane, as there is no debt as part of the purchase for this transaction.

3. For mortgages, a letter from the prospective lender attesting to the expectation

of making the loan in the amount and time indicated, including the anticipated

interest rate and any conditions associated with the mortgage, such as, but not

limited to, adjustable interest rates, balloon payments, etc.;

Not Germane, as there is no debt as part of the purchase for this transaction.

4, For any lease, a copy of the lease, including all the terms and conditions,

including any purchase options, any capital improvements to the property and
provision of capital equipment;

A lease is appended as ATTACHMENT-39B.

5. For any option to lease, a copy of the option, including all terms and

conditions.

Not Germane, as lease of space is in-place.

e. Governmental Appropriations — a copy_of the appropriation Act or ordinance
accompanied by a statement of funding availability from an official of the

governmental unit. If funds are to be made available from subsequent fiscal vears, a
copy of a resolution or other action of the governmental unit attesting to this intent;

Not Applicable as this transaction will be funded with cash.

f Grants ~ a letter from the granting agency as to the availability of funds in terms of
the amount and time of receipt;

Not Applicable as this transaction will be funded with cash.
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SECTION VIil. 1120.120 AVAILABILTIY OF FUNDS continue iit

g All Other Funds and Sources — verification of the amount and type of any other funds
that will be used for the project.

Not Applicable as this transaction will be funded with cash.
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John Kniery

N
From: Suh, Helen H. [HSuh@mcguirewoods.com]
Sent: Wednesday, April 10, 2013 10:02 AM
To: John Kniery :
Cc: Szabad, Melissa; 'MJSilberman@duanemorris.com’
Subject: Gold Caast Surgicenter
Mr. Kniery,

Mark Silberman has asked me to send you a note on the status of the funds escrowed in connection with the proposed
acquisition of ownership interest in Gold Coast Surgicenter, LLC. McGuireWoods LLP is administering two escrow
accounts for the purchasing physicians. The first is fully funded and holds $150,000. This amount represents the escrow
deposit required by the purchase agreement, The second is intended to hold the balance of the purchase price to
facilitate the CON review process. As of this morning, six physicians have made their deposits for a total of
$876,923.06. Please let me know if you have any questions. Thank you.

Regards,

Helen Suh

McGuireWoods LLP

77 West Wacker Drive
Suite 4100

Chicago, IL 60601-1818
312.849.8248 (Direct Lins)
312.698.4532 (Direct FAX)

hsuh@mcguirewoods.com

This e-mail may contain confidential or privileged information. if you are not the intended recipient, please advise by refurn
e-mail and delete immediately without reading or forwarding to others.
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“ From:¥Wolin Kelter & Rosen, LTD. 312 424 0607 0112272010 17:12 #231 P.001/035

(8/7/06) * ° EXHIBIT A

- -

FULL-SERVICE OFFICE LEASE LANDLORE
: . GOPY

WATER TOWER PLACE

THIS LEASE ia made and entered imto as of 45 21, 2% by sud between WATER TOWER
LLC, & Delaiware limited lisbity ootnpany ("Léndlérd™) by ROUSE PROPERTY MANAGEMENT, INC.,
Authiorized Agent and WATER TOWER CLINIC ASSOCIATES, ETD., s Winols Hmited pastuership

("Fenant®).

hconmdemﬁonofthemtshmmﬂerremedandthn agresments heveinafter set forth, Lamnommd
Tenant mutually agree as folfows:

1. SUMMARY OF THRMS,

The following is a semmary of the principal terms of the Lease. Any capitalized term set forth balow
shal, for the purposes of this Ledse, have the meantag ascribed to it in this Seotion 1.

(1) Buikiing: The building known es Water Tower Place located on the east side of Norih
Mickigan Avenue between Eagst Pearson Street and East Chestrrat Strést in the City of Chicago, Hlinofs.

{2) Office Section: That portion of the Building consisting of the eighth end ninth floots
(excludmgﬁwcoresforhnﬁelandapmmelevatmsanﬁmw)des:gnndandintandedtobereasedas
comuercial offics space. Landlord reserves the right to chauge the confignration of the Office Section, in
which event the definition of Office Section asnsed in this Leass shall be revised to reflect such change. Any
sach change in configeration shall becorhs effective on January 1 of the calendsr year immediately following
the year snch change was made.

{3) Tremises Approximately fourteen thonsand four nmdred eighty (14,480) squars feet of
. Rental Ares on the ainth floor of the Building, as shown on Schadule A atteched hereto,

B.  Rent
() Aonnal Basic Rent:
P8F - Annusl Monthly
Period Basic Rent Basio Rent Instaliment
06/01/2006 — 05/31/2007 $40.00 $579,200.00 $48,266.67
06/01/2007 ~ 05/31/2008 $40.50 $586,440.00 $48,870.00
06/01/2008 - 05/31/2009 $41.00 $593,680.00 $49,473.33
06/01/2009 - 05/31/2010 - $41.50 $600,920.00 $50,076.67
(6/01/2010 - 05/31/2011 $42.00 $508,160.00 $50,680.00
06/0%/2011 - 05/312012 $42.50 $615,400,00 $51,283.33
06/01/2012 — 05/31/2013 $43.00 $622,640.00 $31,886.67
06/01/2083 - 05/31/2014 $43.50 $625,880.00 $52,490.00
06/01/2014 - 05/31/2015 $44.,00 $637,120.00 $53,093.33

06/01/2015 - 05/31/2021 $45.75 $662,460.00 $55,205.00

t
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From:Wolin Kelter & Rosen, LTD. 312 424 0807

(8/7/06)

(2) Advance Rent: Intentionally omitted
(3) Sequrity: Intentionally omitted
C.  Adjusiments.

0172272010 17:13 #231 P.002/035

(1) Base Operating Costs: The Base Operating Costs for the Premises shalt bethe Operating
Coats stiributablete the Office Section for the Operating Year commences Jamary 1, 2006 and ends December

31, 2006, multiplied by Tenant’s Fractional Share.

Date: Fune 3, 2006, subject to Section 4.

(3 Ferptination Dater May 31, 2021, subject to Section 4.

B.  Notiee and Pavment

{1) Tenant Notice Address:
To the Premises

with a copy to:

WmeClinioAssociawg,m

2928 Oriola Trail
Michigan City, IN 43630

(2) Lendiord Notice Address:
Rouss Property Manegerest, Ine.

/0 General Growth Properties, Yoo,

10275 Litle Patuzent Parkway
Cohunbia, Maryland 21044

with a copy to:

General Growth Properties, oz,
110 North Wadker Drive
Chicago, Hlinods 60606
Attention: General Connsst

(3) Landiord Payment Address:

Rouse Property Management, Inc.
P.0. Rox 62027

Baltimors, Maryland 21264-2027
F. Broker: Nope

233

ATTACHMENT-39B




From:Welin Kelter & Rosen, LTD. 312 424 0607 01/22/2010 17:13 #231 P.003/035

(8/1/06)

2. DEFRNITIONS.

For purposes of this Lease, the Schiedules attached and mads a part hereof and all agroements
supplementat to this Lease, the following tecms ehall bave the tespective meanings as sat forth in the following
Section, subscotion, paragraph and Schedule references:

Reference
Additional Rerd s 63
AdvanceRent ... . . 138.
AHETAHONS. . ccevessasercscrasassrsncrionsossassanesrsorsessoss samssssssssaarmassassoressasse sess snaresas 15.1
Annual Bagig Rent 1B
Bankruptoy Code - 19.1
Bass Oparating Cost - 1B.(1)
Building A
Casusty .......... e 17.1
Comion Area 1.1
Defaglt Rate ! 6.5
Exocess Taxes..... ) - w73
Bvent of Default.. wredees von 20,1
Bvent of Tenant's Bankrupicy - 19.
Fractional Share 7.1
Tnsolvency Laws ... 1.1
Landlord Notice Address wactre dwe 1B
Landlord Payment Address - JR:!
Lease Commencerent Date W1D
Morigages ... 27
©Office Section 1A(2)
Operating Costs 71
Operaiing Costs Statement 72
Operating Year....... » 7.1
Premises..... 1A
Propesty. - 7.1
Public Areas - Schedule C
Rentsl Area 3
Rentat Year. - 6.1
Rules end Regulations ...... ¢
Tengut Improvemends ...... o 5.1
“Fenant Notice Address. Cvvavassastansesnammetsseressebrre seens 1.E
Tenant's Sheire of Increased Opérating Costs ' voneneoreres Tod
Tenant’s Personal Property. - - 15.3
Tem..., ssserersressermmesien i 4.1
1D
....... 25

3.1. Leased Promises. Landlord herebyleasesto Tenant, and Tepant hersby leases from Landlord, the
Preanises as shown on the plan sttached hereto e Schedule A, topsther with the ight to use, in common with
others, the Common Arca. The rental arca of thePremises ("Rental Azea™) has been comprrted by measuring to

3
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from:Wolin Kelter & Rosen, LYD. 312 424 0607 01712242010 17:14 #231 P.G047035

(8/7708)

ﬂlcinszdeﬁm;hofextenorglass;mexlsandmoludes all areas within such gless panels, excluding public stafrs,
elovator shafts, flues, stanks,pipeshaﬁsan&vaﬁcalductswﬁhmmrendash:gmns except for any of the
foregoing which excluzively serves Tensnt, and shall moluds the Premises' proportionats shss of toilets,
corridors, elevator lobbies, it condifioniag rooms, fm rooms, janitor closets and electrionl and telephone
closets withit the Offics Section. There i¢ excluded from the area demised by this Lease (but no deduction
from Rental Area shall be made on account thereof) those portions of the Premises ocoupied by strrctoral
cohytons and their enclosuzes, and alt uﬂﬁtylmwanﬁo@harmstaﬂsdonsreqmadtomcaomermcupmd

the Building.

3.2. Moasurement. Within sixty (60) days following completion of the Tensnt Faprovements, either
Eendlord or Tenant sball have the right to reraeasure the Premises in acoordanoe with the sbove formula and if
such meamirement shall didcluse that the Rentat Area of the Premises is different fform that set forth in Section
1.A. hereof, the Anmal Basic Rent and the Tenant'’s Practions] Share shall be adjusted accardingly. Hneither
party elects to remeasiire the Premises during such sixty (60) day period, thes the Rental Area set forth in
Section 3.A. shatl be conchasively deamed the Rental Ares of the Pramizes.

4.1, Term. Thetamn ofthis Lease (the "Tenn™) shal! commance on the Lease Conimencement Dats,

4.2 mm Provided Tenant is in possession of the Premises and is not n defanit of any

term, covenant or condition of this Lease, Tenamt shall have the option to renew fhe Term ofthis Lease for one

. (%) additional period of five (5) yeass ("Renswal Term") to conmmence immediately upon the expitation of the
initial Term.

Sald Renewsl Term shall be upon the samie terms, covenants snd conditions as cantained in this Lease,

- exoopt that (i) fhe Anrual Bagic Rent doring said Renewat Term shalt b af the "Frovailing Market Rate™, (i)

thers shall beno further option to rensw except as specificlly provided heredn, (3i) there shall be norsbatenrent

of rent, and (v) Landlord shall not be oblizated to construct, pay for or grent an allowance with tegpect to

tenant fmprovements enless stheswiss specifically provided for in thisLease, "Prevailing Market Rete” shall

meen the current market rental rate for the Premises a3 deternined by Landlord but shall not be more than the

rate at which Landlord would offer such space or space of approximately the same size and Jocation to a third

party. In no evest, however, shall the Anpual Basic Rent during the Renowsd Term be less then the Annual

Basic Rent reservedunder thisLease for the Rental Year immediately preceding the Renewal Term for which
the dstermination is being made.

In order to sxercise the option granted hewein, Tenant shall notify Landlord, in weiting, later than
torelve (12) months prior to the expiration of the indtial Term tha it is considering exorcising its option to
renew the Temm. On receipt of such notics, Landlord will, in writing, not fater then thirty (30) deys after
receipt of the notice framn Tenant, quote to Tenant what the new Anmual Basic Rent will be for the ensuing
Renewal Term. Tenaut shall then notify Landlord, in Writing, not late than fiftesn (15) days after notice
received of such Anmual Basio Rent, as to whether or not # wilt exeroise the option bersin granted and ifno
such notice of exercise of the option is receiVed, the option shall be deemed waived. In the event Tepant
exexcises the option, Landlord and Tenant shalk execute & modification to this Lease acknowledging such
renewdl and sefting forth the new Annusl Basic Rext.

The option shall be void if, t the time of exercise of such option, Tenant is not i possession of the

Premises er if there is an Event of Defauli under this Lease or if Tenant fails to deliver the requisite notice
thereof within the time period specified shove. Theopﬁongmntedhminshaﬂnﬂbesavemd&mthmlm

separately sold; assigned or transforred.
4.4 &g@_ﬂ&w Provided Tenant is in possession of the Pramdscs and isnotin

4
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From:¥Wolin Kelter & Rosen, LTD. 312 424 0607 01/22/2010 17:15 #231 P.005/035

{8/71/06)

defxult of any tezm, dovenant or candition of this Leass, Tenant shall have the optionto decrease the size of the
Promises by an area consisting of 3,500 square fect of Rental Area ("Surrendared Prernises™) as shown hatched
on the Schednle A-] attached bereto and made & part hereof; provided, hiowever, that Tenant shall not decrease
the gize of the Prepmises by mase than 2,000 square feet of Rentsl Ares during 2006 aud the remaining portion
of the Surrendered Prentises shall be reduced during 2007, In the event Tensnt exercises the option 10 reduce
the size of the Premises, Landiord aud Tenant shall execute 8 modificstion fothe Lease esteblishing the dute(s)
on which the size of the Premises am reduced (“Reduction Dats®) acknowledging such reduction and setting

forth the new Annuat Bagic Reat.

On or prior to the Reduction Date, Feniant shall deliver to Landlord posssssian of the Sarrendered
Premises broom clean and in as good condition as when recefved, normal wear and tear excepted. From and
" gftér the Roduction Date, Tenant shall have no frther rights or chligations with respect 10 the Sarrendered
Premises. exoept with respeot to thoge matiers deseribed in Sections 8.3 and 22 which shall survive as though
the }egse had texminated with respect to the Susrendered Premises.

5.1. Contingency. This Lease shall be contingent npon the execution and defivery to Landlord of
Lease Termination Agreements by batween Landlord and WT Surgioenter ELC aud between Landiord end
Louis W, Weiss Memorial Hospital for the immedists surrender of cértain portions of the Pramises, WT
Surgicenter LEC and Louis W. WeissMemomIHnspﬁalshaﬂbammﬁerwﬂacﬁvdybemﬁmedmasthe

“Buisting Tenants”™.

H Landlord, despite #ts reasonable, good-fuith efforts, 18 smable to enter into such agreement with
Existing Tenants on or before May 31, 2006, the agreement befween Landlord and Tenant to lease the
Premises shall be null and void withotit the need for the sxecation of sty ofher instrument and neither party
shall have any claim against the ofher in connection with this Leass, Landlord's good-fith effort shall not,
under any circamstances, vequire Landlord to institute anylegal proceedings against nor make any paymentsto
mdsﬂnngmMmmmmmmwwmmeﬁmaAgmm

Presisey, Tenant agrees to accept, the Premises in #1s “us-is” conditint. By
commemgcmsmcamofﬁeTmmlmpmvemmmdeﬁmdeeamszbehwlmmshanbe
deemed to hiave (8) accepted the Premises in its present condition, (b) acknowledged that the Premises is
suitable for Tenant's ntended use, and (0) agreed that Landiord shall not be required to make any repairs or

Preruisss.

improvements to the

 Basic Rend Tmshanpaymmﬂorddxmngemhkamwwcﬂhﬂamﬁxedmt
equxtothaAmua:BameRmmmmmubm«nm.(z) Amual Basio Rent shall be paysble in
advance on the first day of sach month of the Temn i equal monthly installments, without notics, demand,
abstement (except as otherwise specifically provided in this T.esss), deduction ¢r set-off, ¥the Tem of this
Lease shall commence on & day other than the first day of a month, the first payment shalk fnclnde any prozated
-%?&cﬁ&h&em&ﬁamfbsLeaseCammﬁno&aﬂdnﬁDaﬁechﬁrﬂdayofﬁeﬁntﬁﬂcalmﬁar
m of the Term.

_ "Raﬁa!me’shaﬂmsmhmmdwtwehe(u)cﬂmdarmemhpmodwmmgdmgm
Terin of this Lease, or partion of such a period, with the first Renfal Year commencing zs of the Lease
Commencement Date end ending on fhe last day of the twelfth fill calendar memth fhereafter and the Jast
Rental Year endiag on the Temmination Bate. For any Rental Year of less or more than twelve full manths,

5~
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From:Woiin Kelter & Rosen, LTD. 312 424 0607 ; 01/22/2010 17:15 _  #231 P.008/035

(8/7/06)

Annual Basic Reat shall be adfusted aocordingly. All Annal Basic Rext and Additional Rent shall bepaidto
Landlord at the Landiord Payment Address.

6.2. Intentionally Omitted:

6.3, Additionsl Rent. Tensant shall pay to Landlord as edditional rent ("Additional Rent") alt ofher
sawms of money which shatl became due and paysble hereunder. Unfess a date for payment is othervrise
speoiﬁedh&rein,aﬂAddfhondRaﬁshallbe&nemdpawblew;ﬂ:in&:ﬂyab)dawofmvméngbym&md

6.5, Late Charge. If Tenant fails to make any payment of Anmual Basio Rent, Additionsl Rent, or
other sums reguired to be paid hereunder on or before the date when payment is dus, Tonant chall pay to
Landlord, as Additional Rent, a late charge to cover extra administrative costs ad loss of use of fonds equai to
{a) six percent (6%) of the amount due for the first month or partion thereof that such amount is past due pins
(b) interest on the amount Yematning unpaid thereafier at the rate of twenty-four perset (24%) per anmam;

provided, however, that should such late chargs at any tirae violate eny applicable law, the late charge shallbe
reduced to the highest reto permitted by law (the foregoing rate being hereln referved to as the *Default Rate”),
Eandlard's acceptmee of any rent after it has hecome due and paysble shall not excuse any dslays with respect
to future rental payments or constituts  waiver of any of Eandlord's rights under this Lesss.

Notwithstanding fiie above, the late charge set forth above ghall be waived up to theee (3) times in any
twelve (12) month period, provided that Tenant pays the sbove described sumy within five (5} daysaﬁerthe
date due. ‘

7.1. Definitions. For purposes of this Lease, the following definitions shall apply:

&. "Operating Year” means each regpéctive calendar year of part thereof during the Temt of
this memmwﬂﬁmoﬂmﬁ&sepﬁmoﬂmﬁm&,myoﬂu&eh&mm&peﬁodwmw
&asiguatedbyLandlwddmhgtheTofmummanymewdmﬁ

b. "Pmpmy"mmstheBuﬂding,mehndnpmwhnhmaBmldmgissﬂmted,thaCmm
. Area, and such edditional faciities in subsequent years as may be determined by Landlord to be rensonably
necessary or desirable for the menagement, mmmmeoropmﬁoaoftheBuﬂdmg.

¢, "Operating Costs" means all expenses and costs (but not specific costs which are alloceted
or separetely billed to and paid by specific tenauts) of every kind and nature which Landiord shall pay or
become obligated to pay because of or in conmection with owning, opersting, manuging, painting, repairing,
nsuring and cleaning the Office Section, inchudiag, but not Kmited to, the following:

(i) cost of i} supplies and materials used, and labor charges incurred, in the
operation, maintenance, decoration, repatring and cleaning of the Office Section, inclnding janitorisl service
for afl rental area leased to tenants;

() costofsll equipment purchased orrented which is utitized in the performance of
Landlord's obligations hereundez, and the cost of maintenance and operation of any such equipment;

(i) cost of all maintenatice and service agreements for the Office Section and the A
equipment therein, mclwﬁng,mﬂiomlmﬁahmﬂmmwmrmmﬂwdmgmde}wm
maintenance;
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@v) ths Office Ssction’s allocable share (g8 reasonsbly detesmined by Lendlord) of
those Oparating Costs ineurred in connection with owning, managhhg, maintaining and operating the Building
and the Property which cannot be atiributed to onte gingle portion of the Building, including without Imitstion;
(1) acoonnting costs, including the cost of andits by certified public accowntants; (2) outsids logal snd
enginesring foos and ekpanses ncurred fn consicotion with fhe operation and management of the Property; (3)
wages, salaries and related expenses inclading the costs of all on-sits and off-site agants or employees engaged
in the operation, mainténance, security and management of the Property; provided, howeéver, the wages,
gelaries and related expenses of any agemts or employees not exclusively engaged in the opesstion,
maintenance, seonnity end management of the Property shall be apportioned &8 deemed approprate by

Landlord; (4) cost of semoval of trash, rubbish, gmbweandaﬂmmﬁxseﬁnmtﬁal’mpazty all chargss {except
asspmﬁoaﬂypmdﬁx‘bymdrﬁdu&lm&)fwdmnm gas, Water, séwerdge servioe, hesting, vantilation
and afrconditfoning end other utititles farnished to the Property (including legal, azchitecturat and engineering
foes incurred in connection therewith); and (5) costs and expenses insurred in orderto comply with covenants
and conditions in Hens, encombrances and other matters of public record affecting the Property;

@) smortimation of capital improvements made to the Office Beotion, or thase
partions of the Building which ‘service the Office Section, after the year of substantisl completion of the
Buifding, which improvémeats werd tmdertaken by Landlord with the reasonable expectation that the same
would result & more efficient opesation of the Office Section or are made by Landlosd pursuant i any
govérsmental lew, regalation or astion not applicabls to the Building at cardmencement of constraction
thereof; provided that the cost of each such capital improvement, together with any financing charges incurred
mcommﬂmthmwa‘b,muhmmdmmm%wmmmﬁpmﬁmmwewmch
Openiting Year shall be inoluded herein for stich Operating Year;

(v} amamagement feo for the operation and management of the Office Seoction;

(vi) cost of all nsurance coverage for the Office Section waintained by Landiond,
inclnding but not lirited to the costs of premdums for insurance with respect fo pezsonal injury, bodily injury,
inclading denth, properly damage, buviness interroption, workmen's comipensation ingtadcs covering
persommnel and such other insurance ss Landlord ehall deemnesessary, which insurance Landlord may madntain
mderpnk:gcévaﬁngoﬂmmupahes mbywmmmhmthapmmhnnshanbommmy
aHooated;

(viif) =ll real estaio tazes, mmmts(@amiorathme) Tevies, &d valorem
charges, benefit charges, water and sewer rents, rates and chatges, privifoge permits and any other
governmental Hens, impositions or charges of a similar or dissimilar natove, and auy payments in livs of such
charges, regardless of whether any such iterus shall be extraordinaty or ordineary, genersl or specisl, foressenor
unforeseen, levied, asyessed, or impozed on of with respect to alt or any part of the Property or upon the rent
due and payable hersander by any governmental authority (8l of the aforesaid being hereinafter referred toes
¥Eaxes™): provided. howsver, that if at any time dusing the Terny o iny extension thereof the methed of
taxetion prevailing st the commencement of the Ferm shall be altered or oliminated so as to cause the wholear
any pext of the sbovs items which would otherwise be included in Taxes to bazeplaced by a levy, asseasment
or imyposition, which is (A) a tax assessment, levy, imposition or charge based on the rents received from the
Property whether or not wholly or partially & oapital levy or otherwise, ar (B) 2 tax, assessment, levy,
iposition or charge measured by or based in whole or in part upon all or any partion of the Property and
imposed on Landlord, or (C) a license fee measured by the rent paysble by Tenant to Landlord, or (D) any
other tax, levy, imposition, chargs oz license fee, Rowever desoribad or imposed, then such levy, assessmient or
imposition shell be included in Taxes; provided, however, in 110 event shall Tenant be required to pay any

. inheritance, estals, succession, incoms, profita or franchiss taxes unless they ae ini list of or in substitution for
any of the above items which would otherwise be included in Taxes, -
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Anyofthe foregoing costs which nndee generally socepted acoounting principles would be considered
capital expenditores shall be amortized in accordance with generally accepted accounting principles.

Notwithstanding the abave, OpetaﬁngCostsshaﬂnotinch;de(a)paymmofpﬂndpalag&Mm
any mortgages, deeds of trust or other financing ingtruments relating to the financing of the Property, ()
leasing conmiissians or brokerage foes, and (o) costs associnted with preparing, improving or aktering for space
formylmmgorrelcamgofanyapaocwiﬂmtheOﬁeeSm

FmanyOpemtngeard&nngwhnhtessﬂmnnmﬁy-ﬁwpm(QS%) of the Rental Ares of the
Gifice Section is ocoupied, the caloalition of that portion of Operating Costs which vary with ocoupancy shal
be adjusted to equal the Operating Casts which Landlord projects would have been incurred had the Office
Section been ninsty-five percent oocupied during such Operating Year.

d?mﬁwd%mﬁshﬂmmaﬁaﬁm&emmmﬁmofwﬁchkmnmmdm
Pramises and the denominator of which iz fhe total Rental Area of Offico Section.

Notwithstanding the foregoing, in the event Tenant is regpansible for providing heating vertilation, air
oonditioning, cleaning or janitarial services to the Premises as provided in Bection 11 below, then the cost of
clesning and jenitorial services Mkuﬂuﬂﬁﬁm&ammofmmedwgc@mm

provided in Seation 7.2 below.

Paymy cra Bscatatfon. For each Operating Year, commencing Jaouary 1, 2007,
TmanﬁsballpaytoLmdlor&. m&emmmawdedhmefsshmofmmedOpmmng
which shalt be computed by umitiplying the Operating Costs for the Operating Year by Tenant's Fractional
Share and subtracting the Base Operating Costs from the result obtained ("Tensat’s Share of Increased
Opersting Costs") but in 0o evént less than the Base Operating Costs; provided, however, that for the
Operating Years during which the Teom begins and ends, Tenant's Share ofIncreased Operating Costs shall be
protated based upott the actasl mumber of drys Tenant cocapied, or could have occupried, the Premises during
each such Operating Year,

Tenant's Share of Fnoreased Operating Costs shall be paid, in advance, without notice, demand,
abatement (except as otherwise specifically provided in this Leass), deduetion or set-off, on the Srst day of
each calendar month during the Term, said monthly amomts to be detetmined on the basis of estimates
prepared by Landlord on an snnual besis and delivered to Tensant prior to the commencement of each
Operiting Year. K, however, Landlord fails to fiurnigh sy such estimate prior to the commeéncement of an
Operating Year, then () until the first day of the month following the month in which such estimate is
furnished to Tenanf, Fenant shall pay to Landlord on the first day of each month an amount equal to the
monthly sum payeble by Tensnt to Landiord under this subsection 7.2 in respect of the last moath of the
preceding Operating Year; (b) proniptly after stich estimate is furnished to Tensnt, Landtord shall give notics
to Tenant whether the installments of Tenmt's Share of Increased Operating Coste paid by Tensut for the
current Opérating Year have resulted in 4 deficiency or oVerpayment corapared to payments which would have
been paid under such estimate, and Tenant, within ten (10) days after receipt of such estimate, shall pay any
defioigncy to Landlord and eny overpayment shall be credited against firture payments required by Tenant
under such estimate; and (¢) on the first day of the rnonth following the month in which such estimate is
furnished to Tenant and monthly thersafter throughout the remainder of the Operating Yeat, Tanant shall pay
to Landlord the mumthly payment shown on such estiznate, Eaudlord may at oy time or ficnn time 1o time
furnishto Tenant 2 revired estimate of Tenant's Share of Tncreased Operating Costs for suoh Operating Year,
avqd in such oase, Tenant's monthly payments shall be adjusted and pald or crodited, as the case may be,
substantially in the same manner as provided in the preceding sentence.

After the end of eash Operating Year, Landlord shell detennine actial Operating Costs for such
Operating Yeer and shall provide to Tepant an "Operating Costs Statement” setting forth the actnal Tenant's
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Shere of Increased Operating Costs for such Operating Year, Within thirty (30) déys after delivery of the
Opezating Costs Statement, Tenant shall pay Landlord eny deficiency between the amount shown as Tenaut's
Share of Increased Operating Costs in the Operating Costs Statement and the totel of the estimated payments
made by Tenant during the Operating Year. In the event of overpayment, such amoust shall be credited
against fiutare payments requivedt on accoust of Tenent's Share of Increased Operating Costs, or if the Ferm as
expired, Landiord shall refind to Femant the amrount of ey overpaysment.

Bach Operating Costs Statement provided by Lendlord shalt be conclusive and binding upon Fenant
unless within thitty (30) dsys aftar receipt thereof, Tenant notifies Landlord that jt disputes the correciness
theroof, spocifying those respeots in which it olaims the Operating Costs Statemtent to be incorreot. Unless
resolved by the partiss, such dispute shall be determinedby arbitration in accordemce with the then preveiling
rules of the American Arbiteation Associstion, Hthe arbitration proceedings result In 4 defenmination thatéhe
Operating Costs Statement oontained an aggregate discrepancy of less them five percent (5%), Fenant shall bear
&} costs i conpection with such arbitration. If the arhitration proceedings result in a determination thet the
Operating Costs Statement contained an aggrepate discrepancy of greater than five percent (5%). Lendlord
thall bear all cogts in connection with such arbitration.

Pending defermination of the disputs, Tenant shall pay any amouats due om Tenant in accondarcs
with the Operating Costs Statement, but such payraent shall be without préjudice to Tenant's claims. Tenant,
for a period of thirty (30) days after dalivery of fhe Opersting Costs Statement in each Operating Year and

" tpon at least ten (10) days written notice to Landlord, shall have sessonable access dusing noimel business
hours to the books and records of Landlord selating to Operating Costs for the purpose of verifying the
Operafing Costs Statanent, Tenant fo bear a1l costs relating to such inspection. Tenant shall retmburse
Landlord for eny cost for photocopying that it desires.

7.3. Adjustment In the event the Reatal Ara of the Offics Sestion is changed, the emount of
Operating Costs and Taxes included in the caleslation of Base Operating Costs shall be equitably adjusted,

. 8.1, Permitted Uses. Tenant shall use and ocoupy the Premises solely for generat office pritposes
associated with the adjoming outpativnt surgical facility in accordamee with applicsble zoning regulations and
for no other purpose. Tenant shall not do-eaything or penmit anything fo he done tre air on the Premises whinh
is contrary to the laws of the United States of Amerioa or of the Stats of Hinols, or which is contrary to the
czdinances of the City of Chicago, ar bring or keep anything thesein which will, in any way, obstruct, infure,
gnnoy or interfere with the rights of Landlord of ofher tanants, or subject Landlord to any Hability for infuryto
persons or damage to propetty, or interfere with the good onder of the Building, or oondlict with fhe laws, rales
or regalations of any Federel, state, city or local suthority.

8.2. Care of Promises. Tenant shall, at its sole axpense, kesp the Praraises and the improvements and
gppurtenzrces therin in good order and condition sensistent with the operation of a fust-class office building,
and af the expiration of the Ferm, or at the sooner terminstion of this Leass as herein provided, deliver up the
same broom clean and in a8 good order and condition as at the beginning of the Term, ordinary wear end tear
and damage by fire or other casually sxcepted. Tenant, ai its sole expenss, shall promptly replace darmaged or
broken doors end glass in and about the interior of the Promiscs and shall be responsible for the repair and
malntenance of sl special or costom Tenant huprovements and Alberations, inolading, withowt Emitation, the
repair and replacement of applisnces and equipment instafled specifically for Tenant such ag refrigerators,
disposals, computer room eir conditioning, sinks and special plambing, speciat light fixtures and balbs for
those fixtures, non-stendard outlets and plog-ia strips, and special cabinetry. Consistent with the provisions of
Section 22, Fenant shall pay for all property damage sustained by other tenants or ccoupients of the Building,
due to any wasts, misuse or peglest by Tenant of the Premises and any fixteres and spputtenances related
thereto or due to any breach of this Tease by Fenant, #ts amployees, agents, representatives or invitees.
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83.  Hozerdous Materials

{a) %Maﬂmmhhuﬁﬂ@ynwammwsﬂﬁmmnﬁﬂdwﬂwﬁmﬁnamﬂﬁm&mﬂmhm@u
nzaterials, is efther (i) potentially injurious to public bealth, safety, or the environment; Pr(u)
now or in the future regulated by eny fedarsl, stats, & local govemnmental authority as
potentially injurious to public health, safety, or the environment.

(b))  ‘Withthe exception of minor amounts of Hazardone Materials cnstomaxily and lawfally used
in conjunction with the Permitted Use, Tonant, its enmployess, contractors, agents, and auy
party acting on behalf of Tenant, shall not store, uss, treat, generats, or dispose of Hazardous
Materials 4t the Property, »

(©  Yenant, its employses, contractors, agents, and any party acting on behalf of Tenant
comply, and shall Resp the Prexises in complisnos, with all lats 4nd regtlations relating to
Hmmdmmhhmﬁﬁsﬁmﬁhmmwmﬂlmwﬁnmdhm&&haTmmmﬂmm'

& Promptly provide Landiord with copies of ' eny document, correspondence,
repott or somminsication, written or orgl, relating to Hazardous Materials af or
affecting the Properfy (x) to or from any regulatary body, ar (v) stating a basis
for any potentisl lishility or responsibility of Tensnt, Landlord, or the Propetty;
including all such documents, correspondence, reparts or conununications
prepared by or on behalf of Tenant. In addition to the sbove, at Lendlord's
veqnest, Tenant shall provids copies of any and &ll records and cotmieddations
whatsogver relating to Hazardous Materials of or affecting the Property.

ad Immediately notify Landlord in the event of & suspected or confirmed relense of
& Hagerdois Material or violatdon of Bnvirpmmental Laws &t or affecting the
Property and caused by or related to the operations of Tenant, its emplayess,
contractors, agents, or atty party actiug on behalf of Tenant and, et Landlord's
gole option; either promptly remediate or correct suoh rélease or violation to
Landiord's setisfaction or reimburse Landlord's cost of remediation (moluding
reasonsble attorneys' and constMants' foes); mnd compensate Landlord and/or
third parties for all resultant damsge,

(il Permit Landlord reasomable access to the Premises for the purpose of
conducting an exvironmental andit or testing, the cost of which shall bs botne
by Landicrd unless the results indicate activity prohibited by Environmental
Laws or hereunder, )

(i) Upon expiration or other terutination of this Leass, remove sl Hazardous
Msterials from the Premises, and at Landlord's tption cause tobe paforrsed end
provided to Landlord an environmenta!l audit of the Premises, using a congoltant
réasorably acoeptable to Landlord, and coerect, at its expenss, any defiviencies
noted by the gudit.,

)  Landlord shall comply with all Environmental Laws regarding its storage, use, treatment,
generation, and disposal of Hazardous Materials, and, if required by law, shalk prompily
remediate any release of Hazavdeous Materials or carrect ey violation of Environmental Laws
at or affecting the Property and resulting from such storags, use, ireatment, generation or

relense.

()  This Section 8.3 shall survive the expiration or other termnination of this Lease.

-10-

ATTACHMENT-39B

241




From:¥oiin Kelter & Rosen, LTD. 312 424 0807 01/22/2010 17:20 #231 P.011/035

{8/7/086)

end shall oénat the Précmises to confora to ad conply with all foderal, state, oounty, municipdl and othes
govazmentals;amw.laws,nﬂmordezs,:agubﬁms s ordinances applicable fo Tanant or resulting from
Tensrif's usé or ocotipancy of the Premises or the Property or any pert thersaf,

Tenent and its agerrts and invitees shall abﬁabyandobmememlm end regulations aftached hereto
mwmmmmmofmommmmynmm@ and regulations which
may fiom time to time be issued by Landlord "Rules and Regulations™), provided that any new rules or
regulations are not inconsistent with the provisions of this Leass. Nothing in this Lease shall be intezprsted to

. mposemLdemﬁanydutyomngaﬁanmmmmmhmhsmdmgﬂmmmyoﬁamﬁ
- inthe Office Section, and Landlord shall net ke Hable to Tenant for smy violation of these rales and regmlations

by any other tenant or ity agents ov fuvitees.

10. COMMON AREA.

efing nmon Area. Asused herein, “Common Avea™ means those aress and facflities
whmhmaybeﬁnnishedbylmdlor&mormmehnpmx us desfgnated by Landlord fram time to time,
intended for the general oommon use and benefit of all tenants of the Office Section and their dpenits,
representatives, licensees, employees and invitees, including, without Hmitaifon, any and all stairs, landings,
roofs, utility and mechemioel rooms and equipmient, sarvice closets, comidors, elevators, Jobbies, lavattries end
other public areas of the Building andallpmkingms,amzmds,pedes&:mwa&way&,plm and
Yandscaped areas.

. 10.2. Use of Co Area. Tenant shall have the non-extolusiva right to use the Common Area in

cmmmm&lmﬂmioﬁmtmmﬁﬁ&eﬁﬁce&ecﬁmm&oﬂmshkdhﬁewﬁmmﬂmﬁe&h
such reasonable rules and tegulations govemning the uss of the Common Artea a3 Landlord may from: time to
time prescribe and subjert o such easements therein as Landiord may from tiree lo time grant to ofhers.
‘Tenant shall not obstrot in any way any portion of the Commen Arsa or in any way interfers with the rights of
other persons entitled to use the Common Ares and shall not, without the prior writhen cotiseént of Landicad,
use the Common Area in any manugr, directly of indirectly, for the location or display of any merchandise or
property befonging to Tenant or for the lovation of signs relating to Tenant's operations in the Pramises. The
Conmen Area shell at alf times be subject to the sxclusive sontrol and management of Landlord,

terations to the Copamon Ages Imﬂmdm&eﬂmnmyﬁmemdﬁmﬁnetom
{}to Wm%&l@m%@mawd&emmmmmm
inclading but not Hsited to the arrangement and/ar location of entrances, passageways, doars, corridors, staits,
lavatories, elevators, parking arcas, and ofier public arcas of the building, and (i} fo construct additional
fmprovements on'the Property and make alterations thereof or additions thereto and beild additional etories op
or jn any such buildings or build adjaining same; provided, however, that no such change or alieration shall
deprive Tentnt of acoess to the Premises or reduce the Rental Area of the Premises, unless such reduction is
required by Federal, State or Jocal laws or regulatons, iIn which event, & reduction in the Premises shall be
pexmitted with a commeénsurate reduction in rent. Tandlord shall heve the right to close temporarily 2B or any
postion of the Common Arez to such extent as may, in the reasonable opioion of Lapdlord, be necessary to
prevent a dedication theveof o the public, provided that Tenant is not therehy denied acesss to the Premises, ar
for repairs, replacements or maintenance to the Common Area, provided such repairs, replacements or
maintenance are performed expeditiously and in such a maaner as not to deprive Tenant of access to the
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10.4. Maintenance. Landlord covenants to keep, maintain, manage tnd operate the Comsmon Area in
4 manner consistent with the operation ofa first class office building and to keep the sidewalks and driveways,
if any, constituting a portien of the Cormmon Area cléan and reasonably clear of snow and jce. Landford
resarves the zight of access to the Common Area fhrough the Premises for fhe purposes of operstion,

decoration, cleaning, maintchance, safety, securily, alteraticns and repgirs.

So long as Tenant is not i an Bvest of Defankt under this Lease, Landlord shall provids the following
facilities end services to Tenant, the cost of such ficilitles 4nd services to be included in Landlord's Operating

Costs {exeept as otherwise provided herein): .

a Atl&ﬁmm&wuahng&vﬂm(ﬁﬁebuﬂ&ngmfaﬁsm&wﬁm}mﬁ:jwmwﬂﬂﬁmw.
inohuding Stndays and helidays,

b. During "normal business bours” as hereinafter definad, central heating and air conditioning durng
the seasons of the year when these services arc nonmally and usually firmnished, and within the
‘ranges sud in such amounts normally or ususlly furnished in compamble office buildings in the fmmediate
vicinity. For the ptrposes of this paragrdph b, the tam "nopmal busginess hours” ghall mesn the periods from
8:00 aam. untf] 6:00 pam. on business days and frows 8:00 a.e. unti} 12:00 p.m. on Satnrdays, Landlord shall
provide fhe aforesaid services at ofher times, st ‘Fensnt's expense, provided Tensant gives Landlord notice by
1:00 p.m. on weekdays for afier-hour service on the next weekday, by 1:00 pum. the day before & holiduy for
service on a holiday, and by 1:00 p.m. on Friday for after-hour service on Saturday or servica on Sunday. Such
after-hour, holiday or special weekend service shall be charged to Tenant at rates to be calonlated by Landlond
based on Landlord's costs, which rates shall be given to Tensnt on request, Landlord reserves the right to
adjust, from time to time, the rate at which such sérvices shall be provided cotresponding to adjustments in
- Landlord's costs. Tenant shall pay for such service, as Additional Rent, promptly upon receipt of an invoice
with respect thereto,

" ¢ Ressonable emonnts of electric enrrent for lighting and nommal and customary iters of office
eguipment (subject to the provisions of Section 12 below).

d. Cleaning in and gbout the Premiscs (excepting Satardays, Sundays and holidays) comparable to
standand cleaning service furnished by first-class Chicago buildings for professional or office uses. (No
pessons shall be employed by Tenant fo do cléaning or janitorial work in the Premises nd no pecsons other
than Landlord's employees ar contractors shall clean fhe Premises unless Landlord shall give its prio written
¢onsent therelo, Any person employed by Tenent with Landiord’s consent to do cléaning or janitorial worlc
shall, while in the Building or Prestises, be subject to the direction of Landlord's menager (but not 5 egent or

satvant of s4id mapagi or of Landlord).
e. Tntentionally omitted,

- £ wmmﬁeﬂﬁhsaﬁdnmmmmwpm,mm&ngmmmdmmgmaﬁs
points of supply, as provided for géneszl use of all tenants in the Office Section dnd routing maintepance,
peinting, and electric lighting service for all public areas of the Building in such manner as Landlord deems

veasonsble,

Any fzilure by Landlord to fmﬁshtheﬁmgoingse:viaes,miﬁngﬁom circurastances beyond
Landlord's teasonable control or from interruption of such services dus to repairs or mainténance, shall not
vender Landlord Kable in 2ny respect for damages to either person or proparty, nor be construed as an eviction
of Tenznt, nor cause an sbatement of rent hereunder, nor relisve Tenant from any of its obligations herennder,
1f anry public utility or governmental body shall require Lendlord ar Teaant to restrict the cozsmuption of any
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mmmwmwmmmmmmsmmmmmﬂmmmlym
guch requirements, whethsr or not the utilities and services referred to fn this Section 11 arc therebyreduced or
otherwise effected, without any lability on the part of Landlord to Tenart or eny other péreon or any redaction
or adjustment in rent payable hereunder, Landlord and ity agents shall be permiited reasanable scosss to the
Premises for the parpose of instelling and servicing systems within the Premises desmed necessary by
Landlord to provide the services and utilities refarred to in this Section 11 to Fenant and other tenasts in the

Office Section.

Im&mdmwvmﬁsﬁngchmgeTmmemésombhmbmdmw.efthcmwﬂofaﬂ
trash end the reasonshle cost of water/sewerage or electric service to the extent Tenant's trash disposal,
water/sewerage and/or eloctrical usags éxceeds, in Landlord's reasonable opirion, normabnsage for en office
!m.m! - .

12. ELECTRIC CHRRENT,
Imﬂm&shaﬂihnﬂshde@oﬂmagywmeﬁwﬁses(nmmmedmhmwmmﬂ:)m
charge to Tenent (except in accordance o Section 7 hereof), provided:

(%) the commdcted electrical load of all the incidental use equipment doss not exceed mavemgeoﬂ
watt per squase foot of the Premises; .

@) thcelechucltyso:ﬁnmsm&formczdautalnseswﬂ!beatmmal 120 volts, and no electrical
ofrouit for the suppbrofmchmmdmwhsaswﬂhawwmwapmty&mdmg 15 emperes;

(i) suchincidental eleciricity willbe used onlyforequrpmantandamesmesnoma!mpmfess{m
or office usage; and, '

(iv) m&huxden!ale!ecmmyconﬂmphondoesmtexmdﬁvapmﬁ%} of Tenant's electicity
cmsnmptmt‘orlighung fixtures.

In the event Tenant's invidents] electricity consumption exceeds the above standards, Lendlord
 Teserves the right 10 require Tenant to procure electrioity for all stich incidental nss requirements, at Teaant's
mbymmmmmmmmmmmmwﬁmm

: dghtofoﬁsstordeduouunagamstmymmemderﬂmlm

" Tenant ghall not install or ngs on the Premises any electrical equipment, appliance or machine which
shalt require amonnts of electriael energy exceeding the above standands, unless the justallation and use of such
additional electrical equipment, applisnce, or machine has been approved by Yandlord pursuant to terms and
conditions set forth in & separate agresment, which spproval may be conditioned upon the payment by Tepant,
s Additional Rent, of the cost of the additional elettrical energy and modifications to that portion of the
Building's electrical systent which sexvices memsmuue&fmmemmofmohefmm
equipment, applisnes, or machine.

To the maximum extent permitted by law, Tenant shall ocoupy andusethe Premises, the Building and
the Comsmon Aréaet Tenant's own risk. Consistent with the provisions of subsection 6.4, Tenant's Personal
Property and personal ftems of those claiming by, throngh or tmder Tenent, located in or on the Premises or the
Office Bection shall be and remain at the sole risk of Tenant or such other person.

' No representation, guaranty, assurance, of wamanty is made or given by Lendlord that the
comumnications or security systems, devices or procedures used, if any, will be effective to prevent infury to
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‘Fenant or zny other person or demdge to, or loss (by thell or otherwise) of anty of Tenant's Personisl Property or
of the property of any other person, and Eandlord ressrves the right to discontinue or todify at any time such
conhunications or scourity systoms, devices, or procedures without Hability to Tenant.

Landiord shall keep the Premiscs and the Building and all machinery, equipmest, fixtures zod systams
of every kind attsched to, or used in connection with fhe operation of, the Office Section, including alf
eleotrical, heating, mechsanical, sanitary, eptinkler, utility, power, plambing, oleaning, reftiperation, veotilating,
air conditioning and elevator systoms aud equipment (exeluding, however, Hnes, improvements, systews aad
machinery for water, gas, stezm and electricity owned end maintained by any public wtility company or.
govemnments] agency or body) in good order anditepair consistent with the operation ofthe Office Sectionas &
first~class office building. Landlord, at its expense (subject to reimbursement by Tanantpursuantto Section 7),
shalt oiake o]l repairs and replacements necessary to comply with its ohligations set forth in the immediately
preceding sentance, except for () repaits required to be mads by Tenant pursuant to Seotion 8 and (b) repairs
canssd by fhe willfil misconduct of Tenant, 163 agents, exaployees, invitees and guests, whick repairs shall be
made by Landlord at the cost of Tenant, and for which Tenant shall pay promptly, ay Additional Rent, upon
recaipt of an involce setting forth the cost of sach repairs. There shall bs no ebatetnent in rents dus and
paysble hercumder andno Liability an the part of Landiord by reason of any inconvenience or annoyance arsing
from Lapdlord's making repeirs, sdditions of fmprovemerds to the Office Swhmmaccordancem&hxts
obligetions hevennder.

15.1. Alterations. Tenant shall in no event make or pammit to be made eny aiteration, modifioation,
substitation or other change of any nature to the mechanical, electrival, plombing, HVAC , and gprinkier
systems within or serving the Premises. Afer completion of Tenant's Feaprovements within the Prenrises,
Tenent shall not make or permit any other Hiprovemnents, alterstions, fixed decarations, substitutions ot
modifications, stavctural or offerwise, to the Premises or the Building (Atterations™) without the prior written
approval of Landlord. Eandlord's approvel shall includethe conditions wader which acceptatile Alterstions muy
be made. Alterstions shail inclnde, but not be lrgdted to, the installation or modification of carpeting, walls,
partitions, conntm.doors.shehes,hghimgﬁ:dmea,hardwam locks, criling, window and wall coverings; but
shall not include the fnitial Tenant's Improvements placed within the Prepsises pursuant to sabsection 5.1, Afl
Aberations ghiall be based on complete plans and speaifications prepared and submitted by Tensntio Landlord
for approval, except in the instance of cosmetic changes, such as painting and carpeting, in which case Tenent
shall provide Landlond with samples showing colors, styles, etc.” All Alterations shall be madeby Landlord at
Tenant's sols cost, payable by Fenant, as Additional Rent, within thirty (30) days afterreceipt of an invoice for
$ame from Landlord, which cost shell inclnde Landlord's standard constriction managsment fee.

Fenant shalf be responsible for the cost of any additions] improventents within the Premises or the
Commom Ares required by The Americens with Disshilities Act of 1990 a5 & resnlt of Tensant's Alerations.

T Tenant nizkes soy Alteraticns without the peior consent of Lendlord, then, in addition to Landiond's
other remedies, Landlord may corvect or remove such Alterstions end Tenant shall pay fhe cost thereof, as
Additional Rent, on derpadd.

15.2. Title. The Tenant Fmprovemsnts, aﬂAltea:anmsandaﬂ equipment, machinery, fumiture,
furnishings, and other property of fmprovements installed ar located in the Premuises by or en behalf of
Landlord or Tenait, other than Tenant's Personal Property, (a) shall fnmediately become the property of
Landlord aad (b) shell remain upon and be surrendered to Landlord with the Preraises as a part thereof ot the
end of'the Torm, Notwithetanding the foregoing, Landlord may, upon notice to Tenant at fhie time Alterations
gre made, elect that any Alterations be removed at the end of the Term, and thereupon, Landlord shall at
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Tenant's sole expenss, cause such Alterations to be temoved and restore the Prentises to its condition prior fo
the roaking of soh Alterstions, ressonable wear and tear excepted. Tenant shall promptly reimburse Landlord,
“as Additions] Remt, for tha cost of much work, wﬁchrehnhmmﬁitpbﬁgaﬁon sha}] sirvive termingfion of the

Tensmt Pe "Tenmﬁ‘s?monﬂ?roperty"memaneqmpmm,maomW

fauﬁsbmgsmdlmoﬂmpmpeuynwmhmmmmﬁedmplmdmmmﬂmmbymﬂ
hwhm&TmmmwMTmmmbmmdmyaﬁtwaﬁomby
Landlord and which (a) is not used, or was not procured for use, in connection with the operation, maintenstcs
or protection of the Premises or the Office Section; (b) is removable without damage to the Premisss of the
Office Section; and (0} is not 2 replacement of any property of Landlond, whather guch replacement is mads at
Tenant's expense or otherwiso, Nobwithstanding any other provision of this Lease, Tenaut's Perstnial Property
ghall not inchude any Alterations or any improvements or other properly installed or placed fn or on the

. Preqnises as part of Tenant's Improvements, whether or ziot instalfed at Tenant's expense, Tenant chall
pramptly pay all personal property taxes en Tenant's Personal Property, es applicable, Provided that Tenantis
not then in default of exy of its obligations under this Lease, Tenantmay remove afl Tenant's Personal Proparty
from the Premises at the texmination of this Lease, Any property belonging to Tenant or any other person
which is feft in the Prentises affer the date fhe Leass is terminated for any reason shall be deemed to have been
ghandoned. Yu such event, Landlord shsll have the right to declare iiself fhe owner of such property and to
dispose of it inwhatever mamer Landlord considers sppropriate without watving its right to claim from Tenant
1l expenses and damages cansed by Tenmf's fafluze to remove such propesty, madTanautsha!lnothmreany
nghﬂocempmsqﬁmmehmagdmﬁlmdlm&asamh.

. 16. IISURANCE.

16.1. Tenant's Insprance, Tensnt, at its expense, shalt obtain and meintain in effoct as ong as this
Lease remains in effect and diring suoh ofher time as Tenant occupies the Premises or any pars thereof
nsuvance policies in eccordance with the following provisicns,

A, Coverage,

(3) cormercial general Hsbility insurance policy, including insunince against assumed or
contractugl Hability under this Lease, with respest to the Property, to afford protection with limits, per
occwrence, of not less than Two Million Dollars ($2,000,000), combined single Hmit, with respect to personal
injury, bodfly injusy, inclading death, and property damage and Bour Million Dollats (§4,000,000) aggrogate
{ocourrence form), such insitréce to provide for no dedustibls;

) ﬂlmkpmmyms&mwpohw.mchn‘hgmeﬁ,wmmmrepmm@ostvamemd
wiﬂ: replacament cost endorsement, covering all of Tenant's Personal Propesty inthe Prémises, and covering
loscofmoomermdﬁngﬁomoamalty stich insuranca to provida forno dedactibla greater then Five Thousand
Dollars (5,000). -

’ (i) Wsmmﬁmmsmﬂmhsumeepoﬁcyoﬁaingmmmmmd
containing etatutory Hmits, which policy shall also provide Enployers Lishility Coverags of not less than Five
Hemdred Thousand Dollars (§500,000) per occurrerce,

{iv) Tepant shal! require eny conteactor retained by it to perfoan work on the Premdses to
carry emd maintain, at no expense to Landlord, during such times as confracior is working in the Premises, &
nopedoductible (a) commeroial general Hability msurence policy, including, but not limited to, contractor's
Bability coverage, contrastas] liebility covérage, completed opérdtions coverage, broad form property damage
endonsement and contractor's protective Hability coverage, to affond protestion with enits per person and for
each ocourrence, of not less than Two Miflion Dollars (32,000,000), combined single litnit, and with respect to
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injury and death andpmpe:tydmage,FourMﬂmnDoﬂzrs(M.ﬂO@OﬂO)aggegata(wmoe
md Two Million Dollars (§2,000,000) aggregats oompleled aperations; (b) automobile Liability
ingurancs in the amount of One Miltion Dofars ¢§1,000,000), combined singhe limit for bodily injury end
property damage; (0) worker's compensation insarancé or similar insasemde in fir and amounts as required by
{aw; and (d) aay other insursnce reasonably required omeantbyLandlordor any Mortgagee.

(v) Notwithstanding anything set forth above in this subssotion 16.1 to the contrary, ali dollar
Limits specified herein hall be indreased from time to time as ré4stmably necessiry to effoct econemioally
eruivalent insrance coverage, oreovmagedeexnedadeqmteinhghof&mm@gchcmsmﬁ

Blo!ieiuf-

Such policies shall be maintained with companies licensed to do business in the State whers the
Preznises are locsted and in form reasonably acceptable to Landlord and will b written g primary policy
_coverage and not contributing with, or in excess of, sny coversge which Landleovd shall carry. Such policies

" ghall be provided on an cocorrence form basis unless otherwise approved by Landlord end shalk inchede
Landlord and its menaging &gent as additionsl insured as to coverage vnder paragraphs 16.1.A.() and
16.1.A.(iv)- Suchpolicies shell alzo contain a waiver of subrogation provision and a provision stating that suoh
pohcyorpohc:es ghdll net be canceled, non-renewed, reduced in coverage or materially altered except after
fhirty (309 day's written notice, said notice fo be given in the manner reguized by this Lease fo Leandlord. All
suck policies of insurance shell be effective as of the date Tenant occupies the Premises and shall be
mzintained in force at all thmes during the Texm of this Lease and all other times duiring which Tensnt shall
oocoupy the Premises. Tenant shall deposit the policy or policies of such reguired insurance or certificates
thereof with Landlord prior to the Lease Commencement Date,

guits Faitoreto Insurs. If Tensnt shall fifl to obtetn insurmcs ag required under this Seation
14, Landordmay,bntshaunutbeobhgatedto obteingach insnrance, end in such svent, Tenant shiall pay, as
Addinmalkmgtha;ummnﬁorsuchmmcsupmdmmdbymmm

3 Pplicies. Tenant shaltnot do or sllow to be dome, or keep, or allow to bekept,
anything in, upmorabmnthe?renﬁseswmchwmomuameiandlmdhpohmmmgagmmlossm
damage by fire, other casualty, or any other cause, inofuding without limitation, public Hability, or which will
prevent Landkird from procuring such policies in companies acoeptabletoLandlord. Ifany act or failure o st

- by Tenant in and about the Building and the Premises shall cause the rates with respect to Landiard's insorance
policies to be increased boyend those rates that would normally be applicable for such limits of coverage,
Tenant shall pay, as Additional Ren, the emount of any soch incressss upon derosrd by Landlond,

: Ris R Except, ss provided in Ssction 8.3, nmthetpmy,mcluding
Imdlmd’ammaging aeant. shan belrabieto the other party, including Landlord’s managing ageat, orto any
msuranoeoompm(bywayofsn!mgahonoroﬂ:ermse)msmingmaothmpmty fteanyloss w&amagatoany
budlding, structore or other tangible property, or loss of fncone resulting thersfrom, or losses under worker's
compengation laws and benefits oven though such Yoss or damage might have besn docasioned by the
negligence of such party, its ageats or employees. The provistons of this Section 164 shall not limit the
indemnifioation for lability to third parties pursnant to Section 22.

16.5. Landlord’s Insprence. Yandlord shall carty comimercial general Bability insoranos with regard to
the Property end all-risk property ingnraznce on the Property, fnctading Tenant hnpmvamenmndAhemhons
but axoluding Terant's Persanal Property.

Lendtord shall ot be obligated 1 repair any damags to Tenant's Personal Property or replace the same.

17. DAMAGE AND DESTRUCTION,
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: pati enairg ngty If,asthemsultofﬂre,theelsm&ﬁ&aeci&mt
ozothm*cammlty(anyofsuchoam bemgmfez:edtohetam s a "Casualty”), the Premises ghal] be rendéred
wholly or partialfy untenantsble (damaged to such an extent as to preciude Tenant's use of the Premises for the
purposeg originally intended), thea, subject to the provisions of subseotion 17.2, Landlord shall canss sach
datnage to be repaired, mcmdlngTenantIngymvmmtsandAltamﬂuns. and the Anmal Basic Rent end
Additional Rent (but not any Additional Rent due Landioed efther by reason of Tenant's fuilure to perforni sny
of its abligations hereunder or by reason of Landlord’s baving provided Tenant with additional services
berewmder) shall bs shated proportienstely as to the portion of the Premiises rendered untenantable during the
period of such untepantability, Al such ropairs shall be made at the expense of Landlord, subject to the
availability of bisnrance proveeds and Tenent's responstbilities set forth herein, andlord shallnotbeliablefor
interruption fo Tenmmt's business or for demage to or replacement or repalr of Tenant’s Personal Propesty, alfof
which replacemeitt or repair shall be undeztaken and conpleted by Tenent, at Tenant's expense,

Yfthe Premises shall be damaged by Casualty, but the Premiscs shall not be thereby rendered wholly or
Wmmlgmmmmmmmmmmmmmmm
abatement of rent reserved heveunder.

17.2. Teonimation ofLeage. (A)Ifthe Premises m(l)mda-edwhoﬂymmble, or(2) damaged
a8 a result of any cause which is act covered by Landlord's insurance, or (B) #f the Offcs Section is damaged
to the extent of fifly parcent (50%) or more of the gross leasable area thereof, or (C) #f, for reasons beyond
Lendlord's eosttvol ‘or by virlas of the tenms of eny finamcing of the Office Section, sufficlent insurance
proveeds are not availshle for the reconstruction or restoration of the Office Sectitm or Premises, then, in anyof
such events, Landlord may elect to texminate this Lease by giving to Tenant notice of such election within
nmety€90)dsysaﬁerthemcmmwofmhevmhmaﬁaﬁnmmﬁimcyofmwmkmwn
to Landlord, whichever is applicable. If such notice is given, the rights and cbligations of the parties shall
oease ag of the date sét forth in such notice, and the Anmmal Basic Rent and Additional Rent (bt not any
Additional Rent due' Landlord either by reason of Tenant’s fuiture to perfimu eny of its cbHgations hereunder
wwmosthmmﬁdmemwmm)mmmmﬁ
the date set forth in such notles, or, if the Premises were rendered vatetantable, as of the date of the Casnalty.

Wxthinnnmty(%)daysfoﬂawxxgaCmmlty.Lmﬂordstmﬂmﬂfmimtinwﬁihgofthadmen
whioh Landlord, in its best professional judgment, estimates restoration will be substantially completed, I
restoretion is expected one hundred eighty (180) days from the dite of E.andlord’s netics, then Tenant shall
have the xight fo terminate this Lease on wiittens notice to Landlord within fifteen (15) days after recaipt of
Landlord’s notice.

demoliti Building, K the Office Seotion, or thosa portions of the Building which
mmﬁeOﬁceSmmeemmmﬁmydm&Mﬁmmﬁlynwm in Eandlord's.
judgment, to demolish the Office Section for fhe purpose of récomstraction, Landlord riiay demotish the same,
in which event the Aximual Basic Rent and Additional Rent (but not any Additional Rent dus ¥andlord either
by reason of Tenant's failore to perfort tmy of its obligations hereunder or by reason of Landtoril's having
pmvidedTananthﬁ\s&diﬁomlsmviceshqmnder)shanbeabm&mmesamemtaslfﬁwmxswm

rendered wholly \mtmantable bya Casuahy

17.4. Insurance Proceeds. H'the Lease is not texuinated pmsuantmsuhsoctmn 17.2, Landlord shall,
s\zbjecttothetemsofanmegage,&sbmmdapp&mymmmamceﬁsmbym&mmﬁm
restoration and rebuilding of the Office Section in accosdance with subsection 17.1 hereof. All insurance
proceeds paydble with respect to the Premiises and the Bnilding shall belong to axid shell be payabls to
Landlord. Notwithstanding anything to the contraty, Tenant shall be entitfed to receive all proceeds payable
with respect to Tenant’s Persomal Propexty.

w17=
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18. CONDEMNATION.

© 18.F. Tenminstion. I either the entive Premises or the Office Seotion shall be scquited or condemned
by any governmentsl authority under its power of exinent dofnain for any public or quasi-public use or
purpose, fhis Lease shall terminate a8 of the date of vesting or acquisition of title in the condemming authority
and the rents hereunder shall bo abated on that date. Ifless than the whols but more than fifty percent (5096} of
the Rextal Area of the Premises or more than fifty percent (50%) of the total area of the Office Section (even if
the Premises are unaffocted) or such portion of the Common Ares as shall redider the Premises or the Office
Secﬂonummbleshmldbesoacqquorcondanned Landlard and Tenant shall each have the optionto
terminate this Leass by notice given to the ofher within migety (90) days of such taking. T the event thet such
anotioe of termination is given, this Lease shall terminate as of the date of vesting or scquisition of title tn the
condémining aufhority and the Annusl Basio Rent md Additional Rent {but nof any Additional Rent due
YLandiord efther by reason of Tenant's firilure to perform any of i obfigations hereunder, or by reason of
Landlord's haiing provided Tenant with additional servicss hersunder) shalt be adjusted as of such date.

1f (s) neither Landlord nor Tenunt shalt exercise their respective options to terminate this Lease, as
‘heveinabove set forth, ar (b) some lesser portion of the Premises or the Qffice Section or Commaon Area, whick
- doesnot giverise to asight to terminate pursuant to this subsection 18.1, is taken by the condemning authority,
" this Leass shall continue in force and affoct, but from and after the date of the vesting of title in e
condenming enthority, the Anomal Basic Rent payable beraunder during the nnexpired portion of the Term
shall be reduced in proportion to the reduction in the total Rental Area of the Prethises, and any Additional
Rent (but not avy Additional Rent dus Landlord eithier by reason of Teaout’s failurs to pesform any of its
cbligations hereunder, orby reastm of Landlord's having provided Fengut with additional services hersunder)
payabkpursuauttothamheszshaﬂbemi;uswdmr%ctthbdimmﬁonofthzhmimaudlmﬁm
Offics Sectioti, as the case miny be,

182. Rightsto Award. WshﬂhaVenoclﬁmWLmﬂmdMOmdthutahngm
condemmation, or arising out of the cancellation of Giis Leass as a resnltof any such taking or condemnation, or
for any portion of the amount that may bo awarded as damages as a result of anytaking or condemmation, or for
the value of any unexpired portion of the Term, ot for any property lost theough condermintion, snd Tenant
hereby assigns to Lendlord all its ol ght, tifle and interest in and to any such ewerd with regard to the Prexndses; -
provided, however, that, in the event of a total taking, ‘Fendnt may assert any claim it may have against the
condenming authority for compensation for Tenant's Personal Property lost fhereby, loss of income, and for any
relocation expenses compensible by statuts and recsive such awerds therefor as may be allowed in the
condemnation proceedings provided that such swards shall be made in addition to, and stated sepatately from,
the atard made for the Office Section, the underlying land and the Premises. . Landlord shall have no

obligation to céntm&anyta!dngarcondemnaﬁon.
19. W ‘

19.1. Bvent of Bapkmptcy. For putposes of this Leass, each of the following shell be deemed an
“Ryent of Tenant's Benkruptoy™

{a)  if Tenant becomes insolvent, asdeﬁnad mtheBanhcptcyCode. or under the
‘hsolvsncyLaWs,

®) mcmmmmemofmyabummpmedk\gfmm@sduﬁonmkquidaﬁmof
Tenant or for the appointment of a réceiver or trustes of the property of Tenant,
whether institated by or against Tenant, if not bonded or discharged within thirty (30)
days of the date of the commencetrent of such procesding or action; )

()  ifTenant files a voluntary petition under ths Bankmptcy Code or fusolvenoy Laws;

-1&-

ATTACHMENT-39B
249




From:Wolin Xelter & Rosen, LTD. 312 424 0807 01/22/2010 17:26 #231 P.019/035

(8/7/06)

(@  ifthereisfiled an involuniary petition against Tenant as the sabject debtor inder the
Rankruptey Code or Insolvency laws, which is fiet distnissed within sixty (60) days
ofﬂ&ing,ormu!isinismmceofanmderfurmﬁefagaimmedebm;and )

(8)  ifTenantmakes or consents to an essignment of its assets, in whale or in part, forthe
benefit of creditors, or $0 a common lsw compesition of creditors.

s used herein, () *Bankriptey Code” means title ¥ of the United States Code, 11 US.C, secnon
101 t. s¢q. asameadedcrmyaummemﬁﬁeand@lnsolvmcyhmmeass&eimolvancylnwsofany

sfaﬁeortaﬂhzyofthevmhdsm

192, Assumption by Trustes, I{'Tmantbecomesﬁ:eaubjeadeb%mmampendmgmdathe
Bagkmptey Code, Landlord's right to terminate this Lease under Section 20 hereof shall be subject to the
applicable dights (if any) of the Frustes in Bankrupfoy to assume or assign this Lease as then provided for in
the Bankruptey Cade. However, the Trustes in Bankroptey must give to Landlord end Eendford mmst receive

proper written notice of the Frustee's ddsumption or rejection of this Lease, within sixty (60) days (or such
other applicable period as is provided for in the Bankruptoy Code) after the date of the Trostee’s appointment. -
‘Fhe failure of the Trustes to give notice of the sssamption within the period shell conchusively and frrevocably
constitute the Trustee's refection of this Leaso and waiver of any rights of the Trustee to assume or assign this
Lease, MTm:shnwhmhn@tbmmamﬂnsmmmeﬁn&eeOpmpﬁym
fully cores &ll defsults under this Leass, (i) promptly and fully compensates Landford for all monetary
demages incurred s a result of such defimit, and (i) provides to Landloxd adequate assurance of future
. performance. T the event Tenant is wnable to: () cure its defimlts, () reimburse Lendlosd for its monetary
damages, or (iif) pay the Rent due under this Eeass on time, then Tenant hereby agrees in edvancs that it has
not met :ﬂsb@entopmvxdeadequateassmceoffutmperfomm mdﬂﬁammybeiemmawdby
Landlardmmdancewﬁhﬂecﬁonzo

enant's Guarantor’s Bapkrmtcy Nommstmdmgmyofmeothamvmmsufﬂmmse in
&emefsobhgsmmdmﬁmlﬁwmgumbyagmm aud said pusmntor shalt
voluntarily or involantarily come under the judsdiction of the Bankruptoy Code, and thereatfter said guarantor
o iis trusies In bankraptoy, under the autherity of and pursuant to applicable provisions thereof, shall
determine to assign the guarantes obligations of said guarsntor herexmder, Tepant and jts said puarantoragres
hat (a) said ptiarantor or ity trastee will provide Landlord sufficient jnformation enabling it to independently
' determine whether Landlord will incur actusl and snbstantial detriment by reason of such assignment, and (b)
"adegnate assurance of fature performance” in regard to such guarantee obligations of said guavantar, as that
ton is genecally defined under the Bankruptoy Code, will be provided to Landlord by sid goarentor or its
trastee and its assignee as a condition of ssid assignmant.

20.1. Bvents of Defayit. Bachof&efoﬂowingshaﬂbedemedanmmfbefaukby%nammda
this Lease:

a. fuilure of Tenant to pay Amunal Basic Rent, Additional Rent, or any other sum required to
be paidunder the texms of this Lease, mct‘admglatecharga within ten {10) days afer notice from Eandlord of

non-paywent hereunder.
b, MeWTmmpmmebmemymw.mmgmmmm&m

of this Lease, on the part of Tenant to be petformed (other than those obligations of Tenant set forth tn
subsection 16.2 for which Tensant shalk be entitled to receive no prior notice, andother thar the condifions set
forth in paragraphs 20.1.2, ¢, &, ¢, fand g, which shall be govetned solely by the provisions set forth herein),
within text (20) days after notios thezeof from the Landlord. unléss stich performance shall reasonably requitea
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longer period, in which case Tenant shall not be deemed fn default if Tenaut commences the required
performance promptly and thereafier purtues and completes such actlon diligently and expediticusly and in any
svent within not more than thirty (30) days;

’ e meﬂﬁm::fataxormmhmc’shensmtorc]amagmstanypmpertyoﬂanmtwhmhxs
riot bonded or discharged and/or dlemisesd within fhirty (30) days of the date such Hen is filed; .

d. abandonment of the Pramises by Tenant;

e. en Event of Tenant's Bankruptey or the rejection of this Lease in » Bankyuptey or similar
proceeding by Tenant or by operation of law; .

£ the sale of Tonant’ interest in the Premises under attachment, execution or similar logal

2. the fallure of Temant to vacate the Premises upon the expiration of the Term, or the earfier
termination ﬂmeefpu:manttofhe othier provisions hereof,

Nmnhstm&ngmefmegomngMbemﬁﬁrﬁcmddmyddaymmpmm
of sy of its cbligations whea the delay is due to aots of God, labor disputes, civil unreast, war, adverss
weather candition, fire or offier casualty, mbxﬁtymo&tmanymatmalmwﬁnmﬁlgmlm
otherwise provided for in this Lease.

20.2. Remedies. Upen the mmceofmﬁvmdnammmdrd,whhmmﬁwtonm
suy instance (except where expressly provided for below or by applicable law) may do any one ormore of tha
following:

® Sell at triblc or private sale all or any patt of the goods, chattels, fixtures and ofher Fenant's
Personal Property which are or may be put into the Promises during the Term, whether
exempt ot ot from sale vnder execution o attachment (# being agreed that said property
shall at all timies be bonnd within a lien in favor of Landlord and shall be changeable for all
Rent and for the fulfiliment of the other covenents and agreemants bersin contained) and
apply the proceeds of such sale, first, to the payment of alf costs and expenses of conducting
tha sale or caring for or storing said property Gucluding all attorneys' fees), second, towand the
payment of any indebtedness, inclading (without imitation) indebtadness for Amual Bagic
Rent, which may be or may become due from Tenant to Landlord, and third, to pay Tensnt,
mdmmdmmeg,myanplusmamﬁlgaﬁerﬂlmWOmetmmﬂmdhm
been fully paid;

(b)  perform, on behalf and at the expenss of Tenant, any obligation of Tenant under this Lease
which Tenant has failed to porform and of whickLandlond shall have given Tenant notice, the
cost of which performance by Landlord, together with imferest therson at the Default Rate
from the date of such expenditure, shall be payable by Tenant to Lendlord, a5 Add#tional
Rext, upon demand. Notwithstanding the provisions of this clauss (b) and regardless of
whether an Bvent of Defhmit shalt have occnired, Landlord may exavise theremedy deseribed
in clduse (b) without duy nofics to Tentnt if Landlord, in its good faith judgnient, believes it

- would be materially injured by failure to take rapid action or if foe wperformed obligation of
Tenant ponstitutés an emergenoy;

@  elect toterminate this Lease and the tenancy oreated hereby by giving notics of such slection

to Temant, and reenter the Premises, by summary proceedings or otherwise, and remove
Tenant and all othar persons and property from the Pramises, and store such propssty ina

20-
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public warehouse ar elsswhere at the cost of 2nd for the accorst of Tenant without resort to
legal process sud without Landlord being deemed guilty of trespass or becoming liable for
anty loss or damsge oecasioned thergby!

(@  declare any option which Tenant may have to renew the Tern or expand the Prexises to be
aull end void and of no farther force and effect; or ,

) exexcise any ofher legal or equitable right or remedy whick it may have,

’ Any costs and expenses incurred by Landlord (including, without imitation, reasonable attomeys! fees)
in enforcing any of its rights or remedies under this Tease shall be paid to Landlord by Tenant, as Additional
Rent, upon: déxaand,

20.3. Dsmeges Ff this Lease is temminsted by Landlord pursuant to subsection 20.2.(c), Tenant
nevertheless shall remain liable for (5) any Annual Basic Rent, Additions? Rent, and damages which may be
&ue or sustained prior to such termination, &nd (b) all reasonable costs, fecs and expenses including, but not
limitedito, attomeys’ fees, costs and expenses inonrred by Landlord in pursudt of its remedies hereunder oz in
renting the Promises to others from time fo time. Tn addition, Landlord may recover fiom Tenant additional
dmagﬁmmmmmimﬂodfmhwofmtmmmmaﬁmofmelmwbchdmem

of Landlord, shall be either:

& An emourt equal to the rent which, but for tezmination of this Lease, would have become due
during the remainder of the Term, Jess the amonnt of rent, if any, which Landlord shalt
recelve during such period from others to whom the Pranises may be rented (other than eny
Additional Reat received by Landlord as 2 resudt of eny failurs of such ofher pesson to
pezform any of #s obligations to Landlord), in which case such damsges shall be computed

- #nd payable-in monthly stallments, in advanics, on the Sest day of each calendar month
following termination of the Lease and continuing until the dats en which the Term would
have expired but for such tenmination; eny suit or action brought to-collect any suoh damages
for any goath shall not in any manner prejudice theright of Eandlord to collect any darages
for any subsequent month by a simdlar proceeding; or

(i) - an amount equal to the present worth (as of the date of such terminztion) of rent which, bt
for termination ofthis Leass, would have beconte due during the remuinder of the Term, in
" which case snch damages shall be pavable to Landtord fn one lump sum on demand and shall

bedr interest at the Dofault Rate untll paid. For putposes of this clamss (i), “present worth”
ghalll be computed by discounting such amousat to present worfh at & disconnt rete equal to one
percentagepoint abovemadiwoummtethanmeﬁeutatthemkasewaﬁmknmto

the location of the Property.

Ikmmgwsﬂmﬂbadmeandpgﬁﬁﬂahnnmdﬁhﬁyupanémmmmﬂmd&mmmﬂﬁﬂkwﬁmganyuxmﬁmﬁan
of this Lease pursuant to subweﬁon 20.2. .

If'this Lease is terminated pursuant to subsection 20.2,, Landiord may re-lease the Premises orany part
thereof, slome or together with other pramises, for sach term(s) (which may be grester or less than the period
which otherwise would have constitted the balance of the Tenn) and on such térms and conditions (which
may include concessions or free rent and dlterations of the Premises) as Landlord, in its sole diseretion, may
determine. The failure or refesal of Landlond to re-lease the Premises or any part or parts thersof shall not
teleass or affect Tenant's lishility for dameges. ,

Notwithsianding the above, in the svent of the termination of this Lease by reason of Tenant'’s
bankruptoy or insolvenoy, Landlord shall have the right to prove and/or obtain 4s damages 41t smount equalto

ATTACHMENT-39B

252




From:Wolin Kelter & Rosen, LTD. 312 424 0807 01/22/2010 17:28 #231 P.022/035

(8/1/06)

the greater of the maximum ellowed under the Lease or any statute or rule of law in effect at the time. The
faflere or refusel of Landlord to relet the Premdsss or amy part or parts thereof shall not release or affeot
Tenmfgha%iﬁtyfmdamagesmdarsuchmm -

Notwithstanding anything to ths contrary in this Section 20.3, Landlord shall use reasonsble efforts to
wbmeﬁe?mmm&dwmamﬁmﬂmmmﬂmm(ﬂmm&mmmm
its ugnal methods and procedures fior finding tenants for comparsble space in the Building; (i) leass the
Premisas in preferénce to dny other space in the Building available for lease, regardiess of when such other
space became availsble for lease; (iif} lease the Premises at rents lower than the rate at which Landiord would
otherwise offer such space to a third pariy; Gv) to meke improvements to the Premises at Lendlord’s expense;

* end (v)lease tho Premises for any purposs or wse other than that specifically permitted by thia Leass, Landlord
ghall not be Hable to Tenant for Landlord's fuiturs to re-lease the Premisee deapite the exercise of reasonable
efforts pursuant to this paragraph, and no such re-leasing shall rolieve Tenant of its obligations under the terms
of this Lease, including, without imitetion, the payment of rent as set forth Berein

20.4. No Watver. Noactmomismnbylmdhrdshaubedeemndtoquwcepmofammdez
of the Premisés or a termination of Tenzrit's lishilities hereunder, unless Landlord shall executs & written
release of Tenant. Tenant's lishility hereunder shall not ba terminated by the sxecution by Landlord of any new
lease for all or any portion of the Premises or the acceptance of rent from any assignee or subtenant.

20.5. Remedies Not Bxclusive. All rights and remediss of Landlond set forth in this Leags shall be
cumulative, and none shall exclude any other tight or remedy, now or hereafter allowed by or available under
any statate, ordinance, mle of court, or the common law, either at law or in equity, orboth. Porthepurposes of
any sait brought or based hereqn, this Tease shall be construsd (o be a divisible conxladt, to the end that
mcmdw@mmwmwmmimwmmmmmcmmmhm The
ﬁﬂm&LmﬂMdtommmmmmmwamtpmwdmof&emm

- terms and conditions of this Lease or to exercise any right or option herein oontained shall not be congtrued as
amimmarﬂmqﬁshm&nﬁnﬁem&mchwvsmmcmﬁﬁo@ﬁQuwopﬁmbmmem
shall continae and remain fn foll force and effect unless the contrary is expressed by Landlord in wiiting. The
reogipt by Landlord of rents hereander, with knowledge of the breach of smy covenant hereof or the recelpt by
Landlord of less then the full rent due herennder, shall not be deemed & waiver of sch breach or ef Lardlord's
right to receive the fill rents herennder, andnowwabym&mdofmypmmimhmfshanhedmedto
have been made unless exprested in wiiting end signed by Landlord,

ig aitureto Pay Rent, fu addition to any other remedies available to Landiord prirsuant
tofhisteesem‘bykw Mﬂ@mﬁmmmmmeofﬁmmmammm
upcm Fenant’s defimlt on thees (3) separate ocoasions during any twelve (12) month perod under sitbsection
20.1.a, regardless of whether or not such prior defiulis have been cured. Termination, pursuant to this
gabssction 20,6, shall be effective upon Landlord's delivery to Fenart of & notice of termination.

21. LANDLORD'S LIEN,

211, Tenant hereby gramts 1o Landiord 2 lien and sscurity interest on afl property of Tenant now or
hereafter placed in or upon the Premises, and such propérty shall be and rémaie sithject to such Hen eand
seontity intevest of Landlord for payment of all Rent and other sums agresd to be paid by Tenant herein, Xtis
provided, hovwever, the Landlord shall not have a lisn which would be superior to 4 lien from a lending
institution, suppHer or leasing compauny, if such lending institntion, suppljer or leasing companyhasa securify
interest in the eduipment, fxnitute ar other tangible pérsonal property and which secmity interest hes iis origin
in 8 transaction whereby Tenent originally acquired such eguipment, fusniture of ofher tangible personal
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. 21.2. The provisions of this paragraph relating to such Hen and secusity interest shall constitute a
secutity agreesent under and fubject to the Uniform Commtercial Cods of the state where the Premises are
located so that Lendlord shalf have and may enforce a securify interest on all property of Tenant now or
hemafierplacedinoronthal’rmises,maddfuomoandcimnlaﬁvaofﬂieimdlmd‘sﬁmsandnghtspmwded

by law or by the ether tetms and provisions of this Leass.

22. INDEMNITY.

 To the maxixium extent permitted by law, Tenant shall indemmify, hold harless and (at Landlord's
option) defend Landlord, its agents, servants and employses from and against all claims, actions, losses, costs
dnd éxpeases (inchding atiorasys' and other trofessional fees), judgments, settlement payments, and, whether
or not rednead to final judgment, all Liabilities, damages, or fines paid, incurred or suffered by any fhind partics
tothe extent arising dizectly or indirectly from (2) any defautt by Yenant under the ternis of this Lease, (b) the
use or occupancy of the Property by Tenant or any person olaiming through or under Tenant, and/or (o) eny
acts or omissions of Tenzant or any contractor, agent, miomhmeemkmseof’fmm:nmabomﬂm
Property. The farcgoing indenmity is in addition to, mdnﬁtinsubsﬁtmﬁ:r,anymdemnnygwmhmi

to Landlord under subsection 8.3.

Tothe maxiwew extent pesmitted by law, Landlord shell indemnify, hold harmiess anddefend Tenent,
its agents, sstvants end entployees from end egainst all claims, actions, lodtes, costs and expensds (including
attornsys’ and other professional feas), judgments, settlement payments, and, whether or not rednced to finel
judgmeit, all liabilities, demages, ¢¢ fines paid, incurved or suffered by any third party, including Landlord's
employees, to the oxtent arising directly or indirectly from (a) any defauit by Landlord under the terms of this
Lesse, () the use or oocgpancy of the Comman Area by Landiord or its contractors, agents, or employses,
and/or (c) myw&moﬁsdmsofmmm&mmmmm agent, or employee of Landlord in or ebowt the

The tarm "Lendlord" as used in this {.ease shall mean only the owner o the Moartgdgee or its trustees,
as the cass may be, then in possession of thé Propexty so that fn the event of my transfer by Landlord of its
interest in the Propesty, the Landlord in possession immedistely prior to such transfer shall be, end hereby s,
eutirely reloased and disoharged from all covenants, obligations snd Habilitles of Landford under this Leass
accraing after soch transfer, provided that the Landiord in possestion after siwh transfor shall sssume, in
writing; el continuing obligations under this Leaso of the Landlord in possession immediately prior to such
trangfer. Fo consiGeration of the benefits scorulng hereunder, Tepand, for itself, ifs successors and dssigns,
covenents end agrees that, in the event of any sctual or alleged faiture, breach or defimlt hereunder by the
Landlord, and notwithstanding saything to the contrary contained elsswhers in 112 Lease, the regiedies of
Tenent under this Lease shall be solely end exciusively Himited to Lendlord's interest i the Propesty.

. 24. LANDLORD OBLIGATIONS.

Landlord agress to perform ell of its cbligstions under this Lease in a fizst clasy manmer consistent with
the standaxds applicable to simitar buildings in the vicin#ty of the Office Szotion. Eandlord shall be excused
for the period of any delay in the performance of any of #s obligations when the delay is dus to smy cense or
causes beyond Lendlord's control which includs, withouf limitation, acts of God, all Iaber disputes,
govammentalrﬁgﬂhﬁonsorcmmis.dvﬂnmest, wer, adverse weather condition, fire or othér casualty,
inebility to obtain any material, services, ot finencing unless otherwiss provided for in this Lease. Except
where specilically sot forlh in this Lease, there shatl be no abataunent, set-off or deduction of Ammual Basic
Rent or Additional Rent due under this Lease,
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Prohibits 3 agreesforﬂselfandﬂspemﬁtedmcessnrs
mdamgnsmmmhaem&athmnwmnot(e) asszgxmrcﬂmmemnsfsr nuortgage or otherwise
encumber this Lease or any of its tights hereundar; () sublet the Premises or any part therecf or permit the
ocerpanoy or use of the Pramises or any part thereof by, any person other thén Tenant; and/or () permit the
assignment or other transfer of fhifs Lease or any of Tenant's rights hereundet by operstion of 1eav- (each of the
events referred to inthe foregoing clanses (a), (b) and (o) being hereinafter sefemred o as a "Transfer™), without
the prior written consent of Landiloxd in cach instance first obiained, which consent may be given or withheld
in Lendlord’s sole and absolute subjective discretion, and any conseat given shall not conktitute & consent to

any subsequent Transfer, Any atterapted Transfer without Landlerd's consenit shall bexmli and void and shall
mmmmmmmmmmmmm No Transfer,
regardiess of whetlier Eandlord's consent has been granted or withheld, shall bo dzemed to release Tenant from
any of its obligations hereunder or to alter, fmpair or release the obligations of any person guatenteeing the
obligations of Tenant hereandsr. Tepant kereby indemnifics Londlord against Hability resolting from eny
claim made against Landlord by sny assignee or subtenant or by ary broker dlaiming 8 commdssion in
connection with the proposed Transfor. In the svent Landiord shall consent to 2 Transfer of this Lease, any
cphmwhxchTenmﬁwhmtumawthe Term shall be mal] and void,

Nmﬂmdﬁgﬁefmommﬂwsmmmm&mtwmym
of a partian ofthe Premises for eny use permitiad by the provisions of this Lessa provided that (2) the Premises
contintie to be Fendnt's primery plaoe of business, (b} Landlord elects mot fo recdpture the sublet portion as
provided bolow, end (¢) Tenant complies with the provisions of fhis Section requiring the submission of the
proposed sublease and financial information as to any proposed subtenant. Landlard shall have the right to
recapture frornthis Eease any partion of the Premises which Tenant proposes to sublet by notifying Tenant in
writing of its election within thirty (30) days following submission to Lendlord of the proposed sublease and
financial information reguired by this Section 25, ¥ Laudlord elects to recapiwre, Landlord and Tenant shall

.- exstute an smendment to this Lease efftcting a reduction in the Rental Area of the Premises and &
carresponding reduction of the Anonal Besic Rent and other charges congmted on the Rental Ares of the
Premises, Thereafter, Tenant shall have no rights whatsoever {0 the area of the Premises recaptured by
Landlord and Lendlord ahall be entitled to relet sugh area free from sny claim by Tenant,

25.2. Biock Transfer.

T Tenant or Guarantor is a privately-held corporation or a partnership, then any event which results in
a chenge in control of Tenart or Guarantor, or any change in the ownenship or eimctare of Tenant or Guarantor
'wh@mhmammymmmgmdmwmmmmmdammﬁmfwm

this Section 25.

Notwithstanding the foregoing, Eandtord shall not unreasonsbly withiold its consent to a transfer ar
change of ownership of the voting corporste stock of Tenant which results in a change in control of Tenaut,
provided that (d) the net assets of the Terant ary not substantially decreased by the change in theé corporate
stock ownership; (b) Tenant, on demend from Landlord, properly documents any changes in the nit agsets of
Tenant caused by the change in confrol of Tesiant, so that Lendlord can make en acourate judgment as to ()
‘hereof; and (c) Tenant, after the change in control, continues to use the Premises fornsee permitted under this
Lesse and operstes its business in 8 manner which is consistent with the standards of operation for this
Building. ’Ihefmgomgdoesnu!cansunneam:mofthengh&oflandlo:dtommttoanysubI%hngor

any assfgament.
25.3, Rents from Transfer.

In the event Lendlord shall consent to & Transfer of this Leass end he amount of the rents (or other
ocompansation) to be paid to Tendm by any such trensferee is grester than the rents required to be peid by
w2d
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Tenant to Landlord pursusnt to this Lease or a premiurm is to be paid to Tenant for an assignment of this Lease,
Tenant shall pay to Lendlosd any such excess or any such premium, as the case may be, upoureceiptﬂzereof

bmimt&ommmsfaw

A. Inthe event that, atmytmeorﬁ'om@etoﬁmapnormordmngtheTmTenmtdmm
Transfir this Lease in whole or in part, whether by operstion of law or othertwise, Tenant shall submit to
Whmmm(a)mmmememmdmmmmmmma
reasonsbly détailed statement of the proposed subtenant’s or assignee’s business and reasonsbly detailed
financial references and information concerning the financiat condition of the preoposed subtenant or mggues,
(b) a disclosurs of the rents to be paid by any subtenant in eicess of the rents reserved hereunder or the
premium to be paid for the assignment, and (¢) if a subletting, & description of the area of the Premises to be
sublet. Tenant agrees to pay Landlord, as Additional Rent, eY costs incorsed by Landlord in connsction with
eny acinal or proposed Frensfer, inoluding, without limitation; the costs of making investigations as to the
m&bﬂi@ydapmpwe@mﬁtmmtmuﬁgmmdhgﬂmmwhmmwiﬁmqumed
consent.

B, Eendlord's consent to an assigrment of this Lesse shall be effective opon the execution by Tenunt,
the assignes, and Landlord of én assignment docament prepared by Landiord in which the sssignee shall agree
to assume, ohserve, perform, and be bound by, anomemfsomemmﬁslmsedemM
sgree to remain primerily Heble for such obligations.”

_ Any consent by Landlord to s subleiting of ell or a portion of the Premises shall be deemed to have
been givén only upon the delivery by Landlord ¢ Tenant of 8 consent document prepared and exéouted by
Landlord expressly consenting to such subletting,

Without Emiting Landlord's tight to withhold its consent to any Transfer by Tenant, and regatdless of
whether Landiord shall have consended to any such Tranefer, neither Tenant nor any other person having an
interest in the possession, use or occupancy of the Premises or any part thereof shall enter into any lease,
sublesse, Hoense, concession, assignment or other Fransfer or agreenient for possession, use or occupancy of
all or any portion of the Premises which ptovides for rental or othér payment for such use, occupancy o
utilization based, in whole or in part, on the net fncoms or profits derived by eny person or entity from the
space o leased, used or occupled, end any such purported ease, subleass, Hosnss, concesston, assignment or
other Transfer or agreement shall be absolutely vaid and ineffective es 2 canveyance of any right or interest in
the possesaion, Usé or occtipancy of all or any part of the Prezoises. "There chall beno deduction from the reral
payable nnder any sublease or other Transfer nor from the axnoumt thereof passed on to any person or entity, for

myaxpansesmmdatedmmywaymm?mbmsingmmmofmmm

If Tenant shall make or suffer any such Transfer withont fisst obtaining any consent of Land{ord
required by subsection 25.1, any and all amounts received es & result of guch Transfer shall bo the property of
Landiozd to the extent the samne (dstermined on s square foot basis) is greater tham the Anros] BasicRental (on
a square foot basis) paytble under this Lease, it beiug the parties' intent that any profit resulting from such
’Pmnsfa’shaﬂbe]mgtol.andlord.butﬂzesameshaﬂnothedmadtobeaconsaﬁbylmﬂlatﬁtoanymh

Transfer or a Waiver of any xight or remedy of Landlord hereurider,

26, HOLDING OVER.

Tenant agrees to vacate the Premises &t the end of the Term, or carlier termination thereof, and
Landlord shall be enfifled to the beasfit of afl summary proceedings to rscover posscssion of the Premises at

-25-
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theendofthe'l‘m IfTenantmamsinpossessionofthe?xmesaﬁerthemqmahmoftheTmsunh
‘action ghall not renew this Lease by operation of law and nothing herein shall be deemad as a consent by
Landlord to Tenant's remaining in the Preises, If Tenant fafls fo vacsate the Pramises as roguired, Eandlord
rmany congider Tenant as either (2) & "Tenant-at-Will® @i.e. month-to-month tenant) Hable for the payment of rent
at tho then macket rate as deteymined by Landford or (b) as & "Tendnt-Holding Over” lisble for aramonnt équal
to the actnal damages incuzred by Landlord s 2 result of Tenant's holding aver, including, without Hmitation,
mmmmmmmmmmmmmsmmmmmmmmm
Less than an amount equal to one hundred and Sifty percent (150%) of the Annnat Basio Rent applicable as'of
the Termination Date, and Additional Rent, reserved hereunder appHoable to the period of the holdover. In
cither event, aﬂoﬁacwmmﬁofhalmeshaﬁmammﬁﬂlfommde&ot

) This Lease is subject and subcrdinate to the Liens of all mortgages, deeds of trust and other security
nstruments now or hezeafter placed upon the Building or the Property ar sty portion thereof and all ground |
and other underlying leases from which Landlord's fnterest is dedived (8aid mortgages, deeds of trust, other
secarity instruments, and ground Teases being hereinafier referred fo ag "Mortgages” and the mortgagees,
beneficiaries, secured parties, and ground lessors thereunder from time to time being hereinafer called
"Mortgagees"), and to any and all rencwals, extensions, mndifications, or refinancings thereof, without any
further act of the Tenant. Hrequested by Landingd, however, Tensapt shall prompily execute any certificsts of
other document confitming such subardination. Tenant agrées thet, if any proceedings are brought for the
fareclosure of any of the Mortgages, Tenant, if requested to do so by the purchasér at the foreclosure sale, shall
attemn to the purchass, recognize the purchaser gs he landlord under this Ledse, and make ofl payments
required heronnder 1o such pew landlord withowt eny deduction or set-off of anry kind whatsoever. Tenant
waives the provisions of any law or regulation, now or hersafter in effect, which may give, or purport to give,
Tenant eny right to terminate this Leass or to alter the obligations of Tenent heraunder in the-eveat that-any
guch foreclostre or tezmination or ofber procesding i§ prosecuted or completed. -

Notwithstanding anything contained herein to the conirary, eny Morlgages may & any time
subordinate the lien of its Mortgages to the operation and effect of this Lease without obtaining the Tenazt's
consent thereto, by giving the Tenant written notice thereof, in which svent this Lease shall be deemedto be
senior to sach Mortgages without regard to the réspeotive dates of execution and/or recordation of such
Mortgeges and this 1 ease and theresfter such Mortgagee ghall have thegame rights es to this Lease sx it wonld
have had were this Lease éxecuted and delivered before the exechtion of such Mortgages. _

I, in connection with oblaining financing for the Office Section, a Murigagee shall request reasonable
modifications in this Lease ag a condition to such financing, Tenant wiil not woreasonably withhold, delay or
defer its consent thereto, provided that such modifications do not materlally adversely increase the obligations
of Tenant heveunder, or materially adversely affect the leasshold interest hereby created or Tenant's use and
enjoyment of the Premises, or increase the amount of Anmme! Basic Rent and Additional Rent payable
hereunder,

Tenent shell, without charge, at auy time and from time-to-time, within fifteen (15) deys after receipt
ofreqwstﬂaageforbyhndbr&, execnte, acknowledge and deliverto Landiord 2 wriften estoppel certificats, in

* such form 2g foay e determined by Landlord, certifying to Lendlord, Landlord's Mortgagee, any purchaser of
Lendlord's integest in the Building, or any other person designated by Landlord, as of the date of suchestoppel
certificate, the following, withont limritation: {a) whether Tenant is in possession of the Premises; (b) whether
this Lease is in full force and effect; (c) whether there have been apy amendments to this Lease, aud if so,
specifying such amendments; (d) whether thers aro then existing any set-offs or defemses agaiost the
¢nforcement of any rights hersvinder, and if so, specifying such rmatters in detail; {e) the dates, if any, to which
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any rent or ofer charges have been paid in advance and the amount of any Secutity Deposit held by Eandtord;
{f) that Tenant has noknowledge of any then existing defantts of Landlord under this Lease, or if there arc such
defalts, spetifying them in detail; (g) that Tenant hias no knowledge of auy event having occurred that
authorizes the termination of this Lesse by Tenant, or if such event has occurred, specifying it in detedl; and (h)
the address to which notices 1o Tensnt under this Lease should be sent. Any such certifioats may be relied
upon by the person or entify to whom it is directed or by any ofher person of entity who could rézsonably be
expected to rely on it in the normal course of buginess. The faihwe of Tenant to execute, acknowledgs and
 deliver such 8 certificate n accordance with this Section 28 within fiftesn (15) days efter a request therefor by
Landlord shall constitate an acknowledgment by Tenant, which may be relied on by suy person who would be
entitled to rely upon any such certificate, that suck certificate & submitted by Landlord to Tenant is true and

. Tenant, #and so long as it pays all rents due hereimder and performs and observes the other termas and
covensnts to be performed and kept by it a9 provided in this Lease, shall have the peacesble and quiet
" possession of the Premises during the Term free of any claima of Landlord or auyone lawiilly clainting by,
fhrough or under Landlord, subjsct, however, to the tarms of this Lease andito matters of public record existing

a8 of the date of this Ledse,

Lendlord and ite agents may at any reasonablé Hime and without incnrring any Hability to Tenait, other
than Liability exising under Section 22, erter the Premises o inspect them or fo make alterations or repaim or
for any pwpose which Lendlord considers necessary for the repais, operation, or maintsnance of the Office
Section; providsd, however, that in the case of an emergency, Landlord may enter the Prezuises st any time.
Tenant shell allow the Premises to be exhiblted by Landlord (8} at any time to any representative of a lender or
1o any prospective purchaser of the Bullding ¢r Landlord's interest therein or (b) within twelve (12) moniths of
the end of the Term to any persons who may be inferested in leasing the Premises. :

. Notwithstanding the foregoing, Lendlord shall use reasonable efforts to telephone Tenant twenfy-four
{24) hours priorto gny inkpection except in cases of emergancies. Brargencies fir the parpose of this Seotion
shell be desmed to mean anyone or enything in the Premises, Bufiding end/or Common Area requiting
fmmediate response. In any eveat, Tenant agress to cooperate when aceess to the Premises is requested by

Landlord and Teasnt acknowlsdge, reptesent and searrant each 16 the other that, exoept as listed in
Seotion 1.F., no broker or real estate agent brought shout or wes involved in the making of this Tease and that
0 brokenige fee or commission is dac;fo any other party as a resudt of the execation of this Leass. Bach of the
parties hersto agrees to indewmify and hold harmless the other against any claim by any broker, agent or finder
based upon the execution of this Lesse and predicated upon a breach of the sbove representation and warranty,

33. RECORDATION,
Neither Landlord nor Tenant shall record this Lease, any amendment to this Leass or any other
mernotandnm of fiis Leass withowt the prior Written consext ¢fthe othse party, which consent may be withheld

in the sale discretion of either party and, in the event such cansent is given, the party requesting such consent
emd recording shall pay all transfer taxes, recording fees anid other charges in connection with such recording.
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Notwithstanding the above, Tenant covenants that if at any time any mortgagee or ground lessor relating tothe
financing of tha Property shall require the recordation of this Lease, or if the recordation of this T ease shall bs
required by any valid governmental order, or if any governmental authority having jurisdiction in the matter
shall aseeesand be entified to collect transfer taxes, documentary sisinp taxes, or both, on this Leass, Tenant,
mmeWMaMMhmwmmmaMmmmofmm asmgy
be necessary to record this Lease, and shall pay all recording fees, transfer tayes and documentary stamp taxes,
payable an, or in connection with, this Lease or such recortiation, provided however, ffLandlond’s Mortgagee .
requires such recordation, Landlord shall pay all such recording foes, trandfer taxes and decumentatory stamp

ta;es.
34, MISCRLLANEOUS.

34.1. Severahility, I eny term or provision of this Leass ot fhe application thereof'to any person or
circumstance shall, to any extent, be nvalid or unenforcesble, the remzinder of this Lease or theepplivation of
sach term or provision to persons or chrcumstances other them fhoss s to which it i held fnvalid or
unenforceabls, shall not be affected thereby, and eack term and provision of this Lease shall be valid and
enfarcestile to the fiullest extent permiited by law.

' 342, Applicablelaw. This Eease shall be given effect and construed by application offhe laws of the
state where the Property is located, and any action or proceeding arising hereunder shell be brought in the
couris of the State where the Premises ars Iocated. - )

_ 34.3. Authority, 1f Tenant is a corporation or partuership, the person executing this Lease on behalf of

‘Tenent repragents and warants that Tenant is duly organized and velidly existing; that this Lease has been

" guthorized by all necessary parties, is validly executed by an awthorized officer or agent of Tenant and is
bindingupmandenforoea‘blea@nstnmntmmdmcewx&ﬂsm

ﬁemmmeémdmmmmsmmdwmmwﬁmmﬂxmmdmdmwmdm
enter into this Lease Agreement an behalf of the Landlord. '

344, NoDiscrimination, ¥ is Landlord's policy to comply with s!l spplicable state and federal laws
prohibiting discrimination in employment based on rice, age, color, kex, national arigin, disability, religion, or
other protected claseification, hismmmde&m&eﬁuﬂdmgmnbemdm&ﬂaﬂpmpmw
tenamts thorsof, end all customers, employeses, litensess and iovitees of all tenants shalk heve equal
to gbtain 4il the goods, sezvices, accommodations, adventages, facilities and privileges of the Building without .
discrimination becanse of tace, age, color, s6x, national origin, disabifity, or religion. Fo that end, Tenant ghall
not discriminate in the conduot snd operation of its business in the Premises ageinat eny person or group of
persons beoause of the race, age, color, mm@mmﬂ@mmmc&sﬁm&m

person or growp of persons.

seration of Apreéments, 'Ihswﬁtngmmmdedbythapmuesasaﬁnale@mmof&en
agzecmﬂn:an&;s a oompletcan&exclum statoment of its tezms, and all negotiations, congiderations and
representations between the parties hereto ave hicorporated herein. No course of prior dealings between the
parties or their agents shall be relevent or adodssible to supplement, explain, ar vaty any of the terms of this
Leags. Acceptance of, or acquiescence to, a course of performance rendered under this Leass or any prior
agreement between the parties or their agents shall not be rélevant or admissible to determine the meaning of
any of the temus or covenanis of this Lease. Other than as specifically set forth in this Lease, no
representations, understandings or agreoments bave been mads or retied upist in the meking of this Ledse,
This Lease can only be modified by a writing signed by each of the partiss hereto.
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34.6. Third Party Beneficiary. Except as expressly provided elsewhers in this Lease, nothing
cantained in this Lease shall be coustrued so es to confer upon any other party the rights of a third party

benteficiary.

34J.gggggggggg'ﬂwogﬁmﬁusmxnmaLéuaqsﬁxummmmm»amymmdomﬁﬂnmy
wayhmtorampﬁﬁrthetsmsandmvmonshemoﬂ Asused in this Tease aid where the context so requires,
18 singhlar shall bo dsemed to inohuds the phurel and the madotine sball ba deomed to noluds the fernisine

ek newter, and vice versa,

34.8. and Assiong Subjectmmeexpresspmvisionaof:héalmsemthemm(e.g..
Smﬁmzs),ﬁamm,pmviaions and covenants coptained in this Lease shall epply to, inure to the benefit of,
mmmmsmmepmhMommmmmmmm successorg and

- e Trlal. Landlord andTmmhambyexyresslywaxvenmlbyjmymmymionor.
degmoammmmwbyeﬂapwmagmﬂw other party on any and every matter,
directly or indirectly axising out of or with respect to this Lease, including, without limitation, the relationship
of Landlord end Tendnt, the use and occupancy by Tenant of the Pretaises, any stattory remedy and/or claim

of injury ur damage regarding this Lease:

34.10. Joint and Seversl Lishillty. In the event that two (2) or more persans G.e., natursl persons,
carporations, partaerships, assoclations end ofher legal entitles) shall sign this Lease as Tenant, the Hability of
cach such paxty to pay dlf rents dus herevnder and pexform alt the other covenants of this Lease shall be jtint
and seversl. o the event Tenant is e general partnership or 8 limited parinerstdp with two or more general
partuers, the lisbility of each partner, or géneral partner, under this Lease shall be joinit and several,

34,11. Notices, Al notices; demands and requests required wnder this Fease shall be in writing, All
such potices, demands and requests shall be deemed to have been properly given if semt by United States
Gertified mail, refron redeipt riquestsd, postage propeid, orhand delivezed, or overnight delivery, addressed to
Landlord or Tenant, af the Landiord Notics Address and Tenant Notios Address, respectively, Bither party
may designate a change of address by written notios to the other party, in the manner sst farth above. Ntice,
demand and requests which shall be served by certified mefl in fhe manner aforesaid, shall be deemed to have
besn given thres (3) days after mailing, Notices sent by overnight delivery shall be deemed to have been given
the day after sending. Withont intending to limit the ganerality of the foregoing véquirement that all notices,
demands and requests be in writing, there ase certain provisions in this Lease whers, for emphasis alone, such
reqniremmmreitazated.

. 12, Bifeots s Fmase. Unless otherwise expressty provided, al terms, conditions and
wvmmbmimmadmﬂmwmshanbeeﬁacaveasoﬂhedmﬁMabovewmtm

34,13. Miechanics' Fiens. Tothe event thet any mechanics' or materialmen’s lien, suit or clabm shaliat
any time be filed against the Prerises purporting to be for work, 1abar, services or materials performed or
" furnished to Tenant or anyons holding the Premises firough or under Tenant, Ferin; shall cause the ssme tobe
‘dismissed andfor discharged of record or bonded within thirty (30) days after the filing thereof. I Tenant shell
fall to cause such len to be discharged and/or dismissed or bonided within thixty (30) days after the filing
thereof, then, in 2ddition o any other right ot remedy of Landtord, Landiard may, but shall not be cbligated to,
discharge the same by paying the ameent clajnred to be due; and the amotint so paid by Landlord, and 4ll costs
and expenses, including reasonable attorneys’ foes incurred by Landlord in procuring the discharge of such
Tien, shall be dus and payzble by Tenant t¢ Lendlord, as Additional Rent, on the first day of the next
sneceeding month, Notice1s hereby given that Landlord shali notbe lisbie for any labor or matesials frnished
t0 Tenant upon credit and that no mechenics', materialmen's or other liens for any such lebor or materials shall
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aitach to or affect the estate or interest of Lexidlord in and to the land anid improvements of which the Promises
are a part.

34.14. ajve exaptior Tenmthémbyexpmah!wmvea (to the extent legally
pmsm‘b]z)fm'ifse}fan&altpmansdanningby,thmughorundam auy right of redetption ot right to
restore the operation of this Lease under any pregent or fisture law in the event Tenant is dispossessed for any
proper cause, or in the event Lsaidlord shall obtain possession of the Premises ptrsusnt to the terms of this
Lease, Tenant understands that the Premises are leased exclusively for business, commercial and mercantite
purposes and therefore shall not be redeemable vnder any provision of law.

34.15. Mo ee’s Performance. Ifrequested by any Mottgagee, Tenant shall give such Mortgagee
Mmeofmydeﬁuhbymmmmmmmedawwbhoppmmmywcmmhdeﬁm
“Fenant shall accept perfarmance of any of Landlord's obligations hersunder by any ground lessor or mortgagee
relating to the finanding of the Property.

e's Lighility. Nomorigages or ground lessor relating tothe financing ofthe Property,
nothpossassim ofthePremisw or the Building, shall have any Hability whatsoever hereunder.

34.17, Schedules. Bach writing or plat referred to herein as being attached heveto ag o schedule or
exhibit is hereby made a past hezeof, with the same full forcs and effect as if such writing or plat were set forth

in the body of this Lease.

34,18, Time of Bssence. Tims shall be of fhe essence of fhis Lease with respect to fhe performance by
Tenant of its obligations herenmder.

34.19. Amendment This Lease may be amended by and only by an festroment execoted and
delivered by each party hersto. No amendwments of this Lease entered into- by Landlord end Tenant, s
aforesaid, shall impair or atherwise affect the obligations of any guarantor of Tenant's cbligations hereunder,
all of which obligations shall remain in full force und effect and pertata equally to any such amendments, with
the same full force and effect as if the substance of srch amendments was set forth in the body of this Lease,
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IN WIENESS WHEREBOF, the parties heretohave execatedthis Agreasmenit g of the day and year first
sbove written.

LANDLORD:
WATER TOWER LLC

By: ROUSEPROPERTY MANAGEMENT,
INC, Ts Aufhiorized Agent

PROVAL
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L. Fenant shall not obstrct the Common Ares, and the sidewalks, driveways, and other public
portions of the Property (herein "Public Areas™) and such Public Areas shall not be wsed for any putpdse other
than fngress and egress to and from ifs Préviises. Fnasﬁhmdﬁmaysmﬁtmrg&mymmly,m&ey
shall not beused for any other puspose,

2. No awnings or other projections shall be attached to the cutside walls of the Building. No curtaing,
. blinds, shades or soreend shal be attached to, hhag in, or used i cotmection with any window ot door of fhe
Prems | )
i Wmo&mmﬂ@dmﬁe%nemmgm&a@ammlm notice or
other object shall be exhibited, inscribed, painted or affixed by Tenant on sy part of the exterior or interior of
the Premises ar the Buiflding,

4, No bicyoles, vehicles, animals (exoept seaing oy dogs), ﬁsh or birds of any kind shaﬂbabtoaght
into or kept in or sbout the Preaises.

5. Nothing shall be done which would impair or imtecfare with any of the HVAC, plumbing, elecirical,
stractara] components of the Building. Noﬁmﬁe,cumbusﬂbkme@hsmﬂmd.chemmﬂmmca
maybekepton the Premises.

6 No sdditional locks or bolts afanykhdshallbeplaoedapm any of the doors or windows by
Teaant, nor shall any changes be made i1 locks orthe mechapism thereof, Tenzntshall, upon the tezmination
ofthe Ledse, turn over to Landlord altkeys to stores, offices dnd resttooms. Ta the event ofthe logs of anykeys
firrnished by Landlond, Tenant shall pay to Landlord the cost of replacanent locks and Tenant hereby agrees fo
pay eaid cost to Lendlord, s Additionel Rent, promply upon demsnd.

. 7. No delivery or moving of any sdfes, fidight, faumdturs, packages, boxes, eretes or any other such
objectshaﬂﬁ&epkaebetwm&‘wm mdSBOpm,MmdathonghEiday
Nohmdbncksshaﬂbeuwdﬁrmnhmmgmﬂvheeaoqﬁm&wempedwﬂnﬁb«mmd
udegnmds
8. Tmmmanmmamyﬁshmm,mpmMypmmﬁmfmbemedmoempwdﬁr
mmommaanmmqamhﬂﬂm&m,mlmﬂmd%mﬁkﬂymmmemm
of & first-olags building. .

‘ 9. Tmmtwmmmnm,mmmmmmmmmmm
#xovacant. All éntrance doors in Tenant's Premises shall be kept Jocked when not inuse. Emzmdomsshﬂl

.notbcleﬁopenatauyﬂme.
0. IfTenaﬂshaqumLmdlm'dmpafmmywmkmtherimoerpwty, Tenaut shall

make such request at the management office for the Building. Tenant shall not request employees of Landlord
to perform any work or do enything outside of their regular duties, ualess nnder special mstructiony flom

-
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11. Cmuwmmgmmdmmmwpw@mgmﬂwBﬁMﬁgu@pmﬁhﬁdmﬂmeﬂdmnammumu:
prevent the same, ,
12. ThmnmanJKﬁcmmeorpammaﬂyo&nsafmmhngarmhmpumamakormyvmmmﬂcn

obiectionable odors, to emanste from ita Promises which would evmnoy other tendsits or create & public or
private puisance. No covking shall be dosie in Tenant’s Premises, except for a housshdld microwave ovenor as

is expressly permitted in the Lease.

.13 Nbcmnmdofmwkhdnwnhmgﬂbamemﬂ&mmmmmanf&anmumsdmﬂbeammﬁhm:
by Tenart without the prior written consent of Landlord. Further, no vending machine of any kind shall be
m&ﬂkﬂh&mBﬂmmganmerdwm&wRmmmywmwmﬂmpmxwﬂ&mummmufum@md

Iamdhaidmﬂ1xnbenupmuﬂﬂak>Thmnuﬁxanyhxsofpmzmﬂyfhmnhaanm&mhuwvww
ocoutzing, o for any demage done to the effects of Tentnt by Landlord's jandtors or auy of its exployees, erby
any other person or any other causs.

14. AHdoddmlweﬂnmstbehmardwbewiﬁxm&emdismhje&bimd&mﬂkwﬁewand
approvel.’ .

15, Landlord hereby resrves to itself any and el rights not granted to Tenant hereurider, inolading,
but not limited to, the following fghts whick are reserved to Landlord for its purposes in operating the
Building: . )

{a) the exclusive right o use of the name of the Building for ol purposes, except that Tentant
moay use the name as ity business address and for no other porposs;

aaﬁmngmkumm@pﬁmnmmnxa&hﬁsmmwfmmhm;wmﬁmnnmmumgmwhﬂnmym
Tenant for so doing: )

03ﬂmﬁﬂnmhumﬂuﬁnmhnhasmpwﬁgmonmmmmmhnfﬁwBﬁmhg
Gﬂeﬁwemdhshedgnunmeﬁwnmfafﬁmﬂnm&mg
a&ﬂwngﬁwhmn&wqmwonﬂwﬁmmmydﬂmbﬁbghbeﬂkﬁuﬂnﬁmmmmﬁ

(ﬂﬂmn@nwgmmmmmmﬂwngnwcmmmnaypmhmmn&mmmsmmmhm&mgmﬁw
Bﬁﬁh&
16.Ihmummﬁimemgwamdmupak&mhcmsaﬂyhﬁbxmpmﬁmncf&gpmkhgama&n@mm#
by Landlord. -
© 17. Tenant shal not permit undue accummlations of garbags, trash, rubbish or any other sefuss, and
vﬁﬁkummwhnﬁuampmpramkmasmﬁmnﬁaxxmmﬁiammkkmmmacnﬂhrphmmdwgmmﬁby

fhe Eandtord,

18. Tenant shall not conduct or permit any bankmptey seles, vnless directed by order of & court of
comtpotent jurisdiction, or any fistitious fire or going out of business sale.

19. Landlord shalt have the right fo closs and securely lock the Building during generally accepted -
hdﬂmmmﬁdmmgmmhmmxmmwuLmﬁMﬁnmxhﬂmmkdkuﬁhm&wmahwﬁbﬁxﬂmwmeﬁ
the Building and its tenants. Landiord shall give Tenant twenty-four (24) hous notice before so closing and
securely locking the Building except in an emergency.

2
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20. Landiord reserves the right to rescing, alter, waive or add any nie or regulation at any time
presoxibod for the Building when Landlord desms it necessary or desirable for the reputation, safety, character,
seourity, cars, appearance o inferests of the Budlding, the preservation of good order therein, the operation or
maintenance of the Building oz the equipment thereof, or the comfort of tenants or others inthe Bufiding, No
xesommaltﬂshoa,wmvﬁ@adﬂﬁmﬁ&ytﬂam*mg&hﬁmmww one tenant shalk operate asa.
rescisvion, alfteration or waiver in respect of any other tenant,
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ASSIGNMENT AND CONSENT TO ASSIGNMENT OF LEASE AND GUARANTY

THIS ASSIGNMENT AND CONSENT TO ASSIGNMENT OF LEASE (the "Agreement")
{s made and dated this _]_'_U__k_ day of _A‘\K‘{i& S+ s 2010, by and among WATER TOWER
LLC, a Delaware limited Hability company ("Landiord™), WATER TOWER CLINIC ASSOCIATES,
LTD., an Hlinois limited partnership (“Assignot”), and GOLD COAST SURGICENTER, LLC., an
Hlinois limited liability company ("Assignee").

In consideration of the mutnal covenants herein contained, each act to be performed hereunder,
the sum of $10.00 paid by each party to the other, and for other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the parties agree that as of July 1, 2010 (the
"Effective Date"):

1. Assignor hereby assigns, transfers and conveys to Assignee all of its right, title and interest, as
Tenant, in, to and under a certain lease dated August 21, 2006, (which with all amendments is the
"Lease"), executed between Landlord and Tenant for Premises containing approximately 11,480 square
feet of Reutal Area, Suite 930E, in the building known as Water Tower Place located 845 N. Michigan
Avenue, Chicago, IL, in the City of Chicago, lllinois;

2. Assignee hereby accepts the Premises in “as is” condition and agrees to assume all of the
obligations, responsibilities and liabilities of Assignor under the Lease, and agrees to perform under the
Lease according to its terms, covenants, and conditions;

3. If the Anmual Basic Rent and additional rental (as defined in the Lease) or other payment to be
paid to Assignor for this Assignment exceeds the rental and additional rental Assignor is required to pay
Landlord under the Lease, then Assignor shall pay to Landlord the entive amount of the excess, without
prior demand, which shall be deemed additional rental. Assignee shall deliver to Landlord a copy of the
transfer document(s) within thirty (30) days after the full execution of this Agreement, specifying: (a) the
date of the transfer document's execution and delivery, and (b) & computation in reasonable detail
showing the amounts, if any, paid and payable by Assignee to Assignor for the transfer pursuant to this
Agreement, Assignor is not released from liability or relieved of its obligations under the Leese in any
menner;

4. Landlord consents to the assignment provided that its consent shall not constitute a waiver of its
right to consent to another assignment of the Lease, and provided that Assignor is nof released from
lability or relieved of its obligations under the Lease. Assignee shall, upon execution of this Agreement,
deposit with YLandlord a dirrevocable letter of oredit for WT
Surgicenter LLC Leases dated July 31, 2006 and October 11, 2007
and the Water Tower Clinla Associates, LTD lease dated August 21,
2006 (collectively the “Letter Of Credit”) which Letter Of Credit
shall: (a) be in an amount of $125,000.00; (b) name the Landloxd
as its beneficiary; and (¢) be drawn on a FDIC insured financial
institution satisfactory to the Liandloxrd (d) and provide that
Landloxd may draw on the Letter Of Credit for any event of
default under the WIT Surgicenter LLC Leasmes dated July 31, 2006
~and October 11, 2007 and/or the Water Tower Clinic Associates,
LTD lease dated August 21, 2006. Tenant agrees that it shall from
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time to time, as necessary, whether as a result of a draw on the
Letter Of Credit by Landlord pursuant to the terms hereof or as a
result of the expiration of the Letter of Credit then in effect,
renew or replace the original and any subsequent Letter Of Credit
so that a Letter Of Craedit, in the amount regquired hereunder, is
in effect until the date which is at least thirty (30) days after
the latest Termination Date of the Leases. If the Tenant fails to
furnish such renewal oxr zeplacement at least thirty (30) days
prior to the stated expiration date of the lLetter Of Credit then
held by Landlord, lLandlord may draw upon such Letter Of Credit
and hold the proceeds thereof (and such procgeds need not be
segregated) as a Seourity Deposit. Any renewals or replacement of
the original or any subsequent Letter Of Credit shall meet the
requirements of the original Letter Of Credit as set £forxth
herein, except that such, replacement or renewal shall be issued
by an FDIC insured f£inancial institution satisfactoxy to the
Landlord at the time of the issuance thereof. The Letter of
Credit shall assure Assignee's performance of all terms, provisions and conditions of this Lease,
the lease dated October 11, 2007 for suite number 973E and the
lease dated July 31, 2006 for suite numbexr 948E.

5. Upon full execution of this Agreement and Landlord's consent hereto, Assignor’s notice address,
Assignee's billing address, Landlord’s notice address and Landlord’s billing address shall be es set forth
as follows;

Addresses for Sending Notices:

" (a) Assignor’s Notice Address; .
WATER TOWER CLINIC ASSOCIATES, LTD,, an Illinois limited
partnership
Dr. Robert Diaz
530 N. Paulina Ave
Chicago, IL. 60622

(b) Assignee’s Billing Address:
GOLD COAST SURGICBNTER, LLC., an Illinois limited liability

company
Dr. Robert Diaz

530 N. Panlma Ave
Chicago, IL. 60622

(o) Landlord Notice Address:
General Growth Management, Inc,
c/o General Growth Properties, Inc.
10275 Little Patuxent Parkway
Columbia, Maryland 21044

with a copy to
General Growth Properties, Inc.

Page 2 of 8
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110 North Wacker Drive
Chicago, Nlinois 60606
Attention: General Counsel

Landlord Payment Address:
Landlord Payment Address:
Water Towey, LLC
22032 Network Place
Chicago, IL. 60643-1220

6. Assignor and/or Assignee shall pay Landlord simultaneously with the execution of this
Agreement the sum of $0.00 as the assignment fee set forth in the Lease.

7. Assignor, as Tenant under the lease, hereby certifies as of the date hersof the following:

(@  To the best of Assignor's knowledge, as of the date hereof, thers exist no
charges, liens, claims or offsefs or basis therefore against Landiord pursuant to the Lease, and all of the
terms, conditions and provisiops of the Lease on the part of Landlord have been duly performed.

(b)  There is no outstanding defanlt by Landlord for which Assignor has given
Landlord a notice of defanlt, and to the best of Assignor’s knowledgp, there exist no charges, liens,
claims or offsets or basis therefore against Landlord under the Lease at this time.

8. Assignor and Assignee understand and agree that Landlord's consent to the assignment

contemplated under this Agreement is expressly contingent upon Assignor and Assignee each hereby

releasing and forever discharging Landlord and its respective subsidiaries, parents and smecessor

- corporations, affiliated companies, assigns, future acquiring or acquired entities, and each of their

officers, directors, shareholders, employees and agents, from any and all claims, obligations, demands,
penalties, fines, causes of action, suits, proceedings, agreements, contacts, judgments, costs, expenses,
damages, losses, and liabilities of whatever nature, known or unknown, whether or not well founded in
fact, in law, in equity or otherwise which relats to any aspect of the Lease, or Assignor’s operation of the
location at the Premises that accrued and/or ocourred prior to the Effective Date.

9. This Agreement shall be binding upon and shall inure to the benefit of the respective parties,
their successors and assigns; and

10.  The Lease is not otherwise modified and remains ratified and confirmed.

SIGNATURES ON THE FOLLOWING PAGES
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day

and year first above written.

WITNESSES:

Vowes Wosee
Print Name

é&n&ﬂx“&ﬁﬁx
Signature

o8y prcianS
Print Name -

Signature %

WITNESSES:

Signature
LORAM
Print Name

AWM o T ey

LANDLORD:
- WATER TOWER LLC, a Delaware limited Hability
company

By: Water Tower Joint Venture, its sole member
.By: Urban Shopping Centers, LP, its managing
partner '

By: Head Acquisition, LP, its general partner

By: R Utban, LLC, a general partner
MU e,

Authorized Officer®

ASSIGNOR:
WATER TOWER CLINIC ASSOCIATES, LTD,, an

chﬁhﬁa
By: w

Cxx orzren. oo, .
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WITNESSES: ASSIGNEE;

QOLD COAST SURGICENTER, LLC., an lllinois
limited liability company ) :

4 Ry
Signature So_ia/g/é

Pags 50f8
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the covenants, terms, and conditions of the Lease, as existing, extended, renewed or modified and of any
such amendment thereof. :

3. Performance Guaranty. In the event that the Tenant fails to perform, satisfy or observe the
terms and conditions of the Lease, Rules and Regulations, and related Lease obligations required to be
performed, satisfied or observed by the Tenant, including those under the Note, the Guarantor will
pronaptly and fully perform, satisfy and observe the obligation or obligations in the place of the Tenaut.
‘The Guarantor shall pay, reimburse and indemnify the Landlord for any and all damages, costs, expenses,
including attorney's fees, losses and other liabilities arising or resulting from the failure of the Tenant to
perform, satisfy or observe any of the terms and conditions of the Leass, Rules and Regulations and
related obligations, including fhose under the Note.

- 4, Waiver of Notices. Without notice to or further assent from the Guarantor, the Landlord may
waive or modify any of the terms or conditions of the Lease, any Rules and Regulations or related Tenant
obligations; or compromise, settle or extend the time of payment of any amount due from the Tenant or
the time or performance of eny obligation of the Tenant. These actions may be taken by the Landlord
without discharging or otherwise affecting the obligations of the Guarantor.

5. Lease Security. This Gueranty shall remain in full force and effect, and the Guarantor shall
remain fully responsible, without regard to any security deposit or other collateral for the performance of
the terms and conditions of the Lease, or the receipt, disposition, application, or release of any security
deposit or other collateral, now or hereafter held by or for the Landlord.

6. Guarantor's Obligations. The liability of the Guarantor is direct, immediate, absolute,
continuing, unconditional. The Landlord shall not be required to pursue any remedies it may have against
the Tenant or against any security deposit or other collateral as a condition to enforoement of this
Guaraunty. Nor shall the Guarantor be discharged or released by reason of the discharge or release of the
Tenant for any reason, including a dischargs in Bankruptcy, receivership or other proceedings, a
disaffirmation or rejection of the Lease by a trustee, custodian, or other representative in Bankmptey,
stay ar other enforcement restriction, or any other reduction, modification, impairment or limitations of
the liability of the Tenaut or any remedy of the Landiord. The Guarantor assumes all responsibility for
being and keeping himself informed of Tenanfs finencial condition and assets, and of all other
circumstances bearing the risk of non-performance by Tenant under the Lease. The Guarantor agrees

that Landlord shall have no duty to advise the Guarantor of information known to it regarding such
circumstances or tisks.

. 7. Subordination of Subrogation Rights. The Guarantor subordinates any and all claims which
the Guarantor has or may have against the Tenant by reason of subrogation for payments or performances
- under this Guarenty or claims for any other reason or cause. The Guarantor agress not to assert any

olaim which it has or may have against the Tenant, including claims by reason of subordination wnder
this Guaranty, until such time as the payment and other obligations of the Tenant to the Landlord are
fully satisfied and discharged.

8. Joint and Several Liability, In the event that two (2) or more persons (i.e., natural persons,
corporations, partnerships, associations, and other legal entities) shall sign this Guaranty ss Guarentor,
the liahility of each such party to pay all rents due herennder and perform all the other covenants of this
Guaraoty shall be joint and several. In the event Guarantor is a general partnership or a limited
partnership with two or more general partners, the lability of each partner, or general partner, under this
Guaranty shall be joint and several,

Page 7 of 8

ATTACHMENT-39B
272




SECTION IX. PART 1120.130 FINANCIAL VIABILITY

Continue i .

Financial Viability

All the applicants and co-applicants shall be identified, specifying their roles in the project
funding or guaranteeing the funding (sole responsibility or shared) and percentage of
participation in that funding.

Financial Viability Waiver

The applicant is not required fo submit financial viability ratios if:
1. All of the projects capital expenditures are completely funded through internal

soureces.
2. The applicant’s current debt financing or projected debt financing is insured or

anticipated to be insured by MBIA (Municipal Bond Insurance Association Inc.) or

equivalent.
3. The applicant provides a third party surety bond or performance bond letter of

credit from an A rated guarantor.
See Section 1120.130 Financial Waiver for information to be provided.

Appended as ATTACHMENT-40A is a correspondence from McGuireWoods, LP
stating that funds are currently being held in escrow for this project and that ALL funds will
be deposited in the account prior to this project being considered by the Health Facilities
and Services Review Board. Therefore, compliance to the Financial Viability Waiver has
been documented as all of the project’s capital expenditures are completely funded through

internal sources, namely cash.
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John Kniery

_ T
From: _ Suh, Helen H. [HSuh@mcguirewoods.com]
Sent: Wednesday, April 10, 2013 10:02 AM
To: John Kniery
Cc: Szabad, Melissa; 'MJSilberman@duanemorris.com’
Subject: Gold Coast Surgicenter
Mr. Kniery,

Mark Silberman has asked me to send you a note on the status of the funds escrowed in connection with the proposed
acquisition of ownership interest in Gold Coast Surgicenter, LLC. McGuireWoods LLP is administering two escrow
accounts for the purchasing physicians. The first is fully funded and holds $150,000. This amount represents the escrow
deposit required by the purchase agreement. The second is intended to hold the balance of the purchase price to
facilitate the CON review process. As of this morning, six physicians have made their deposits for a total of
$876,923.06. Piease let me know if you have any questions. Thank you.

Regards,

Helen Suh
McGuireWoods LLP

77 West Wacker Drive
Suite 4100

Chicago, IL 60601-1818
312.849.8248 (Direct Line)
312.698.4532 (Direct FAX)

hsuh@mcauirewoods.com

This e-mail may contain confidential or privileged information. If you are not the intended recipient, please advise by refurn
e-mail and delets immediately without reading or forwarding to others.
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SECTION IX. PART 1120.130 FINANCIAL VIABILITY

Continue ii

1.

'The applicant or co-applicant that is responsible for funding or guaranteeing funding

of the project shall provide viability ratios for the latest three years for which audited
financial statements are available and for the first full fiscal year at target
utilization, but no more than two years following project completion. When the
applicant's facility does not have facility specific financial statements and the facility

is a member of a health care system that has combined or consolidated financial

statements, the system's viability ratios shall be provided. If the health care system
includes one or more hospitals, the system's viability ratios shall be evaluated for

conformance with the applicable hospital standards.

The last three years of financial statements and the projected proforma statements are

appended as ATTACHMENT-41A. Please note that compliance with this item is not

germane as this project meets the conditions of the financial feasibility waiver.

Provide the methodology and worksheets utilized in determining the ratios detailing
the calculation and applicable line item amounts from the financial statements.
Complete a separate table for each co-applicant and provide worksheets for each.

Please note that compliance with this item is not germane as this project meets the

conditions of the financial feasibility waiver.
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INDEPENDENT ACCOUNTANTS’ COMPILATION REPORT

To the Members
Gold Coast Surgicenter, LLC
Chicago, lllinois

‘We have compiled the accompanying balance sheets of Gold Coast Surgicenter, LLC as of December 31, 2011
and 2010, snd the related statesnents of loss and members® equity (deficit) for the years then ended. We have
not audited or reviewed the accompanying financial statements and, accordingly, do not express an opinion or
provide any assurance about whether the financial statements are in accordance with accounting principles
generally accepted in the United States of America.

Management is responsible for the preparation and fair presentation of the financial statements in accordance
with accounting principles generally accepted in the United States of America and for designing,
implementing, and maintaining internal control relevant to the preparation and fair presentation of the financial
statements.

Our responsibility is to conduct the compilations in accordance with Statements on Standards for Accounting
and Review Services issued by the American Institute of Certified Public Accountants. The objective of a
compilation is to assist management in presenting financial information in the form of financial statements
without undertaking to obtain or provide any assurance that there are no material modifications that should be
made to the financial statements. '

The supplementary information contained on pages 4 and 5 is presented for purposes of additional analysis and
is niot a required part of the basic financial statements. The supplementary information has been compiled from
information that is the representation of management. We have not audited or reviewed the supplementary
information and, accordingly, do not express an opinion or provide any assurance on such supplementary
information

Management has electad to omit the statement of cash flows and substantially all of the disclosures required by
eccounting principles generatly accepted in the United States of America. If the omitted statement of cash
flows and disclosures were included in the financial statements, they might influence the user's conclusions
about the Company's financial position, results of operations, and cash flows, Accordingly, the finsncial
statements are not designed for those who are not faformed about such matters.

The entity is considered a partnership for income tax purposes pursuant to the provisions of the Internal
Revenue Code. Under those provisions, & Partnership will not pay federal income taxes on its taxable income.
Instead, the members are liable for federal income taxes on their respective share of the Partnership’s taxable
income. The Pertnership is subject to state income taxes.

&Lﬂbu |3 §;L—:}LL&.

October 19, 2012
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GOLD COAST SURGICENTER, LLC

BALANCE SHEETS

CURRENT ASSETS

Cash

Accounts recejvable, Jass contract allowance of $6,969,332
and $2,702,290 in 2011 and 2010, respectively

Purchased receivables

Other receivables

Inventory

Due from relgted parties

Prepald expenses and other
Total current assets

PROPERTY AND EQUIPMENT
Cost
Accumuiated depreciation
Total property and equipment

OTHER ASSETS
Certificate of need
Goodwill
Security deposit

Total other assets

TOTAL ASSETS

CURRENT LIABILITIES
Acoounts payable
Accrued payroll and related expenses
Notes payable
Accrued management fees
Due to members
Due to reluted parties
Cutrent portion of long-term debt
Current portion of capital leass obligations
Prepaid lesse income
Total current liabilities

LONG-TERM LIABILITIES
Long-term debt, net of current portion
Capital lease obligations, net of current portion
Security deposits
Total long-ferm Habilities
TOTAL LIABILITIES
MEMBERS' EQUITY (DEFICIT)

TOTAL LIABILITIES AND MEMBER'S BQUITY (DEFICIT)

{See Acccountants’ Compilation Report)
1
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December 31,

2011 2010
$ 47,244 s 81,977
1,794,998 1,214,934
34,360 179,701

11,800 -

67,477 -
42,908 8,550
90,130 126,893
2,088,917 1,612,055
360,712 260,822
77436 26,240
283,226 234,582
3,350,000 156,000
235,693 235,693
125,000 62,500
3,710,693 448,193
$ 6082836 § 22043830
$ 452700 § 170,225
41,821 43,506
1,127,337 1,528,697

158,000 -
507,588 675,593
148,891 26,382
9,670 3,101
8,316 7,266

1,000 -
2,455,323 2,454,770
11,289 25,668
14,106 29,688
3,850 2,300
29,245 57,656
2,484,568 2,512,426
3,598,268 {217,596)
$ 6082836 § 2,294,830
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GOLD COAST SURGICENTER, LLC

STATEMENTS OF LOSS AND MEMBERS' EQUITY (DEFICIT)

REVENUE
Patient service revenue
Less contractual allowances

TOTAL REVENUE

OPERATING EXPENSES
Facilty expenses
Patient care expenses
Transportation expenses
Total operating expenses

GROSS PROFIT
GENERAL AND ADMINISTRATIVE
LOSS FROM OPERATIONS

OTHER INCOME (EXPENSE)
Subleage income
Gain on sale of property and equipment
Interest expense
Organizational costs

Total other income (expense)

NET LOSS

MEMBERS' EQUITY (DEFICIT) -

BALANCE, BEGINNING OF YEAR
CONTRIBUTIONS
NET LOSS

BALANCE, END OF YEAR

For the Years
Ended December 31,
2011 2010
$ 7.485,597 $ 5,525,392
4,212,472 2,702,290
3,273,125 2,823,102
1,090,101 1,118,289
994,006 935,659
62,732 83,762
2,146,839 2,137,710
1,126,286 685,392
1,297,770 960,096
(171,484) {274,704)
112,580 52,714
- 12,421
(264,996) 9,027
(481,588) -
(634,004) 56,108
$ (805488) § (218,596)
3 (217,596) % -
4,621,352 1,000
(805,488) ~ (218,596)
$ 3,598268 § (217,596)

(See Accountants' Compilation Report)
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GOLD COAST SURGICENTER, LLC

SCHEDULES OF OPERATING EXPENSES

OPERATING EXPENSES
Facility expenses
Rent
Repairs and maintenance
Depreciation
Utilities
Total facility expenses

Patient care expenses
Wages
Payroll taxes
Fringe benefits
Depreciation
Laboratory services
License fees
Medical equipment rental
. Medical contract labor
Medical supplies
Medical transcript service
Parking
Total patient care expenses

Transportation expenses
Wages
Payroll taxes
Fringe benefits
Depreciation.
Insurance .
Qutside services
Repairs and maintenance
Tolls and fuel

Total transportation expenses

Total operating expenses

For the Years
Ended December 31,
2011 2010

$ 1,004,597 $ 1,022,726

56,951 72,383
8,712 6,556
19,841 16,624

1,090,101 1,118,289

437,008 426,643

37,316 38,851
20,000 11,414
6,275 315
6,465 .
1,140 20,601

126,572 79,997

6,470 23,431
287,303 276,626
8,468 7,516
56,989 50,265

994,006 935,650

36,261 44,574
2,830 4,752
1,661 1,193
3,240 2,006
3,714 5,102

744 4,448
2,023 3,213
12,259 18,474
62,732 83,762

$ 2,146,839 $ 2,137,710

(See Accounants' Compilation Report)
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GOLD COAST SURGICENTER, LLC

SCHEDULES OF GENERAL AND ADMINISTRATIVE EXPENSES

GENERAL AND ADMINISTRATIVE EXPENSES

Salaries and wages

Payroll taxes

Fringe benefits

Bank charges and fees
Collection service fees
Computer supplies and expense
Depreciation expense

Dues and subscriptions
Equipment rental

Insurance

Legal settlements

Licenses and taxes
Management fees

Merketing expense

Moving expense

Office suppliés and expense
Parking expense

Professional fees

Telephone and communications
Travel and entertainment

Total general and administrative expenses

For the Years
Ended December 31,
2011 2010
$ 353,245 $ 371,571
30,955 34,608
16,168 9,941
25,660 21,275
174,613 192,358
18,411 6,138
33,019 17,363
3,231 3,898
6,297 6,905
139,979 91,868
9,161 -
1,561 -
158,000 -
6,458 15,490
- 2,363
26,404 21,118
11,699 6,212
230,551 128,827
25,570 27,005
26,788 3,156
$ 1297,770 $ 960,096

(See Accountants' Compilation Report)
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X . 228 W. Jagkson Blud.
Gilson Labus & Silverman, LLC oo . 80608-6208
Certified Public Accountants ;’;,ﬁ’gfgg"lm

INDEPENDENT ACCOUNANTS’ COMPILATION REPORT

To the Member
Gold Coast Surgicenter, LLC

We have compiled the accompanymg Balance Sheet of Gold Coast Surgicenter, LLC as of December 31,2010
and related Statement of Loss and Member's Equity for the year then ended and the accompanying
Supplementary Information, which is presented only for supplementary analysis purposes. We have not
audited or reviewed the accompanying financial statements and supplementary schedules and, accordingly, do
not express an opinioh or provide any assurance about whether the financial statements and supplementary

schedules are in accordance with accounting principles generally accepted in the United States of America.

Management is responsible for the preparation and fair presentation of the financial statements and
supplementary schedules in accordance with accounting principles generally accepted in the United States of
America and for designing, implementing, and maintaining internal control relevant to the preparation and fair
presentation of the financial statements and supplementary schedules.

Our responsibility is to conduct the compilation in accordance with Statements on Standards for Accounting
and Review Services issued by the American Institute of Certified Public Accountants. The objective of a
compilation is to assist management in presenting financial information in the form of finencial statements and
supplememtary schedules without undertaking to obtain or provide any assurance there are no material
modifications that should be made.fo the financial statements and supplementary schedules. During our
compilation, we did become aware of a departure from accounting principies generally sccepted in the United
State of America that is described in the following paragraph.

A statement of cash flows for the year ended December 31, 2010, has not been presented. Accounting
principles generally accepted in the United States of America require that such a statement be presented when
financial statements purport to present financial position and results of operations,

Management has elected to omit substantially all of the disclosures required by accounting principles generally
accepted in the United State of America. If the omitted disclosures were included in the financial statements
and supplementary schedules, they might influence the user’s conclusion about the company’s financial

position, results of operations, and cash flows. Accordingly, these financial statements are not designed for
those who are not informed about such matters,

The accompanying financial staternents do not include a provision or liability for federal income taxes because
the member is taxed individually on Company earnings.

_?\ habus € §']\—--./ NN

May 3, 2011
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GOLD COAST SURGICENTER, LLC -

BALANCE SHEET

DECEMBER 31, 2010

ASSETS
CURRENT ASSETS
Cash and cash equivalents 3 81,977
Accounts receivable, less contract allowance of $2,702,290 1,214,934
Purchased receivables, net 175,701
Prepaid insurance, expenses and other recejvables 135,443
Total current asgets 1,612,055
PROPERTY AND EQUIPMENT
Cost 260,822
Accunulated depreciation . 26,240
Totel property and equipment 234,582
OTHER ASSETS .
Certificate of Need 150,000
Goodwill 235,693
Security deposits . 60,200
Total other assets 445,893
TOTAL ASSETS $ 2292530
CURRENT LIABILITIES
Accounts payable $ 263,921
Accrued payroll and relnted expenses 43,506
Note payable-Colonial Pagific 1,360,000
Note payable-Salerno & Assoociates . 75,000
Current postion of fong-term debt 10,367
Total cusrent Habilities . 1,752,794
LONG-TERM LIARILITIES
Notes payable-equipment 55,357
Due to affiliates 18,077
Dne to member ) 675,593
Due to othets 8,305
Total long-term liabilities 757,332
Total liabilities 2,510,126
MEMBER'S DEFICIT (217,5%)
TOTAL LIABILITIES AND MEMBER'S DEFICIT $ 2,29%530

{See Accountsats’ Compilation Report)
i .
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GOLD COAST SURGICENTER, LLC
STATEMENTS OF LOSS AND MEMBER'S DEFICIT

FOR THE YEAR ENDED DECEMBER 31, 2010

LOSS

REVENUE
Patient service revenue
Less contractual allowances

TOTAL REVENUE
OPERATING EXPENSES
Facility expenseg
Patient care expenses
Transportation expenses
Total operating expenses
GROSS PROFIT
GENERAL AND ADMINISTRATIVE
NET LOSS FROM OPERATIONS
OTHER INCOME (BXPENSE)
Sub-leage income
Gain on the sale of assefs
Interest, net
Total other income (expense)

NET LOSS

CONTRIBUTIONS

NET LOSS

BALANCE, END OF YEAR

{See Accountants’' Compilation Report)
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$ 5525392
2702200

2,823,102

1,118,289
935,659
83,762

T 210
685,392
960,096

(274,704)

52,714
12,421

{9,027)

36,108

$ (218,596)

$ 1,000

(218,596)
$ (217,596)
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GOLD COAST SURGICENTER, LLC
SCHEDULE OF OPERATING EXPENSES

FOR THE YEAR ENDED DECEMBER 31, 2010

OPERATING EXPENSES
Facility expenses
Rent $ 1,022,726
Depreciation expense 6,556
Repairs and maintenance 72,383
Utilities 16,624
Total facility expenses 1,118,289
Patient care expenses
Operating wages 426,643
Payroll taxes 38,851
Fringe benefits 11,414
Depreciation expense 315
License fees 20,601
Medical equipment rental 79,997
Medical contract labor 23,431
Mzedical supplies and expenses 276,626
Medical transcript service 1,516
Parking expense 50,265
Total patient care expenses 935,659
Transportation expenses
Wages 44,574
Payroll taxes 4,752
Fringe benefits 1,193
Depreciation expense 2,006
Insurance 5,102
OQutside services 4,448
Repairs snd maintenance expenses 3,213
Tolls and fuel expenges 18,474
Total transportation expenses 83,762
Total operating expenses 3 2,137,710

. (See Accountants' Compilation Report)
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GOLD COAST SURGICENTER, LLC

SCHEDULE OF GENERAL AND ADMINISTRATIVE EXPENSBS

FOR THE YEAR ENDED DECEMBER 31, 2010

GENERAL AND ADMINISTRATIVE EXPENSES

D

ere .,

Salaries and wages:
Administrative salaries $ 3356356
Billing wages 35,215
Payroll taxes 34,608
Fringe benefits 9,941
Bank charges and fees 24275
Collection service fees 192,358
Computer supplies and expenses 6,138
" Depreciation expense 17,363
Dues and subscriptions 3,898
Bquipment rental 6,905
Insurance . 91,868
Marketing expenses 15,490
Moving expenses 2,363
Office supplies and expenses 24,118
Parking expenses 6,212
Professional fees 128,827
Telephope and communications 27,005
Trevel and entertainment 3,156
Total general and administrative expenses $ 960,096

(See Accountants’ Compilation Report)
5
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Gold Coast Surgicenter, LLC

Projected Steady State Income Statement

12 Months Ending June 30 of Year
Gold Coast Surgicenter Center, LLC
Business Planning Model
Year 1
Totat
REVENUE
Revenue - Net 8,217,685 8,380,435 8,620,987
Patient Refunds - - -
Uncollectible Accounts - - -
Total Revenuo 8,217,595 8,380,435 8,520,987
EXPENSES
Salaries & Wages
Administrative 110,000 110,000 110,000
Managemant 286,018 286,016 288,016
Clarical (Front Desk) 21,828 22,0680 22,302
Nurses 657,131 582,058 60,242
Medical Technicians 83,154 84,038 84,062
Sterlie Processing Techniclans 65,484 66,180 66,907
Other 25,000 26,000 25,000
Temporary Help - - -
1,148,612 4,156,353 1,184,429
Employee Benefits
Payroll Texes (FICAMedicare/UUSD)) 01,889 02,508 93,154
Workers' Comp Insurance 186,540 16,651 18,768
Heatth Insurance 114,731 114,73 114,731
Dantal Insurance - - .
Vislon Insurance - - -
Disability insurance - - -
Life insurance - - -
401K Contribution - - -
Profit Sharing Contribution . - -
Empiloyee Tralning/ Continuing Education 6,000 6,000 6,000
Other Employee Benefits - 68 66
229,160 228,957 230,719
Total Emptoyment 1,377,172 4,386,309 1,395,149
Medical Supplies and Services
Implants, Grafts, Tissue 1,861,041 1,801,052 1,024,934
Disposables 162,160 163,875 165,875
Medical Gas 21,620 21,850 22,080
Drugs 97,290 98 325 099,406
Medical Supplies 103,776 104,880 108,032
Laundry 54,000 54,000 54,000
Medicat Waste 19,200 19,200 19,200
Medical Equipment Renta} 72,000 72,000 72,000
Medical Equipment Setvice 36,000 386,000 36,000
Medical Services 3,000 3,000 3,000
2,450,077 2,474,182 2,489,336
Pagelof3 3yearProjectonspostCONTransfer-GoldCoastSurgicenter.xdsx CenteriS 4/5/2013
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Gold Coast Surgicenter, LLC
Projected Steady State Income Statement

12 Months Ending June 30 of Year
Gold Coast Surgicenter Center, LLC
Business Planning Modol
_ Yoar : ]
Total Total Total
Operating Expenses
Office Supplies 32,400 32,400 32,400
Postage & Delivery 12,000 12,000 12,000
Telephone and Intemet . §,000 8,000 6,000
Camputer Hardware/Software/Suppiies under $1000 1,200 1,200 1,200
Sofiware Maintenance Contacts 32,892 32,802 32,802
Office Equipment Rental 1,800 1,800 1,800
Office Equipment Service 1,200 1,200 1,200
Printing and Copy Expense 1,200 1,200 1,200
Dues & Subscriptions 1,500 1.500 1,600
Credit Card Merchant Fees 12,328 12,571 12,781
Operating Expense Other 1,080 1,080 1,080
103,568 103,843 104,053
Outside Services
Medical Billing 213,657 217,891 221,548
Transeription Services o 16,810 10,925 11,045
Computer Services 7,200 7.200 7,200
Payrofl Processing Fees 7,200 T.200 : 7,200
Management Setvices 328,704 . 335,217 340,839
Qutside Services - Other - - -
587,571 578,434 587,830
Facilitles
Rent 1,106,742 1,108,712 1,108,712
Rent Equelization - - -
CAM 60,000 60,000 80,000
Utiittes 42,000 42,000 42,000
Security 3,800 3,900 3,800
Janitoriat Service 18,000 18,000 18,000
Trash 11,400 11,400 11,400
Pest Control 72 972 g72
Repairs & Manienance - Facility 14,000 12,000 12,000
Property Taxes 10,200 10,200 10,200
Praperty Insurance 3,440 3.440 3,440
Other Occupancy Expense - - -
1 1287:624 1 12631634 1 .268.624
Travel & Entertainment _ '
Staff Meals 100% 4,800 4,800 4,800
Airfare 6,000 8,000 6,000
Hotel 6,000 8,000 8,000
Patient Transpoit 42,000 12,000 12,600
Parking 75,670 76,475 77,315
Gasoline - - -
Mieage - - -
Entestaliiment 1,800 1,800 1,800
106,270 107,075 107,815
Page2 of 3 3yearProjectonspostCONTransfer-GoldCoastSurgicenter.xlsx Center IS 4/5/2013
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Gold Coast Surgicenter, LLC
Projected Steady State Income Statement

12 Months Ending Sune 30 of Year
Gold Coast Surgicenter Center, LLC
Business Planning Model
Yoar 1
Total
Administrative Expense
Executive Stipends 48,000 48,000 48,000
Audit/ Accounting/ Tax Prep Services 24,000 24,000 24,000
Legal Services 6,000 8,000 8,000
Professional & Consulting Services - - -
Recniiting Expense 6,000 6,000 6,000
Advaertising & Promation 3,600 3,600 3,600
Giits 1,200 1,200 1,200
Licenses & Pemmnits 12,000 12,000 . 12,000
Personal Property Tex - - -
Franchise Tax L1.C Fee - - -
DE Tax - - -
Professional & General Liabilly Insurance 18,000 18,000 18,000
Business Owners - - -
NSO 3,720 3720 3,720
Malpractice 66,000 66,000 66,000
Othar Administrative Expense - - -
188,520 188,520 188,520
TOTAL OPERATING EXPENSES 6,081,433 6,106,987 6,151,427
EBITDA 2,156,162 2,213,448 2,369,560
Other income & Expense
interest income -
Interest Expense , - - .
ifinois Business Tax 21,744 27,338 21,225
Bank Service Charges 600 600 600
Gain/Loss on Sale of Assefs - - -
Other income & Expense - - .
22,344 27,938 21,828
Depreclation & Amortization
Depreciation 267,204 267,204 267,204
Amortization 234,000 234,000 234,000
801,204 501,204 501,204
NET INGOME 1,832,514 1,744,308 1,848,521
Page30of3 3yearProjectonspostCONTransfer-GoldCoastSurglcenter.xisx Center IS 4/5/2013
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ASSETS

Checking/Savings

Total Checking/Savings

Accounte Receivable
Total Accourtts Recelvable

Other Current Assats
Propald Expenses

Tota] Other Current Assets

Yot} Carrent Assets

Tolal Fixed Aszots

Other Assots
Accumulated Amurtization
Cerfificate Of Neod
Goodwili
Securtty Deposits
Rounding

Total Other Assets

TOTAL ASSETS

Gold Coast Surgicenter, {LC
Projected Balance Sheet
June 30 of Year

Month 12

6 201440 $ 346,405 $ 353,776
201,440 348,485 353,776
1,394,467 1,417,893 1,441,318
1,394,467 1,417,893 1,441,318
135,000 185,000 185,000
100,000 100,000 100,000
235,000 235,000 235,000
1,830,907 1,899,388 2,030,094
(260,004) (520,008) 780,012)
1,575,000 1,675,000 2,175,000
1,314,996 1,354,882 1,394,968

(7 200) {14,400} (21,600}
36,000 35,000 35,000
27,800 20,600 13,400
(48,000) (95,000) {144,000}
240,000 240,000 240,000
192,000 144,000 98,000
1,634,798 1,618,682 1,504,288
{188,000) (372,000) (558,000}
180,000 150,000 150,000
1,844,600 1,644,800 1,844,800
60,200 60,200 €0,200
1,869,000 1,683,000 1,497,000
$ 5 s SI01e00 8 Sedidez
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LIABYITIES & EQUITY
Lisbilittes
Curvent Liahitities
Asoounts Payable/Accrued Expentes

Other Current Liabilifes
Payroil Liabilities
Line of Cradit
Total Other Corvent Lishilitites

Total Curvent Lisbiiities
Lang Term Liabllitiss

Equipment Loan
Totad Long Term Liabllites

Total Liabllitles

Equity
Cagpitat Stock
Retalnod Earings
Shareholder Distributions
Net income

Total Equity

TOTAL LIABILITIES & EQUITY

Gold Coast Surgicenter, UC
Projected Balance Sheet
June 30 of Year

Month 12

tkonth 12

$ 202085 $ w5051 § 308018
50,000 50,000 50,000

50,000 50,000 50,000

352,085 265,061 358,018
880,004 660,008 440,012
860,004 £60,008 440,012
1,232,089 1,015,050 768,030
2,850,000 2,850,000 2,850,000
1,120,347 1,218,124 1,372,196
(120,000} (130,000) (150,060)
143,257 180,787 161,265
4,002,614 4,183,920 4283452

s 5234703 $_ 8201980 § 1482
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SECTION X. PART 1120.140 ECONOMIC FEASIBILITY

Continue i

Economic Feasibility

This section is applicable to all projects subject to Part 1120,

A.

Reasonableness of Financing Arrangements

The applicant shall document the reasonableness of financing arrangements by

submitting a notarized statement signed by an authorized representative that attests to one
of the following:

1. That the total estimated project costs and related costs will be funded in total with
cash and equivalents. including investment securities, unrestricted funds, received
pledge receipts and funded depreciation; or

Appended as ATTACHMENT-42A, is documentation that the total estimated
project costs will be funded in total with cash. ATTACHMENT-42B is the
documentation that the cash is being held in escrow by McGuireWoods, LP.

2. That the total estimated project costs and related costs will be funded in total or in
part by borrowing because;

This item is not applicable as the total estimated project costs will be funded
through internal sources, i.e., cash.

Conditions of Debt Financing

This criterion is applicable only to projects that involve debt financing. The applicant

shall document that the conditions of debt financing are reasonable by submitting a

notarized statement signed by an authorized representative that attests to the following, as
applicable:

This item is not applicable as the total estimated project costs will be funded

through internal sources, i.e., cash.

ATTACHMENT-42
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SECTION X. PART 1120.140 ECONOMIC FEASIBILITY

Continue ii

D. Projected Operating Costs

The applicant shall provide the projected direct annual operating costs (in current dollars
per equivalent patient day or unit of service} for the first full fiscal year at target

utilization but no more than two vears following project completion. Direct cost means
the fully allocated costs of salaries, benefits and supplies for the service.

Salaries $1,156,353
Supplies $2,474,182
Welfare and Benefits $_229.957
Total Direct Cost $3,860,492
Year of Target Utilization 2014/2015
Treatments Per Year 2,186
Resultant Costs Per Treatment $1,766.01

E. Total Effect of the Project on Capital Costs

The applicant shall provide the total projected annual capital costs (in current dollars per
equivalent patient day) for the first full fiscal year at target utilization but no more than

two vears following project completion.

Facility Costs $1,268,624

Depreciation $ 267,204

Amortization $ 234,000

Total Annual Capital Costs | $1,769,828

Year of Target Utilization 2014/2015
' Treatments Per Year 2,186
- Capital Cost Per Treatment $809.62

ATTACHMENT-42
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GOLD COAST SURGICENTER, LLC

April 9, 2013

Ms. Courtney Avery, Administrator

Hinols Health Facilitles and Services Review Board
525 West Jefferson Street, Second Floor
Springfield, Hlinols 62761

Re: Criterion 1120,140.A Reasonableness of Financing Arrangements

Dear Ms, Avery:

Regarding the above referenced criterion, we hereby certify that the total estimated project costs
and related costs wilt be funded in tofal with cash and equivalents, Including investment
securities, unrestricted funds, recelved pledge recelpts and funded depreciation.

State of lllinols

County of Canl

Sworn to before me this

PETER PAPADOPOULOS
Notary Public - State of Hinols
My Commission Expires Aug 13, 2016

ATTACHMENT-42A

845 NORTH MICHIGAN AVENUE, SUITE 985 WEST, CHICAGO ILLINOIS 60611
TEL: 312-521-5500 FAX: 312-202-0492 & 312-202-0908
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John Kniery

N
From: Suh, Helen H. [HSuh@mcguirewoods.com]
Sent: Wednesday, April 10, 2013 10.02 AM
To: John Kniery
Cc: Szabad, Melissa; 'MJSilberman@duanemorris.com’
Subject: Gold Coast Surgicenter

Mr. Kniery,

Mark Silberman has asked me to send you a note on the status of the funds escrowed in connection with the proposed
acquisition of ownership interest in Gold Coast Surgicenter, LLC. McGuireWoods LLP is administering two escrow
accounts for the purchasing physicians. The first is fully funded and holds $150,000. This amount represents the escrow
deposit required by the purchase agreement. The second is intended to hold the balance of the purchase price to
facilitate the CON review process. As of this morning, six physicians have made their deposits for a total of
$876,923.06. Please let me know if you have any questions. Thank you.

Regards,

Helen Suh
McGuireWoods LLP

77 West Wacker Drive
Suite 4100

Chicago, IL 60601-1818
312.849.8248 (Direct Line)
312.698.4532 (Direct FAX)

hsuh@mcguirewoods.com

This e-mail may contain confidential or privileged information. If you are not the intended recipient, please advise by return
e-mail and delete immediately without reading or forwarding to others.

ATTACHMENT-42B
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SECTION XI. SAFETY NET IMPACT

Continus |

SAFETY NET IMPACT STATEMENT that describes all of the following must be
submitted for ALL SUBSTANTIVE AND DISCONTINUATION PROJECTS:

1. The project's material impact, if any, on essential safety net services in the

community, to the extent that it is feasible for an applicant to have such knowledge.

The project is not a newly developed ASTC, nor are any new services being
proposed. The only material change is the more optimal utilization of an existing health care
resource. Therefore, the Applicant has no knowledge of any material impact that this project

will have on any essential safety net services in the area.

2. The project's impact on the ability of another provider or health care system to cross-
subsidize safety net services, if reasonably known to the applicant.

The project is not a newly developed ASTC, mor are any new services being
proposed. The only material change is the more optimal utilization of an existing health care
resource. Therefore, the Applicant has no knowledge of any material impact that this project

will have on any essential safety net services in the area.

3. How the discontinuation of a facility or service might impact the remaining safety
net providers in a given community, if reasonably known by the applicant.

This item appears to not be germane as there is not any discontinuation of facility or

service.

ATTACHMENT-43
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