Constantino, Mike

ﬁ A L A

From: Qurth, Joe [JOurth@arnstein.com)

Sent: Tuesday, June 01, 2010 8:43 AM

To: Constantino, Mike

Cce: Kathleen Lapacek

Subject: FW: Advocate - Letter to Dale Galassie from Kathy Lapacek.PDF;May 31, 2010 letter to Kathy
Lapacek.PDF;May 19, 2010 letter to Kathy Lapacek.PDF

Attachments: Advocate - Letter to Dale Galassie from Kathy Lapacek PDF; May 31, 2010 letter to Kathy

Lapacek.PDF; May 19, 2010 Istter to Kathy Lapacek . PDF

Mike,

in connection with Vista FEC application. Project No. 10-18, Advocate Condell Medical Center would like to file the
attached materials in response to the State Agency Report. We will also send identical material via facsimile. We would
appreciate your filing this material as part of the project file and for inclusion in the material send to the Review Board.

Joe Ourth

ARNSTEIN & LEHR LLP
www. arnstein.com
120 South Riverside Plaza

Suite 1200 RECEIVED

Chicago. lllinois 60606-3910

Phone: 312.876.7815 1 ZU\U

Fax: 312.876.6215 JUN O

JOurth@arnstein.com EALTH EACILTIES &
SERVICES REVIEW BOARD

Offices in Hinois, Forida. and Wisconsin

This electronic mail transmission may contain confidential or privileged information.
If you believe that yocu have received this message in error, please notify
the sender by reply transmission and delete the message without copying or disclesing it.

Pursuant to Internal Revenue Service guidance, be advised that any federal tax
advice contained in this written or electrenic communication, including any
attachments or enclosures, is not intended or written to be used and it cannot
be used by any perscn or entity for the purpose of (i} avoiding any tax penalties
that may be imposed by the Internal Revenue Service or any other U.5. Federal
taxing authority or agency or (ii) promoting, marketing or recommending

to another party any transaction or matter addressed herein.




801 S. Mitwaukee Ave l% Advocate Condell Medical Center
Libertyville, Winois 60048-3199 g/
Telephone B47.362.2900

www.advocatehealih.com/condell

VIA ELECTRONIC MAIL | RECEIVED

Mr. Dale Galassie JUN 01 2010
Chatrman
Illinois Health Facilities and Services Review Board HEALTH FACILITIES &

525 W. Jefferson, Second Floor SERVICES REVIEW BOARD

Springfield, IL 62761

Re:  Vista Lindenhurst FEC Application {the “Application™)
Project No. 10-18 (the “Project™)

Dear Chairman Galassie:

We have received the recently released State Agency Report for the Project referenced
above. We appreciate that under the Board’s rules we have the opportunity to respond to the
State Agency Report and wish to take that opportunity here.

Our CON legal counsel had prepared a detailed analysis of the applicable review criteria
and | had submitted that analysis during the review period. We had subsequently asked him to
review the State Agency Report. We believe that the issues raised in that legal analysis of the
rules remain applicable, We also supplement our May 19 letter because the issues raised in that
letter continue 1o apply to the review criterion and we restate those points here specifically with
the attached letter responding to the State Agency Report.

Very truly yours,

thy Lapdcek

Ka
Kl/eka
Attachment

Related to the Evangelical Lutheran Church in America and the United Church of Christ




r2¢ South Riverside Plaza - Suite 1200
ARNSTEIN & LEHR LLP e e oot
ATTORNEYS AT LAW SINCE 1893 Phone 312.876.7100 - Fax 312.876.0288
WWw.arnstein.com

Joe Curth
312.876.7815
jourth@arnstein.com

May 19, 2010

Ms. Kathy Lapacck

Vice President — Business Development
Advocate Condell Medical Center

801 South Milwaukee Avenue
Libertyville, Illinois 60048

Re:  Vista Lindenhurst FEC Application (the “Application”™)
Project No. 10-18 (the “Project™)

Dear Ms. Lapacek:

You had asked that we review the Vista FEC Application above in connection
with its compliance with the Illinois Health Facilities Planning Act and associated rules.
Our review of the application and other materials submitted disclosed a number of areas
where the Application fails to mect the review criterion established by Health Facilities
and Services Review Board (the “Board™). Most of the areas of non-comphance relate o
substantive revicw critcria. In the course of the review we also note two additional issues
relating to whether the Project should be considercd in this form and whether the
Application is eligible for consideration.

I. PROCEDURE AND PROCESS ISSUES

A. The Applicant Has Made Multiple Attempts to Modify the Application
Although the Rules Allow Only Two Modifications

Review Board Rules allow an Applicant to “modify” an Application only two
times. The Applicant appears to have attempted to modify the application muliiple times.
The Board rules provide:

Section 1130.635 Additional Information Provided During the Review Period

a) Requested Information
As needed to clarify the application, IDPH may request
information or daia during the review period from the applicant or
Jrom other persons in order to conduct ils review. Requested
information or data furnished to IDPH shall be made part of and
included in the project record.

b) Supplemental Information

CHICAGO  HOFFMAN ESTATES  SPRINGFIELD  MILWAUKEE
FORT LAUDERDALE  MMAMI  TAMPA  WEST PALM BEACH BOCARATON  CORAL GABLES

Arnsiein & Lehr 1op is a member of the Incernational Lawyers Network
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d)

Supplemental _information or data _may be provided by the
applicant_only if the information is die to a modification of the
project, is in response to an Intent o Deny, or is in response 10 a
request from HFPB. Supplemental information shatl be made part
of and included in the project record

Public Comment Information

Public comment information from persons other than the applicant
that has been submitted in accordance with the public comment
and public hearing provisions of this Part shall not be considered
requested or supplemental information. The information shall be
made part of and included in the project record.

Ex Parte information

Information submitted by the applicant or by any other person that
is not requested information, that is not supplemental information,
or that is not public comments or public hearing information is ex
parte and will not be considered in the review of the project.

Section 1130.650 Modification of an Application

c)

d)

An_applicani_can modify a project only twice during the review
period; provided, however, an upplicant may modify a project at
any time if the modification is in conformance with and limited to
the comments, recommendations or objections of HFPB.

If an applicant modifies an application that is not a modification
made in conformance with and limited {0 the comments,
recommendations or objections of HFPB, 1DPH shall have up io
60 days to review the modification and any supplemental
information submitted pursuant to the applicable review criteria,
hold a public hearing if vequested, and submit its findings to HFPB
al the next regularly scheduled meeting that is at least 10 days
Jollowing the completion of the IDPH review.

77 11.Admin.Code Section 1130.635, 1130.650 (c) (d) (emphasis added)

According to the Review Board’s web site the Applicant added information at
least six times in addition to the information added before the application was deemed

complete.
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1. April 8 Safety Net Impact Statement Added. (In original application
the -Applicant stated a Safety Net Impact Statement was not
applicable and did not include the required Statement)

2. April 16 Supplemental Material — Historic Preservation Agency Letter
Added.

3. April 19 Supplemental Material - 66 pages of Supplemental
Information added rewriting many substantive sections of the
Application

4. April 26 Supplemental Information — 31 pages of Supplemental
Information rewriting a number of substantive scctions of the

Application

5. Aprii 29 Amendment {o replace Page 7 of the Application

6. May 5 Amendment to Application relative to the existence ol a
helipad.

The Board’s rule limiting the number of modifications serves to avoid duplicative
staff review time. In fact, the rules clearly provide that the State Agency may extend the
review period by up to 60 days when an apglication has been modified. The limitations
on amending an Application also serve to altow the public ample opportunity to review
and make public comment to amendments to an application.

1t is often valuable or the Board to have supplemental information. The Board’s
rules permit supplemental information, but provide that “supplemental information or
data may be provided by the applicant only if the information is due to a modification of
the project, in response to an Intent to Deny or is in response to a request by HFPB.”
Even if some of the information was submitted at the request of staft, the majority of the
Applicant’s submissions constitute modifications and most should be disallowed. If the
Applicant wishes to submit supplemental information beyond the 2 modification limit, it
should do so in connection with an Intent 10 Deny or in response to the Board’s request,
not at the pleasurc of the Applicant.

B. Daoes the Special Legislation for this Application relating to Letters of intent
Require the Applicant to file the Applicatien within the One year letter of
intent period {(which it did not)?

The 2007 legislation authorizing new FECs was wrilten to require that licensure
must be complete by 2009. Subscquent legislative amendment allowed for three FEC
applications pending during that window to be considered. New special legislation
contained in PA 96-0883, upon which this application relies, makes a special provision
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relative to whether a Letier of Intent had been filed. This new law, effective March 1,
2010, states:

(a-10) Notwithstanding any other provision of this Section, the Department may
issue an annual FEC license to a facility if the facility has, by March 31, 2009,
filed a letter of intent 1o establish an FEC and if the facility complies with the
requirements set forth in paragraphs (1) through (17) of subsection (a).

The Board’s current rules on Letter of Intent provide that “A Letter of Intent shall
be valid for a period of onc vear from the date of receipt by HFPB”. Section
1130.620(b)(2). (emphasis added)

Vista’s Letter of Intent for the FEC project was received by the Review Board on
March 23, 2009. Vista filed its FEC CON application March 25, 2010. As can be seen
from the date stamped filings, thc new FEC application was filed more than 1 year after
the LOf had been received.

SB 1905 effective June 30, 2009, repealed the requirement that a Letter of Intent
first be filed before a CON application could be filed and, as you know, LOIs are
generally no longer required. The Board’s rules on Letter of Intent have not bcen
repealed or amended. PA 96-0883, however, clearly relied upon the Board’s rules
relative to on the Letter of Intent requirement.

A review of the application sugpest Vista rushed the filing of its Application. It
may have been that it was trying to beat that date, but did not. We leave to the Board its
interpretation of whether the onc-year Letter of Intent requirement applies for PA 96-
0883, but believe interpretation of this act should be a threshold matter in deciding
whether to consider this application.

I1. SUBSTANTIVE REVIEW CRITERIA

A. Freestanding Emergency Center Medical Services Review Criterion
A) Criterion 1100.3230(b)(4) - Service Accessibility
The Criterion states:

“4)  Service Accessibility
The proposed project to establish or expand an FECMS category
of service is necessary to improve access for GSA residents. The
applicant shall document the folloviag.
A) Service Restrictions
The applicans shall documen thut at least one of the
Sfollowing factors exists in the GSA:
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B)

ii)

ili}

Suppor,

The absence of ED services within the GSA,

The area population and existing care system
exhibit indicators of medical care problems, such as
high infant mortality, or designation by the
Secretary of Health and Human Services as a
Health Professional Shortage Area, a Medically
Underserved Area, or a Medically Underserved
Population;

All existing emergency services within the 30-
minute normal travel time meer or exceed the
utilization standard specified in 77 111. Adm. Code
1100.

ting Documentation

The applicant shall provide 1he following documentation,
as applicable, concerning existing restrictions o service

access.

i)

vii)

The location and wtilization of other GSA service
providers,

Patient location information by zip code;
Travel-time studies;

A certification of waiting times;

Scheduling or admission resirictions that exist in
GSA providers;

An assessment of GSA population characteristics
that documents that access problems exist;

Most  recently  published IDPH  Hospital
Questionnagire

One of the most important issues for any Certificate of Need
application, obviously, is whether the proposed project is “needed” The
Board develops detailed rules for evaluating whether a project fulfills a
health care “need” or is just & “want”, As shown in the rule cited above,
there are three test for whether a project is needed.

Two of these tests are quickly and definitively dismissed:

a.

b.

is there

an absence of ED services within the area; and

whether all existing ED service within the 30 minute travel
time meet ar exceed the 2,000 visit per room uwiilization

standard

Clearly there are muliiple facilities providing emergency services
within the area and the Project cannot meet the first test. The second test
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is whether all of the facilities meet the Board’s utilization standard. The
application unequivocally fails this test. None of the facilities achieve the
Board’s target utilization. The tablc following shows utilization for the
three facilities that are within 30-minutc travel times and the facilities that
arc also within 30 minutes until the Board's 1.15 travel factor is applied
(these facilities were included in the Applicant’s original application). On
occasion the Board will approve a project without it entirely meeting the
calculated need, but usually only if the need numbers are close to the state
standard. Here the numbers are not even close.

Both the Northwestern Lake Forest FEC and the Advocate Condell
Medical Center reflect projects recently approved by the Board for which
utilization will improve over time as the projects become fully
implemented and if a new facility is not added. More striking, however, is
that the Applicant’s own hospitals so dramatically fai! to meet the Board’s
utilization standard.

Area Emergency Department Utilization

Utilization -
Existing ED MapQuest MapQuest Treatment S ' dard M8 ED 2008 % Excess Visit
Standards
Facilities in Arca Miles Travel Time Rnams Vol ’ Volumes Capacity Capacity
olumg¢
Northwestern Lake Ty T
7.3 miles 14.95 min 14 28,000 o 0% 28,000
Forest FEC
Vista West 12.2 miles 24,15 min kL 22,000 12,048 55% 2,982
Advocate Condell 14.6 miles 28,75 min 32 64,000 45544 2% 18,056
Subtotal 57 1 114,000 ! 37962 50.8% 56,038
| ' |
Midwestern : . - i
Regional Medical 16.5 miles 32.20 min . 5 I 10000 ! 3244 Poos2% 4,756
Center | |
4 i
Vista East 13.3 miles 32.20 min 3 62,000 36,469 i 50% 25,531
L
Northwestem Lake :
18.3 miles 52.20 rin i7 . A4400 33,630 L% 310
Forest |
Cenicpra Hospital - 16.7 miles 35.65 min 22 l 44,000 38,883 8% | 5,147
; I

*Began operations in 2009
Source: |DPH 2008 AHQ
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The proposed Project so overwhelmingly fails to mect the two
need tests discussed above that the Application does not cven try to
address those criteria. Instead, the Applicant bases ils entire need test on
the thinnest of a technical issue—that a very minor area located at the
cdge of the Geographical Service Arca {GSA) shows ong of the indictors
of medical problem area by being designated as a health professional
shortage area (“HPSA™). ‘The attached map shows the location of Zion,
Benton and Waukegan Townships, all of which are at the far northeastern
or eastern edge of the GSA.

The HPSA argument fails for several reasons.  First, the
application itself contradicts that these arcas are significantly within the
GSA. 1In one of the Applicant’s first amendments, Vista modified its
application to remove several hospitals from what it originally considered
o be in the GSA, including its Vista East hospital in Waunkegan and
Midwest Regional hospital in Zion. Vista East hospital falls squarely
within Waukegan Township and Midwest Regional hospital squarely
within Zion Township. The Applicants now claim that these hospitals are
outside the 30-minute GSA. The Applicants cannot have it both ways—if
the hospitals within those townships are more than 30 minutes away, than
a significant portion of the population in that township is also more than
30 minutes away. A MapQuest analysis was performed to determine the
travel time betwcen the proposed facility and the three townships as
measured (o the Township Hall. MapQuest shows both Waukegan and
Zion Township to be in excess of 3(-minute {ravel time. Any portion of
northern Benton Township would also appear to be outside the 30-minute
travel time.

Secondly, these townships are not even located in what the
applicants say is its “targeted” area of service, (Application page 127)
Further, even if these townships are fully included in the GSA, the
proposed FEC does nothing to address_anv professional shortage in that
area. According (o the Application, the stated Purpase of the Project is to
“improve accessibility to emergency services for the residents of north-
central and northwestern Lake County.” (Application page 105) While
these townships may indeed have a shortage of primary care, this shortage
and the primary care needs of the people in these comrunities will not be
served by a FEC located in Lindenhurst. To approve & project as “necded”
with no expectation that the project would address such a perceived need
would be the antithesis of sound health facilitics planning,
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Health Professional Shortage Areas

i

i

L TONE Kad Dk L ans:
andeafue ol

R N T --F-!
I
A
RN
| o 1

e N - \
0 I e S
Average Distance for Health Professional Shortage Areas
Lindenhurst FEC Vista West Vista East
Miles Minutes Miles  Minutes Milkes Minutes

Zion Township Hall 17 33.35 9 | 1955 5 12.65
Benton Township Hall 1as || 2s3 | | 63 | 1265 | 6.4 16.10
Waukegan Township Hall 13 31.05 24 52 1 2.30
Average 14.8 29.86 5.9 130 4.1 10.35

Source: MapQuest
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B. Criterion 1100.3230(c) - Unnecessary Duplication/Maldisiribution

The eriterion reads as follows:

fl])

2)

)

The applicant shall document that the project will not resull in an
unnecessary duplication.  The applicant shall provide the
Jollowing information:

A)

B)

)

A list of all zip code areas (in total or in part) that are
located within 30 minutes normal (ravel time of the
project's site;

The total population of the identified zip code areas (based
upon the most recent population numbers available for the
State of lllinois popuiation); and

The names and locaiions of all existing or approved health
care facilities located within 30 minutes normal travel time
Jrom the project site that provide emergency medical
services.

The applicant shall document that the project will not result in
maldisiribution of services. Maldistribution exists when the
identified facilities within the Normal Travel Time have an excess
supply of ED treatment stations characterized by such factors as,
but not limited fo:

4)

B)

Historical utilization (for the latest 12-month period prior
to submission of the application) for existing ED within 30
minutes travel time of the applicant's site that is below the
utilization standard established pursuagnt fo 77 111, Adm
Code 1100, or

Insufficient povulation to provide the volume or caseload
necessary 1o utilize the ED rervices proposed by the project
at or above utilization standards.

The proposed Project clearly and unequivocally creates a
maldistribution of services under the Board's rules. As the Table on page
7 shows, not a single facility in the area meets the historical utilization
standard of 2,000 visits per emergency treatment room.

The applicant shall document that, within 24 months afier projec!
completion, the proposed project.

4)

B

Will not lower the uiilization of other GSA providers below
the wtilization standards specified in 77 111, Adm. Code
1100; and

Will not lower, to ¢ further extent, the wtilization of other
GSA hospitals or FECs that are currerily (during the latest
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12-month  period) operating below the utilization
standards.

Section 3(AXB) of the above rule requircs that the applicant
document that the Project wiil not lower utilization of existing provider
below the utilization standard or further below the utilization standard.
Northwestern Lake Forest FEC and Advocate Condell, as well as
Cenlegra, all operate below utilization targets all and filed impact letters
showing that the proposed project would further lower utilization. The
unnecessary duplication of services is at the core mission of the planning
process. The Board’s rule on duplication of services is clear and the effect
is clear — this project duplicates services and creates a maldistribution.
The Application at hand did not even attempt to address this issue or the
details of the Board’s rules in its application (See Attachment pp. 130-
131).

The Board’s rule requiring an applicani to document effect on
utilization applies not only to competing facilities but to the Applicant’s
own facilities as well. Although the Application does not disclose this
fact, Vista West has 2008 Emergency Department utilization of only 55%.
Similarly, Vista East has an Emergency Department utilization of only
59% of what is required by the Board. As part of its application Vista
must document the impact the proposed facility would have in
exacerbaling its own already low utilization.

4) The applicant shall documeni that a written request was received by
all existing facilities that provide ED service located within 30 minutes
travel time of the project site usking the number of trealment stations
al each facility, historical ED utilization, ard the onticipated impact of
the proposed project upon the facility’s ED wutilizarion. The request
shall include a statement that a written response be provided to the
applicant no later than 15 days afier receipi. Feilure by an existing
facility 1o respond to the applicant's request jfor information within the
prescribed 15-day response period shall constitute an assumption that
the existing fucility will not experience an adverse impact in utilization
from the project. Copies of any correspondence received from the
Sacilities shall be included in the applicarion.”

The Bourd rules require the Applicant to notify affected area
providers and inquire about the impact the propescd project may have on
those providers. Area providers have cnly iS5 days to respond and the
Applicant must include responses it rcceives in iis application. In a
curious move, the Applicant filed its appiication hefoere even waiting for |
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the 15 day period to expire (particularly because the rules require the
Applicant to document that other facilities received the letter, not that it
had been mailed). Three facilities, Centrega, Advocate Condell, and
Northwestern Lake Forest all provided data and quantifiable information
that should have been addressed in the Application, suggesting that the
Applicant was unconcerned about any impact its Project may have on
other providers, and indifferent about addressing this information in its
Application. The Applicant’s analysis of this information is necessary
component of the Application intended to benefit the Board in its
deliberation. To not wait for the impact letter responses would certainly
seem to he a breach of the intent of the planning process.

C. Criterion 1110.230(a) - Background of Applicants

The criterion states:

"The applicant shall demonstrate that it is jit, willing and able, and has
the qualifications, background and character to adequately provide a .
proper standard of health carve service for the community. (20 fLCS
3960/6] In evaluating the fitness of the applicant, the State Board shall
consider whether adverse action has heen taken against the applicant. or
against_any heaith care facility owned or operated by the applicant,
directly or indirectly, withir. three years preceding the filing of the
application.”

Section 1110.230(b}(3)(A)(B} of the criterion further provides
3) The applicant shall submil the fotlo wing information:

A) A listing of all healin care Jacilities curvently owned and/or
operated by the applicant, includirg liceasing. certification and
accreditation identification numbers, ay applicable;

B) A certified listing from the appiicant of any adverse action taken
against any facility owned and/or operated by the applicant during the
three years prior o the filing of the application.

(emphasis added)

According to the SEC Form 10-K statement filed as part of the

application, Community Health Systems Tue. ("CHS”) states thial it is “the largest
publicly traded operater of hospitais in_the United Staies in tenns of number of

facilities and net_operating revemues”, and that it includes 115 hospitals in 27
(See Application page 174). Pages 87-93E of the application contains a

states.
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listing of facilities, but does not include the required licensing, certification and
accreditation identification numbers.

The Application does contain a listing of adverse actions taken against two
of its Illinois hospitals relaiive to CMS and IDPH compliance matters
(Application page 103-103A). The Review Board’s rules applicable to the filed
application require disclosure of any adverse action by any facility owned, not
just ones in [llinois. The certification appears not to address whether there are
any adverse actions against CHS facilities in other states. Given that the
Applicant has been subject 1o adverse action at two of its IHineis facilities it is
possible that other facilities in the other 26 states in which it operates may also be
subject to adverse action. The Application sheuld clarify for the State Agency
that it has fully disclosed all adverse action in all states or disclose that adverse
action as part of this application.

Criterion 1110.230(b) — Purpose of the Proiect

b) Purpose of the Project - Information Reguirements
The applicant shail document tha! the project wili provide health services
that improve the heaith care or well-being of the market area population
to be served. The applicant shall define 1he planning area or market area,
or other, per the applicant's definition.

1) The applicant shall address the purpose of the project, i.e., identify
the issues or problems that the project is proposing to address or
solve. Imformation to he provided shall include, but is not limited
to, identification of existing problems cr issves that need to be
addressed. as appliceble and approvricte for the project.
Fxamples of such information include:

A) The arza's demographics or characteristics (e.g., rapid
arca growth rate increased aging population, higher or
lower fertility rates) ihat may affect the need for serviczs in

the future;
B) The population's morbidity or mortality rates;
) The incidence of various diseases in the area;

D) The population’s financial ability to access health care
fe.g., financial hardship, increased mumber of charity care
patients, charges in the ares population's insurance or
managed care sfalus);

E |
f
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L) The physical accessibility to necessary hedalth care (e.g.
new highways, other changes in roadways, changes in
bus/train routes or changes in housing developments).

2) The applicant shall cite the source of the information (e.g., local
health department Ilinois Project for Local Assessment of Need
(IPLAN) documents, Public Health Futures, local mental health
plans, or other health assessment studies from governmental or
academic and/or other independent sources).

3) The applicant shall detail how the project will address or improve
the previously referenced issues, os well as the population's health
status and well-being. Further, the applicant shall praovide goals
with quantified and measurable objectives with specific time
frames thal relale fo achieving the stated sroals.

4) For projects involving modernization, the applicant shall describe
the conditions being upgraded. For facility projects, the applicant
shall include statements of age and condition and any regulatory
citations. For equipment being replaced, the applicant shall alse
include repair and maintenance records.

(Emphasis Added)

The *“Purpose” scction of the application requires the applicant to identify
the purpose of the project and to “identify the issues or problems that the project
is proposing to address”. In its Purpose scction the Application does not appear to
identify any problems that nced 1o be addressed. This Application section
includes no discussion, and certainly no documentation, of any problem to be
fixed. This section states that its purpose is to improve accessibility to emergency
services for residents in north-central and northwestern Lake County. The
application provides no discussion of long wait times, no discussion of rapid
growth, and no discussion of access problems for patients. The only factual
statement is one that is empirically false “Patients in need of emergency care, as
approved to urgent care, are most ofier transported 16 an emergency room by
rescue squad or ambulance.” Thers is no documentation for this claim, in fact
evidence shows the contrary. At the public hearing on this project, Dr. Maloney,
Medical Director for the Advocete Condell Medical Center, testified that only
22% of its Emergency Department patients arrive via ambulance. Condell is the
sole Level 1 Trauma Center in Lake County and it is likely that far fewer FEC
patients would arrive by ambulfance -- certainly much less than the “most”
asserted in the application.
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The “Purpose™ criterion also requires the applicant te set out “quantifiable
and measurable objections with specific time frames that relate to achieving the
stated goals.” No problems are identified or quantified and consequently no
solutions or measurable outcomes are provided. We belicve the Purpose criterion
does not meet the review criterion.

Criterion 1110.230(c) - Alternatives
The Criterion states:

"The applicani must document that the proposed project is the mosi
effective or least cosily allernative, Documneniation shall consist of a
comparison of the proposed project o alternative options. Such a
comparison musi address issues of cos!, patient access. quality, and
Jinancial benefits in both ine short and long ierim [ 1he alternative
selected is based solely or in part on improved quclity of care, the
applicant shall provide empirical evidence including quantifiable oufcome
data that verifies improved quality of care. Alternatives must include, but
are not limited to: purchase of equipmem, leasing or utilization (by
contract or agreement) of other fucilities, development of freestanding
settings for service and alternate seitings within the faciliry."

The best allernatives are alse the simplest and lowest cost.  The best
alternative is that patients continue to use existing facilities that presently have
excess capacity. Virtually- every facility in the arca h2s excess capacity,
particularly Vista’s own hosnitals. Building a new facility is more expensive,
duplicates services, and is not needed. Visia rejected this alternative, in part,
arguing that they alone would havz an FAA helipad and that this would be
important in taking serious codes away from the FEC. This is factually incorrect.
Northwestern Lake Forest FEC does have a helipad, which the Applicant
subsquently acknowledged. This correction removes much of the argument the
Applicant used in refuting this alicrative and no additional rationale has been
supplied. Even so, a helipad’s primary use would be to remove patients in serious
condition that arguably should have inslead gone to & full service hospital
emergency department initially.

The Applicants alse omit another irmportant alternative. The Applicant’s
sole argument for satisfying the need criterjon is that & tiay portion of service area
has three townships designated as health professional shortage area. These areas
are core services of the Vista hospitals. It would secrn that if the health
professional shortage designation is the true need, the Applicant could best
address that need by providing 2 ciinic. and in the area where there is a need for
health professionals. This would be another good alternative and one not even




Ms. Kathy Lapacek
Project No, 10-18
May 19, 2010
Page 15

considered by the Applicant. This project cannot satisly the “Alternatives”
review criterion,

F. Review Criteria - Financial Feasibility

In addition to the Section 1110 review criteria, the Application also fails to
meet the review criteria for Section 1120. Several of the financial ratios are not
disclosed and many that are disclosed do not meet the state standard. Similarly,
not all project cost criteria meet the state standards.

Conclusion

There is no need for this Project under the Board’s ruies and the Project
unnecessarily duplicates existing services. This Application fails to meet the Review
Boards requirements.

N, Sincerely,
\

JRO/eka

9027870.4(22864-0020)
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May 31,2010

Via Electronic Mail

Ms. Kathy Lapacek

Vice President — Business Development
Advocate Condell Medical Center

801 South Milwaukee Avenue
Libertyville, Illinois 60048

Re:  Vista Lindenhurst FEC Application (the “Application™)
Project No. 10-18 (the “Project’™)

Dear Ms. Lapacek:

You had previously asked that we review the Vista FEC Application referenced
above. We had provided you with a detailed analysis of the areas where the Application
did not comply with the rules and review crileria of the Health Facilities Services and
Review Board (the “Review Board”). You had then submitted our May 19 letter (the
“Arnstein Letter”) to the Review Board during the period allowed for Public comment.

You had subsequently asked that we review the State Agency Report (“SAR”) for
the Project and provide our analysis. You are allowed to submit commentary on the SAR
for consideration by the Review Board at its June 8 hearing. We believe there are a
number of points rclating to the SAR that the Board should consider in addition to the
issues we raised previously. This letter supplements our May 19 letter (the “Arnstein
Letter”) and we have attached that letter as well for the Board’s convenient reference.

1. Vista’s May 19 Letter should not be Aliowed for Consideration

In our May 19 letter we outlined the rules relative to submission of supplemental
information by the Applicant. We noted the Board’s rules generally only allow an
applicant 10 submit additional material to modify an application or in response to a
request from the Board or staff. An applicant can modify an application only twice (see
Amstein Letter page 2).

As noted previously, throughout the review period Applicamt has submitted
additional information modifying the Application conirary to the rules that allow only
two modifications to an application. On May 19 the Applicant medified its application
yet again. The Applicant’s May 19 letter to the Board (the “Vista Letter”) recognized
that its own hospitals do not operate al target utilization and suggested reducing 4 of its
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Waukegan Emergency Rooms. This possible reduction of Emergency Room services
appears to be a “madification” under the Board’s rules. The Applicant has now modified
the Application well more that the allowable two times and should not be allowed to do
SO again at this time.

Vista’s “Moving” of Emergency Room Stations from Waukegan to Lindenhurst is
a Modification of this Application. Vista’s reduction of services in Waukegan to “move”
Emergency Room capacity to Lindenhurst clearly affects the analysis of the Project. This
new medification contained in the Vista Letter raises several issues, including whether
the reduction in services at Vista in Waukegan will cxacerbate the Health Professional
Shortage Area indentified in the Application. Clearly this possible reduction affects
multiple review criteria and should be treated as a “modification” and not be considered
now without staff analysis.

Applicant cannot submit new material as Public Comment. Vista’s Letter, if not a
modification, would only be aliowed if it came at the request of the Board or Staff. It

appears to not be requested material and should not to be allowed under §1130.635 of the
Board’s rules. Although the rule has not always been enforced, the present situation
shows the problem when Applicants are allowed to make [ast minute submissions.

Much of Vista Letter goes not to the Applicant’s project, but to speculating upon
the motives of the Northwestern Lake Forest Hospital and Advocate Condell, casting
aspersions on these motives, or setling out “facts” relative to facilities not a party to the
Application. Even though portions of the Vista Letter appear to be false and misleading,
and certainly confrontational, the Board’s rules do not appear to afford oppertunity 10
rebut the letter. This is most likely because the rules suggest that the letter should not be
allowed. In this situation the Board's rules prohibiting this Applicant submission should
be enforced.

2. The Required Safety Wet Empact Statement Notice has not been Published

The SAR states that this Project complies with the criterion for Safety Net Impact
Statements. Recently enacted PA 96-0031, however, provides:

(e) The Board staff shall publish a notice, thut an application
accompanied by _a Safetv Net Impaci Stotemeni has been filed, in a
newspaper having general circulution within the aréa gjfected by the
application. If ne newspaper has a peneral circulation within the county,
the Board shall post the notice in 5 conspicuous places within the
proposed areaq.

)i Any person, communily organization, provider, or health
system or other entity wishing to comment upon or oppose the application
may file a Safety Net Impact Statement Response with the Board, which
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shall provide additional information concerning a project’s impact on
safefy net services in the community.

20 ILCS 3960/5.4 (emphasis added). No notice has been published.

When the Applicant originally filed its Application no Safely Net Impact
Statement was included. The Application stated that it was “Not Applicable.” When the
Applicant subsequently filed the required Safety Net Impact Statement it appears it did
not take steps necessary to assure to that the State Agency publish notice of the filing of a
Safety Net Impact Statement in the required newspapers. This requirement is new and
under the circumstances could clearly have been missed. The Safety Net Impact
Statement provisions were an important part of the Planning Act rewrite, however, and
appear 1o require that this notice be published and that appropriatc time be given for
interested parties to respond. This statutory requirement appears not to have been
followed at this time.

3. The Project Fails to Meet the Service Accessibility Review Criteria

One of the most important criteria 1o the Project is wnether the Project is
“needed”. We provided considerable analysis of why the Project fails to meet this need
analysis in our May 19 letter and ask that the Board review that discussion in detail, {See
Arnstein Letter, pages 4-8)

To summarize that discussion, the Applicant must show thai there are no
emergency services available in the arca, or inat all exising emargency departments meet
or excecd the Board’s utilization standard. First, there are clearly other Facilities in the
area. Second all of the facilities opzrate below the utilization standard, including the
Applicant’s own hospitals. The Applicant c.early fails both of those fests.

The only question is whether the thizd need tlest is inet because there i1s an
indication of medical care problems in the area. The Applicant argues that because a
portion of 3 townships located at the edge of the scrvice area are designated as a health
professional shortage area, the need test is met.

Our May 19 letter shows that most of these three townships are located outside
the 30-minute drive time. More importantly, we noted even if there is a health
professional shortage in theses areas, building an FEC in Lindenhurst does nothing to
address that problem. Indeed, nowhere in the Applicatinn do the Applicants even suggest
that their Project would address this issuc.

The Applicant’s most recent suggestion, to elimnate existing Emergency Room
stations in Waukegan Township and move them to Lindenburst. could exacerbate the
Health Professional Shortage Area in Waukegan Township. Any shortage would be
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made worse and the Board should find that the Project does not meet the Service
Accessibility Criterion, :

To summarize, the Applicant has failed to meet the Service Accessibility review
criteria and there must be a negative {inding.

4. The Project Fails to Meet the § 1120 Financial Review Criterion

Our May 19 letter noted that the Project failed to meet the § 1120 financial review
criteria. First, the Application does not satisly the [inancial viability ratios and certain of
the project costs are high compared to the state standard. The SAR incorrectly makes a
positive finding on § 1120. We believe that discrepancy ariscs from the Board’s recent
adoption of new § 1120 regulations.

The Board’s rewrite ol {1120 rules are in some ways more lentent and in some
cases more demanding that the old rules. Those new rules became effective Apnil 13,
2010 and appear 10 be the rules the State Agency applied in the SAR to this Project.
Section 1130.620(¢)(1) of the Boards rules suate:

“All applications will be reviewed and evaluaied for conformance with
applicable review criteria in effect ar ihe time the Application was deemed
complete.” (cmphasis added)

The Project was deemed complete on March 25, 2010 and it would appear the old
rules apply. If the old rules apply, the Application clearly fails to comply with the
financial viability ratios and the Reasonableness of Projects Cosis and a negative finding
must be made.

Even il it is the new § 1120 rules that apply, the Applicant fails to meet those new
rules and there must be a negative finding, The new rules require additional information
regarding charity care and payor mix. These new rules require information that the
Applicant has not supplicd.

¢ Charity Care

D All the applicanis and co-opplicants sholi indicate the
amovnt of chority care for the latest theee audited fiscal
years, the cost of charity care and the ratio of that charity
care cost fo net patient revenue.

2) If the applicant owis or operates one or mure Jucilities, the
reporting shall be jor each individual jacilicy locaed in
Ritnois.  If chavity care cosis are reported on a
consolidated  basis, the applicant shali  provide
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documentation as to the cost of charity care; the ratio of
that charity care to the net patient review for the
consolidated financial statement; the allocation of charity
care costs; and the rativ of charity care cost to nel palient
review for the facilily under review.

3) If the applicant is not an existing facility, it shall s submit
the facility’s projected patient mix by payer source,
anticipated charity care expense and projecied ratio of
charity care (o nel patient revenue by the end of its second
year of operation. (§ 1120.20(c))

The Applicants and Co-Applicants own multiple Hlhnois hospitals and have not
provided the charity care data for all of its Iilinois hospitals. Similarly, the new rules
would require that the Applicant provide projected patient mix by payer source,
anticipated charity carc experience and projected ratio for charity care to patient revenue.
This charity care and payor mix has not been provided for the new facility. Under either
the old or new rules the Applicant has failed to meet the §1120 review criteria and there
must be a negative finding,.

sincerely,

JROQ/eka

9047198, 1(22864-0020)
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Via Electronic Mail

Ms. Kathy Lapacek

Vice President — Business Development
Advocate Condell Medical Center

801 South Milwaukee Avenue
Libertyville, lllinois 60048

Re:  Vista Lindenhurst FEC Application (the “Apphication”)
Project No. 10-18 (the “Project™)

Dear Ms. Lapacek:

You had previously asked that we revicw the Vista FEC Application referenced
above. We had provided you with a detailed analysis of the arcas where the Application
did not comply with the rules and review criteria of the Health Facilities Services and
Review Board (the “Review Board”). You had then submitted our May 19 letter (the
“Arnstein Letter) to the Review Board during the period allowed for Public comment.

You had subsequenily asked that we review the State Agency Report (“SAR”) for
the Project and provide our analysis. You are allowed to submit commentary on the SAR
for consideration by the Review Board at its June 8 hearing. We believe there are a
number of points relating to the SAR that the Board should censider in addition to the
issues we raised previously. This letter supplements our May 19 leiter (the “Arnstein
Letter”) and we have attached that letter as well for the Board's convenient reference.

1. Vista’s May 19 Letter should not be Allowed for Consideration

In our May 19 letter we outlined the tules relative to submission of supplemental
information by the Applicant. We noted the Board’s rules generally only allow an
applicant to submit additional material to modify an application or in response to a
request from the Board or staff. An applicant can modify an application only twice (se¢
Amstein Letter page 2).

As noted previously, throughout the review period Apphcant has submitted
additional information modifying the Application contrary 10 the rules that allow only
two modifications to an application. On May 19 the Applicant modified its application
yel again. ‘The Applicant’s May 19 letter 1o tne Board (the *Vista Letter”) recognized
that its own hospitals do not operale at target utilization and suggested reducing 4 of its
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Waukegan Emergency Rooms. This possible reduction of Emergency Room services
appears to be a “modification” under the Board’s rules. The Applicant has now modified
the Application well more that the allowable two times and should not be allowed to do
so again at this time.

Vista's “Moving” of Emergency Room Stations from Waukegan to Lindenhurst is
a Modification of this Application. Vista’s reduction of services in Waukegan to “move”
Emergency Room capacity to Lindenhurst clearly affects the analysis of the Project. This
new modification contained in the Vista Letter raises several issues, including whether
the reduction in services at Vista in Waukegan will cxacerbate the Health Professional
Shortage Area indentified in the Application. Clearly this possible reduction affects
multiple review criteria and should be treated as a “modification” and not be considered
now without staff analysis.

Applicant cannot submit new material as Public Cominent. Vista’s Letter, if nota
modification, would only be allowed if it came at the request of the Board or Staff. It
appears to not be requested material and should not to be allowed under §1130.635 ol the
Board’s rules. Although the rulc has not always been enforced, the present situation
shows the problem when Applicants are allowed to make last minute submissions.

Much of Vista Letter goes not to the Applicant’s project, but to speculating upon
the motives of the Northwestern Lake TForest Hospila! and Advaocate Condell, casting
aspersions on these motives, or setting out “facts” refative to facilities not a party to the
Application. Even though portions of the Visia Letter appear to be false and misleading,
and certainly confrontational, the Board’s rules do not appear to afford opportunity to
rebut the letter. This is most likely because the rules supgest that the letter should not be
allowed. In this situation the Board’s rles prehibiting this Applizant submission should
be enforced.

2. The Required Safety Wet impact Statement Notice has not been Published

The SAR states that this Project complies with the criterion for Safety Net Impact
Statements. Recently enacted PA 96-0031, however, provides:

{e) The Board staff shall publish u notice, thai an application
accompanied by a Safety Net impact Statement _has _peen filed, in a
newspaper having general circulation within the area ¢jfected by the
application. If no newspaper has a general circulation wiikii the county,
the Board shall post the notice in 5 conspicuous places within the
proposed area.

(N Any person, commurity organization, provider, or health
system or other eniity wishing 1o zonunent upon or oppose the application
may file a Safety Net [mpact Statersent Response with the Board, which
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shall provide additional information concerning a project’s impact on
safety net services in the community.

20 ILCS 3960/5.4 (emphasis added). No notice has been published.

When the Applicant originally filed its Application no Safety Net Impact
Statement was included. The Application stated that it was “Not Applicable.” When the
Applicant subsequently filed the required Safcty Net Impact Staiement it appears 1t did
not take steps necessary to assure to that the State Agency publish notice of the filing of a
Safety Net Impact Statement in the required newspapers. This requirement is new and
under the circumstances could clearly have been missed. The Safety Net Impact
Statement provisions were an important part of the Planning Act rewrite, however, and
appear to require that this nolice be published and that appropriate time be given for
interested parties to respond. This statutory requirement appears not 1o have been
followed at this time.

3. The Project Fails to Meet ¢he Service Accessibility Review Criteria

One of the most important criteria io the Project is wnether the Project is
“needed”. We provided considerable analysis of why the Project faiis to meet this need
analysis in our May 19 letler and ask that the Board review that discussion in detail. (See
Amstein Letter, pages 4-8)

To summarize that discussion, the Applicanl must show that there are no
emergency services available in the arca, or that all existing emzrgency departments meet
or exceed the Board’s utilization standard. First, there are clearly other Facilities in the
area. Second all of the facilities operate below the ufilization standard, including the
Applicant’s own hospitals. The Applicanz clearly falls both of those tests.

The only question is whether the ihird need test is met because there is an
indication of medical care problems in the area, The Applicant argues that because a
portion of 3 townships located at the edgs of the service arca are designated as a health
professional shortage arca, the need test is met.

Our May 19 letter shows that most of these three townships are located outside
the 30-minute drive time. More importantly, we noted even if there is a health
professional shortage in theses areas, building an FEC in Lindenhurst does nothing to
address that problem. Indeed, nowhere in the Application do the Applicanis even suggest
that their Project would address this 1ssuc.

The Applicant’s most recent sugiesiion, to eliminate existing Emergency Room
stations_in Waukepan Township_and move _them to Lindenhurst, couid exacerbate the
Health Professional Shortage Area in Waukegap Township. Any shortage would be
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made worsc and the Board should find thal the Project dues not meet the Service
Accessibility Criterion.,

To summarize, the Applicant has {ailed to meet the Service Accessibility review
criteria and there must be a negative iinding.

4, The Project Fails to Meet the § 1120 Financial Review Criterion

Our May 19 letter noted that the Project failed to meet the § 1120 financial review
criteria. First, the Application does not satisfy the financial viability ratios and certain of
the project costs are high compared to the state standard. The SAR incorrectly makes a
positive finding on § 1120. We believe that aiscrepancy ariscs irom the Board’s recent
adoption of new § 1120 regulations.

The Board’s rewrite of §1120 rules are in some ways more lenient and in some
cases more demanding that tkie old rules. Those new rules became effective April 13,
2010 and appear 10 be the rules the State Agency applied in the SAR to this Project.
Section 1130.620(c)(1) of the Boards ruies state:

“All applications will be reviewed and evaluated for conformance with
applicable review criteria in efject at ihe time the Application was deemed
complete.” (cmphasis added)

The Project was decmed complete on March 25, 2010 and it would appear the old
rules apply. If the old rules apply, the Apoplication clearly fails o comply with the
financial viability ratios and the Reasonableness of Projects Couts and a negative finding
musl be made.

Even if it is the new § 1120 rules thai apply, the Applicant fails to meet those new
rules and there must be a negative finding The new rules require additional information
regarding charily care and payor mi¥. ‘These new rules require informaticn that the
Applicant has not supplied.

c) Charity Care

1) All the eppticants and co-applicants shall indicate the
amount of charity care for the latest three audited fiscal
years, the cost of charity care ond the ratio of that charity
care cost to nei paticn! revenue.

2) If the appiicant awas or operates one or more jacililies, the
reporting shall be jor eqch individual facilicy located in
HNiirois.  If chavity carc costs are reported on a
consolidated  basis, rthe applicent  shall  provide
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documentation as to the cost of charity care; the ratio of
that charity care to the nel patient review for ihe
consolidated financial statement, the allocation of charity
care costs; and the ratio of charity care cosi (o nel patient
review for the facility under review.

3) If the applicant is not an existing facility, it shall s submit
the facility’s projected patient mix by payer Source,
anticipated charity care expense and projected ratio of
charity care to net patient revenue by the end of its second
vear of operation. (§ 1120.20(c))

The Applicants and Co-Applicants own muliple linois hospitals and have not
provided the charity care data sor all of its {linois hospitals. Similarly, the new rules
would require that the Applicant provide projected patient mix by payer source,
anticipated charity care experience and projecied ratio for charity care fo patient revenue.
This charity care and payor mix has not been provided for the new facitity. Under cither
the old or new rules the Applicant has failed to meet the §1120 raview criteria and there
must be a negative finding.

-

‘ﬁincerely,

k]o Qurth

JRO/eka

8047199.1({22864-0020)




