Research shows that 1)
judge-directed voir dire

can be less revealing of
juror prejudice than lawyer
questioning and 2) attitudes
toward hot-button issues
like tort reform are better
predictors of juror bias
than race, class, and other
demographic factors.
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New Research Challenges Old Assumptions

oir dire, the literal translation of which is “to see
and speak the truth,” is generally considered one
of the most critical aspects of a trial.! During this
pre-trial interview, prospective jurors are asked to
provide information about their background, attitudes and beliefs,

In theory, these self-disclosures reveal any bias or prejudice that would pre-
vent the juror from acting in a fair and impartial manner, The problem with
voir dire as currently practiced, howeve, is that courts rarely understand the
psychological undespinnings of self-disclosure interviews and why attoney
participation is so critical to effective voir dire.

Current social science research shows that levels of juror self-disclosure
vary widely depending on the identity of the questioner, the style of ques-
tioning, and the manner in which the questioning is conducted.? Corollary
research shows that demographic profiles and other traditional assumptions
about race, class, and socioeconomic status are not necessarily reliable indi-
cators of verdict predisposition. Rather, juror attitudes about the legal sys-
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tem, tort reform, corporate misconduct,
and other hot button issues are much
more reliable measures of verdict pre-
disposition.

By learning basic psychological pre-
cepts of self-disclosure interviews and
examining recent shifts in public opin-
ion about the legal system, attorneys can
better prepare themselves for the task of
jury selection.

History and trends

The right to a fair and impartial
jury is a cornerstone of American ju-
risprudence.’ The Sixth and Fourteenth
Amendments provide for trial by jury,
including the right to an impartial jury.*
Although questioning of prospective ju-

rors is constitutionally required, exactly.

how it is done is controlled by applicable
statutes and rules.’

In Illinois, Supreme Court Rule 234
provides that the trial court “shall”
allow each counsel to supplement the
trial court’s voir dire with direct inquiry
of the venire.* Though this mandate ap-
plies to both civil and criminal cases,’
the extent to which the attorneys are al-
lowed to directly question prospective
jurors varies widely.

One of the most frequently cited rea-
sons for limiting attorney voir dire is be-
lief thar it unduly prolongs the trial pro-
cess. A survey of 124 federal judges con-
ducted by the Federal Judicial Center,
however, reported no significant increase
in jury selection times between those
judges who allowed attorney conducted
voir dire and those that did not.?

In an effort to promote a more uni-
form and effective system of jury selec-
tion and service, the ABA’s American
Jury Project has produced a set of mod-
ern jury principles.” Though a complete
analysis of these principles is beyond the
scope of this article, they include provi-
sions for jury selection questionnaires,
substantive pre-trial instructions to the
jury, trial time limits, questions by the
jury during trial, substantial question-
ing of prospective jurors by counsel, and
interim statements to the jury by the at-
torneys. The authors of these principles
used social science research to help de-
velopa framework for refining and im-
proving jury trial practice.

The federal district courts in the sev-
enth circuit have implemented a program
putting many of the ABA’s model princi-
ples into practical application. For those
interested in the program, the Seventh

Circuit Bar Association’s Web site is an
excellent informational resource.® The
ABA and seventh circuit’s model pro-
gram demonstrates an increasing will-
ingness in the legal community to use so-
cial science research to help improve and
refine the American jury trial system,

Judgde versus attorney
conducted voir dire

In one of the largest em-

tion, (c) attitudes toward the courts, e.g.,
judges, attorneys, and (d) attitudes about
deterrence.”

The venire was then asked o agree or
disagree with the statements along a 10-
point Likert-type scale The goal of the
ATLIQ, which was also based on earlier
social science studies, was to gauge the
venire’s relative conservatism or liberal-
ism regarding the justice system.?

pirical studies of voir dire,
funded by the U.S, Depart-
ment of Justice, research-
ers sought to determine
whether the level of juror
self-disclosure was affected
by the identity of the ques-
tioner or the method of
questioning, The research-
ers sought to verify or re-
fute past social science re-
search about self-disclo-

Researchers have found that
prospective jurors view the judge
as an authority figure and are less

revealing in their responses.

sure interviews." A long

series of studies conducted

in the employment field have identified
what researchers described as “reciproc-
ity effect.”®

At its most basic, reciprocity effect
holds that the level of self-disclosure an
individnal will make depends on whether
he or she first receives self-disclosure
from the interviewer” In the employ-
ment context, researchers have found
that individuals “reciprocate” with self-
disclosure when they receive moderate
self-disclosure from their interviewer,"
The degree of self-disclosure also var-
ies based on the interviewer's perceived
status within the employment organiza-
tion; that is, employees were more will-
ing to self-disclose to interviewers within
their own hierarchical level rather than
to more powerful superiors.”

To test whether prospective jurors
“reciprocate” with self-disclosure con-
sistent with past research, 166 jury-eligi-
ble residents were selected from a county
voter registration list.* The participants
were told that they would be participat-
ing in a mock trial and that the judge
and the attorneys were authentic.

They were further told that the judge
had been delayed and they were asked to
complete an Attitudes Toward Legal Js-
sues Questionnaire (ATLIQ) while they
waited.” The ATLIQ posed 29 state-
ments regarding various issues, includ-
ing (a) treatment of minorities by the
court system, (b) controversial sociologi-
cal issues, e.g., marijuana use and abor-
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VOIR DIRE | Continued

The participants were then excused
and the venire broken down in cross
sections based on their ATLIQ scores.
Then, muliiple voir dires were conducted
twice a week for two cansecutive weeks
in a moot courtroom, with a uniformed
sheriff, clerk, attorneys and a judge.

In examining courtroom behavior,
the researchers found that the prospec-
tive jurors viewed the judge as an author-
ity figure and were much more guarded
in their responses.® The jurors tended to
provide less self-revealing information
than their ATLIQ questionnaire sug-
gested and were much more conserva-
tive with the responses during judge ini-
tiated questioning,

This correlation to past research
lead to the observation that “it seems
from the direction and magnitude of the
change scores that during 2 judge-con-
ducted voir dire jurors attempted to re-
port not what they truly thought or felt
about an issue, but instead what they be-
lieved the judge wanted to hear.”2 This
skew continued to exist even when the
judge adopted a less formal method of
examination.”

In contrast, the jurors did not view
the attorneys as possessing the same type
of authority as the judge, which tended
to result in a greater degree of self-dis-
closure.* When the attorneys provided
some self-disclosure, e.g., admission -of
nervousness or cursory biographical in-
formation, and further conducted the
voir dire in a warm and “liking” manner,
self-disclosure levels rose. As with the
judge-conducted voir dire, however, self-
disclosure dropped dramatically when
the attomeys provided the jurors with no
self-disclosure and adopted a cold and
aloof manner®

Other empirical studies have con-
firmed the validity of “reciprocity effect”
as a ‘method of increasing juror self-dis-
closure during voir dire.* These findings
correlate with much of the antidotal re-
porting from trial advocacy institutions
and well known attorneys,cgmh plaintiff
and defense. These findings strongly sug-
gest that attorney-conducted voir dire,
when conducted correctly, leads to an
atmosphere where prospective jurors are
more likely to provide meaningful self-
disclosure and thus produce a more ef-
fective voir dire examination,

Attitudes, voir dire,
and the legal system

The ability to effectively elicit in-

formation directly from prospective ju-
rors, however, is only part of produc-
tive voir dire, The more pressing ques-
tion becomes “what information should
be asked of prospective jurors?” Because
no two cases are identical, no set of stock
questions can be considered sufficient.
However, recent research demon-
strates that popular attitudes about the
legal system, jury awards,

agree,” “neutral,” “disagree,” “strongly
disagree.”).

The ATR covered attitudes towards
attorney fees, limits on pain and suffer-
ing, as well as guestions about crimi-
nal deterrence, e.g., “The courts are far
too technical in protecting the so-called
rights of defendants.” The participants
were then provided with various crimi-

corporate misconduct, and
other hot button issues are
crucial indicators of ver-
dict inclination.” The abil-
ity to discuss such issues
with prospective jurors is
critical to obtaining a fair
venire,

Empirical and anec-
dotal evidence strongly
suggest that the millions
of dollars spent each year
on anti-lawsnit advertising

Jurors who show a strong tendency
toward “legal authoritarianism”
are much mere inclined to rule for
the government in criminal cases
and the defense in civil cases.

has changed public percep-
tion of the legal profession
and has strongly shifted attitudes in both
criminal and civil cases.? It has become
an accepted precept in the field of sci-
entific jury selection (SJS) that attitudes
about tort refotm, concerns about insur-
ance rates, and support for damage caps
are better predictors of jury verdict incli=
nation than are demographic variables.?

In a similar vein, corporate litiga-
tors have become increasingly concerned
about jury prejudice following the col-
lapse of Enron, WorldCom and the
multiple corporate accounting scandals
which followed.® The National Law
Journal, reporting on its top 100 ver-
dicts of 2002, attributed some of them to
“juror rage” against corporate entities.*
According to one national survey con-
ducted by Decision Quest, a jury con-
sulting firm, “more than 80% of those
polled agreed that ‘the events of Enron
and WorldCom are just the tip of the
iceberg,’”®

In order to test the validity of pub-
lic opinion trends on verdict inclina-
tion, members of the Psychology De-
partment at Florida International Uni-
versity undertook a multi-phase study
of several hundred jury eligible persons
chasen from a racially and economically
diverse cross-section of the South Florida.
community. The participants were ad-
ministered an Attitudes Toward Tort
Reform (ATR) questionnaire where the
venire was asked to answer on 2 modi-
fied Likert type scale (“agree,” “strongly
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nal and civil case scenarios, including an
attorney charged with controlled sub-
stance conspiracy, a RICO case involving
stolen goods, a neurologist charged with
medical insurance fraud, and a “slip
and fall” case where the plaintiff suf-
fered from pre-accident depression and
claimed that the fzll caused mild organic

brain damage.
The results of the study showed those

jurors who showed a strong tendency to-
wards what the researchers called “legal
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anthoritarianism,” 1.e., the strongly held
belief that “the system is too soft on crim-
inals” or that jurors in civil cases “often
give money awards that are too large,”
were much more inclined to rule for the
government in criminal cases and the de-
fense in civil cases than were those who
were neutral or more civil-liberties con-
scious, Interestingly, those persons who
tended towards “classical anthoritarian-
ism” in their personal views (e.g., stiff
punishment is a good way to teach peo-
ple right from wrong) but maintained a
belief in the importance of the legal sys-
tem and the necessity of protecting citi-
zen rights did not skew as strongly pro-
government/pro-defense.

Researchers concluded that those per-

sons holding negative attitudes about

the legal system are strongly inclined fo-
wards a particular result in both civil
and criminal ¢ases. Social psychologist
Melvin Lerner has theorized that the
concept of undeserved suffering; or the
existence of an unjust world, often chal-
lenges the core upon which certain per-

sonalities base so much of their sense of
self.® To accept that the world is some-
times a random and unjust place calls
into question the validity of the concepts
of “self-reliance” and “self-motivation”
upon which authoritarian personalities
base their world view.

Several studies have confirmed these
basic precepts, using different testing
models such as the “Hans and Lofquist
Litigation Crisis Attitudes Scale”® and
the “Just World Scale.”* What can be
taken from the research is that tradi-
tional methads of juror profiling, such
as age, race, sex or wealth, do not accu-
rately predict juror attitudes when com-
pared to directing questioning. Attitudes
about the legal system, lawsuits, and
certain hot button social issues seem to
provide a2 much more revealing method
of assessing preconceived juror inclina-
ton.”

Conclusion

The essence of voir dire is to open a
dialog with prospective jurors in a way
that encourages meaningful self-disclo-
sure, When the attorneys present pro-
spective jurors with some self-disclosure,
and conduct the voir dire examination
in a way that appreciates how intimi-
dating it is to make sclf-revelations in a
crowded courtroom, a dialog becomes
possible. The goal of this dialog is to en-

courage the prospective venire to reveal
their true attitudes and beliefs, even if
they are antithetical to lawyers, the legal
system, or the type of suit at issue.

The simple truth is that attorneys
must be willing to rethink their approach
to voir dire and to appreciate the cru-
cial role they have in selecting a fair ve-
nire. Jury selection is 2 human event. No
set of stock questions, forms or a check-
list can tell 4 trial lawyer what he or she
needs to know.

Only by opening up to the prospec-
tive venire, and by accepting that an-
swers received may be unsettling, can the
trial lawyer progress to the point where
voir dire is meaningful and revealing. It
is far better to receive a “negative” an-
swer during voir dire than to allow a pre-
disposed juror to sit silently on the panel
and dispatch your client on a verdict
form, By studying social sciences and the
lessons they have to teach, we can all be-
come better trial lawyers and work to-
wards the goal of true justice, M
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