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§9-1
Post-Conviction Hearing Act

§9-1(a)

Smith v. Bennett, 365 U.S. 708, 81 S.Ct. 895, 6 L.Ed.2d 39 (1961) When a state establishes
a post-conviction procedure, it cannot condition its availability on any financial consideration.
See also, Long v. Iowa, 385 U.S. 192, 87 S.Ct. 362, 17 L.Ed.2d 290 (1966) (state habeas corpus). 

People v. Whitfield, 217 Ill.2d 177, 840 N.E.2d 658 (2005) A post-conviction petitioner is
entitled to relief only if his petition demonstrates that a substantial deprivation of
constitutional rights occurred in the proceedings that produced the conviction or sentence.
Issues that could have been raised on direct appeal, but were not, are procedurally defaulted,
and issues that have been previously decided are barred by res judicata.

People v. Makiel, 358 Ill.App.3d 102, 830 N.E.2d 731 (1st Dist. 2005) The Post-Conviction
Hearing Act creates a three-step procedure by which a claim for post-conviction relief in a
non-capital case is determined. At stage one, the trial court must determine, without input
from the State, whether the petition is frivolous or patently without merit. A petition which
is not summarily dismissed as frivolous proceeds to stage two, when counsel is appointed and
the State may either answer or move to dismiss. At the second stage, the trial court must
determine whether the petition makes a substantial showing of a constitutional violation.

All well-pleaded facts are taken as true at the second stage, and a first or second stage
dismissal is reviewed de novo. A petition which is not dismissed at the second stage proceeds
to stage three, at which the trial court conducts an evidentiary hearing. A defendant is not
entitled to an evidentiary hearing as a matter of right; a hearing is required only where the
allegations of the petition, supported by the trial record and accompanying affidavits, make
a substantial showing that a constitutional right has been violated.

People v. Harris, 224 Ill.2d 115, 862 N.E.2d 960 (2007) Post-conviction relief and direct
appeal may be pursued simultaneously. The Post-Conviction Hearing Act does not authorize
the trial court to either: (1) hold a petition in abeyance while the direct appeal is pending, or
(2) dismiss the petition without prejudice and with leave to refile.

People v. Hall, 157 Ill.2d 324, 626 N.E.2d 131 (1993) The Post-Conviction Hearing Act does
not specifically authorize or prohibit discovery depositions, but leaves requests for depositions
to the trial court's discretion. The trial court should consider all the relevant circumstances,
including the issues in the post-conviction petition and the availability of the evidence through
other sources. See also, People v. Henderson, 171 Ill.2d 124, 662 N.E.2d 1287 (1996); People
v. Pecoraro, 175 Ill.2d 294, 677 N.E.2d 875 (1997).

People v. Johnson, 205 Ill.2d 381, 793 N.E.2d 591 (2002) The trial court must exercise its
authority to order post-conviction discovery cautiously to avoid deflecting attention from the
constitutional issues at stake. Discovery should be permitted only if defendant has shown
"good cause" in view of the issues raised, the scope of the requested discovery, the length of
time between the conviction and the post-conviction proceeding, the burden of discovery on the
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State and any witnesses, and the availability of identical evidence through other sources. The
trial court's denial of post-conviction discovery will be reversed only for an abuse of discretion.
See also, People v. Lucas, 203 Ill.2d 410, 787 N.E.2d 113 (2002). It is not an abuse of discretion
to deny a discovery request which amounts to a "fishing expedition." 

Petitioner established good cause for taking deposition of trial counsel; the petition
alleged ineffective assistance of trial counsel, the evidence of counsel's misconduct was
unknown to petitioner at the time of trial, and trial counsel's interrogatory answers were
summarily brief. See also, People v. Fair, 193 Ill.2d 256, 738 N.E.2d 500 (2000) (a defendant,
who learned after conviction that the trial judge had engaged in an extensive pattern of
corruption, was entitled to discover evidence developed by the Cook County State's Attorney,
because without the evidence defendant would have been unable to establish a nexus between
the judge's conduct and the conviction); People v. Hickey, 204 Ill.2d 585, 792 N.E.2d 232 (2001)
(trial court did not abuse discretion by denying discovery of evidence that existed at time of
trial); People v. Enis, 194 Ill.2d 361, 743 N.E.2d 1 (2000) (trial court did not abuse discretion
by quashing subpoenas for "entire police file"; request was "little more than a fishing
expedition); People v. Williams, 209 Ill.2d 227, 807 N.E.2d 448 (2004) (petitioner failed to show
good cause for discovery of the names and addresses of unidentified jurors).

People v. Wilson, 191 Ill.2d 363, 732 N.E.2d 498 (2000) A trial court has discretion to appoint
an expert in a post-conviction proceeding, and a court should do so where expert testimony
would assist the court in deciding the question before it. Here, the trial court did not abuse its
discretion or violate due process by failing to appoint an expert. See also, People v. West, 187
Ill.2d 418, 719 N.E.2d 664 (1999); People v. Richardson, 189 Ill.2d 401, 727 N.E.2d 362 (2000).

People v. Gaines, 105 Ill.2d 79, 473 N.E.2d 868 (1984) In cases where a death sentence was
imposed, an appeal from a final judgment of the circuit court in a post-conviction proceeding
lies directly to the Supreme Court. See also, People v. Lewis, 105 Ill.2d 226, 473 N.E.2d 901
(1984). 

People v. Brisbon, 164 Ill.2d 236, 647 N.E.2d 935 (1995) Where a post-conviction petition
is filed in a death penalty case, the trial court must appoint counsel and await a response from
the State before ruling. Although the trial court denied defendant's amended petition without
waiting for a response from the State, the Court held that such a "minor procedural error" did
not require reversal where the State had filed a response to the original petition and the
purpose of the statutory scheme - to insure that death penalty defendants receive the
assistance of counsel in filing post-conviction petitions - had been served. See also, People v.
Thomas, 195 Ill.2d 37, 743 N.E.2d 552 (2001) (the trial court erred by dismissing a capital
post-conviction petition without determining whether defendant wanted counsel and by
summarily dismissing the petition without a responsive pleading from the State).

People v. Flowers, 208 Ill.2d 291, 802 N.E.2d 1174 (2003) Even if a withholding order
imposed as part of defendant's sentence was void, the trial court lacked authority to reach that
issue once it lost jurisdiction over the case. Although a void order may be challenged at any
time, "the issue of voidness must be raised in the context of a proceeding that is properly
pending in the courts." Thus, "if a court lacks jurisdiction, it cannot confer any relief, even
from prior judgments that are void." 

People v. English, 381 Ill.App.3d 906, 885 N.E.2d 1214 (3d Dist. 2008) The trial court has
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discretion to allow a petitioner to voluntarily withdraw a post-conviction petition at any time
before judgment is entered. A petitioner who voluntarily withdraws a post-conviction petition
has one year to refile the petition. See also, People v. Pace, 899 N.E.2d 610, 326 Ill.Dec. 393
(4th Dist. 2008) (the trial court should have reinstated a second-stage petition that had been
voluntarily withdrawn at counsel's request after the trial court found that there were
non-frivolous issues requiring the appointment of counsel; by voluntarily dismissing a second
stage petition, counsel and the trial court "usurped" the process and deprived defendant of the
remedy he sought by filing the petition).

People v. Butler, 23 Ill.App.3d 108, 318 N.E.2d 680 (5th Dist. 1974) On appeal from
dismissal of a post-conviction petition, the court reversed the conviction without remanding
the cause for a post-conviction hearing. Because trial counsel's incompetency was confirmed
by the trial record, a direct remand would "expedite the handling of petitioner's case." 

________________________________________
Cumulative Digest Case Summaries §9-1(a)

People v. Domagala, 2013 IL 113688 (No. 113688, 4/18/13)
The Post-Conviction Hearing Act sets forth three stages of review. At the first stage,

the trial court may summarily dismiss a post-conviction petition that is frivolous or patently
without merit. If the petition is not dismissed, it advances to the second stage, at which
counsel may be appointed for an indigent defendant and the State may either file a motion to
dismiss or an answer to the petition. At the second stage, the trial court must determine
whether the petition and any accompanying documentation make a substantial showing of a
constitutional violation.

At the second stage, the petitioner bears the burden of making a substantial showing
of a constitutional violation. However, evidentiary questions are not resolved. Instead, all well-
pleaded facts that are not positively rebutted by the trial record are taken as true. 

If the petition makes a substantial showing that the constitutional rights of the
defendant were violated, the case proceeds to a third stage evidentiary hearing. At that
hearing, the trial court serves as a fact finder and determines credibility and the weight to be
given to testimony. At this stage, the trial court determines whether the evidence
demonstrates that the petitioner is entitled to relief. 

(Defendant was represented by Assistant Defender Shawn O’Toole, Chicago.)

People v. Chester, 2014 IL App (4th) 120564 (No. 4-12-0564, 1/28/14)
1. While post-conviction proceedings are civil in nature, proceedings under the Post-

Conviction Hearing Act are sui generis. Thus, procedures authorized by the Code of Civil
Procedure apply to post-conviction proceedings only to the extent they do not conflict with the
Post-Conviction Hearing Act. 

In civil cases, the plaintiff may dismiss an action without prejudice any time before the
trial or hearing begins. However, because 725 ILCS 5/122-5 gives the trial court discretion
whether to grant leave to withdraw a post-conviction petition, a post-conviction petition may
be withdrawn only if the court grants leave. The court rejected the argument that under the
Civil Procedure Act, a petitioner has an absolute right to withdraw a post-conviction petition
at the first stage of the proceedings.

2. The trial court did not abuse its discretion where it failed to rule on a motion to
withdraw a petition before summarily dismissing it as frivolous and patently without merit.
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The motion to withdraw did not seek time to develop the arguments that had been raised in
the petition, but instead requested time to add additional arguments. The motion failed to list
the new issues which defendant claimed to have recently discovered, and defendant had nearly
four years before filing the petition to develop any arguments concerning constitutional
violations. Under these circumstances, the trial court did not abuse its discretion by refusing
to allow additional time.

(Defendant was represented by Assistant Deputy Defender Nancy Vincent, Springfield.) 

People v. Cole, 2012 IL App (1st) 102499 (No. 1-10-2499, 9/21/12)
Under People v. Jones, 213 Ill. 2d 498, 821 N.E.2d 1093 (2004), claims that were not

raised in the post-conviction petition may not be raised for the first time on appeal from the
trial court’s dismissal of that petition. The court concluded that the post-conviction petition
here failed to raise a claim of ineffective assistance by appellate counsel because it made no
explicit reference to appellate counsel’s performance on direct appeal. The court also held that
the petition could not be deemed to have raised an “implicit claim” of ineffective assistance of
appellate counsel merely because it raised issues which had not been raised on direct appeal.

In a dissenting opinion, Justice Gordon argued that the petitioner raised ineffectiveness
of appellate counsel where one of the opening paragraphs of the pro se petition complained of
“attorney ineffectiveness” and then specifically described the petitioner’s claims, without
indicating whether the reference to ineffectiveness concerned trial or appellate counsel. The
dissenting opinion criticized the majority for construing the phrase “attorney ineffectiveness”
as necessarily referring only to actions by trial counsel.  

The dissenting opinion also found that defendant’s petition should not be deemed to
have been a post-conviction petition at all, because it was filed after the petitioner’s sentences
had been vacated on direct appeal and the cause remanded for resentencing, but before the
new sentencing hearing was held. Because the petitioner was not “convicted” until a new
sentence was imposed, and the Post-Conviction Hearing Act provides a method by which
persons under criminal sentences may raise constitutional claims, a petition filed before
sentencing is not a post-conviction petition. Justice Gordon would have dismissed the petition
without prejudice in recognition of the fact that the petitioner was entitled to file both a direct
appeal after resentencing and a post-conviction petition if he failed to obtain relief on direct
appeal. 

(Defendant was represented by Assistant Defender Stephen Gentry, Chicago.) 

People v. Gonzalez, 407 Ill.App.3d 1026, 944 N.E.2d 834 (2d Dist. 2011) 
1. Newly discovered evidence warrants a new trial when it: (1) has been discovered

since the trial, (2) is of such character that it could not have been discovered before trial
through the exercise of due diligence, (3) is material and not merely cumulative, and (4) of
such conclusive character as to probably change the result of a retrial. The evidence need not
establish the defendant’s innocence; a new trial is warranted when the circumstances,
including the new evidence, warrant closer scrutiny on the issue of guilt or innocence. Claims
of newly discovered evidence are not favored and must be closely scrutinized. 

2. Defendant’s post-conviction petition satisfied the first three prongs in the test for
obtaining a new trial based on newly discovered evidence: the evidence was newly discovered,
could not have been discovered before trial, and was material. The defendant presented a co-
defendant’s affidavit executed two years after the defendant’s conviction and which indicated
that the co-defendant had acted alone. The affidavit was newly discovered because it was
executed only after the defendant’s conviction. Due diligence could not have discovered the
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evidence at the time of trial, as the co-defendant was on trial at the same time and could not
have been forced to surrender his 5th Amendment rights. Finally, the evidence was not merely
cumulative where the defense presented no evidence at trial and relied solely on challenging
the State’s evidence. 

 However, the court held that the evidence was not of such conclusive character as to
make a different result likely at a retrial. The co-defendant’s affidavit was executed some two
years after the co-defendant had been sentenced and only nine months before the co-defendant
was scheduled to be released from prison. Thus, the co-defendant’s statements could have no
bearing on his personal situation, making his credibility suspect. 

In addition, the post-conviction judge found that the co-defendant’s testimony was not
credible. The court noted that the new claims conflicted with the co-defendant’s testimony at
his own trial, there was testimony by disinterested witnesses that defendant had been present
at the scene, and there was testimony at trial that defendant had admitted to the offense.
Furthermore, the evidence at trial indicated that defendant and the co-defendant were
together on the morning of the offense. Finally, when in court for their bond hearings, each
defendant was heard accusing the other of “tricking” on them. Under these circumstances, the
trial court did not err by finding that the affidavit was merely an attempt by the co-defendant
to help the defendant. 

3. On remand, the trial court lacks authority to act beyond the scope of the mandate.
If specific instructions are given by the reviewing court, the lower court must comply with
those instructions. If no specific instructions are given, the lower court must examine the
opinion and proceed consistently with it. 

Where the cause was remanded for an evidentiary hearing on the defendant’s post-
conviction petition, which contained a single allegation of constitutional error, the trial judge
did not exceed the mandate by allowing the defendant to amend the petition to raise a new
claim. The court concluded that the mandate directed the trial judge to consider whether
newly discovered evidence was of such conclusive character as to probably change the result
of a retrial, but did not otherwise dictate the scope of the hearing. 

(Defendant was represented by Assistant Defender Kerry Bryson, Ottawa.)

People v. Greco, 2014 IL App (1st) 112582 (No. 1-11-2582, 5/12/14)
In Padilla v. Kentucky, 559 U.S. 356 (2010), the Supreme Court held that counsel is

deficient if he does not inform defendant that a guilty plea may have immigration
consequences. In Chaidez v. United States, ___ U.S. ___, 133 S.Ct. 1103 (2013), however,
the Court (utilizing the test of Teague v. Lane, 489 U.S. 288 (1989)) held that the ruling in
Padilla did not apply retroactively to cases on collateral review.

 Here, defendant argued that despite Chaidez, Padilla should apply retroactively to
his post-conviction claim that counsel was ineffective for failing to inform him of the
immigration consequences of his guilty plea. Defendant relied on Danforth v. Minnesota,
522 U.S. 264 (2008), where the Supreme Court held that state courts are not bound by
Teague’s retroactivity analysis. Defendant argued that Illinois courts should not feel bound
by Chaidez, but should instead follow the pre-Chaidez decision in People v. Gutierrez,
2011 IL App (1st) 093499, which held that Padilla does apply retroactively to cases on
collateral review.

The Appellate Court rejected defendant’s argument, holding that Illinois courts use
Teague’s retroactivity analysis and agreeing with “the well-reasoned decision” in Chaidez.
Accordingly, defendant’s post-conviction claim relying on Padilla was properly dismissed.

(Defendant was represented by Assistant Defender Brian Koch, Chicago.)
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People v. Griffin, 2013 IL App (2d) 110631 (No. 2-11-0631, 8/22/13)
1. Generally, the Post-Conviction Hearing Act contemplates the filing of only one post-

conviction petition. However, the statutory bar to successive petitions will be relaxed where
required by fundamental fairness, including where the petitioner makes a claim of actual
innocence. 

Generally, a petition is subject to the statute of limitations which is in effect at the time
the petition is filed. Defendant’s multiple amended petitions raising claims of actual innocence
pended in the trial court for nearly ten years. While they were pending, the PCHA was
amended to change the statute of limitations and to eliminate any limitation period for the
filing of a petition claiming actual innocence. Where the State had argued in the trial court
that the amended statute applied, the Appellate Court concluded that no statute of limitations
violation occurred concerning the amended petitions because they claimed actual innocence. 

In addition, the post-conviction statute of limitations is an affirmative defense which
the State may raise, waive, or forfeit. Because the State argued in the lower court that the
subsequent amendment to the Post-Conviction Hearing Act applied, it forfeited the argument,
which it raised for the first time on appeal, that the statute of limitations in effect when the
first petition was filed should be applied. 

2. When the trial court dismisses an incarcerated petitioner’s claim as frivolous or
patently without merit, it must do so in a written order which specifies findings of fact and
conclusions of law. That order must be served on the defendant by certified mail within 10
days of the decision. 

Defendant was not notified that his 1999 petition had been summarily dismissed, and
in the intervening decade three “amended” petitions were filed, an eyewitness recanted his
testimony, counsel was appointed on one of the petitions, and DNA testing ordered by the trial
court excluded defendant as a source of the DNA profile left at the scene. The State called the
court’s attention to the original dismissal order in a motion to dismiss the amended petition,
and argued that defendant could not appeal the order, move to reconsider it, or file an
amended petition. The trial court ruled that it would “give effect” to the 1999 summary
dismissal order by allowing defendant 30 days to appeal that order. 

The Appellate Court noted that permitting defendant to appeal the 1999 dismissal
would mean ignoring the recantation, the affidavits which accompanied the amended
petitions, and the DNA testing, “all of which inured to defendant’s favor.” Because the State’s
motion to dismiss the third amended petition on statute of limitations grounds should have
been denied, and the State should have been ordered to file an answer in 20 days, the cause
was remanded for the State to file an answer and for additional proceedings as warranted. 

(Defendant was represented by Assistant Defender Mark Levine, Elgin.)

People v. Hemingway, 2014 IL App (4th) 121039 (No. 4-12-1039, 7/23/14)

1. The Post-Conviction Hearing Act refers to two separate and distinct types of
affidavits. A verifying affidavit must be filed with the post-conviction petition and is intended
to affirm that the allegations are brought truthfully and in good faith. The absence of a
verification affidavit does not justify summary dismissal of a post-conviction proceeding.

In addition, a post-conviction petition “must have attached thereto affidavits, records,
or other evidence supporting its allegations or shall state why the same are not attached.” 725
ILCS 5/122-2. Thus, a supporting affidavit is one means of providing evidentiary support for
the allegations of the petition. The purpose of a supporting affidavit is to show that the
verified allegations of the petition are capable of objective or independent corroboration.

An affidavit is a written declaration made under oath before a person who has legal
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authority to administer oaths. A document which is not sworn before a person who is
authorized to administer oaths is not a defective or inchoate affidavit. Instead, it is not an
affidavit at all.

Thus, unsworn witness statements do not constitute affidavits and do not fulfill the
requirement of a supporting affidavit.

Noting a conflict in appellate authority, the court concluded that summary dismissal
is justified where a statement that is submitted as a supporting affidavit is not notarized. The
court rejected the reasoning of People v. Parker, 2012 IL App (1st) 101809, which held that
a lack of notarization is a mere technical defect which does not justify summary dismissal. The
court adopted the reasoning of People v. Gardner, 2013 IL App (2d) 110598, which found
that summary dismissal is justified where a statement that is submitted as a supporting
affidavit is not notarized and the petition is not accompanied by other supporting evidence or
an explanation of why such evidence is unavailable.

2. A post-conviction claim is forfeited if it is not raised in the original or amended
petition. A pro se post-conviction petition which alleges only that appellate counsel failed to
raise any issue concerning the sentence does not allege the gist of an issue that appellate
counsel was ineffective for failing to challenge the sentence. “[T]he mere fact that appellate
counsel was silent about a sentence is not arguably a constitutional claim.”

Thus, because he failed to present the issue in the petition, defendant forfeited any
ineffective assistance claim concerning appellate counsel’s failure to challenge the sentence.

(Defendant was represented by Assistant Defender Jessica Ware, Chicago.)

People v. Henderson, 2011 IL App (1st) 090923 (No. 1-09-0923, 11/17/11)
1. The Post-Conviction Hearing Act provides that any person “imprisoned in the

penitentiary” may seek relief under the Act. 725 ILCS 5/122-1(a). A remedy under the Act is
only available to persons who are actually being deprived of their liberty, not persons who
have completely served their sentences and merely wish to purge their criminal records of past
convictions. Thus a defendant has standing under the Act so long as he is challenging a
conviction for which he continues to serve some form of sentence. When a defendant’s
conviction is no longer an encumbrance on his liberty, he no longer needs assistance from the
Act to secure his liberty, and the Act is no longer available to him.

2. The Appellate Court recognized that no court has previously addressed whether a
defendant, who had standing under the Act to file a petition, subsequently loses standing
when no portion of his sentence remains to be served. The court concluded that no meaningful
distinction could be drawn between instances where a defendant’s liberty is not encumbered
when he files the petition and those instances in which a defendant regains his liberty after
the petition is filed. In neither case is the purpose of the Act served by giving defendant relief. 

Because defendant had completely served his sentence, including his MSR term, while
his appeal from the dismissal of his post-conviction petition was pending, he no longer needed
the Act’s assistance to secure his liberty. Even if the cause were remanded, the trial court
would be obligated to deny relief to defendant due to this defect. Therefore, the appeal from
the dismissal of the petition was moot.

3. The Act allows summary dismissal at the first stage only where a defect renders the
petition frivolous or patently without merit. 725 ILCS 5/122-2.1(a)(2). At the first stage, the
court does not measure the petition’s procedural compliance, only its substantive virtue.

The Act requires that the allegations of the petition be supported by “affidavits, records,
or other evidence.” 725 ILCS 5/122-2. The purpose of these affidavits is to show that the
allegations can be objectively and independently corroborated, and therefore their absence can
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be the basis for a first-stage dismissal as they relate to the substance of the petition.
The Act also requires that the “proceedings shall be commenced by filing . . . a petition

. . . verified by affidavit.” 725 ILCS 5/122-1(b). The lack of notarization of the verification
affidavit required by §122-1(b) does not qualify as the basis for a first-stage dismissal because
that affidavit has no relation to the substance of defendant’s allegations. The verification
affidavit requirement merely confirms that the allegations are brought truthfully and in good
faith.

The State can object to the lack of notarization at the second stage and appointed
counsel can assist in arranging for notarization of the verification affidavit. The court found
that addressing this defect at the second stage also comports with “practical considerations
which arise in the prison system.” Although not properly before the court, a memorandum
written by a IDOC employee that was attached to defendant’s reply brief stated that notaries
are not always available in prisons. Defendant’s affidavit in People v. Wilborn, 2011 IL App
(1st) 092802, also indicated that prisoners lack the ability to have affidavits notarized.

(Defendant was represented by Assistant Defender Pamela Rubeo, Chicago.)

People v. Jakes, 2013 IL App (1st) 113057 (No. 1-11-3057, 12/11/13)
1. The trial court has discretion to order discovery in post-conviction proceedings, and

should do so if the moving party establishes good cause for the request. In determining
whether discovery is appropriate, the post-conviction court should consider the totality of the
relevant circumstances including the issues presented in the petition, the scope of the
discovery sought, the length of time between the conviction and the post-conviction proceeding,
the burden of granting discovery, and the availability of the desired evidence through other
sources. The trial court’s decision concerning a request for discovery in a post-conviction
proceeding is reviewed for abuse of discretion. 

2. The trial court abused its discretion by denying a post-conviction petitioner’s request
for discovery concerning alleged official misconduct by two police officers. Defendant alleged
that one of the officers beat and physically abused him until he confessed, and the other
watched the abuse without intervening. Defendant also alleged that both officers committed
perjury when they testified at the hearing on a motion to suppress the statement and at trial. 

Defendant alleged in a supplemental post-conviction petition that the officers had
beaten and intimidated 28 other suspects over a period of several years, and had lied when
they testified in various proceedings that the confessions had been obtained without coercion
or abuse. Defendant submitted affidavits from some of the persons who had allegedly been
beaten, complaints from lawsuits brought by some of the alleged victims, Appellate Court
decisions discussing the records in criminal proceedings against some of the victims, and
transcripts of testimony in other proceedings. The trial court rejected the allegations
concerning all of the victims except two, and held that the allegations concerning those two
victims did not establish a pattern of abuse by the officers. 

The Appellate Court concluded that based on the level of detail alleged in the amended
petition, the motion for discovery should have been granted. The court noted that the trial
court dismissed the claims concerning several persons as inadequately supported,
underscoring the need for discovery. In addition, the State had much better access to the
evidence in question than the defense, which had for several years been unsuccessful in
obtaining evidence concerning the alleged abuse. Finally, the evidence of misconduct by the
officers in other cases could be critical because it would alter the relative credibility of the
defendant, the officers, and a defense witness who testified concerning the circumstances of
the arrest.
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The court rejected the State’s argument that because the second officer was alleged to
have only observed the first officer beating the defendant, there was no justification for
ordering discovery concerning abuse of other suspects by the second officer. An officer who
observes misconduct by other officers without intervening brings “added coercive power” to an
interrogation, because the “silent acceptance of the crime committed by a fellow officer can
help persuade [the suspect] that no one associated with police will help him and he will face
worse beatings if he tells a police officer, an assistant State’s Attorney, or a doctor working for
the State about the beatings.” Furthermore, because the second officer testified at defendant’s
trial and at the hearing on the motion to suppress, evidence that he committed perjury in
other cases could significantly affect his credibility in this case. 

The trial court’s order was reversed and the cause remanded for discovery and a new
evidentiary hearing. 

People v. Kelley, 2013 IL App (4th) 110874 (No. 4-11-0874, 4/5/13)
1. Shackling a defendant during trial is disfavored because the jury may be prejudiced

against the defendant, shackling restricts the defendant’s ability to assist counsel at trial, and
shackling offends the dignity of the judicial process. Under People v. Boose, 66 Ill.2d 261,
362 N.E.2d 303 (1977), a criminal defendant may not be shackled during court proceedings
unless, after a hearing held outside the presence of the jury, the trial court finds that restraint
is necessary. Shackling may be permitted where it is shown that the defendant may try to
escape or poses a threat to persons in the courtroom, or where shackling is necessary to
maintain order during trial. 

Boose has been expanded to other proceedings and other types of restraints, including
bench trials and electronic stun belts worn under the defendant’s clothing. In addition, in 2010
the Supreme Court enacted Rule 430, which addresses the use of shackles during trial
proceedings at which innocence or guilt is to be determined. Rule 430 does not apply to bond
hearings or other pretrial hearings. 

2. The Appellate Court held that the requirements of Boose do not apply to third stage
evidentiary hearings during post-conviction proceedings. An evidentiary hearing does not
involve a jury, and the presumption of innocence and constitutional right to counsel do not
apply. Furthermore, because post-conviction petitioners have been convicted and are seeking
review of possible constitutional errors, the considerations present at trial and sentencing are
not of concern. 

Thus, the presumption that shackling is improper in the absence of a showing of
manifest need does not apply during post-conviction proceedings. Instead, the post-conviction
court has discretion to order that a defendant be shackled. 

3. The trial court did not abuse its discretion by denying defense counsel’s request to
remove the petitioner’s shackles during a third-stage evidentiary hearing. The court noted that
even when he was restrained defendant could walk freely and raise his hand sufficiently to
take the oath. In addition, the trial court stated that it would not be affected by the shackles
in rendering a decision. The judge also expressed security concerns because the room had four
exits and only one guard, with two of the exits leading to unsecured areas and one to a public
area in the courthouse. Finally, other persons were present in the courtroom and defendant
had a history of being disruptive during court proceedings. 

(Defendant was represented by Assistant Defender Mark Fisher, Ottawa.)

People v. Macri, 2011 IL App (2d) 100325 (No. 2-10-0325, 12/14/11)
The Post-Conviction Hearing Act provides: “The court may in its discretion grant leave,
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at any stage of the proceedings prior to entry of judgment, to withdraw the petition. The court
may in its discretion make such order as to amendment of the petition or any other pleading,
or as to pleading over, or filing further pleadings, or extending the time of filing any pleading
other than the original petition, as shall be appropriate, just and reasonable and as is
generally provided in civil cases.” 725 ILCS 5/122-5. This section has been construed to mean
that if a defendant moves to refile or reinstate a petition within one year after it is withdrawn,
the trial court must grant the motion. People v. English, 381 Ill.App.3d 906, 885 N.E.2d 1214
(3d Dist. 2008).

Defendant voluntarily withdrew his petition for post-conviction relief and then moved
to reinstate the petition six years later. The court denied the motion. Because defendant did
not act within one year, he was not entitled to have his petition reinstated and treated as an
original petition. Although the court had discretion to reinstate the petition, defendant did not
argue that the court abused its discretion in denying his motion to reinstate. 

(Defendant was represented by Assistant Defender Jaime Montgomery, Elgin.)

People v. Montanez, 2016 IL App (1st) 133726 (No. 1-13-3726, 6/7/16)
1. To obtain post-conviction relief due to actual innocence, the petitioner must present

new, material, noncumulative evidence of such a conclusive character as to probably change
the result on retrial. Whether evidence is conclusive depends on whether it places the trial
evidence in such a different light as to undercut confidence in the factual correctness of the
verdict. The post-conviction court has wide latitude to receive proof by affidavits, depositions,
oral testimony, or other evidence.

Where the trial court grants a directed finding after the petitioner’s case is presented
at a third-stage evidentiary hearing, the decision is reviewed de novo. When presented with
a motion for a directed finding, the trial court must construe the evidence in the light most
favorable to the nonmovant.

2. Where the only direct evidence of the petitioner’s guilt of murder was the testimony
of a witness who repudiated his statement completely in a sworn affidavit and claimed that
he had been fed the testimony by a police detective, the claim concerning the detective’s
actions was corroborated by other witnesses, and there was no physical evidence connecting
defendant to the offense, the petitioner made a sufficient prima facie case to withstand the
State’s motion for a directed finding.

Recantations of trial testimony are to be viewed with suspicion, but are not to be simply
dismissed without further analysis. The court noted that there were reasons to be concerned
about the veracity of the witness’s testimony even at trial, as he was an admitted heroin
addict, had a lengthy criminal history, and received a nine-year sentence for four felony cases
on which he faced 100 years in prison. In addition, there was evidence that the witness had
admitted years earlier that he had testified falsely, and the judge commented at trial that the
witness’s testimony was crucial for a conviction. Under these circumstances, the witness’s
affidavit recanting his trial testimony undeniably called critical evidence into question.

The recantation was significantly corroborated by testimony of another witness that
he was coerced by the same detective to give false testimony against the defendant and that
he received special treatment in prison after he implicated defendant and his co-defendant.
The witness also testified that when he decided not to testify falsely, the detective took away
his special privileges and again tried to solicit false testimony.

An additional witness, the decedent’s wife, was not allowed to testify at the post-
conviction hearing. However, in an offer of proof counsel indicated that the witness would state
that she had not been able to identify defendant’s car until it was pointed out by the detective
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and that he falsely told her that ballistic evidence showed that the car had been used in the
murder.

The court also observed that the trial judge failed to draw an adverse inference from
the detective’s invocation of the Fifth Amendment when he was testified at the post-conviction
hearing. Post-conviction proceedings are civil in nature. While the privilege against self-
incrimination may be invoked at a civil proceeding, the trial court may draw an adverse
inference that had questions been answered truthfully, the answers would have been
damaging to the person invoking the privilege. While the court found that it need not decide
whether an adverse inference was warranted in this case, the trial court should have at least
considered doing so where the detective failed to answer probative, detailed questions about
his conduct in this case.

The trial court also erred by discounting or excluding evidence showing a pattern of
similar misconduct by the detective over a period of several years. All of the evidence
concerned attempts by the detective to coerce witnesses to make false statements, and many
of the persons involved were Hispanics who did not speak fluent English. In addition, there
was evidence from a Chicago police detective who worked alongside the detective in question
that the detective was willing to procure false identifications.

The Appellate Court stated: 
We have before us a recantation from the principal trial witness saying
he was coerced by detectives, a partial recantation from the secondary
witness (the victim’s wife) saying she was misled by investigators, sworn
statements from at least 20 individuals claiming that the investigators
coerced them in a similar manner, and then the detective under
suspicion coming to the hearing and invoking the fifth amendment in
response to all of the pointed questions. At this stage in the proceedings,
petitioner was required to make out merely a prima facie case . . . . That
has clearly occurred here.

3. The court also found that on remand, the cause should be assigned to a different
judge:

Petitioner offered up an abundance of evidence to support his
claim of actual innocence. The trial court turned a blind eye to
much of the evidence and also refused to admit probative,
admissible evidence that, when evaluated under the proper
standard, is damning. Even where the court gave lip service to
the standard it was supposed to apply, the court clearly did not
adhere to that standard. The post-conviction court gave the
impression that it was flatly unwilling to consider the evidence
offered by petitioner. . . . Petitioner would be prejudiced were we
not to assign the case to a new judge on remand.

The directed finding in favor of the State was vacated and the cause remanded for
further proceedings.

People v. Pinkston, 2013 IL App (4th) 111147 (No. 4-11-1147, 4/30/13)
1. Upon a showing of “good cause,” the trial court has inherent authority to order

discovery in post-conviction proceedings. Because of the possibility for abuse of the discovery
process, the trial court must exercise discretion in deciding whether to grant a discovery
request. Discovery should be allowed when good cause is shown considering the issues
presented in the petition, the scope of the requested discovery, the length of time between the
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conviction and the post-conviction proceeding, the burden of discovery on the State and any
witnesses, and the availability of the same evidence from other sources. The trial court’s denial
of a post-conviction discovery request is reviewed for abuse of discretion.

The trial court errs when it refuses to exercise discretion because it erroneously
believes that it lacks discretion. Where defendant’s request for discovery was rejected because
the trial court believed that discovery is not authorized in post-conviction proceedings,
reversible error occurred. 

The court rejected the State’s argument that the trial court did not abuse its discretion
because the request was merely a “fishing expedition” which any reasonable trial judge would
have rejected. The court noted that the petitioner was not allowed to present an argument in
support of his request, and found that the request would not necessarily have been denied had
the trial court realized that it could grant discovery. The court also found that in light of the
petitioner’s claim of ineffective assistance of trial counsel, the absence of discovery may have
resulted in prejudice. 

2. The court also noted that the denial of a post-conviction discovery request cannot be
appealed except upon denial of the post-conviction petition. 

The cause was remanded with instructions that the trial court exercise its discretion
in ruling on the petitioner’s discovery request, and for further proceedings as necessary.

(Defendant was represented by Assistant Defender Dan Evers, Mt. Vernon.)

People v. Reid, 2014 IL App (3rd) 130296 (No. 3-13-0296, 12/15/14)
After he was convicted of first degree murder, defendant agreed to waive his right to

appeal and his right to file a post-conviction petition. In return, the State agreed to not seek
a death sentence. Defendant subsequently filed a direct appeal, which the Appellate Court
heard after finding that the trial court had given improper admonishments regarding the
waiver of appellate rights.

Defendant then filed a post-conviction petition which was dismissed as frivolous and
patently without merit. The Appellate Court affirmed the dismissal order, holding that
defendant had been properly admonished concerning the waiver of his right to file a post-
conviction petition.

1. Because a waiver of the right to appeal resembles a guilty plea, before accepting such
a waiver the trial court must admonish defendant under Supreme Court Rule 605. However,
because no specific admonishments are prescribed by statute or rule, the validity of a waiver
of the right to file a post-conviction petition is determined under general constitutional
standards. Thus, a waiver of the right to file a post-conviction petition is valid if it represents
an intelligent and voluntary relinquishment of a known right.

2. The court concluded that defendant’s waiver of his right to pursue post-conviction
relief was knowing and voluntary where the trial court explained in open court that defendant
had the right to seek post-conviction relief, explained that post-conviction proceedings would
occur after the direct appeal was complete, and stated that agreeing to the waiver would mean
that defendant “could take no further legal action” to challenge his conviction. The court found
that the trial judge was not required to discuss the specific process of post-conviction
proceedings, including the standard to be applied at first-stage proceedings and the right to
receive a free transcript.

Because defendant’s waiver of post-conviction proceedings was proper and could be
enforced, the trial court’s order denying the petition as frivolous was affirmed.

(Defendant was represented by Assistant Defender Steve Wiltgen, Elgin.)
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People v. Serrano, 2016 IL App (1st) 133493 (No. 1-13-3493, 6/7/16)
1. To obtain post-conviction relief due to actual innocence, the petitioner must present

new, material, noncumulative evidence of such a conclusive character as to probably change
the result on retrial. Whether evidence is conclusive depends on whether it places the trial
evidence in such a different light as to undercut confidence in the factual correctness of the
verdict. The post-conviction court has wide latitude to receive proof by affidavits, depositions,
oral testimony, or other evidence.

Where the trial court grants a directed finding after the petitioner’s case is presented
at a third-stage evidentiary hearing, the decision is reviewed de novo. When presented with
a motion for a directed finding, the trial court must construe the evidence in the light most
favorable to the nonmovant.

2. Where the only direct evidence of the petitioner’s guilt of murder was the testimony
of a witness who repudiated his statement completely in a sworn affidavit and claimed that
he had been fed the testimony by a police detective, the claim concerning the detective’s
actions was corroborated by other witnesses, and there was no physical evidence connecting
defendant to the offense, the petitioner made a sufficient prima facie case to withstand the
State’s motion for a directed finding.

Recantations of trial testimony are to be viewed with suspicion, but are not to be simply
dismissed without further analysis. The court noted that there were reasons to be concerned
about the veracity of the witness’s testimony even at trial, as he was an admitted heroin
addict, had a lengthy criminal history, and received a nine-year sentence for four felony cases
on which he faced 100 years in prison. In addition, there was evidence that the witness had
admitted years earlier that he had testified falsely, and the judge commented at trial that the
witness’s testimony was crucial for a conviction. Under these circumstances, the witness’s
affidavit recanting his trial testimony undeniably called critical evidence into question.

The recantation was significantly corroborated by testimony of another witness that
he was coerced by the same detective to give false testimony against the defendant and that
he received special treatment in prison after he implicated defendant and his co-defendant.
The witness also testified that when he decided not to testify falsely, the detective took away
his special privileges and again tried to solicit false testimony.

An additional witness, the decedent’s wife, was not allowed to testify at the post-
conviction hearing. However, in an offer of proof counsel indicated that the witness would state
that she had not been able to identify the co-defendant’s car until it was pointed out by the
detective and that he falsely told her that ballistic evidence showed that the car had been used
in the murder.

The court also observed that the trial judge failed to draw an adverse inference from
the detective’s invocation of the Fifth Amendment when he was testified at the post-conviction
hearing. Post-conviction proceedings are civil in nature. While the privilege against self-
incrimination may be invoked at a civil proceeding, the trial court may draw an adverse
inference that had questions been answered truthfully, the answers would have been
damaging to the person invoking the privilege. While the court found that it need not decide
whether an adverse inference was warranted in this case, the trial court should have at least
considered doing so where the detective failed to answer probative, detailed questions about
his conduct in this case.

The trial court also erred by discounting or excluding evidence showing a pattern of
similar misconduct by the detective over a period of several years. All of the evidence
concerned attempts by the detective to coerce witnesses to make false statements, and many
of the persons involved were Hispanics who did not speak fluent English. In addition, there
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was evidence from a Chicago police detective who worked alongside the detective in question
that the detective was willing to procure false identifications.

The Appellate Court stated:
We have before us a recantation from the principal trial witness saying
he was coerced by detectives, a partial recantation from the secondary
witness (the victim’s wife) saying she was misled by investigators, sworn
statements from at least 20 individuals claiming that the investigators
coerced them in a similar manner, and then the detective under
suspicion coming to the hearing and invoking the fifth amendment in
response to all of the pointed questions. At this stage in the proceedings,
petitioner was required to make out merely a prima facie case . . . . That
has clearly occurred here.

3. The court also found that on remand, the cause should be assigned to a different
judge:

Petitioner offered up an abundance of evidence to support his
claim of actual innocence. The trial court turned a blind eye to
much of the evidence and also refused to admit probative,
admissible evidence that, when evaluated under the proper
standard, is damning. Even where the court gave lip service to
the standard it was supposed to apply, the court clearly did not
adhere to that standard. The post-conviction court gave the
impression that it was flatly unwilling to consider the evidence
offered by petitioner. . . . Petitioner would be prejudiced were we
not to assign the case to a new judge on remand.

The directed finding in favor of the State was vacated and the cause remanded for
further proceedings.

People v. Shief, 2016 IL App (1st) 141022 (No. 1-14-1022, 9/8/16) 
1. 725 ILCS 5/122-1(b) states that the clerk “shall” docket a post-conviction petition for

consideration by the court and “bring the same promptly to the attention of the court.” Here,
the clerk failed to docket defendant’s post-conviction petition and for nine months failed to
respond to defendant’s inquiries about the status of the petition. Defendant eventually refiled
his petition, which was summarily dismissed.

On appeal, defendant argued that the summary dismissal should be reversed and the
cause remanded for second-stage proceedings because the clerk failed to promptly docket his
petition. The court rejected this argument, finding that the requirement that the petition be
promptly docketed is “directory” rather than “mandatory.”

A statute which issues a procedural command to a government official is presumed to
be directory, but that presumption is overcome if: (1) there is negative language prohibiting
further action in the case of noncompliance, or (2) when the right the provision is designed to
protect would generally be injured under a directory reading. There is no language in the Post-
Conviction Hearing Act prohibiting further action or specifying a consequence if the clerk does
not docket a post-conviction petition in a timely manner, and certainly no suggestion that the
petition must be advanced to second-stage post-conviction proceedings.

The court contrasted the statutory language concerning the clerk’s duty to docket the
petition with 725 ILCS 5/122-2.1, which requires the trial court to conduct a first-stage review
of a petition within 90 days and provides that the petition is advanced to second-stage
proceedings if the 90-day limit is violated. Section 122-2.1 prescribes a specific consequence
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if the deadline for trial court action is not met, while §122-1(b) prescribes no such consequence
for the clerk’s failure to promptly docket a post-conviction petition.

Similarly, the second exception to the presumption that statutes directing government
officials are directory - whether “the right the provision is designed to protect would generally
be injured under a directory reading” - is inapplicable. To meet this exception, it is not enough
to show that in a particular case a party’s rights may be prejudiced. Instead, the party must
show that prejudice would generally occur. The court noted that petitioners can refile their
petitions and obtain a first-stage hearing, as defendant did here. Thus, the likelihood of
prejudice is not so great that the prompt-docketing requirement must be deemed mandatory
under the second exception.

The court noted that even if the refiled petition was untimely, there would be no effect
on first-stage review because in first-stage proceedings, a petition may not be dismissed on
timeliness grounds. Furthermore, if the petition survived to the second stage, the petitioner
could raise the clerk’s failure to docket the petition as a reason to excuse the untimely filing.
Thus, in most cases delay by the clerk in docketing a petition will have no effect on the trial
court’s eventual consideration of the merits of the petition.

2. The court acknowledged that even where a provision is directory, the defendant may
be entitled to relief if he can demonstrate he was prejudiced by a violation of the provision.
Here, however, defendant is not claiming that the delay prejudiced his ability to properly
prepare and present his case. Instead, he is arguing only that the unreasonable delay in the
consideration of his petition, in and of itself, is sufficiently prejudicial to warrant advancement
of his case to second-stage proceedings. The court concluded:

As sympathetic as we are with defendant’s claim, and as much as
we join him in condemning the unacceptable delay, we do not find
this one-year delay sufficient to warrant a vacatur of the
dismissal of his post-conviction petition and automatic
advancement to second-stage proceedings. In the end, defendant
refiled his petition, presented it, and received a fair hearing on
the merits; he does not contend otherwise.

The summary dismissal of the post-conviction petition was affirmed.
(Defendant was represented by Assistant Defender Christopher Kopacz, Chicago.)

People v. Wingate, 2015 IL App (5th) 130189 (No. 5-13-0189, 4/20/15)
To establish actual innocence based upon newly discovered evidence, a defendant must

show that he would be acquitted of all offenses. It is not enough to show that he would be
convicted of a lesser offense. Here defendant presented in his second-stage post-conviction
petition newly discovered evidence that would have reduced his conviction from first-degree
to second-degree murder. The Appellate Court held that this did not constitute a showing of
actual innocence since it only reduced the level of his offense; it did not constitute a complete
exoneration. The dismissal of defendant’s petition was affirmed.

(Defendant was represented by Assistant Defender Larry O’Neill, Mt. Vernon.)

Caffey v. Atchison, ___ F.Supp. ___ (U.S. Dist.Ct., Northen Dist., No. 09-C-5458, 2/3/12)
1. A federal court may not consider a federal habeas claim if the state court declined

to address the federal issues on their merits and decided the case on a state law ground that
is independent of the federal question and adequate to support the judgment. The state law
ground may be either substantive or procedural. The adequacy of the state law ground is a
question of federal law; a state ground is “adequate” only if state courts apply the state rule
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in a consistent and principled way. 
Furthermore, the state rule must represent a firmly established and regularly followed

practice. In other words, a state rule that is invoked infrequently, unexpectedly, or freakishly
is not an adequate ground to support the judgement.

2. 725 ILCS 5/122-2 provides that the petitioner must attach to a post-conviction
petition affidavits, records, or other evidence supporting the allegations, or shall explain why
such are not attached. The Appellate Court applied §122-2 in declining to consider witness
statements relevant to Brady v. Maryland claims which the defendant raised in his amended
post-conviction petition; the court held that the statements could not be considered because
they were unverified. 

The federal district court held that under the circumstances of this case, §122-2 did not
constitute an independent and adequate state ground to preclude federal review of defendant’s
habeas claim. The court noted that the statements were submitted at the second stage of post-
conviction proceedings - Illinois precedent indicates that §122-2 applies only at first-stage
proceedings, when the trial court determines whether the petition is frivolous and patently
without merit. Thus, the Appellate Court’s ruling requiring defendant to submit sworn
evidence at second-stage proceedings enforced a rule which by its terms did not apply to
defendant’s case. 

Second, even if §122-2 applied to second-stage proceedings, it was not adequate to
support the judgement where the Appellate Court applied the rule in an unpredictable way
which was inconsistent with the statute’s language and prior case law. In numerous cases
Illinois courts have considered unsworn evidence, including statements by witnesses, in post-
conviction proceedings. Furthermore, the case law relied upon by the Appellate Court holds
only that affidavits must be notarized, not that all evidence in a post-conviction proceeding
must be notarized. The court concluded that applying such case law to bar non-affidavit
evidence was an unexpected application of the rule and was inadequate to support the
judgement. 

The court acknowledged that a state rule is not rendered inadequate to support the
judgement because state courts may exercise discretion and not apply the rule in a particular
case. Here, however, the Appellate Court did not exercise discretion, but applied the rule to
a situation to which on its face it was inapplicable. 

The court granted an evidentiary hearing on defendant’s Brady v. Maryland claims. 
(Defendant was represented by Supervisor Patricia Mysza, Chicago.) 

Top

§9-1(b)
Filing the Petition

§9-1(b)(1)
Who May Petition for Relief

People v. West, 145 Ill.2d 517, 584 N.E.2d 124 (1991) A defendant is entitled to invoke
post-conviction relief where he is presently "imprisoned in the penitentiary" or where he has
been released after the petition was filed, released on appeal bond following conviction,
released under mandatory supervision, or sentenced to probation. Where defendant had
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completed both a four-year sentence for voluntary manslaughter and the mandatory
supervised release period, he could not file a post-conviction petition though the conviction was
subsequently used as an aggravating factor at a death penalty hearing. See also, People v.
Correa, 108 Ill.2d 541, 485 N.E.2d 307 (1985) (defendant was entitled to post-conviction
release where he was still serving a term of mandatory supervised release); People v.
Martin-Trigona, 111 Ill.2d 295, 489 N.E.2d 1356 (1986) (defendant, who was on appeal bond,
could file a post-conviction petition); People v. Pack, 224 Ill.2d 144, 862 N.E.2d 938 (2007)
(finding that a prisoner who is serving consecutive sentences is "imprisoned" under all of the
sentences, even if one or more have been completed, and noting that the Post-Conviction
Hearing Act is intended to apply to persons whose liberty is "curtailed" by the State when the
petition is filed); People v. Rajagopal, 381 Ill.App.3d 326, 885 N.E.2d 1152 (1st Dist. 2008)
(defendant who completed his probation term before filing a post-conviction petition was not
"imprisoned," although he had recently learned that he faced possible deportation because of
the conviction; possible implications on defendant's immigration status do not constitute a
sufficient "restraint" on liberty to invoke the Post-Conviction Hearing Act).

People v. Warr, 54 Ill.2d 487, 298 N.E.2d 164 (1973) A misdemeanant may institute a
proceeding in the nature of a post-conviction petition where he asserts that there was a
substantial denial of his constitutional rights in the proceedings that resulted in his
conviction. Defendant need not be imprisoned, and the proceeding must be commenced within
four months of a guilty plea and six months after trial. See also, People v. Shanklin, 304
Ill.App.3d 1056, 711 N.E.2d 796 (4th Dist. 1999) (the trial court properly dismissed a
post-conviction petition filed by a misdemeanant probationer 13 months after sentencing).

In re J.T., 221 Ill.2d 338, 851 N.E.2d 1 (2006) The Court declined to decide whether juvenile
delinquents may seek relief under the Post-Conviction Hearing Act.

People v. Reymar Clinic Pharmacy, Inc., 246 Ill.App.3d 835, 617 N.E.2d 35 (1st Dist.
1993) The Post-Conviction Hearing Act is unavailable to corporate defendants because there
is no potential risk of incarceration. 

________________________________________
Cumulative Digest Case Summaries §9-1(b)(1)

People v. Carrera, 239 Ill.2d 241, 940 N.E.2d 1111 (2010) 
1. Under the Post-Conviction Hearing Act, a person who is “imprisoned in the

penitentiary” is authorized to commence a post-conviction proceeding. (725 ILCS 5/122-1(a)). 
Under Illinois Supreme Court precedent, the phrase “imprisoned in the penitentiary” is not
interpreted literally. Instead, post-conviction proceedings are authorized when the defendant’s
liberty interests are “actually restrained,” even if the petitioner is not actually incarcerated. 

Thus, a post-conviction petition is proper where it is timely filed by an inmate who is
subsequently released from custody, or by an inmate who is on mandatory supervised release.
Similarly, a petition may be filed by a prisoner who is serving consecutive sentences so long
as any of the sentences have not expired. Finally, persons sentenced to probation or sentenced
but released on appeal bond have standing to file for post-conviction relief. 

However, post-conviction relief is unavailable to a defendant who has completed his
Illinois sentence and seeks relief for the purpose of purging his record of a criminal conviction. 

2. A defendant who had completely served his probation sentence and been discharged
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was not “imprisoned” for purposes of the Post-Conviction Hearing Act, although as a result of
his Illinois conviction the Immigration and Naturalization service had taken him into custody
and instituted deportation proceedings. Because defendant faced no limitations on his liberty
as a result of the Illinois sentence, he was not “imprisoned” for post-conviction purposes
despite the possible federal consequences from what he alleged was an involuntary Illinois
guilty plea. 

3. The court rejected the argument that Padilla v. Kentucky, 559 U.S. ___, 130 S.Ct.
1473, 176 L.Ed.2d 284 (2010), required a different result. In Padilla, the Supreme Court held
that to satisfy the 6th Amendment, defense counsel must inform a guilty plea defendant of the
possible or likely consequences of a criminal conviction on his immigration status. The court
rejected the argument that Padilla confers standing to file a State post-conviction petition
after the State sentence has been fully discharged, even where counsel inaccurately informed
the defendant that the guilty plea would not affect his immigration status. 

4. Finally, the court rejected defendant’s argument that he was entitled to post-
conviction relief even if he was not “imprisoned,” because he had no other remedy to withdraw
his guilty plea. The Post-Conviction Hearing Act provides a remedy for deportation
consequences resulting from an Illinois conviction, provided the petition is filed while the
defendant is serving the sentence imposed on that conviction. “While sympathetic to
defendant’s plight, this court cannot expand the remedy set forth in the [Post-Conviction
Hearing] Act in order to bring defendant’s case within the reach of the Act.” 

The trial court’s dismissal of the post-conviction petition was affirmed.

In re E.W., 2015 IL App (5th) 140341 (No. 5-14-0341, 2/23/15)
A juvenile prosecution for an offense that would be a felony if committed by an adult

may be designated as an extended jurisdiction juvenile (EJJ) prosecution. 705 ILCS 405/5-810.
An EJJ prosecution has two components. First, the trial court imposes a juvenile sentence
which applies unless its terms are violated. Second, the court imposes an adult sentence that
is stayed on the condition that the minor complies with the juvenile sentence.

Defendant was adjudicated delinquent after he pleaded guilty in an EJJ proceeding.
After defendant entered a guilty plea on the juvenile portion of the proceeding, a negotiated
five-year probation term was imposed as the juvenile sentence. Defendant then entered an
open plea to the adult portion of the EJJ proceeding. The trial court imposed an adult sentence
of 15 years imprisonment and lifetime MSR.

Defendant was subsequently found to have violated the conditions of the juvenile
probation term on the ground that he failed to comply with sex offender counseling when he
refused to admit that he was guilty of acting in an inappropriate manner. The trial court
revoked the juvenile sentence and imposed the 15-year adult sentence.

1. The court concluded that where the juvenile sentence was revoked and the adult
sentence placed in effect, the minor had standing under the Post-Conviction Hearing Act to
challenge the voluntariness of his guilty plea. Although the Post-Conviction Hearing Act is not
generally applicable in juvenile proceedings, when the trial court imposed an adult prison
sentence the case was brought within the scope of the post-conviction act.

2. In addition, the post-conviction petition presented the gist of a constitutional issue
in that the minor’s plea was involuntary due to the trial court’s failure to give proper
admonishments during the juvenile portion of the plea. The court found that defendant was
improperly admonished concerning the right to a jury trial, the minimum and maximum
sentences, the MSR requirement, and the right to persist in a plea of not guilty. The court
acknowledged that during the guilty plea admonishments for the adult sentence the trial court
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attempted to correct the erroneous admonishments that had been made in the juvenile portion
of the proceeding. However, it concluded that the errors were not corrected where the minor
had already entered his plea on the juvenile portion and was not asked whether he wished to
persist in that plea.

The trial court’s order summarily dismissing the post-conviction petition was reversed
and the cause remanded for further proceedings.

(Defendant was represented by Assistant Deputy Defender Amanda Horner, Mt.
Vernon.)

In re Vincent K., 2013 IL App (1st) 112915 (No. 1-11-2915, 12/12/13)
1. The Appellate Court reiterated precedent that minors who are adjudicated

delinquent do not have a right to relief under the Post-Conviction Hearing Act. In re R.R., 75
Ill.App. 3d 494, 394 N.E.2d 75 (2nd Dist. 1979); In re A.W.H., 95 Ill.App 3d 1106, 420 N.E.2d
1041 (5th Dist. 1981). The court acknowledged that amendments to the Juvenile Court Act
enacted in 1999 shifted the focus of the Act from the overriding goal of rehabilitation to
protection of the public and holding juveniles accountable for violating the law. However, the
court rejected the argument that juvenile proceedings are now akin to criminal proceedings
and that the Post-Conviction Hearing Act should therefore apply. In the course of its holding,
the court noted that the Post-Conviction Hearing Act requires that a petitioner have a
“conviction” and be “imprisoned in the penitentiary,” neither of which apply to delinquents. 

2. The court rejected the argument that equal protection would be violated if post-
conviction procedures are not afforded to persons who are adjudicated delinquent under the
extended juvenile jurisdiction statute (705 ILCS 405/5-810). To be adjudicated delinquent
under EJJ, the trial court must find probable cause to believe that a minor is at least 13 years
old and has committed an offense which would be a felony if committed by an adult. A minor
who is adjudicated under EJJ receives both a juvenile sentence and an adult sentence. The
adult sentence takes effect only if the minor violates the terms of the juvenile sentence. 

The court concluded that because persons adjudicated delinquent under the EJJ statute
are not similarly situated to adults who are imprisoned after being convicted of a crime, the
failure to afford post-conviction relief to EJJ minors does not create an equal protection
violation. The court noted that unlike an adult offender, an EJJ minor does not have a
criminal “conviction” even if his adult sentence becomes effective. 

3. The court rejected the argument that post-conviction procedures should be afforded
to minors adjudicated delinquent because such persons have no collateral remedy by which
to challenge “fundamental unfairness.” The court stated that the relationship between courts
and minors subject to the Juvenile Court Act is that of parens patrie, and that courts therefore
have a duty to intervene in juvenile cases where substantial injustice occurs. 

People v. Bethel, 2012 IL App (5th) 100330 (No. 5-10-0330, 8/31/12)
1. A person imprisoned in the penitentiary may institute a proceeding under the Post-

Conviction Hearing Act. 725 ILCS 5/122-1(a)(1). A person is imprisoned in the penitentiary
within the meaning of the Act if his liberty is actually constrained because of a criminal
conviction. Post-conviction relief is therefore available to persons who are actually incarcerated
and those who are subject to being confined, such as those on probation, parole, MSR, or
appeal bond. Those who have completely served their sentence, including any period of parole
or MSR, are not imprisoned persons entitled to seek relief under the Act.

2. Just before defendant was scheduled to be released on MSR, the State filed a petition
seeking his commitment as a sexually violent person. By statute, the filing of the petition tolls
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the running of an inmate’s MSR term until the petition is dismissed, or a finding is made that
the inmate is not a sexually violent person, or the inmate is discharged by the court as no
longer sexually violent. 725 ILCS 207/15(e). Defendant filed a post-conviction petition during
the period that his MSR term would be tolled by statute.

Defendant has standing under the Act. It is inconsequential whether the running of his
MSR term was tolled. Defendant had not completed his MSR term when the petition was filed
and remained subject to potential revocation of MSR. Therefore he fit within the class of
persons whose liberty was constrained by virtue of his convictions.

(Defendant was represented by Assistant Defender Robert Burke, Mt. Vernon.)

People v. Carrera, 394 Ill.App.3d 368, 915 N.E.2d 755 (2d Dist. 2009) 
Noting a conflict in appellant authority, the court held that a defendant who has

completed his or her probation sentence lacks standing to file a post-conviction petition. The
court rejected the contrary holding of People v. Sak, 186 Ill.App.3d 816, 542 N.E.2d 1155 (1st
Dist. 1989).

People v. Dent, 408 Ill.App.3d 650, 948 N.E.2d 247 (1st Dist. 2011) 
The Post-Conviction Hearing Act allows any person “imprisoned in the penitentiary”

to pursue relief under the Act. 725 ILCS 5/122-1(a). The Illinois Supreme Court has construed
this provision to permit persons actually being deprived of their liberty to avail themselves of
the Act’s remedies, but not persons who have completely served their sentences.

Defendant did not have standing under the Act where he had completely served his
terms of imprisonment and mandatory supervised release for his challenged conviction when
he filed his petition.  The court rejected defendant’s argument that he had standing because
the challenged conviction was an actual element of the offense for which he was presently
imprisoned, and therefore his conviction would become void if his prior conviction was
invalidated.  His liberty interest for the challenged conviction could not be affected because
that sentence had been discharged.

(Defendant was represented by Assistant Defender Caroline Bourland, Chicago.)

People v. Henderson, 2011 IL App (1st) 090923 (No. 1-09-0923, 11/17/11)
1. The Post-Conviction Hearing Act provides that any person “imprisoned in the

penitentiary” may seek relief under the Act. 725 ILCS 5/122-1(a). A remedy under the Act is
only available to persons who are actually being deprived of their liberty, not persons who
have completely served their sentences and merely wish to purge their criminal records of past
convictions. Thus a defendant has standing under the Act so long as he is challenging a
conviction for which he continues to serve some form of sentence. When a defendant’s
conviction is no longer an encumbrance on his liberty, he no longer needs assistance from the
Act to secure his liberty, and the Act is no longer available to him.

2. The Appellate Court recognized that no court has previously addressed whether a
defendant, who had standing under the Act to file a petition, subsequently loses standing
when no portion of his sentence remains to be served. The court concluded that no meaningful
distinction could be drawn between instances where a defendant’s liberty is not encumbered
when he files the petition and those instances in which a defendant regains his liberty after
the petition is filed. In neither case is the purpose of the Act served by giving defendant relief. 

Because defendant had completely served his sentence, including his MSR term, while
his appeal from the dismissal of his post-conviction petition was pending, he no longer needed
the Act’s assistance to secure his liberty. Even if the cause were remanded, the trial court
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would be obligated to deny relief to defendant due to this defect. Therefore, the appeal from
the dismissal of the petition was moot.

3. The Act allows summary dismissal at the first stage only where a defect renders the
petition frivolous or patently without merit. 725 ILCS 5/122-2.1(a)(2). At the first stage, the
court does not measure the petition’s procedural compliance, only its substantive virtue.

The Act requires that the allegations of the petition be supported by “affidavits, records,
or other evidence.” 725 ILCS 5/122-2. The purpose of these affidavits is to show that the
allegations can be objectively and independently corroborated, and therefore their absence can
be the basis for a first-stage dismissal as they relate to the substance of the petition.

The Act also requires that the “proceedings shall be commenced by filing . . . a petition
. . . verified by affidavit.” 725 ILCS 5/122-1(b). The lack of notarization of the verification
affidavit required by §122-1(b) does not qualify as the basis for a first-stage dismissal because
that affidavit has no relation to the substance of defendant’s allegations. The verification
affidavit requirement merely confirms that the allegations are brought truthfully and in good
faith.

The State can object to the lack of notarization at the second stage and appointed
counsel can assist in arranging for notarization of the verification affidavit. The court found
that addressing this defect at the second stage also comports with “practical considerations
which arise in the prison system.” Although not properly before the court, a memorandum
written by a IDOC employee that was attached to defendant’s reply brief stated that notaries
are not always available in prisons. Defendant’s affidavit in People v. Wilborn, 2011 IL App
(1st) 092802, also indicated that prisoners lack the ability to have affidavits notarized.

(Defendant was represented by Assistant Defender Pamela Rubeo, Chicago.)

People v. Jones, 2012 IL App (1st) 093180 (No. 1-09-3180, 5/1/12)
A post-conviction petition that is timely filed while the petitioner is serving any

sentence imposed, including any period of mandatory supervised release, does not become
moot when the petitioner has fully served his sentence. The court disagreed with the contrary
holding of People v. Henderson, 2011 IL App (1st) 090923, which reasoned that because
defendant no longer needed the assistance of the Post-Conviction Hearing Act to secure his
liberty, he lost standing under the Act.

1. Proceedings under the Post-Conviction Hearing Act are civil in nature. A statutory
civil cause of act that is timely filed cannot be declared moot by subsequent events.

2. Post-conviction petitions frequently experience delays not found in other categories
of cases before they receive final review. They can be filed after the conclusion of direct review.
The full litigation of the petition can entail one or more appeals.  Public offices charged with
representing parties in these proceedings suffer from understaffing and underfunding, which
predicably result in severe backlogs.

3. The Illinois Supreme Court has declined to narrowly construe the Act, a remedial
statute, to preclude a post-conviction remedy in every case in which the petition is not filed
and the hearing completed before the petitioner has fully served his sentence, mindful of the
“obvious advantages in purging oneself of the stigma and disabilities which attend a criminal
conviction.”

4. “It would frustrate justice to shut the door on the one avenue for Illinois prisoners
to obtain relief from a criminal conviction on constitutional grounds because the State and
Appellate Defender’s office delayed, through no fault of their own, the petitioner’s case for so
long that he eventually serves his entire sentence and is released.”
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People v. Larimer, 409 Ill.App.3d 827, 949 N.E.2d 303 (1st Dist. 2011)
A post-conviction petition was premature where the defendant had been convicted of

a misdemeanor and was serving a term of supervision. Although Illinois courts have permitted
post-conviction challenges to misdemeanor convictions under some circumstances, a post-
conviction petition lies only where there is a conviction and a final judgement. A term of
supervision does not constitute a final judgement under Illinois law. 

The court declined to decide whether a post-conviction petition would lie if a similarly-
convicted defendant had successfully completed supervision.  The court also noted that a
defendant who receives supervision has a means to challenge that order by filing a direct
appeal under Supreme Court Rule 604(b). 

People v. Sandoval-Carrillo, 2016 IL App (2d) 140332 (No. 2-14-0332, 5/24/16)
Defendant appealed the dismissal of his post-conviction petition in which he argued

among other things that his conviction was void because the trial court did not have
jurisdiction over his case where the State never charged defendant by indictment or
information.

The State argued that defendant, who was still on probation, no longer had standing
to file a petition since he had been deported and thus his liberty was no longer curtailed. The
court rejected this argument on two grounds.

First, even if defendant did not have standing, the court could still address his
argument that his conviction was void. Lack of standing does not deprive a court of jurisdiction
and a court may address any voidness argument that it properly before it.

Second, defendant still had standing because he had not already completed his
sentence. It is only when a defendant has fully completed his sentence that he no longer has
standing. The fact that defendant had been deported did not deprive him of standing under
these circumstances.

(Defendant was represented by Assistant Defender Jack Hildebrand, Elgin.)

People v. Stavenger, 2015 IL App (2d) 140885 (No. 2-14-0885, 7/9/15)
To have standing to file a post-conviction petition, a defendant must be “imprisoned in

the penitentiary.” 725 ILCS 5/122-1(a). A defendant on probation satisfies this standing
requirement, but the act is unavailable to defendants who have completely served their
sentences and merely wish to purge their criminal convictions. 

The Appellate Court held that defendant, who had served his entire sentence but was
required to register as a sex offender, did not have standing to file a post-conviction petition.
The requirement to register imposes no actual restraint on defendant’s liberty and is merely
a collateral consequence of his conviction. The dismissal of defendant’s petition was affirmed.

People v. Steward, 406 Ill.App.3d 82, 940 N.E.2d 140 (1st Dist. 2010) 
1. To have standing to file a post-conviction petition, one must be “imprisoned in the

penitentiary.” 725 ILCS 5/122-1(a).  A proceeding under the Sexually Violent Persons
Commitment Act (725 ILCS 207/1) is civil in nature and can result in commitment to the
Department of Human Services.  A person who is imprisoned under the SVPCA is not
imprisoned in the penitentiary within the meaning of the Post-Conviction Hearing Act and
does not have standing to file a post-conviction petition.

2. Defendants who are on MSR or released on an appeal bond are considered to be
“imprisoned in the penitentiary” and have standing to file a post-conviction petition. An
amendment to the SVPCA effective 1/1/07 provides that the filing of a SVPCA petition tolls
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the running of a term of mandatory supervised release until dismissal of the petition, a finding
that defendant is not a sexually violent person, or the discharge of the defendant under the
Act. 725 ILCS 207/15(e).  The tolling of the MSR term did not confer standing on defendant
to file a post-conviction petition.  First, the amendment does not apply to defendant because
it did not become effective until nine months after defendant was placed on MSR and
defendant had actually been discharged from MSR before he filed his post-conviction petition. 
Second, even if the amendment did apply, defendant must be currently on MSR, not have his
MSR tolled, to be considered imprisoned in the penitentiary within the meaning of the PCHA.

3. Standing is defined as a party’s right to make a legal claim or seek judicial
enforcement of a duty or right.  The legislature intended that the phrase “frivolous or patently
without merit” in the Post-Conviction Hearing Act encompass the issue of standing because
“merit” means legal significance and standing.  People v. Boclair, 202 Ill.2d 89, 789 N.E.2d
734 (2002).  Standing, unlike timeliness, is an inherent element of the right to bring a post-
conviction petition, and absence of standing may therefore be the basis for a first-stage
dismissal of a petition.

4. A post-conviction petition may be summarily dismissed as frivolous and patently
without merit only if it has no arguable basis in fact or in law.  An indisputably meritless legal
theory is one that is completely contradicted by the record.

Defendant’s claim of newly-discovered evidence of actual innocence based on a
recantation by the complainant of her trial testimony is meritless because it is contradicted
not only by the record, but also by the complainant’s post-trial deposition that defendant
asserted constituted a recantation.  At trial, complainant testified that defendant grabbed her
on the street, forced her into his apartment, and forced her to have sexual relations.  In her
post-trial deposition, complainant testified that she willingly went to defendant’s apartment
and twice voluntarily engaged in intercourse with defendant.  But her testimony did not
change with respect to her allegation that a fight ensued when she refused to perform oral sex
on defendant, and that he used a hammer on her in an attempt to force her to perform an act
of oral sex. Under either version, defendant committed aggravated battery and attempt
aggravated criminal sexual assault.

5. A prisoner confined in an Illinois Department of Corrections facility can be assessed
court costs and fees for the filing of a frivolous post-conviction petition. 735 ILCS 5/22-105. A
defendant confined to a Department of Human Services facility as a sexually violent person
may not be assessed those costs and fees because he is not confined in the IDOC.

People v. Vasquez, 2013 IL App (2d) 120344 (No. 2-12-0344, 7/15/13)
To have standing under the PCHA, a defendant must be “imprisoned” at the time that

the post-conviction petition is filed. 725 ILCS 5/122-1(a). But lack of standing under the Act
does not derive the court of subject matter jurisdiction. 

Subject matter jurisdiction does not depend on the legal sufficiency of the pleadings.
The only consideration is whether the alleged claim falls within the general class of cases that
the court has the inherent power to hear and determine.

By statute, defendant is entitled to per diem monetary credit. 725 ILCS 5/110-14. The
credit cannot be waived and may be raised at any time, even for the first time on appeal in a
post-conviction proceeding. A trial court thus has subject matter jurisdiction over a defendant’s
request for monetary credit for presentencing incarceration.

Defendant had completed MSR when he filed his post-conviction petition. Although he
did not have standing to raise a constitutional claim, the trial court would have subject matter
jurisdiction to hear his request for monetary credit for presentencing incarceration. Although
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defendant did not make a request for the credit at the trial court level, his lack of standing
under the Act does not bar him from seeking the credit on appeal.

The Appellate Court disagreed with People v. Vinokur, 2011 IL App (1st) 090798,
which held that because the defendant did not have standing under the PCHA, he could not
attack his sentence as void on appeal in a post-conviction proceeding. Vinokur incorrectly
conflates the legal principles of standing and subject matter jurisdiction. Standing has no
effect on subject matter jurisdiction.

The Appellate Court modified the trial court’s sentencing order to reflect the monetary
credit for which defendant was entitled for presentencing custody.

(Defendant was represented by Assistant Defender Kim DeWitt, Elgin.)

People v. Vinokur, 2011 IL App (1st) 090798 (No. 1-09-0798, 8/24/11)
1. The Post-Conviction Hearing Act provides that “[a]ny person imprisoned in the

penitentiary may institute a proceeding under this Article.” 725 ILCS 2/122-1(a). A person is
“imprisoned in the penitentiary” for the purposes of the Act when his liberty is actually
constrained by the State. When defendant is no longer constrained, such as when he has fully
served his sentence, he has no standing to file a petition.

In the context of a guilty plea, the meaning of “imprisoned in the penitentiary” includes
only the direct consequences of the plea, and does not include collateral consequences not
related to the length or nature of the sentence. Deportation is a collateral consequence of a
plea, and does not confer standing where defendant has fully served his sentence. It is
irrelevant that the court, rather than defense counsel, misinformed the defendant of the
deportation consequences of his plea. Defendant is not left without a remedy, as he could have
filed a petition while he was serving the sentence imposed on his conviction.

2. At the first stage of post-conviction proceedings, a trial court may dismiss a petition
if it is “frivolous or patently without merit.” 725 ILCS 5/122-2.1(a)(2). “Merit” means “legal
significance, standing, or importance.” People v. Boclair, 202 Ill.2d 89, 789 N.E.2d 732
(2002). Because a petition filed by a person who has no standing lacks merit, standing can be
the basis for a first-stage dismissal.

(Defendant was represented by Assistant Defender Rachel Kindstrand, Chicago.)

Top

§9-1(b)(2)
Timely Filing Requirement – Generally

People v. Bates, 124 Ill.2d 81, 529 N.E.2d 227 (1988) The 1984 amendment to the
Post-Conviction Act, which shortened the time for filing a petition from 20 to 10 years, applies
retroactively. 

People v. Woods, 193 Ill.2d 483, 739 N.E.2d 493 (2000) Under 725 ILCS 5/122-1(c), which
provides that one of the alternatives for the post-conviction statute of limitations is that the
action must be "commenced" within "3 years from the date of conviction," a petition is due
within three years of the date on which defendant was sentenced.

People v. Hager, 202 Ill.2d 143, 780 N.E.2d 1094 (2002) For purposes of 725 ILCS 5/122-1(c),
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the appellate court erred by finding that the six-month limitation began to run when
defendant's convictions were affirmed on direct appeal, although the sentences were vacated
and the cause was remanded for resentencing. Under People v. Woods, 193 Ill.2d 483, 739
N.E.2d 493 (2000), a "conviction" is a final judgment that includes both a conviction and a
sentence. When the appellate court vacated defendant's sentences on his first direct appeal,
he no longer stood "convicted." Because the Post-Conviction Hearing Act provides a remedy
only for "convicted" defendants, the six-month limit could not begin to run until defendant was
resentenced in the trial court. 

People v. Allen, 322 Ill.App.3d 724, 750 N.E.2d 257 (1st Dist. 2001) The "six months after
denial of certiorari" deadline for filing a post-conviction petition (725 ILCS 5/122-1) is not
tolled by a motion for rehearing of denial of certiorari. See also, People v. Lee, 292 Ill.App.3d
941, 688 N.E.2d 673 (3d Dist. 1997) (statute of limitations not extended by filing a motion to
reconsider the denial of a petition for leave to appeal); People v. VanHee, 305 Ill.App.3d 333,
712 N.E.2d 363 (2d Dist. 1999) (fact that timely motion to reconsider was still pending after
three years did not toll post-conviction statute of limitations; defendant abandoned the motion
by failing to set it for a hearing). 

People v. Brown, 336 Ill.App.3d 711, 784 N.E.2d 296 (1st Dist. 2002) Defendant, who filed
a pro se post-conviction petition and explicitly stated that he was doing so in order to have a
petition on file before the statute of limitations ran, and who then attempted to file an
amended petition and a memorandum of law after the statute of limitations had expired,
preserved his rights under the Post-Conviction Hearing Act although he failed to ask for leave
to file the amended petition. The amended petition clearly stated the gist of a constitutional
issue. 

_______________________________________
Cumulative Digest Case Summaries §9-1(b)(2)

People v. Johnson, 2017 IL 120310 (No. 120310, 1/20/17)
1. Defendant was convicted of first-degree murder and sentenced to 50 years

imprisonment in 2005. His conviction and sentence were affirmed on direct appeal on May 7,
2007. Defendant did not file a petition for leave to appeal. He filed a pro se post-conviction
petition on August 25, 2008. The case was eventually advanced to second-stage proceedings
where defense counsel filed a motion to allow the late filing of defendant’s petition.

Judge Vecchio held an evidentiary hearing on the issue of timeliness. Defendant
testified that he received help and advice in filing his petition from a jailhouse lawyer. Judge
Vecchio granted defendant’s motion to file the late petition because defendant had been
unaware of the deadline for filing and had relied on the jailhouse lawyer for help. After the
case was reassigned to Judge Wilt, the State filed a motion to dismiss arguing that the petition
was untimely. Judge Wilt granted the State’s motion finding that the petition was untimely.

The Appellate Court affirmed the dismissal and the Illinois Supreme Court granted
defendant leave to appeal. In the Supreme Court defendant argued that: (1) the Post-
Conviction Hearing Act does not include a time limit for filing a petition where no petition for
leave to appeal has been filed; (2) if the statute is ambiguous the rule of lenity requires the
court to interpret the act favorably to defendant; (3) even if there were a time limit, defendant
was not culpably negligent due to the confusing language of the statute and his reliance on the
advice of a jailhouse lawyer; and (4) Judge Wilt had no authority to overrule Judge Vecchio’s
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prior order regarding timeliness. The Supreme Court rejected all four arguments.
2. The cardinal rule of statutory construction is to give effect to the legislature’s intent.

Courts presume that the legislature did not intend an absurd result. Where a literal reading
of a statute produces absurd results, the literal meaning should yield. When the intent and
purpose of a statute can be determined, words can be modified, altered or inserted to cure any
inconsistency with the legislature’s intent.

Section 122-1(c) of the Post-Conviction Hearing Act provides for the time limits on filing
a post-conviction petition. In situations where the defendant files a direct appeal but he does
not file a petition for certiorari in the United States Supreme Court, the Act states that “no
proceedings...shall be commenced more than 6 months from the date for filing a certiorari
petition.” 725 ILCS 5/122-1(c).

The court found that a literal reading of the statute does not include a deadline for
filing a petition where, as here, no leave to appeal is filed. The United States Supreme Court
only has jurisdiction to consider a cert petition when an appeal has been taken to the state
court of last resort. Thus the date for filing a cert petition can only be ascertained when an
appeal is taken to the Illinois Supreme Court. If no appeal is taken to the Illinois Supreme
Court, then no cert petition may be filed, and there can be no due date for filing the cert
petition. The six-month deadline from the date for filing the cert is therefore never triggered.

The court held that “this literal reading of the statute must yield because it is at odds
with the purpose of the statute.” The statute is intended to provide a deadline for filing post-
conviction petitions, so it “does not follow” that the legislature would exempt a “certain subset”
of defendants from any filing deadline. Construing the statute literally would lead to
unintended and absurd results.

To construe the statute as the legislature intended, the court held that it must insert
“leave to appeal” language into the statute. Therefore, the court held that the statute provides
that a post-conviction petition must be filed within six months of the date for filing a cert
petition or a petition for leave to appeal. If defendant does not file a petition for leave to
appeal, the six-month time period for filing a post-conviction petition begins to run after the
35 days allowed for filing a petition for leave to appeal. Here, the due date for filing a petition
for leave to appeal was June 11, 2007, and thus the due date for defendant’s post-conviction
petition was six months later on December 11, 2007. Defendant’s petition, filed in August,
2008, was untimely.

3. The court rejected defendant’s argument that the statute was ambiguous and thus
the rule of lenity should negate any finding of culpable negligence. Under the rule of lenity,
ambiguous criminal statutes are generally construed in a defendant’s favor. But a post-
conviction proceeding is not part of the criminal process. It is instead a collateral attack on the
judgment of conviction that is “civil in nature.” Additionally, “the rule of lenity does not
require a court to construe a statute so rigidly as to defeat the intent of the legislature.”

4. The court held that the delay in filing the petition was due to defendant’s culpable
negligence, rejecting defendant’s argument that confusion over the statute’s deadline and
reliance on the advice of a jailhouse lawyer negated his culpability. Ignorance of the law will
not provide an excuse for the failure to timely file a petition. And reliance on the advice of
jailhouse lawyers is not reasonable and cannot negate culpable negligence. The court found
that defendant was culpably negligent since his actions were greater than ordinary negligence
and more akin to recklessness.

5. Finally, the court held that Judge Wilt did not err in overruling judge Vecchio’s prior
order regarding timeliness. A court in a criminal case has the inherent power to reconsider
and correct its rulings, including interlocutory rulings. Judge Vecchio’s timeliness ruling was
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an interlocutory order that Judge Wilt had the power to reconsider.
The court affirmed the dismissal of defendants’ post-conviction petition.
(Defendant was represented by Assistant Defender Susan Wilham Springfield.)

People v. Craighead, 2015 IL App (5th) 140468 (No. 5-14-0468, 9/11/15)
Defendant filed a pro se post-conviction petition in October 2004. The trial court

advanced the petition to the second stage after finding that it presented the gist of a
constitutional issue. Without objection by the State, counsel sought additional time to file an
amended petition. The first amended petition was filed in 2009.

The State then filed a motion to dismiss the petition on grounds of untimeliness,
alleging that the deadline for filing a post-conviction petition passed some seven months before
the original petition was filed. In 2011, the trial court denied the motion to dismiss. The State
did not file a motion to reconsider.

Defense counsel then filed two additional amended petitions, both without objection by
the State. Both amended petitions incorporated Miller v. Alabama, 567 U.S. ____, 132 S. Ct.
2455 (2012), which found that the Eighth Amendment is violated by imposition of a mandatory
life sentence without parole on a person under the age of 18 at the time of the offense.
Defendant also supplemented his petition with People v. Davis, 2014 IL 115595, which held
that Miller applies retroactively to cases on collateral review.

The trial court denied the State’s motion to dismiss the third amended petition and
advanced the issue of the retroactivity of Miller to the third stage. At a hearing held in 2014,
the trial court found that defendant was entitled to a new sentencing hearing under Miller
and Davis, but that all other issues raised in the amended petition were waived or without
merit. The trial court also found that the State’s claim concerning the timeliness of the original
petition was preserved for appeal.

1. Only one post-conviction petition is permitted unless the trial court grants leave for
a successive petition. In addition, claims not raised in the initial petition are waived unless
an exception to the waiver doctrine is justified by fundamental fairness. Whether to allow a
successive petition or make an exception to the waiver doctrine generally depends on the
“cause and prejudice” test, which requires the petitioner to identify an objective factor which
impeded his or her ability to raise a specific claim during the initial proceeding and show that
the claim so infected the trial that the resulting conviction or sentence violated due process.

2. The court determined that the timeliness and retroactivity issues were intertwined
and should be considered together. The court noted that the Post-Conviction Hearing Act is
to be interpreted liberally to allow issues of constitutional deprivation to be considered. The
court also noted that the State raised a timeliness objection concerning only the original
petition and not the amended petitions.

The court concluded that the new substantive rule announced in Miller constituted
“cause” for failing to raise the issue earlier, and the Davis holding concerning retroactivity
established prejudice. Thus, even if the trial court should have dismissed the original petition
because it was untimely, the final amended petition would have satisfied the cause and
prejudice test and permitted defendant to file a successive petition.

The court rejected the State’s request to hold its decision in abeyance because the
United States Supreme Court has accepted certiorari in a case concerning the retroactivity of
Miller. The court noted that once the Illinois Supreme Court has defined the law concerning
any point, the Appellate Court is required to follow that precedent. Because the Supreme
Court’s decision in Davis is clear, it is binding.

The cause was remanded for a new sentencing hearing.
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(Defendant was represented by Assistant Defender Alex Muntges, Mt. Vernon.)

People v. Hansen, ___ Ill.App.3d ___, ___ N.E.2d ___ (2d Dist. 2011) (No. 2-08-1226, 5/27/11) 
1. A document that is received by the clerk after its due date is deemed to have been

filed on the date it was mailed if “proof of service” is attached. Supreme Court Rule 373. Under
Rule 12(b)(3), proof of service may be by the certificate of an attorney or the affidavit of a
person other than an attorney. 

Rejecting the holding of People v. Lugo, 391 Ill.App.3d 995, 910 N.E.2d 767 (2d Dist.
2009), the court concluded that a clear postmark showing that the document was mailed on
or before the due date is sufficient to establish the mailing date, despite the absence of either
an attorney’s certificate or an affidavit of a person other than an attorney. The court concluded
that Rule 373 was intended to address problems caused by illegible postmarks, but was not
intended to require that clear evidence of a postmark be disregarded. The court noted that any
other reading would make service by mail a practical impossibility for pro se incarcerated
defendants, because an inmate must place outgoing mail in the hands of prison staff and
cannot insure that a pleading is mailed on time. “We cannot conclude that our supreme court
intended that the Illinois Department of Corrections staff must execute an affidavit . . . for
every legal filing by a pro se inmate, nor can we conclude that a defendant must depend on a
third party other than the post office to timely deal with the delivery of his mail.” 

2. In dissent, Justice Jorgensen concluded that despite the harshness of refusing to
accept a legible postmark as proof of the mailing date, the Appellate Court lacks authority to
disregard a clear Supreme Court rule requiring an attorney’s certificate or a non-attorney’s
affidavit as proof of service for mailings which arrive in the clerk’s office after the due date. 

(Defendant was represented by Assistant Defender Larry Wells, Mt. Vernon.) 

People v. Harper, 2013 IL App (1st) 102181 (No. 1-10-2181, 3/29/13)
1. The time limitation for commencing post-conviction proceedings does not apply to a

petition advancing a claim of actual innocence. 725 ILCS 5/122-19(c). Because defendant’s
third successive petition contained an actual-innocence claim, the circuit court erroneously
dismissed it as untimely.

2.The filing of only one post-conviction petition is contemplated under the Post-
Conviction Hearing Act. There are two exceptions under which the bar against successive
proceedings will be relaxed. One is the exception for a fundamental miscarriage of justice
where defendant sets forth a colorable claim of actual innocence. 

Because defendant made a colorable claim of actual innocence, the circuit court erred
in dismissing his petition on the ground that defendant had failed to satisfy the cause-and-
prejudice test. A defendant who claims actual innocence need not satisfy the cause-and-
prejudice test.

3. It is the burden of the defendant to obtain leave of court before a successive post-
conviction petition can be filed. Defendant must prompt the court, by whatever means, to
consider whether leave should be granted, and must obtain a ruling on that question. A formal
motion or a request and an articulated argument is usually, but not always, required.

Defendant in fact filed a motion for leave to file his successive petition and the court
granted that motion by docketing his petition, appointing counsel, and stating on the record
that defendant would get his day in court despite his having previously pursued collateral
relief. Although the court did not expressly articulate a finding of a colorable claim of actual
innocence, such a finding may be inferred from the court’s ruling.

4. To succeed on a claim of actual innocence, defendant must show that the evidence
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he now presents is: (1) newly discovered; (2) material and not cumulative; and (3) of such
conclusive character that it would probably change the result on retrial. Evidence is newly
discovered if it has been discovered since trial and could not have been discovered sooner
through due diligence. At the second stage of post-conviction proceedings, all well-pleaded
facts that are not positively rebutted by the record are taken as true. Defendant must make
a substantial showing of actual innocence to be entitled to an evidentiary hearing.

Defendant was convicted of arson and first-degree murder based largely on his
confession, which admitted to starting a fire at a video store operated by defendant’s mother
in order to obtain insurance proceeds for damaged videotapes. Two persons who lived in an
adjacent store died of smoke inhalation as a result of the fire. Defendant claimed that his
confession was coerced by police threats. Hingston, the manager of a nearby service station,
testified that at about the time of the fire two men purchased gasoline in a gas can and left in
a vehicle matching the general description of defendant’s vehicle.

Defendant’s successive post-conviction petition was supported by two affidavits. An
affidavit from Hingston recanted his trial testimony and alleged that he was told by the police
that two individuals had confessed to purchasing gasoline from him the morning of the fire,
and that the police threatened him with a fine and a negative report to his employer if he did
not cooperate. The second affidavit from a James Bell confessed to setting the fire for which
defendant was convicted. Bell did not reveal his guilt until after defendant filed his first three
post-conviction petitions.

The successive petition sufficiently stated a claim of newly-discovered evidence of
actual innocence to warrant an evidentiary hearing.

The affidavits are newly-discovered evidence. No amount of due diligence on
defendant’s part could have led to the discovery of Bell’s confession at the time of defendant’s
trial or his prior collateral proceedings. Nor could due diligence have compelled Hingston to
testify truthfully at defendant’s trial. Even though defendant had filed a previous post-
conviction petition claiming actual innocence based on the confession of a “James Dell,” the
court refused to assume or speculate that Bell and Dell were the same person. Even if they
were the same person, Bell’s affidavit was not available when defendant filed his prior
petitions.

Bell’s affidavit could not be rejected on the ground that it is positively rebutted by the
record and thus is unreliable. The State’s assertion that Bell’s version of the events is refuted
by evidence that a backdraft explosion occurred as a result of an oxygen-starved environment
would require the court to speculate regarding several facts and conclusions. The court
declined to make such credibility determinations.

The new evidence is material and not cumulative. Evidence is cumulative when it adds
nothing to what was already before the jury. Bell’s affidavit is exculpatory evidence that was
never heard by the jury at defendant’s trial. It is material to the central issue in the case – the
identity of the arsonist. Hingston’s evidence of police coercion was also not before the jury.
Hingston’s affidavit is material to the issue of police coercion, and would weaken the State’s
case because defendant claimed that his confession was also the product of police coercion.

The new evidence is also of such a conclusive character that it would probably change
the result on retrial. No eyewitness testimony directly connected defendant to the arson.
Defendant has long maintained that his confession was coerced. Taking the content of Bell’s
affidavit as true, it could be found to exculpate the defendant and refute the State’s evidence,
thereby changing the result on retrial. Taking Hingston’s affidavit as true would lend credence
to defendant’s claim that his confession was coerced, which if believed by the fact finder on
retrial would likely change the outcome of the case.



(Defendant was represented by Assistant Defender Kieran Wiberg, Chicago.)

People v. Inman, 407 Ill.App.3d 1156, 947 N.E.2d 319 (5th Dist. 2011) 
1. In a post-conviction proceeding, the trial court ordered a new sentencing hearing

after vacating defendant’s natural life sentence, which was to be served concurrently with a
30-year-sentence for attempt murder. At the new sentencing hearing, the court imposed a 35-
year-sentence to be served consecutively to the 30-year-sentence. Defendant then filed a post-
conviction petition raising a double jeopardy challenge to the consecutive nature of the new
sentences. The trial court dismissed the petition after finding that it was a “second or
subsequent” petition which the defendant could file only after obtaining leave of the court. 

The Appellate Court found that the 35-year-sentence constituted a new “conviction” for
purposes of the Post-Conviction Hearing Act. Thus, a post-conviction petition challenging the
35-year-sentence was not a “subsequent” petition, but the first petition challenging the new
“conviction.” Because defendant was not required to obtain leave of the court, the dismissal
order was reversed. 

2. A trial court loses authority to summarily dismiss a post-conviction petition where
it fails to examine the petition within 90 days to determine whether it is frivolous and patently
without merit. In such cases, counsel must be appointed and the petition advanced to the
second stage. 

The court concluded that erroneously believing that a petition could be filed only with
leave of the court was analogous to the situation in People v. Harris, 24 Ill.2d 115, 862
N.E.2d 960 (2007), where the petition was required to be advanced to the second stage
although the trial court’s failure to act was due to its mistaken belief that a post-conviction
petition could not proceed while the direct appeal was pending. Thus, the trial court’s
dismissal order was vacated and the cause remanded so that counsel could be appointed and
second stage proceedings conducted. 

(Defendant was represented by Assistant Defender Duane Schuster, Supreme Court
Unit.)

People v. Medrano, 2014 IL App (1st) 102440 (No. 1-10-2440, 4/16/14)
A void sentence can be corrected at any time and is not subject to waiver or forfeiture.

But the issue of voidness must be raised in a proceeding that is properly pending before a
court that has jurisdiction. If the court lacks jurisdiction, it cannot confer any relief, even from
a void judgment.

Here, defendant argued for the first time on appeal from the second-stage dismissal of
his post-conviction petition that the sentence imposed on his guilty plea was void, and
therefore he should be allowed to withdraw his guilty plea. The State, relying on People v.
Flowers, 208 Ill. 2d 291 (2003), argued that since defendant filed his post-conviction petition
well beyond the three-year statute of limitations period, the voidness issue was procedurally
barred.

In Flowers, defendant filed an untimely Rule 604(d) motion arguing that her sentence
was void. The trial court denied the motion as being untimely, but the Appellate Court
reversed, holding that the timeliness requirements of Rule 604(d) were not jurisdictional and
could be excused when considering a void sentence. The Illinois Supreme Court reversed the
Appellate Court, holding that the only matter properly before the Appellate Court was the trial
court’s lack of jurisdiction over the untimely 604(d) motion. Because strict compliance with
Rule 604(d) is a condition precedent to an appeal on the merits, the Appellate Court had no
authority to vacate the void sentence.
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The court held that Flowers did not apply to the present case. Unlike Rule 604(d),
which divests the trial court of jurisdiction after 30 days, the time limits on filing a post-
conviction petition are not jurisdictional. Instead, they act as a statute of limitations that the
State can waive or forfeit. The trial court thus had jurisdiction to address the issues raised in
defendant’s petition, and since defendant filed a timely appeal, the Appellate Court had
jurisdiction to address the trial court’s judgment.

Since the Appellate Court had jurisdiction to address the lower court’s judgment, it
could address the issue of whether the sentence was void, even though the issue was not raised
below, since void judgments “can be challenged on collateral review for the first time on
appeal.”

(Defendant was represented by Assistant Defender Chris Kopacz, Chicago.)

People v. Robinson, 2015 IL App (4th) 130815 (No. 4-13-0815, 10/2/15)
1. 725 ILCS 5/122-1(c) provides three statutes of limitations for post-conviction

proceedings. First, if proceedings occurred in the United States Supreme Court, the post-
conviction petition must be filed within six months after those proceedings ended. Second, if
defendant did not file a direct appeal, the post-conviction petition must be filed no later than
three years after conviction.

Third, if defendant took a direct appeal but did not file a certiorari petition in the
United States Supreme Court, the post-conviction petition must be filed within six months
after the deadline for filing a certiorari petition. The due date for filing a certiorari petition is
90 days after the date on which the State court of last resort denied discretionary review. In
Illinois, this would generally be the date on which the Illinois Supreme Court denied leave to
appeal.

The court noted that §122-1(c) fails to provide any statute of limitations where the
defendant files a direct appeal but does not file a petition for leave to appeal from the
Appellate Court’s decision. In People v. Wallace, 406 Ill. App. 3d 172, 941 N.E.2d 436 (2nd
Dist. 2010), the Second District created a judicial limitation period for this situation by stating
that a petitioner who files a direct appeal but does not seek leave to appeal must file the post-
conviction petition within 21 days after the Appellate Court’s judgement. Here, the Fourth
District rejected the Wallace rule, finding that there was no basis to justify expanding the
meaning of §122-1 beyond its unambiguous language.

2. The court concluded that where the defendant fails to seek leave to appeal from the
Appellate Court’s decision from his direct appeal, there is no deadline for filing a post-
conviction petition. The court reasoned that if the defendant fails to file a petition for leave to
appeal, there can be no denial of a petition for leave to appeal and therefore no deadline for
filing a certiorari petition. In such circumstances, there is no way to calculate a deadline for
filing the post-conviction petition.

3. Here, however, both the State and defendant asserted that the petition was filed late.
Because “any other position would be forfeited,” the court stated that it was obligated to treat
the petition as if it had been untimely even if the parties’ positions did not “square” with §122-
1(c).

Accepting the parties’ contention that the petition was untimely, the court concluded
that defendant failed to make a “fully reasoned” argument that the late filing was not due to
his culpable negligence. The court stated that defendant’s explanation for the late filing - that
his appellate counsel failed to notify him that the Appellate Court had rejected his appeal -
“makes no sense” where there was no deadline by which the post-conviction petition had to be
filed. Under these circumstances, defendant “failed to establish that the lateness of his post-
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conviction petition was not due to his own culpable negligence.”
The court affirmed the trial judge’s order dismissing the post-conviction petition.
(Defendant was represented by Assistant Defender Susan Wilham, Springfield.)

People v. Sanders, 393 Ill.App.3d 152, 911 N.E.2d 1096 (1st Dist. 2009) 
People v. Strain, 194 Ill.2d 467, 742 N.E.2d 315 (2000), which provides that a trial

judge must inquire about the potential gang bias of veniremembers where gang related
evidence is integral at trial, constituted a “new” rule which could not be applied retroactively
on collateral review. Furthermore, a post-conviction petition filed the year after Strain was
decided, but eight years after defendant was convicted, was untimely. 

The Appellate Court acknowledged that its rulings conflicted with People v. Gardner,
331 Ill.App.3d 358, 771 N.E.2d 26 (1st Dist. 2002), which held that a defendant could obtain
retroactive relief on a post-conviction petition based on Strain although the ordinary statutory
period for filing such a petition had expired. The Appellate Court stated “that as much as we
respect the opinions of the Gardner court we cannot align ourselves with its analysis on these
matters.”

(This summary was written by Deputy State Appellate Defender Daniel Yuhas.)

People v. Wallace, 406 Ill.App.3d 172, 941 N.E.2d 436 (2d Dist. 2010) 
1. 725 ILCS 5/122-1(c) provides three alternatives for calculating the statute of

limitations for a post-conviction petition in a non-death case: (1) six months after the
conclusion of proceedings in the United States Supreme Court, (2) six months from the date
for filing a certiorari petition if review was not sought in the United States Supreme Court,
and (3) three years from the date of conviction if no direct appeal was taken. All three methods
are subject to exceptions for delay not caused by the petitioner’s culpable negligence and for
claims of actual innocence. 

The court concluded that the term “certiorari” refers not only to petitions for certiorari
in the United States Supreme Court, but also to petitions seeking leave to appeal in the
Illinois Supreme Court. Thus, where the defendant did not seek Illinois Supreme Court review
from the Appellate Court’s decision, and thus could not have sought U.S. Supreme Court
review, the second alternative allowed him to file a post-conviction petition within six months
after the petition for leave to appeal would have been due. Applying the version of Supreme
Court Rule 315(b) in effect at the time of the Appellate Court’s opinion, that date would have
been either 21 or 35 days after the Appellate Court decision, depending on whether the
defendant filed an affidavit of intent to seek leave. Under either period, defendant’s petition
was untimely. 

2. Even if the term “certiorari” is interpreted as applying only to petitions for certiorari
in the United States Supreme Court, defendant’s petition was untimely. Because a defendant
who fails to seek discretionary review by the Illinois Supreme Court cannot file a certiorari
petition with the U.S. Supreme Court, under the second alternative the six-month period
began to run when the Appellate Court’s decision became final. Defendant’s petition was not
filed within six months of that date. 

(Defendant was represented by Assistant Defender Steve Wiltgen, Elgin.) 

People v. York, 2016 IL App (5th) 130579 (No. 5-13-0579, 11/7/16)
Under the Post-Conviction Hearing Act, a defendant may request leave to voluntarily

withdraw his petition. 725 ILCS 5/122-5. The Act provides no guidance on how a voluntarily
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withdrawn petition may be reinstated. The Act does, however, give courts discretion to enter
orders allowing parties to amend petitions and file additional pleadings “as shall be
appropriate, just and reasonable, and as is generally provided in civil cases.” 725 ILCS 5/122-5.
Under the Code of Civil procedure, a plaintiff who voluntarily dismisses a pending action may
refile that action within one year after it is dismissed. 735 ILCS 5/13-217.

Defendant filed a post-conviction petition that was advanced to the second stage. At
that point, defendant voluntarily withdrew his petition. Sixteen months later, he filed a new
pro se petition raising the same claim in his first petition and asking the court to “set aside”
his withdrawal of the earlier petition. The trial court summarily dismissed defendant’s new
petition.

The Appellate Court reversed. It held that when a defendant waits more than a year
to request that his petition be reinstated, the trial court should treat the request in the same
way it treats an untimely petition by determining at the second stage whether the delay is due
to defendant’s culpable negligence. The trial court thus erred in summarily dismissing
defendant’s petition at the first stage. Additionally, the Appellate Court found that defendant’s
request to “set aside” his withdrawal could be properly viewed as a motion to reinstate. A
motion to reinstate is a pleading other than the original petition under section 122-5, and thus
the trial court had discretion to extend the time for filing.

The case was remanded for further proceedings.
(Defendant was represented by Assistant Defender Alex Muntges, Mt. Vernon.)

Top

§9-1(b)(3)
Untimely Filing – Lack of Culpable Negligence

People v. Rissley, 206 Ill.2d 403, 795 N.E.2d 174 (2003) The failure to file a timely petition
bars relief unless the petitioner can show that the late filing was not due to his culpable
negligence.

People v. Rissley, 206 Ill.2d 403, 795 N.E.2d 174 (2003) Defendant's delay in filing his
post-conviction petition was not the result of his culpable negligence where his appellate
attorney told him that his petition was due within three years of his conviction and submitted
an affidavit to this effect. See also, People v. Hobson, 386 Ill. App. 3d 221, 897 N.E.2d 421 (1st
Dist. 2008) (applying Rissley to find that defendant was not culpably negligent where
defendant's appellate attorney misadvised him concerning the post-conviction statute of
limitations, even though appellate counsel did not submit an affidavit corroborating
defendant's allegations, as in Rissley). But see, People v. Lander, 215 Ill.2d 577, 831 N.E.2d
596 (2005) (holding that a post-conviction petitioner was not justified in relying on erroneous
advice from a prison law clerk concerning the statute of limitations).

People v. Scullark, 325 Ill.App.3d 876, 759 N.E.2d 565 (1st Dist. 2001) A petitioner who files
an untimely post-conviction petition is not required to allege in the petition that he is not
culpably negligent for the late filing. Once the State raises the statute of limitations,
defendant may amend the petition to allege a lack of culpable negligence. Here, the court
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should have treated a motion to reconsider summary dismissal of the petition as a motion to
amend, because it contained factual allegations that the untimely filing was not due to
defendant's culpable negligence.

People v. Robinson, 324 Ill.App.3d 553, 755 N.E.2d 1034 (2d Dist. 2001) The trial court is
under no obligation to search the record for a basis on which to excuse the late filing of a
post-conviction petition.

People v. Robinson, 140 Ill.App.3d 29, 487 N.E.2d 1264 (4th Dist. 1986) The court properly
dismissed petition as untimely where defendant filed it 16 years after conviction, though at
the time of conviction, the statute allowed a petition to be filed within 20 years, because the
time period was shortened to 10 years before defendant filed his petition.

People v. Gardner, 331 Ill.App.3d 358, 771 N.E.2d 26 (1st Dist. 2002) Defendant was not
"culpably negligent" for the untimely filing of his post-conviction petition where his claim had
been rejected in previous proceedings, but the Illinois Supreme Court issued an opinion
modifying the law. "Culpable negligence" is more than "mere negligence" or "negligence of a
gross and flagrant character." See also, People v. Wilburn, 338 Ill.App.3d 1075, 789 N.E.2d 797
(3d Dist. 2003) (the delay of 16 months between the new decision and the filing of the petition
was not so great as to constitute culpable negligence); People v. Molina, 379 Ill.App.3d 91, 882
N.E.2d 1212 (1st Dist. 2008) (People v. Whitfield, 217 Ill.2d 177, 840 N.E.2d 658 (2005), which
held that a defendant who enters a negotiated plea without MSR admonishments is entitled
to have his sentence reduced by a term equal to the MSR, did not make a sufficient change in
Illinois law to excuse defendant's failure to timely file a post-conviction petition); see also,
People v. Hernandez, 296 Ill.App.3d 349, 694 N.E.2d 1082 (2d Dist. 1998) (four-year delay in
filing post-conviction petition was not due to defendant's culpable negligence where the law
of double jeopardy was "evolving"). 

People v. Walker, 331 Ill.App.3d 335, 772 N.E.2d 758 (1st Dist. 2002) Petitioner's failure or
inability to retain counsel to prepare a post-conviction petition does not justify a late filing.
Defendant's assertion that a prison lockdown prevented consultation with a prison legal
assistant was insufficiently detailed to establish that the untimely filing was not due to the
petitioner's culpable negligence. See also, People v. VanHee, 305 Ill.App.3d 333, 712 N.E.2d
363 (2d Dist. 1999) (where prison lockdown precludes a "meaningful opportunity" to prepare
a timely post-conviction petition, untimely filing is not the result of the defendant's "culpable
negligence"; however, the record was insufficient to establish that a lockdown prevented a
timely petition); People v. Scullark, 325 Ill.App.3d 876, 759 N.E.2d 565 (1st Dist. 2001)
(petitioner's allegations -- that he had been placed in segregation by prison authorities, had
his petition and other property confiscated, remained in segregation until after the deadline
for filing the petition, and had the petition returned only several months later -- established
that the late filing was not due to his culpable negligence).

Also, the "cause and prejudice" test should not be used to determine whether an
untimely post-conviction petition should be considered.

People v. Paleologos, 345 Ill.App.3d 700, 803 N.E.2d 108 (1st Dist. 2003) A 14-month delay
in filing a post-conviction petition was not due to defendant's culpable negligence where the
direct appeal presented a "complex consolidated appeal" of nine issues, nine months was
required to obtain the record, the direct appeal was not decided until three years after
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defendant's conviction, and the petition was filed within six months after denial of a petition
for leave to appeal. 

________________________________________
Cumulative Digest Case Summaries §9-1(b)(3)

People v. Johnson, 2017 IL 120310 (No. 120310, 1/20/17)
1. Defendant was convicted of first-degree murder and sentenced to 50 years

imprisonment in 2005. His conviction and sentence were affirmed on direct appeal on May 7,
2007. Defendant did not file a petition for leave to appeal. He filed a pro se post-conviction
petition on August 25, 2008. The case was eventually advanced to second-stage proceedings
where defense counsel filed a motion to allow the late filing of defendant’s petition.

Judge Vecchio held an evidentiary hearing on the issue of timeliness. Defendant
testified that he received help and advice in filing his petition from a jailhouse lawyer. Judge
Vecchio granted defendant’s motion to file the late petition because defendant had been
unaware of the deadline for filing and had relied on the jailhouse lawyer for help. After the
case was reassigned to Judge Wilt, the State filed a motion to dismiss arguing that the petition
was untimely. Judge Wilt granted the State’s motion finding that the petition was untimely.

The Appellate Court affirmed the dismissal and the Illinois Supreme Court granted
defendant leave to appeal. In the Supreme Court defendant argued that: (1) the Post-
Conviction Hearing Act does not include a time limit for filing a petition where no petition for
leave to appeal has been filed; (2) if the statute is ambiguous the rule of lenity requires the
court to interpret the act favorably to defendant; (3) even if there were a time limit, defendant
was not culpably negligent due to the confusing language of the statute and his reliance on the
advice of a jailhouse lawyer; and (4) Judge Wilt had no authority to overrule Judge Vecchio’s
prior order regarding timeliness. The Supreme Court rejected all four arguments.

2. The cardinal rule of statutory construction is to give effect to the legislature’s intent.
Courts presume that the legislature did not intend an absurd result. Where a literal reading
of a statute produces absurd results, the literal meaning should yield. When the intent and
purpose of a statute can be determined, words can be modified, altered or inserted to cure any
inconsistency with the legislature’s intent.

Section 122-1(c) of the Post-Conviction Hearing Act provides for the time limits on filing
a post-conviction petition. In situations where the defendant files a direct appeal but he does
not file a petition for certiorari in the United States Supreme Court, the Act states that “no
proceedings...shall be commenced more than 6 months from the date for filing a certiorari
petition.” 725 ILCS 5/122-1(c).

The court found that a literal reading of the statute does not include a deadline for
filing a petition where, as here, no leave to appeal is filed. The United States Supreme Court
only has jurisdiction to consider a cert petition when an appeal has been taken to the state
court of last resort. Thus the date for filing a cert petition can only be ascertained when an
appeal is taken to the Illinois Supreme Court. If no appeal is taken to the Illinois Supreme
Court, then no cert petition may be filed, and there can be no due date for filing the cert
petition. The six-month deadline from the date for filing the cert is therefore never triggered.

The court held that “this literal reading of the statute must yield because it is at odds
with the purpose of the statute.” The statute is intended to provide a deadline for filing post-
conviction petitions, so it “does not follow” that the legislature would exempt a “certain subset”
of defendants from any filing deadline. Construing the statute literally would lead to
unintended and absurd results.
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To construe the statute as the legislature intended, the court held that it must insert
“leave to appeal” language into the statute. Therefore, the court held that the statute provides
that a post-conviction petition must be filed within six months of the date for filing a cert
petition or a petition for leave to appeal. If defendant does not file a petition for leave to
appeal, the six-month time period for filing a post-conviction petition begins to run after the
35 days allowed for filing a petition for leave to appeal. Here, the due date for filing a petition
for leave to appeal was June 11, 2007, and thus the due date for defendant’s post-conviction
petition was six months later on December 11, 2007. Defendant’s petition, filed in August,
2008, was untimely.

3. The court rejected defendant’s argument that the statute was ambiguous and thus
the rule of lenity should negate any finding of culpable negligence. Under the rule of lenity,
ambiguous criminal statutes are generally construed in a defendant’s favor. But a post-
conviction proceeding is not part of the criminal process. It is instead a collateral attack on the
judgment of conviction that is “civil in nature.” Additionally, “the rule of lenity does not
require a court to construe a statute so rigidly as to defeat the intent of the legislature.”

4. The court held that the delay in filing the petition was due to defendant’s culpable
negligence, rejecting defendant’s argument that confusion over the statute’s deadline and
reliance on the advice of a jailhouse lawyer negated his culpability. Ignorance of the law will
not provide an excuse for the failure to timely file a petition. And reliance on the advice of
jailhouse lawyers is not reasonable and cannot negate culpable negligence. The court found
that defendant was culpably negligent since his actions were greater than ordinary negligence
and more akin to recklessness.

5. Finally, the court held that Judge Wilt did not err in overruling judge Vecchio’s prior
order regarding timeliness. A court in a criminal case has the inherent power to reconsider
and correct its rulings, including interlocutory rulings. Judge Vecchio’s timeliness ruling was
an interlocutory order that Judge Wilt had the power to reconsider.

The court affirmed the dismissal of defendants’ post-conviction petition.
(Defendant was represented by Assistant Defender Susan Wilham Springfield.)

People v. Craighead, 2015 IL App (5th) 140468 (No. 5-14-0468, 9/11/15)
Defendant filed a pro se post-conviction petition in October 2004. The trial court

advanced the petition to the second stage after finding that it presented the gist of a
constitutional issue. Without objection by the State, counsel sought additional time to file an
amended petition. The first amended petition was filed in 2009.

The State then filed a motion to dismiss the petition on grounds of untimeliness,
alleging that the deadline for filing a post-conviction petition passed some seven months before
the original petition was filed. In 2011, the trial court denied the motion to dismiss. The State
did not file a motion to reconsider.

Defense counsel then filed two additional amended petitions, both without objection by
the State. Both amended petitions incorporated Miller v. Alabama, 567 U.S. ____, 132 S. Ct.
2455 (2012), which found that the Eighth Amendment is violated by imposition of a mandatory
life sentence without parole on a person under the age of 18 at the time of the offense.
Defendant also supplemented his petition with People v. Davis, 2014 IL 115595, which held
that Miller applies retroactively to cases on collateral review.

The trial court denied the State’s motion to dismiss the third amended petition and
advanced the issue of the retroactivity of Miller to the third stage. At a hearing held in 2014,
the trial court found that defendant was entitled to a new sentencing hearing under Miller
and Davis, but that all other issues raised in the amended petition were waived or without
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merit. The trial court also found that the State’s claim concerning the timeliness of the original
petition was preserved for appeal.

1. Only one post-conviction petition is permitted unless the trial court grants leave for
a successive petition. In addition, claims not raised in the initial petition are waived unless
an exception to the waiver doctrine is justified by fundamental fairness. Whether to allow a
successive petition or make an exception to the waiver doctrine generally depends on the
“cause and prejudice” test, which requires the petitioner to identify an objective factor which
impeded his or her ability to raise a specific claim during the initial proceeding and show that
the claim so infected the trial that the resulting conviction or sentence violated due process.

2. The court determined that the timeliness and retroactivity issues were intertwined
and should be considered together. The court noted that the Post-Conviction Hearing Act is
to be interpreted liberally to allow issues of constitutional deprivation to be considered. The
court also noted that the State raised a timeliness objection concerning only the original
petition and not the amended petitions.

The court concluded that the new substantive rule announced in Miller constituted
“cause” for failing to raise the issue earlier, and the Davis holding concerning retroactivity
established prejudice. Thus, even if the trial court should have dismissed the original petition
because it was untimely, the final amended petition would have satisfied the cause and
prejudice test and permitted defendant to file a successive petition.

The court rejected the State’s request to hold its decision in abeyance because the
United States Supreme Court has accepted certiorari in a case concerning the retroactivity of
Miller. The court noted that once the Illinois Supreme Court has defined the law concerning
any point, the Appellate Court is required to follow that precedent. Because the Supreme
Court’s decision in Davis is clear, it is binding.

The cause was remanded for a new sentencing hearing.
(Defendant was represented by Assistant Defender Alex Muntges, Mt. Vernon.)

People v. Cruz, 2013 IL App (1st) 091944 (No. 1-09-1944, 9/24/13)
Post-conviction proceedings may not be commenced outside the time limitations of the

Post-Conviction Hearing Act unless the defendant alleges sufficient facts to show that the
delay in filing was not due to his culpable negligence. 725 ILCS 5/122-1(c). Culpable negligence
contemplates something greater than ordinary negligence and is akin to recklessness.

Ignorance of the law or legal rights will not excuse delay in filing a lawsuit. It is
defendant’s obligation to know the time requirements for filing a post-conviction petition.
Whether a defendant’s reliance on the advice of jailhouse lawyers, law clerks or law librarians
is sufficient to establish that his delay in filing is not due to his culpable negligence is
determined by examining the specific facts of each case. Entrusting the responsibility for
timely filing to jailhouse lawyers, law clerks and law librarians where defendant is aware they
have no specialized knowledge in post-conviction matters shows an indifference to the
consequences likely to follow from those actions and is insufficient to establish a lack of
culpable negligence.

Defendant claimed that his untimely filing of a post-conviction petition resulted from
his reliance on a prison law clerk’s erroneous advice about the time requirements of the Act.
But defendant also was fully aware that prison law clerks have no specialized legal knowledge
and are assigned to the law library without any consideration of their qualifications. He should
have been prepared for the probability that he would receive incorrect advice, but did not seek
more reliable advice and must therefore accept the consequences.

Defendant’s claim that he was illiterate did not change this conclusion. The court found
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his claim of illiteracy highly dubious where it found evidence in the record of his ability to read
and speak English. But even if he were illiterate, he was culpably negligent because he relied
on the advice of a law clerk that he had reason to believe was probably inaccurate.

Neville, J., dissented. Defendant’s claim of illiteracy must be accepted as true because
it is not positively contradicted by the record and therefore is a matter that should be
determined at an evidentiary hearing. His illiteracy explains his need to rely on the advice of
a law clerk who could read and understand English, and does not show blameable conduct or
more than ordinary negligence. Because defendant sufficiently alleged lack of culpable
negligence and the petition made a substantial showing of a claim of ineffective assistance of
trial and appellate counsel, the cause should be remanded for an evidentiary hearing. 

(Defendant was represented by Assistant Defender Pamela Rubeo, Chicago.)

People v. Knight, 405 Ill.App.3d 461, 937 N.E.2d 789 (3d Dist. 2010) 
1. A defendant who seeks to file an untimely post-conviction petition must demonstrate

that the late filing was not due to his culpable negligence.
Defendant filed a post-conviction petition alleging that he was actually innocent of a

gang-related murder that occurred when he was incarcerated in the penitentiary, but was
coerced to plead guilty to the murder by gang members who forced him to accept responsibility
in order to placate prison officials. The petition alleged that the gang chief who ordered
defendant to accept responsibility died after the deadline for filing a timely petition had
passed, and that the gangs no longer controlled the prison. The court found that defendant’s
delay in filing the petition was not due to his culpable negligence but due to the continued
presence of the coercive force that caused defendant to plead guilty.

2. A freestanding claim of actual innocence is cognizable in post-conviction proceedings
following a conviction resulting from a guilty plea when the defendant can show that the plea
was not knowing or voluntary. Defendant’s petition stated a cognizable claim of actual
innocence despite his plea of guilty because it alleged that defendant pleaded guilty despite
his innocence because of his fear of what gang members would do to him if he did not accept
responsibility for the murder.

3. To obtain relief under a claim of actual innocence, the evidence adduced by the
defendant must be newly discovered, i.e., it must be evidence that was not available at the
defendant’s original trial and that the defendant could not have discovered sooner through due
diligence. Evidence can qualify as newly discovered even if defendant was aware of it before
trial. The affidavits attesting to defendant’s innocence qualify as newly discovered because the
witnesses risked death by gang retaliation had they come forward sooner. 

4. A post-conviction petition may be dismissed without an evidentiary hearing at the
second stage if its factual claims are baseless or rebutted by the record. Otherwise, the
allegations must be taken as true and their credibility resolved by an evidentiary hearing.

Defendant’s guilty plea did not rebut his claim of innocence. Defendant did not state
at the plea hearing that he actually murdered the victim. The factual basis for the plea did not
contain a confession by the defendant. Defendant merely stipulated to the evidence that the
State represented it would present. His statement at the plea hearing that his plea was not
coerced was itself the result of coercion, according to the defendant. Whether the plea was
coerced should be resolved at an evidentiary hearing.

The affidavit of a witness that he relayed to defendant a message from the Gangster
Disciples that defendant had to “take the case” for the murder and that the gang would
provide defendant with an attorney is not so implausible as to not warrant an evidentiary
hearing. The State offered no evidence to rebut the witness’s allegation or to deny its
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plausibility. Because the relevance of the witness’s testimony was to show the impact of the
perceived threat on defendant and not for the truth of the nature of the threat defendant
faced, any hearsay objection the State might have would fail.

One of the affidavits supporting the petition was from a co-defendant who pled guilty
to a lesser offense and stated at his plea hearing that the defendant stabbed the victim while
he participated. The State may not rely on those proceedings to rebut defendant’s petition and
defeat his request for an evidentiary hearing. Only the record of the proceedings from which
defendant seeks post-conviction relief may be considered to rebut defendant’s claim. Since
nothing in the defendant’s record positively rebutted the co-defendant’s affidavit, it must be
taken as true.

The court remanded for an evidentiary hearing.
(Defendant was represented by Assistant Defender Mark Fisher, Ottawa.)

People v. Marino, 397 Ill.App.3d 1030, 927 N.E.2d 75 (2d Dist. 2010)
1. Under 725 ILCS 5/122-1(c), the post-conviction statute of limitations is inapplicable

if the petitioner can show that the delay was not due to his or her culpable negligence.
Culpable negligence is something greater than ordinary negligence, and is akin to
recklessness. Examples of delays which courts have found to be attributable to causes other
than the defendant’s culpable negligence include post-conviction claims that are based on
changes in existing law, where the petitioner lacked access to legal materials because he was
in segregation or the prison was on lockdown, or where the defendant relied on the incorrect
advice of appellate counsel. 

2. The court rejected the argument that People v. Davis, 351 Ill.App.3d 215, 813
N.E.2d 1149 (2d Dist. 2004), holds that the delayed discovery of a legal claim does not
constitute a ground for finding a lack of culpable negligence. Instead, Davis stands for the
proposition that the statute of limitations is not tolled by the failure to discover a claim.
Whether the defendant’s failure to discover a legal claim precludes a finding of lack of culpable
negligence depends on several factors, including when the claim was discovered and how
promptly the petitioner took action after the discovery.
 3. To determine culpable negligence, the trial court must assess the petitioner’s
credibility. Because credibility determinations are beyond the scope of a motion to dismiss at
the second stage of post-conviction proceedings, the trial court should have advanced the
petition to the third stage, at which both the defendant and the State could have presented
evidence concerning whether the belated discovery of a constitutional claim justified a finding
of no culpable negligence. 
 (Defendant was represented by Assistant Defender Melissa Maye, Ottawa.)

People v. Robinson, 2015 IL App (4th) 130815 (No. 4-13-0815, 10/2/15)
1. 725 ILCS 5/122-1(c) provides three statutes of limitations for post-conviction

proceedings. First, if proceedings occurred in the United States Supreme Court, the post-
conviction petition must be filed within six months after those proceedings ended. Second, if
defendant did not file a direct appeal, the post-conviction petition must be filed no later than
three years after conviction.

Third, if defendant took a direct appeal but did not file a certiorari petition in the
United States Supreme Court, the post-conviction petition must be filed within six months
after the deadline for filing a certiorari petition. The due date for filing a certiorari petition is
90 days after the date on which the State court of last resort denied discretionary review. In
Illinois, this would generally be the date on which the Illinois Supreme Court denied leave to
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appeal.
The court noted that §122-1(c) fails to provide any statute of limitations where the

defendant files a direct appeal but does not file a petition for leave to appeal from the
Appellate Court’s decision. In People v. Wallace, 406 Ill. App. 3d 172, 941 N.E.2d 436 (2nd
Dist. 2010), the Second District created a judicial limitation period for this situation by stating
that a petitioner who files a direct appeal but does not seek leave to appeal must file the post-
conviction petition within 21 days after the Appellate Court’s judgement. Here, the Fourth
District rejected the Wallace rule, finding that there was no basis to justify expanding the
meaning of §122-1 beyond its unambiguous language.

2. The court concluded that where the defendant fails to seek leave to appeal from the
Appellate Court’s decision from his direct appeal, there is no deadline for filing a post-
conviction petition. The court reasoned that if the defendant fails to file a petition for leave to
appeal, there can be no denial of a petition for leave to appeal and therefore no deadline for
filing a certiorari petition. In such circumstances, there is no way to calculate a deadline for
filing the post-conviction petition.

3. Here, however, both the State and defendant asserted that the petition was filed late.
Because “any other position would be forfeited,” the court stated that it was obligated to treat
the petition as if it had been untimely even if the parties’ positions did not “square” with §122-
1(c).

Accepting the parties’ contention that the petition was untimely, the court concluded
that defendant failed to make a “fully reasoned” argument that the late filing was not due to
his culpable negligence. The court stated that defendant’s explanation for the late filing - that
his appellate counsel failed to notify him that the Appellate Court had rejected his appeal -
“makes no sense” where there was no deadline by which the post-conviction petition had to be
filed. Under these circumstances, defendant “failed to establish that the lateness of his post-
conviction petition was not due to his own culpable negligence.”

The court affirmed the trial judge’s order dismissing the post-conviction petition.
(Defendant was represented by Assistant Defender Susan Wilham, Springfield.)

People v. York, 2016 IL App (5th) 130579 (No. 5-13-0579, 11/7/16)
Under the Post-Conviction Hearing Act, a defendant may request leave to voluntarily

withdraw his petition. 725 ILCS 5/122-5. The Act provides no guidance on how a voluntarily
withdrawn petition may be reinstated. The Act does, however, give courts discretion to enter
orders allowing parties to amend petitions and file additional pleadings “as shall be
appropriate, just and reasonable, and as is generally provided in civil cases.” 725 ILCS 5/122-5.
Under the Code of Civil procedure, a plaintiff who voluntarily dismisses a pending action may
refile that action within one year after it is dismissed. 735 ILCS 5/13-217.

Defendant filed a post-conviction petition that was advanced to the second stage. At
that point, defendant voluntarily withdrew his petition. Sixteen months later, he filed a new
pro se petition raising the same claim in his first petition and asking the court to “set aside”
his withdrawal of the earlier petition. The trial court summarily dismissed defendant’s new
petition.

The Appellate Court reversed. It held that when a defendant waits more than a year
to request that his petition be reinstated, the trial court should treat the request in the same
way it treats an untimely petition by determining at the second stage whether the delay is due
to defendant’s culpable negligence. The trial court thus erred in summarily dismissing
defendant’s petition at the first stage. Additionally, the Appellate Court found that defendant’s
request to “set aside” his withdrawal could be properly viewed as a motion to reinstate. A
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motion to reinstate is a pleading other than the original petition under section 122-5, and thus
the trial court had discretion to extend the time for filing.

The case was remanded for further proceedings.
(Defendant was represented by Assistant Defender Alex Muntges, Mt. Vernon.)

Top

§9-1(b)(4)
Treating Petition as Post-Conviction
Petition/Recharacterizing Petition

People v. Shellstrom, 216 Ill.2d 45, 833 N.E.2d 863 (2005) Where a pro se pleading alleges
a deprivation of constitutional rights that would be cognizable in a post-conviction proceeding,
the trial court may treat the pleading as a post-conviction petition even if the petitioner
labeled the pleading differently. A trial judge may recharacterize a pleading as a first
post-conviction petition only if it: (1) notifies the litigant of the intent to recharacterize; (2)
warns the litigant that such recharacterization means that any subsequent post-conviction
petition will be subject to the restrictions on successive post-conviction petitions; and (3)
provides an opportunity to withdraw the pleading or amend it to include all post-conviction
claims. If the court fails to give such notice, the pleading cannot be considered to have been
a post-conviction petition for purposes of applying the restrictions on successive
post-conviction petitions. Accord, People v. Pearson, 216 Ill.2d 58, 833 N.E.2d 827 (2005). 

People v. Spears, 371 Ill.App.3d 1000, 864 N.E.2d 758 (1st Dist. 2007) Shellstrom, by its
terms, does not apply retroactively. Though the trial court recharacterized defendant's state
habeas corpus petition (or alternatively a § 2-1401 petition) as a post-conviction petition,
without the due process guarantees discussed in Shellstrom, the court considered defendant
having filed a post-conviction petition. Thus, when defendant subsequently filed a
post-conviction petition, it was considered a successive post-conviction petition subject to the
cause-and-prejudice test. See also, People v. Balle, 373 Ill.App.3d 1005, 870 N.E.2d 841 (1st
Dist. 2007) (petition was considered a successive post-conviction petition and, though
petitioner did not show "cause" and "prejudice," the court reached the issue of the habitual
criminal sentencing because an unauthorized sentence is void and can be challenged at any
time). 

People v. Smith, 386 Ill.App.3d 473, 898 N.E.2d 119 (5th Dist. 2008) A trial court's decision
regarding recharacterization is reviewed for abuse of discretion.

People v. Holliday, 369 Ill.App.3d 678, 867 N.E.2d 1016 (4th Dist. 2007) The trial court is
not obligated to recharacterize a pleading as a post-conviction petition. A trial court should
recharacterize a pro se pleading as a post-conviction petition only in "unusual and compelling
circumstances." Here, the trial court did not abuse its discretion by declining to recharacterize
a state habeas corpus petition as a post-conviction petition. But see, People v. Smith, 386
Ill.App.3d 473, 898 N.E.2d 119 (5th Dist. 2008) (because the pro se §2-1401 petition would
have been timely if filed as a post-conviction petition, alleged the deprivation of a
constitutional right, and was the only post-trial motion that defendant filed, and because
recharacterization was "the only logical construction that would preserve the court's
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jurisdiction," the trial court abused its discretion by failing to recharacterize the pleading as
a post-conviction petition).

People v. Knox, 336 Ill.App.3d 275, 783 N.E.2d 222 (2d Dist. 2003) 725 ILCS 5/122-1(d),
which provides that a petition that does not assert in its heading or body to have been filed
under the Post-Conviction Hearing Act need not be evaluated to determine whether it could
have stated grounds for relief under the Act, was intended to grant the trial court discretion
to decide whether to treat an unlabeled filing as a post-conviction petition. Section 122-1(d)
does not prohibit the trial judge from considering an unlabeled petition as a post-conviction
petition, and therefore does not violate the separation of powers doctrine by infringing on the
inherent power of the judiciary. 

People v. McDonald, 373 Ill.App.3d 876, 869 N.E.2d 945 (1st Dist. 2007) Because the
Post-Conviction Hearing Act is to be liberally construed to afford a convicted person an
opportunity to raise issues concerning the denial of constitutional rights, 725 ILCS 5/122-1(d)
requires only that the pro se petitioner indicate in some fashion that the pleading is intended
as a post-conviction petition. The petition need not specifically state that it is filed under
§122-1. Because the trial court erroneously dismissed the petition based on the failure to note
§122-1, the cause was remanded for further proceedings.

People v. Cheeks, 318 Ill.App.3d 919, 742 N.E.2d 915 (3d Dist. 2001) Defendant's
post-conviction petition, which alleged that his conviction was based on perjured testimony but
not that the State knew of the perjury, should have been treated as a §2-1401 petition.

________________________________________
Cumulative Digest Case Summaries §9-1(b)(4)

People v. Stoffel, 239 Ill.2d 314, 941 N.E.2d 147 (2010) 
1. Under People v. Shellstrom, 216 Ill.2d 45, 833 N.E.2d 863 (2005), a trial judge has

authority to recharacterize, as a post-conviction petition, a pro se pleading which is not
denoted as a post-conviction petition but which raises constitutional issues. Before
recharacterizing such a pleading, the court must advise the petitioner that subsequent post-
conviction petitions will be subject to limitation and that the litigant may want to amend or
withdraw the petition. 

Shellstrom admonishments are intended to protect pro se litigants at the summary
dismissal stage by providing accurate information concerning the effect of recharacterization
and the need to amend the petition. Because a defendant who relies on counsel suffers no
prejudice if Shellstrom admonitions are not given, Shellstrom does not apply to defendants
who are represented by an attorney. 

2. Under 725 ILCS 5/1-22(d), the trial court “is under no obligation” to evaluate a
pleading that does not mention the Post-Conviction Hearing Act to determine whether it
should be treated as a post-conviction petition. Furthermore, Shellstrom makes clear that
recharacterization is solely within the discretion of the trial judge. Thus, while the trial court
has discretion to recharacterize a pro se pleading as a post-conviction petition, it is not
obligated to do so. Because a court does not err by failing to do something it is not required to
do, a decision not to recharacterize may not be reviewed for error. 

Section 122-1(d) has no application once the trial court decides to recharacterize,
however. In other words, once the decision to recharacterize is made, that decision may not
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be reversed unless subsequent events make it clear that the substantive claims should be
addressed by some vehicle other than a post-conviction proceeding. Where the trial court
treated a §2-1401 petition as a post-conviction petition, and in effect advanced the petition to
the second stage by appointing counsel to consult with the defendant, supplement the petition,
and file a Rule 651(c) certificate, it lacked discretion to reverse its holding and conclude that
the petition would not be recharacterized. Thus, the trial court erred by denying appointed
counsel’s motion to amend the recharacterized petition. 

3. In a dissenting opinion, Justices Karmeier, Kilbride and Garman found that the trial
court did not recharacterize the motion as a post-conviction petition even though it appointed
counsel and ordered that a Rule 651(c) certificate be filed. Because recharacterization cannot
occur until a defendant has been given Shellstrom admonishments, the appointment of
counsel without giving such admonishments precludes a finding of recharacterization. 

However, the court agreed with the majority that the trial court has no obligation to
recharacterize pleadings, and that its refusal to do so is unreviewable. 

4. In the interest of judicial economy, the court elected to reach the issue raised by the
recharacterized post-conviction petition rather than remanding the cause for the trial court
to do so. After rejecting the issue, the court remanded the cause with instructions to allow the
defendant to file his supplemental petition but to deny the petition on the merits.  

(Defendant was represented by Assistant Defender Duane Schuster, Supreme Court
Unit.) 

People v. Swamynathan, 236 Ill.2d 103, 923 N.E.2d 276 (2010) 
1. A trial judge has discretion to recharacterize a pleading as a post-conviction petition.

Under People v. Shellstrom, 216 Ill.2d 45, 833 N.E.2d 863 (2005), before making such a
recharacterization the trial court must advise the petitioner of several matters, including that
he or she has the opportunity to withdraw the pleading or to amend it to raise all potential
post-conviction claims. 

The 90-day period in which the trial court may dismiss a post-conviction petition as
frivolous or patently without merit begins to run when the recharacterization is made.
However, recharacterization cannot occur until the defendant has been fully admonished
under Shellstrom. 

2. Here, the trial court took an inordinate amount of time to complete the Shellstrom
admonishments (i.e., six months passed between the trial court’s first statement of its
intention to recharacterize a motion as a post-conviction petition and the completion of the
Shellstrom admonishments, although defendant was in court on more than one occasion and
the case was placed on the call 14 times.) However, the trial judge appeared to be unsure of
the ramifications of Shellstrom (which had recently been decided), and believed that cases
pending in the Appellate Court would provide direction for handling the case. In addition, the
judge had difficulty obtaining an interpreter who could communicate with the defendant in
his native language. “While these factors do not explain every delay that occurred, and there
was little doubt that the trial court could have handled this matter in a more expeditious
manner, the record nevertheless demonstrates that the trial court had legitimate reasons for
prolonging the recharacterization process.” 

The court also stressed that the recharacterization benefitted the defendant and that
the delay did not cause prejudice. Because the petition was dismissed as frivolous within 90
days of the recharacterization, no error occurred.

3. The court declined to exercise its supervisory authority to create a time limit for
admonishing defendants under Shellstrom. “[W]e trust in a trial court’s ability to properly
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utilize its inherent authority to control its own docket and the proceedings before it.” 
(Defendant was represented by Assistant Defender Barb Paschen, Elgin.)

People v. Bland, 2011 IL App (4th) 100624 (No. 4-10-0624, 12/2/11)
1. Under People v. Shellstrom, 216 Ill.2d 45, 833 N.E.2d 863 (2005), before the trial

court sua sponte recharacterizes a pleading as a first post-conviction petition, it most inform
the pro se litigant of the intent to recharacterize, warn that after recharacterization any
subsequent post-conviction petition will be subject to the restrictions imposed on successive
post-conviction petitions, and provide an opportunity to withdraw or amend the pleading.
Here, the court found that Shellstrom applies only where the trial court sua sponte
recharacterizes the pleading. 

The trial judge noted that the pleading referred to both the Post-Conviction Hearing
Act and §2-1401, and asked defendant in open court to clarify whether he intended to file a
post-conviction petition or a §2-1401 petition. The Appellate Court concluded that under these
circumstances, the court did not recharacterize the pleading. Thus, Shellstrom did not apply,
and the failure to give Shellstrom admonishments was not error. 

2. However, once defendant requested that his pleading be treated as a post-conviction
petition, the trial court erred by treating the matter as a second-stage proceeding but failing
to appoint counsel. At the first stage of a post-conviction proceeding, the court considers only
whether the petition is frivolous or patently without merit. This determination is made
without input from the State. If the petition is not dismissed at stage one and advances to
stage two, counsel must be appointed before the trial court considers the State’s answer or
motion to dismiss. 

By considering (and eventually granting) the State’s motion to dismiss, the trial court
treated the petition as if it were at a second-stage proceeding. Because no appointment of
counsel was made, the dismissal order was reversed and the cause remanded for further
proceedings. 

(Defendant was represented by Assistant Defender Susan Wilham, Springfield.) 

People v. Corredor, 399 Ill.App.3d 804, 927 N.E.2d 1231 (2d Dist. 2010) 
1. Under People v. Shellstrom, 216 Ill.2d 45, 833 N.E.2d 863 (2005), the trial court

may recharacterize a pro se pleading as a post-conviction petition only after advising the
petitioner that it intends to make the recharacterization, that any subsequent post-conviction
petition will be subject to the restrictions on successive post-conviction petitions, and that the
petitioner may elect to either withdraw or amend the pleading. The court concluded that the
Shellstrom rule applies to the recharacterization of any pro se pleading, whether or not the
initial filing is “cognizable” under Illinois law. 

2. Alternatively, a motion for order nunc pro tunc to require DOC to grant sentencing
credit that had been ordered by the trial court is “cognizable” under Illinois law. The trial
court has limited continuing jurisdiction to conform the record to the judgment actually
entered, and could do so through either a motion for an order nunc pro tunc or a motion to
correct the mittimus.

(Defendant was represented by Assistant Defender Kim DeWitt, Elgin.) 

People v. Hood, 395 Ill.App.3d 584, 916 N.E.2d 1287 (4th Dist. 2009) 
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Where the trial court fails to give Shellstrom admonishments  before recharacterizing1

a pro se petition as a post-conviction petition, the appropriate remedy is to vacate the
dismissal order and remand the cause with instructions to afford the defendant an opportunity
to either withdraw or amend his pro se pleading. The court rejected People v.
Higginbotham, 368 Ill.App.3d 1137, 859 N.E.2d 634 (3d Dist. 2006), which affirmed the trial
court’s decision to recharacterize a habeas corpus petition as a first post-conviction petition,
but held that in the absence of the Shellstrom admonishments the pleading was not to be
treated as a first post-conviction petition for purposes of the rule against successive petitions.
 (Defendant was represented by Assistant Defender John McCarthy, Springfield.) 

People v. Santana, 401 Ill.App.3d 663, 931 N.E.2d 273 (2d Dist. 2010) 
In People v. Morris, 236 Ill.2d 345, ___ N.E.2d ___ (2010), the Supreme Court held

that its decision in People v. Whitfield, 217 Ill.2d 177, 840 N.E.2d 658 (2005), does not apply
retroactively to convictions that were final when Whitfield was announced. Whitfield held
that a defendant may seek reduction of his sentence of imprisonment by the length of the
applicable MSR (mandatory supervised release) term, where the court fails to admonish him
that his sentence includes the MSR term when he enters a negotiated plea of guilty.

Upon remand from the Supreme Court for reconsideration in light of Morris, the court
held:

1. Defendant’s assertion of his Whitfield claim in a 2-1401 petition was untimely
because 735 ILCS 5/2-1401 provides that such petitions must be filed within two years of the
date of judgment. The judgment was not void and subject to attack at any time because mere
absence of the MSR admonition did not deprive the court of the authority to sentence
defendant.

2. By statute (725 ILCS 5/122-1(d)), the circuit court was not required to recharacterize
the 2-1401 petition as a post-conviction petition. The court declined to follow People v. Smith,
386 Ill.App.3d 473, 898 N.E.2d 119 (5th Dist. 2008), finding it questionable authority and
distinguishable, because the petition in Smith would have been timely if considered as a post-
conviction petition, whereas the petition at bar was timely whether considered as a post-
conviction or a 2-1401 petition. 

3. Because defendant’s conviction was final when Whitfield was announced in that he
had taken no direct appeal, defendant was not entitled to application of Whitfield.

The court affirmed the dismissal of the 2-1401 petition. 
(Defendant was represented by Assistant Defender Yasemin Eken, Elgin.)

Top
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1People v. Shellstrom, 216 Ill.2d 45, 833 N.E.2d 863 (2005) held that

before characterizing a pro se pleading as a post-conviction petition, the trial court
must advise the defendant that it intends to recharacterize the pleading and that
the recharacterization means that any subsequent post-conviction petition will be
treated as a successive petition. The court must also provide an opportunity to
withdraw the pleading or to amend it to include all post-conviction claims. 
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Cognizable and Non-Cognizable Claims

People v. Washington, 171 Ill.2d 475, 665 N.E.2d 1330 (1996) A claim of actual innocence
based on newly discovered evidence may be raised in a post-conviction petition. Here, the trial
court properly granted a new trial where a witness's testimony was newly discovered,
material, noncumulative, and of such conclusive character that it likely would have changed
the result of the trial. See also, People v. Barrow, 195 Ill.2d 506, 749 N.E.2d 892 (2001)
(affidavits from witnesses who had heard the State's informant say that he had lied at
defendant's trial to get out of prison and that someone else had actually committed the crime
were not of such conclusive character as to likely change the result of the trial); People v.
Gholston, 297 Ill.App.3d 415, 697 N.E.2d 375 (1st Dist. 1998) (defendant would not be
excluded as participant in crime even if DNA testing excluded him as donor of semen; there
was overwhelming evidence that defendant participated in crime as principal and as
accomplice). 

People v. Brown, 169 Ill.2d 94, 660 N.E.2d 964 (1995) The State's knowing use of perjury is
cognizable under the Act. (Claims of unknowing use of perjury are cognizable under §2-1401
of the Code of Civil Procedure.) To present a constitutional issue, petitioner must allege that
the State or its agents either knew the testimony was false, failed to adequately investigate
its truthfulness, or failed to correct false testimony once it was given. See also, People v.
Burrows, 172 Ill.2d 169, 665 N.E.2d 1319 (1996); People v. Cornille, 95 Ill.2d 497, 448 N.E.2d
857 (1983) (the State's lack of diligence in examining readily available information regarding
a witness's lack of truthfulness perpetrated a fraud on the court); People v. Hickox, 229
Ill.App.3d 454, 593 N.E.2d 736 (2d Dist. 1992) (the trial court erred in dismissing defendant's
petition, which alleged that his ex-wife coached their daughter to present perjured testimony
against him, without an evidentiary hearing; the State here had extensively interviewed the
daughter and could be charged with knowledge of substantial fabrication occurring on the eve
of trial).

People v. Matthews, 60 Ill.2d 123, 324 N.E.2d 396 (1975) Defendant's claim -- that his guilty
plea was made in reliance on a promise that his sentence would be concurrent to an
out-of-state sentence (which was illegal) -- was cognizable under the Post-Conviction Hearing
Act. But, there was no evidence that the promise was made.

People v. Pier, 51 Ill.2d 96, 281 N.E.2d 289 (1972) The Post-Conviction Act is available to
raise constitutional issues which occur in a proceeding to revoke probation.

People v. Ross, 229 Ill.2d 255, 891 N.E.2d 865 (2008) A post-conviction petitioner can raise
a claim that his trial counsel was ineffective for failing to file a notice of appeal, and if
petitioner demonstrates that counsel was ineffective, the post-conviction court may allow
petitioner to file a late notice of appeal. See also, People v. Gutierrez, 899 N.E.2d 1193, 326
Ill.Dec. 542 (1st Dist. 2008) (the post-conviction court properly granted leave to file an
untimely notice of appeal where defendant's family sought to appeal the conviction, the trial
court appointed counsel for appeal, but no notice of appeal was filed and defendant was not
contacted by appointed counsel; under Ross, the post-conviction court may grant leave to file
an untimely notice of appeal where the failure to file a timely notice of appeal is the result of
ineffective assistance of counsel).
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People v. Barber, 51 Ill.2d 268, 281 N.E.2d 676 (1972) Release from the psychiatric division
is not properly sought in a post-conviction petition. 

People v. Jones, 191 Ill.2d 354, 732 N.E.2d 573 (2000) Defendant's claim that the trial court
erred by failing to order a fitness hearing did not present a cognizable constitutional issue,
because under People v. Mitchell, 189 Ill.2d 312, 727 N.E.2d 254 (2000), due process is not
violated merely when the trial court fails to conduct a fitness hearing for a defendant who is
on psychotropic medication. See also, People v. Jones, 191 Ill.2d 194, 730 N.E.2d 26 (2000)
(defendant could not show that the court's failure to hold a fitness hearing was such a serious
error as to violate due process).

People v. Shum, 207 Ill.2d 47, 797 N.E.2d 609 (2003) Defendant properly filed a
post-conviction petition requesting DNA testing under 725 ILCS 5/116-3, where he could not
file a section 5/116-3 motion because he filed the petition and the court dismissed it after
section 116-3 had been enacted but before it became effective.

To obtain DNA testing under 725 ILCS 5/116-3, defendant must show that the evidence
has been subjected to a chain of custody sufficient to establish that it has not been altered, and
the testing must have the scientific potential to produce "new, non-cumulative evidence
materially relevant to the defendant's assertion of actual innocence." The trial court erred in
denying DNA testing, even though §116-3 was not yet effective (but had been enacted) when
defendant filed the post-conviction petition. See also, People v. Johnson, 205 Ill.2d 381, 793
N.E.2d 591 (2002) (under 725 ILCS 5/116-3, which went into effect after defendant filed his
amended post-conviction petition but before the petition was dismissed, a defendant may move
for fingerprint or forensic DNA testing of evidence that was secured in relation to defendant's
trial but which was not subjected to testing because the technology in question was not
available; defendant's petition made a prima facie case for DNA testing).

People v. Scott, 143 Ill.App.3d 540, 493 N.E.2d 27 (1st Dist. 1986) Defendant's allegation of
ineffective assistance of counsel on his direct appeal raised a constitutional question
cognizable under the Post-Conviction Hearing Act. 

People v. Keller, 344 Ill.App.3d 824, 801 N.E.2d 84 (5th Dist. 2003) Under Rodriquez v. U.S.,
395 U.S. 327 (1969), a post-conviction petitioner who claims that his right to file a direct
appeal has been violated is entitled to reinstatement of the appeal even if he cannot show that
there is a meritorious issue). See also, People v. Koch, 266 Ill.App.3d 688, 640 N.E.2d 35 (1st
Dist. 1994) (under People v. Moore, 133 Ill.2d 331, 549 N.E.2d 1257 (1990), where an appeal
has been dismissed for lack of prosecution, defendant may obtain review of his direct appeal
issues by filing either a motion to reinstate the appeal or a post-conviction petition); People
v. Crete, 30 Ill.App.3d 545, 332 N.E.2d 145 (2d Dist. 1975) (the proper remedy for a trial
court's failure to advise defendant of his right to appeal following conviction, as alleged in
defendant's petition, is to allow defendant to proceed with a direct appeal, not to order a new
trial).

People v. Holman, 12 Ill.App.3d 307, 297 N.E.2d 752 (3d Dist. 1973) The severity of a
sentence is not properly raised in a post-conviction petition. See also, People v. Allen, 40
Ill.App.3d 972, 353 N.E.2d 342 (1st Dist. 1976) (because sentencing is not a constitutional
issue, the court had no authority to reduce defendant's sentence on post-conviction).
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____________________________________
Cumulative Digest Case Summaries §9-1(c)

People v. Coleman, 2013 IL 113307 (No. 113307, 10/3/13)
1. As a general rule, any constitutional claim not raised in an original or amended post-

conviction petition is forfeited. There are two exceptions to this procedural default rule: 1)
where defendant can establish cause for failing to raise the claim in the original or amended
petition and resulting prejudice; and 2) where the claim involves actual innocence.

A freestanding claim of actual innocence is not cognizable as a Fourteenth Amendment
due process claim. As a matter of Illinois constitutional jurisprudence, however, a claim of
newly discovered evidence showing a defendant to be actually innocent of the crime for which
he was convicted is cognizable as a matter of due process. Procedurally, a court treats this
claim like any other post-conviction claim.

Substantively, a court should grant relief only if the defendant has presented
supporting evidence that is new, material, noncumulative, and of such conclusive character
as to probably change the result on retrial. “New” evidence must have been discovered after
trial and be of such character that it could not have been discovered earlier through the
exercise of due diligence. Evidence is “material” if it is relevant and probative of the
petitioner’s innocence. “Noncumulative” evidence adds to that which the jury has heard.
“Conclusive” evidence, when considered with the trial evidence, would probably lead to a
different result.

As a matter of practice, the circuit court should first review the evidence presented at
the evidentiary hearing to determine if any of it is new, material, and noncumulative. If there
is such evidence, the court must consider whether that evidence places the evidence presented
at trial in a different light and undercuts the court’s confidence in the factual correctness of
the verdict. Although this question involves credibility determinations, the court should not
redecide the defendant’s guilt in deciding whether to grant relief. The key is probability rather
than certainty requires the court to consider what another jury would likely do when
presented with all the evidence both new and old.

2. Federal law does recognize gateway claims of actual innocence. A “gateway” claim
is not itself a constitutional claim, but is a gateway through which a federal habeas petitioner
must pass in order to have his otherwise barred constitutional claim considered on its merits.
To obtain relief on a gateway actual-innocence claim, a defendant must show that it is more
likely than not that no reasonable juror would have convicted him in light of the new evidence.
Schlup v. Delo, 513 U.S. 298 (1995).

The Supreme Court declined to adopt an enhanced Schlup test providing that in order
to prevail on a claim of actual innocence, a post-conviction petitioner must prove by clear and
convincing evidence that no reasonable juror would have found him guilty in light of the new
evidence. Illinois does not regard a claim of actual innocence as a gateway to relief on other
issues, and the State’s arguments based on federal jurisprudence are therefore irrelevant.
Furthermore, adoption of the State’s proposed test would make an actual-innocence claim
harder to prove than any other post-conviction claim.

3. Here, it was uncontested that the defense presented new, material, and
noncumulative evidence of actual innocence at the evidentiary hearing on his petition, because
five men who were involved in or present for the attack testified that defendant was not
involved. The defense may have known about the witnesses before trial, but in all likelihood
they would have asserted their privilege against self-incrimination if called to testify at trial.
Although another offender did testify at trial and exonerated defendant, the uncorroborated
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testimony of one offender does not render the testimony of five additional witnesses merely
cumulative, particularly where four of the additional witnesses were never charged with the
offense and they offered significant details missing from the testimony of the offender who did
testify.

The court acknowledged that four of the witnesses had extensive criminal records,
three admitted drinking alcohol and smoking marijuana before the attack, and there were
discrepancies in the accounts of the attack which they provided 16 years after the fact.
Although these matters would affect their credibility at a second trial, their testimony was
remarkably consistent regarding key details of the events and on the issue of the persons
involved in or present for the attack. Although the witnesses’ credibility would also be affected
by the fact that the statute of limitations had expired, the court noted that the prosecution did
not pursue charges against them although they had been implicated in the offense before the
statute of limitations ran.

While the State’s evidence was sufficient to convict, it was far from overwhelming. The
post-conviction hearing testimony of the detective who investigated the attack was
inconsistent with his trial testimony and revealed that defendant became a suspect not as a
result of a computerized “cold search,” but based on information supplied by other police
officers. The court concluded:

[T]he evidence presented by defendant at the evidentiary
hearing, together with the evidence presented by the defendant
at trial, places the evidence presented by the State in a new light
and undermines our confidence in that evidence and the result it
produced. Weighed against the State’s evidence, the defendant’s
new evidence is conclusive enough that another trier of fact
would probably reach a different result.

Because the circuit court’s dismissal of the post-conviction petition was manifestly
erroneous, the dismissal order was reversed and the cause remanded for further proceedings.

People v. Ortiz, 235 Ill.2d 319, 919 N.E.2d 941 (2009) 
1. Generally, the Post-Conviction Hearing Act contemplates that only a single post-

conviction petition will be filed. Any constitutional claim not raised in the original or amended
petition is waived, unless a successive petition is permitted for reasons of fundamental
fairness. Interests of fundamental fairness justify a successive petition if the petitioner
satisfies the “cause and prejudice” test, or if a claim of actual innocence is raised. 

Successive petitions raising claims of actual innocence are not subject to the “cause and
prejudice” test. In rejecting the State’s argument that 725 ILCS 5/122-1 requires that the
“cause and prejudice” test be satisfied for all successive petitions, the court stressed that the
due process clause of the Illinois Constitution affords post-conviction petitioners the right to
assert a free-standing claim of innocence based on newly-discovered evidence.

2. The court rejected the State’s argument that multiple post-conviction petitions
raising claims of actual innocence assert the same “claim,” and therefore are subject to the
“cause and prejudice” test. A claim of actual innocence based on additional newly discovered
evidence is not the same as a previous claim that was based on different evidence. “Defendant
is not precluded from raising multiple claims of actual innocence where each claim is
supported by new discovered evidence.” 

Thus, collateral estoppel did not apply where the defendant filed three post-conviction
petitions alleging actual innocence, but the third petition offered two eyewitnesses who had
previously been unknown. 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2020443813&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2020443813&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=ILSTC725S5%2f122-1&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000008&wbtoolsId=ILSTC725S5%2f122-1&HistoryType=F


3. In addition, the trial court erred by denying post-conviction relief on defendant’s
claim of actual innocence. To qualify as “newly-discovered” evidence justifying relief, evidence
must have been discovered since the trial and such that it could not have been discovered at
the time of trial through the exercise of due diligence. In addition, the evidence must be
material rather than cumulative, and of such conclusive character as to probably change the
result on retrial. 

The testimony of a eyewitness who was not known at the time of trial, and who claimed
that defendant had not been present at the time of the offense, clearly qualified as “newly
discovered” evidence. Although a prior petition raised a claim of actual innocence based on a
different eyewitness whose existence had been unknown at trial, this instant petition was
proper where it concerned a separate witness whose testimony was broader than that raised
in the previous argument. 

The court also found that the evidence was material and not cumulative. Because the
testimony “supplied a first-person account of the incident that directly contradicted the prior
statements of the two eyewitnesses for the prosecution,” it was not cumulative to testimony
which supported defendant’s alibi defense or to the State’s witnesses recantations of their trial
testimony. “Rather, it added to what was before the fact-finder.” 

Finally, the evidence was of such conclusive character as to likely change the result on
retrial. The new evidence directly contradicted the testimony of two prosecution witnesses,
which had been recanted, and made the evidence of innocence stronger than it had been at the
original trial. In addition, there was no physical evidence linking defendant to the offense.
Under these circumstances, defendant satisfied the requirements for obtaining a new trial due
to newly discovered evidence. 

The trial court’s order denying defendant’s post-conviction petition was reversed, and
the cause was remanded for a new trial. 

People v. Butler, 2013 IL App (5th) 110282 (No. 5-11-0282, 2/6/13) 
Under 725 ILCS 5/110-14, a person incarcerated on a bailable offense who does not post

bail is entitled to a credit of $5 per day of incarceration against any fine imposed as part of the
sentence. A $5 credit issue may be raised at any time, including on appeal from denial of a
post-conviction petition where the defendant abandoned the issue presented in the petition
and raised no constitutional issue in the Appellate Court. Thus, defendant was entitled to
raise the $5 per day credit issue on appeal from denial of a post-conviction petition which
argued only that before defendant entered a negotiated plea, he was not sufficiently
admonished about the two-year period of mandatory supervised release. 

The mittimus was modified to reflect a $30 credit against a Children’s Advocacy Center
fee, which the parties agreed was actually a “fine.” 

(Defendant was represented by Assistant Defender Larry O’Neill, Mt. Vernon.)

People v. Burnett, 2016 IL App (3d) 140837 (No. 3-14-0837, 12/9/16)
When defendant pled guilty, the circuit court did not mention or discuss any fines, and

neither the sentencing order nor the mittimus included any fines. The deputy circuit clerk
later issued a document called the “Case Transactions Summary” which included 11 fines
totaling $1046.50.

On appeal from the first-stage dismissal of his post-conviction petition, defendant
argued for the first time that the fines should be vacated. The Appellate Court agreed. The
imposition of a fine is a judicial act and the circuit clerk has no authority to impose fines.
Fines imposed by the clerk are void from their inception.
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The court rejected the State’s argument that it lacked jurisdiction to review this claim
in an appeal from the dismissal of a post-conviction petition since defendant’s claim did not
involve a constitutional deprivation cognizable in post-conviction proceedings. The viability
of a challenge to a void assessment does not depend on the procedural mechanism used to raise
the issue. A void order may be attacked at any time in any court.

The court vacated defendant’s fines.
(Defendant was represented by Assistant Defender Sean Conley, Ottawa.)

People v. Chambers, 2013 IL App (1st) 100575 (No. 1-10-0575, 8/13/13)
1. The trial court’s order denying leave to file a successive post-conviction petition

stated that defendant “is hereby fined $105.00 and the Clerk of the Circuit Court will be
instructed not to accept any further filings from [defendant] until his sanction has been
satisfied in full.” 735 ILCS 5/22-105, which authorizes the imposition of court costs against
prison inmates who file post-conviction petitions which are determined to be frivolous,
provides that “[n]othing in this Section prohibits an applicant from filing an action or
proceeding if the applicant is unable to pay the court costs.” 

Applying de novo review on the ground that the issue concerned the statutory authority
of the trial court, the Appellate Court found that the prohibition against additional filings
conflicted with the plain and ordinary language of §22-105. “The circuit court . . . effectively
prohibited defendant from making future filings based on court costs assessed, despite the
clear language stating otherwise in section 22-105 of the Code.” 

The court also noted that in People v. Alcozer, 241 Ill.2d 248, 948 N.E.2d 70 (2011),
the Illinois Supreme Court upheld the imposition of court costs upon persons who file frivolous
post-conviction proceedings but found that §22-105 does not prohibit prisoners from
petitioning for post-conviction relief even if they cannot afford to pay court costs.

The Appellate Court rejected the State’s argument that Illinois Supreme Court Rule
137, which provides that the signature of an attorney or a party constitutes a certificate that
he or she believes that the allegation is warranted by existing law or a good faith argument
for the extension of existing law and authorizes an appropriate sanction where a document is
signed in violation of the rule, permits a ban on filing post-conviction petitions until court costs
for prior petitions have been paid. The court noted that §22-105 is a specific provision
addressing frivolous filings by prisoners, while Rule 137 is a general rule governing the filing
of all documents. It is a fundamental rule of statutory construction that a specific provision
prevails over a general provision. 

Because the trial court erred by prohibiting the defendant from filing further pleadings
before the sanction for prior filings was paid, the prohibition was void. The court remanded
the cause with instructions that the trial court vacate its order precluding defendant from
filing future petitions until the $105 penalty had been paid.

2. The court rejected defendant’s argument that on appeal from denial of post-
conviction relief, he could argue for the first time that a mandatory life sentence on a person
who was a minor at the time of the offense violates Miller v. Alabama, ___ U.S. ___, 132 S.Ct.
2455, 183 L.Ed.2d 407 (2012). In Miller, the Supreme Court held that the Eighth Amendment
is violated by mandatory life sentences without parole for persons who were under the age of
18 at the time of their crimes. Miller did not prohibit sentencing juveniles to life
imprisonment without parole, but held that the mandatory imposition of such a sentence
violates the Constitution. 

The court noted that mandatory life sentences may be applied to persons other than
those whose offenses were committed when they were minors, and that under People v.
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Williams, 2012 IL App (1st) 111145, a sentence which violates Miller is not void ab initio. In
Williams, the court could reach the issue because the petitioner satisfied the “cause and
prejudice” test for successive post-conviction petitions by arguing that the Eighth Amendment
was violated by a mandatory life without parole for a juvenile. 

Here, by contrast, defendant’s successive post-conviction petition did not include any
argument concerning the constitutionality of his mandatory sentence of life without parole.
Under these circumstances, defendant failed to satisfy the cause and prejudice requirement.
Thus, the court could have considered the issue only if the sentence was void ab initio, a
holding which was foreclosed by Williams. 

The court also noted that a sentence is void only if the court which rendered it lacked
jurisdiction to do so. Unless a statute is unconstitutional on its face, the fact that the sentence
which it authorizes is applied improperly does not mean that the trial court lacked
jurisdiction. 

In reaching its holding, the court rejected the reasoning of People v. Luciano, 2013
IL App (2d) 110792, which held that a sentence which violates Miller is void. 

(Defendant was represented by Assistant Defender Manuel Serritos, Chicago.)

People v. Cichon, 408 Ill.App.3d 1020, 945 N.E.2d 140 (3d Dist. 2011) 
A person imprisoned in the penitentiary can file a petition for post-conviction relief if

he claims that “in the proceedings which resulted in his or her conviction there was a
substantial denial of his or her rights” under the state or federal constitution. 725 ILCS 5/122-
1(a).

Defendant complained that he received ineffective assistance of counsel because counsel
who represented him in a previous post-conviction proceeding that resulted in vacation of his
guilty plea and 25-year sentence erroneously advised him that he faced a sentence not greater
than 30 years on retrial. This claim is not cognizable on post-conviction because counsel had
not represented defendant in a proceeding that resulted in his conviction. 

The court rejected defendant’s argument that the prior post-conviction proceeding was
part of the proceedings resulting in his conviction because the parties discussed possible
outcomes of defendant’s case during the pendency of those proceedings. These discussions did
not constitute plea bargaining as there could be no second criminal proceeding while
defendant’s original guilty plea and sentence remained valid.

People v. Dupree, 397 Ill.App.3d 719, 922 N.E.2d 503 (2d Dist. 2010) 
Under People v. Brocksmith, 162 Ill.2d 224, 642 N.E.2d 1230 (1994), a defendant has

a personal right to decide whether to tender an instruction on a lesser included offense. The
court questioned whether an alleged Brocksmith violation is itself a constitutional violation
which can be raised in a post-conviction petition, or whether the issue must be raised in post-
conviction by a claim of ineffective assistance of counsel. The court declined to resolve this
question because the petition raised the issue in terms of ineffective assistance. 

The court also held that defendant’s petition presented the gist of an issue of ineffective
assistance of counsel. (See also COUNSEL, §13-4(a)(2) & JURY, §32-8(a)). 

(Defendant was represented by Assistant Defender Jack Hildebrand, Elgin.) 

People v. Gonzalez, 407 Ill.App.3d 1026, 944 N.E.2d 834 (2d Dist. 2011) 
1. Newly discovered evidence warrants a new trial when it: (1) has been discovered

since the trial, (2) is of such character that it could not have been discovered before trial
through the exercise of due diligence, (3) is material and not merely cumulative, and (4) of
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such conclusive character as to probably change the result of a retrial. The evidence need not
establish the defendant’s innocence; a new trial is warranted when the circumstances,
including the new evidence, warrant closer scrutiny on the issue of guilt or innocence. Claims
of newly discovered evidence are not favored and must be closely scrutinized. 

2. Defendant’s post-conviction petition satisfied the first three prongs in the test for
obtaining a new trial based on newly discovered evidence: the evidence was newly discovered,
could not have been discovered before trial, and was material. The defendant presented a co-
defendant’s affidavit executed two years after the defendant’s conviction and which indicated
that the co-defendant had acted alone. The affidavit was newly discovered because it was
executed only after the defendant’s conviction. Due diligence could not have discovered the
evidence at the time of trial, as the co-defendant was on trial at the same time and could not
have been forced to surrender his 5th Amendment rights. Finally, the evidence was not merely
cumulative where the defense presented no evidence at trial and relied solely on challenging
the State’s evidence. 

 However, the court held that the evidence was not of such conclusive character as to
make a different result likely at a retrial. The co-defendant’s affidavit was executed some two
years after the co-defendant had been sentenced and only nine months before the co-defendant
was scheduled to be released from prison. Thus, the co-defendant’s statements could have no
bearing on his personal situation, making his credibility suspect. 

In addition, the post-conviction judge found that the co-defendant’s testimony was not
credible. The court noted that the new claims conflicted with the co-defendant’s testimony at
his own trial, there was testimony by disinterested witnesses that defendant had been present
at the scene, and there was testimony at trial that defendant had admitted to the offense.
Furthermore, the evidence at trial indicated that defendant and the co-defendant were
together on the morning of the offense. Finally, when in court for their bond hearings, each
defendant was heard accusing the other of “tricking” on them. Under these circumstances, the
trial court did not err by finding that the affidavit was merely an attempt by the co-defendant
to help the defendant. 

3. On remand, the trial court lacks authority to act beyond the scope of the mandate.
If specific instructions are given by the reviewing court, the lower court must comply with
those instructions. If no specific instructions are given, the lower court must examine the
opinion and proceed consistently with it. 

Where the cause was remanded for an evidentiary hearing on the defendant’s post-
conviction petition, which contained a single allegation of constitutional error, the trial judge
did not exceed the mandate by allowing the defendant to amend the petition to raise a new
claim. The court concluded that the mandate directed the trial judge to consider whether
newly discovered evidence was of such conclusive character as to probably change the result
of a retrial, but did not otherwise dictate the scope of the hearing. 

(Defendant was represented by Assistant Defender Kerry Bryson, Ottawa.) 

People v. Gutierrez, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2011) (No. 1-09-3499,
6/30/11)

1. Whether or not a constitutional rule of criminal procedure is fully retroactive
depends, in the first instance, on whether the decision announces a new rule or merely
expands upon existing precedent. A case announces a new rule when it breaks new ground or
imposes a new obligation on the state or federal government. It fails to announce a new rule
if the result was dictated by precedent existing at the time defendant’s conviction became
final. A decision that applies an established general rule to a new set of facts is not a new rule.
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Teague v. Lane, 489 U.S. 288 (1989). 
Implicit in the rules of retroactivity is the principle that habeas corpus cannot be used

as a vehicle to create a new constitutional rule of criminal procedure unless that rule would
be applied to all defendants on collateral review through one of the two Teague exceptions
(either placing certain kinds of primary, private individual conduct beyond the power of the
criminal law-making power to proscribe, or requiring the observance of procedures implicit in
the concept of ordered liberty). Therefore, the issue of retroactivity should be decided as a
threshold question before addressing the underlying merits of a constitutional claim.

Notwithstanding the apparent novelty of its holding, the decision in Padilla v.
Kentucky, 559 U.S. ___, 130 S.Ct. 1473, ___ L.Ed.2d ___ (2010), that counsel has a duty to
inform the defendant of the deportation consequences of his guilty plea, applies retroactively
to convictions that were final when Padilla was decided. First, it can be inferred from the
Padilla court’s failure to address retroactivity as a threshold matter when the case came
before the court from state post-conviction review, that the court did not intend to announce
a new rule. Second, Padilla merely applied Strickland v. Washington, 466 U.S. 669 (1984),
and expanded it to include counsel’s obligation to inform a defendant of possible deportation.
“A decision that applies an established general rule (Strickland) to a new set of facts
(deportation) is not a new rule.” Additionally, the Padilla court acknowledged that its holding
would undermine the finality of convictions obtained by guilty pleas, but noted that it had
dismissed similar concerns in Hill v. Lockhart, 474 U.S. 52 (1985), where it had applied
Strickland to a claim that counsel had failed to advise defendant regarding his parole
eligibility when he pleaded guilty, again without deciding the threshold question of
retroactivity. 

2. The Post-Conviction Hearing Act contemplates the filing of only one post-conviction
petition. Successive petitions are governed by 725 ILCS 5/122-1(f), which provides that the
court may grant defendant leave to file a successive petition only if he demonstrates cause for
his failure to bring the claim in the initial petition and prejudice resulting from that failure.
“Cause” is defined as any objective factor external to the defense that impeded the defendant’s
ability to raise the claim in the initial post-conviction proceeding. “Prejudice” is defined as an
error so infectious to the proceedings that the resulting conviction violates due process.

Defendant filed a successive petition claiming that his counsel was ineffective in failing
to notify him that his guilty plea would subject him to deportation, and that had he been
provided that information, he would have gone to trial because the evidence against him was
not overwhelming.

Defendant established cause for his failure to raise this claim in his previous petition
where he was unaware of the deportation consequences of his plea, even though he did not
provide the date on which he became aware of that consequence, particularly where
defendant’s previous petition was pro se and denied at the first stage.

Defendant did not establish prejudice under the cause-and-prejudice test because he
could not establish prejudice under the second prong of Strickland v. Washington, 466 U.S.
668 (1984). In the guilty plea context, to establish prejudice under Strickland, defendant
must show that there is a reasonable probability that, but for counsel’s errors, he would not
have pleaded guilty and would have insisted on going to trial. Whether the alleged error was
prejudicial depends largely whether it was likely that defendant would have succeeded at trial.
The evidence of defendant’s guilt was overwhelming in that he was identified by an eyewitness
as the offender, he admitted accountability in a videotaped statement, and the gun used in the
offense was recovered in connection with an unrelated case involving defendant, and
defendant’s palm print and DNA were found on the gun. Therefore, he has not shown that he
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would have succeeded at trial.
3. A claim that the court failed to inform defendant at the time of his guilty plea that

if he is not a citizen, deportation may be a consequence of his conviction, as required by 725
ILCS 5/113-8, is not a constitutional claim cognizable in a post-conviction proceeding. People
v. Delviller, 235 Ill.2d 507, 922 N.E.2d 330 (2009), holding that due process does not require
that the court admonish defendant of the collateral consequences of a guilty plea such as
deportation, was not effectively overruled by Padilla v. Kentucky, 559 U.S. ___, 130 S.Ct.
1473 (2010). Padilla concluded that the direct/collateral consequences distinction is ill-suited
to evaluating a claim of ineffective assistance of counsel, but did not reject the direct/collateral
distinction in determining whether a guilty plea is knowingly and voluntarily entered.

(Defendant was represented by Assistant Defender Rebecca Levy, Chicago.)

People v. Hall, 2014 IL App (1st) 122868 (No. 1-12-2868, 10/20/14)
Defendant was convicted of violating the Sex Offender Registration Act (730 ILCS

150/6) because he failed to register after having been convicted of aggravated criminal sexual
assault and of a prior failure to register. As charged, the offense was a Class 2 felony. The trial
court imposed a Class X sentence based on two prior convictions - the same aggravated
criminal sexual assault conviction that was an element of the offense, and a prior DUI
conviction.

The court concluded that the legislature did not intend for a single conviction to be used
both as an element of the offense of failing to register as a sex offender and as a reason to
enhance the sentence. Thus, the Class X sentence was void and could be challenged for the
first time on appeal from the denial of a post-conviction petition.

(Defendant was represented by Assistant Defender Lauren Bauser, Chicago.)

People v. Knight, 405 Ill.App.3d 461, 937 N.E.2d 789 (3d Dist. 2010) 
1. A defendant who seeks to file an untimely post-conviction petition must demonstrate

that the late filing was not due to his culpable negligence.
Defendant filed a post-conviction petition alleging that he was actually innocent of a

gang-related murder that occurred when he was incarcerated in the penitentiary, but was
coerced to plead guilty to the murder by gang members who forced him to accept responsibility
in order to placate prison officials. The petition alleged that the gang chief who ordered
defendant to accept responsibility died after the deadline for filing a timely petition had
passed, and that the gangs no longer controlled the prison. The court found that defendant’s
delay in filing the petition was not due to his culpable negligence but due to the continued
presence of the coercive force that caused defendant to plead guilty.

2. A freestanding claim of actual innocence is cognizable in post-conviction proceedings
following a conviction resulting from a guilty plea when the defendant can show that the plea
was not knowing or voluntary. Defendant’s petition stated a cognizable claim of actual
innocence despite his plea of guilty because it alleged that defendant pleaded guilty despite
his innocence because of his fear of what gang members would do to him if he did not accept
responsibility for the murder.

3. To obtain relief under a claim of actual innocence, the evidence adduced by the
defendant must be newly discovered, i.e., it must be evidence that was not available at the
defendant’s original trial and that the defendant could not have discovered sooner through due
diligence. Evidence can qualify as newly discovered even if defendant was aware of it before
trial. The affidavits attesting to defendant’s innocence qualify as newly discovered because the
witnesses risked death by gang retaliation had they come forward sooner. 
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4. A post-conviction petition may be dismissed without an evidentiary hearing at the
second stage if its factual claims are baseless or rebutted by the record. Otherwise, the
allegations must be taken as true and their credibility resolved by an evidentiary hearing.

Defendant’s guilty plea did not rebut his claim of innocence. Defendant did not state
at the plea hearing that he actually murdered the victim. The factual basis for the plea did not
contain a confession by the defendant. Defendant merely stipulated to the evidence that the
State represented it would present. His statement at the plea hearing that his plea was not
coerced was itself the result of coercion, according to the defendant. Whether the plea was
coerced should be resolved at an evidentiary hearing.

The affidavit of a witness that he relayed to defendant a message from the Gangster
Disciples that defendant had to “take the case” for the murder and that the gang would
provide defendant with an attorney is not so implausible as to not warrant an evidentiary
hearing. The State offered no evidence to rebut the witness’s allegation or to deny its
plausibility. Because the relevance of the witness’s testimony was to show the impact of the
perceived threat on defendant and not for the truth of the nature of the threat defendant
faced, any hearsay objection the State might have would fail.

One of the affidavits supporting the petition was from a co-defendant who pled guilty
to a lesser offense and stated at his plea hearing that the defendant stabbed the victim while
he participated. The State may not rely on those proceedings to rebut defendant’s petition and
defeat his request for an evidentiary hearing. Only the record of the proceedings from which
defendant seeks post-conviction relief may be considered to rebut defendant’s claim. Since
nothing in the defendant’s record positively rebutted the co-defendant’s affidavit, it must be
taken as true.

The court remanded for an evidentiary hearing.
(Defendant was represented by Assistant Defender Mark Fisher, Ottawa.)

People v. Lofton, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2011) (No. 1-10-0118, 6/30/11)
1. The Post-Conviction Hearing Act generally contemplates the filing of only one post-

conviction petition. Fundamental fairness allows the filing of a successive petition where the
petition complies with the cause-and-prejudice test. Even if a petitioner cannot show cause
and prejudice, the failure to raise a claim in an earlier petition will be excused if necessary to
prevent a fundamental miscarriage of justice where the defendant sets forth a claim of actual
innocence.

Petitioner’s claim of actual innocence was based on the affidavit of a co-defendant who
had been acquitted, alleging that he was the actual shooter and stating that petitioner was not
at the scene. This affidavit was consistent with the alibi that petitioner had asserted since the
date of his arrest. Because the petition contained a legitimate claim of actual innocence, this
claim is not subject to the cause-and-prejudice test, and thus is not statutorily barred and may
be considered on its merits.

2. At the second stage of a post-conviction proceeding, the relevant inquiry is whether
the petitioner has made a substantial showing of actual innocence such that an evidentiary
hearing is warranted. Dismissal at the second stage is warranted only when the petition’s
allegations of fact, liberally construed and in light of the original trial record, fail to make a
substantial showing of imprisonment in violation of the state or federal constitution. All well-
pleaded facts that are not positively rebutted by the trial record must be taken as true. The
circuit court may not engage in fact-finding or credibility determinations at the dismissal
stage; such determinations are made at the evidentiary stage.

The circuit court dismissed a petition, supported by a co-defendant’s affidavit claiming
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that he was the actual shooter and that petitioner was not present at the scene. The court
dismissed on the ground that the affidavit did not support a claim of actual innocence because
the co-defendant had been acquitted at trial, had made a post-arrest statement implicating
petitioner, and did not execute the affidavit until 10 years after the fact. This was an
impermissible credibility determination by the circuit court. Credibility is an issue to be
reached at the evidentiary stage, not a second-stage dismissal hearing.

3. Evidence in support of a claim of actual innocence must be newly discovered,
material and not merely cumulative, and of such conclusive character that it would probably
change the result on retrial. Newly-discovered evidence is evidence that was discovered since
the trial and could not have been discovered earlier through due diligence. Evidence is
cumulative when it does not add anything to what was previously before the trier of fact.

The petition made a substantial showing that the evidence upon which petitioner’s
actual innocence was based was newly discovered. The co-defendant’s admission that he was
the shooter and that petitioner was not at the scene was not discovered until the co-defendant
contacted petitioner and subsequently signed the affidavit. Petitioner had no reason to contact
the co-defendant prior to the co-petitioner contacting him. Petitioner maintained he was not
at the scene and would not have known that the co-defendant was the shooter. Petitioner
would only have known that the co-defendant had been identified by a witness and charged
with the murder, but acquitted. This would not alert petitioner to the fact that the co-
defendant was the shooter and would sign an affidavit to that effect. Why co-defendant came
forward when he did was a matter to be investigated at an evidentiary hearing, rather than
to be considered at the dismissal stage.

Evidence that someone else was the shooter and that petitioner was not present at the
shooting is certainly material. It also adds to the evidence that was before the jury. A police
report named the co-defendant as the shooter, although the police officer who prepared the
report testified that was a mistake and he just assumed the co-defendant was the shooter. An
eyewitness testified that the co-defendant ran from the scene with the gun, although he
testified that petitioner was the shooter. Another co-defendant testified that he did not know
if petitioner was at the scene, although he had made a post-arrest statement that petitioner
was the shooter. The jury also had petitioner’s alibi testimony. The post-conviction petition
included an affidavit from an alibi witness who had testified at petitioner’s first trial (that
ended in a hung jury) that he would have testified if called as a witness at the second trial, as
well as the co-defendant’s affidavit. The record supports the affidavits to the extent that the
co-defendant is the only one who was immediately named and described by the eyewitness,
and the eyewitness consistently maintained that he saw the co-defendant run from the scene
with the gun.

The newly-discovered evidence is also so conclusive that it would probably change the
result on retrial. The co-defendant’s affidavit states not only that he was the shooter, but that
petitioner was not there. This is inconsistent with the eyewitness’s identification of petitioner,
but consistent with petitioner’s alibi and the eyewitness’s apparent initial identification of the
co-defendant as the shooter and his testimony that he saw the co-defendant run from the scene
with the gun. The co-defendant’s account is also consistent with the testimony of the
eyewitness to the extent that the co-defendant named another participant in the offense who
remained in a car, and the eyewitness testified that he knew that person, but did not see him
at the scene. Although the eyewitness identified petitioner in a lineup and at some point
provided a physical description of petitioner to the police, his initial identifications and
descriptions were of the co-defendant and another accomplice.

Because petitioner made a substantial showing of a claim of actual innocence based on



newly-discovered evidence, the cause was remanded for an evidentiary hearing. 
(Defendant was represented by Assistant Defender Jonathan Steffy, Chicago.)

People v. Munoz, 406 Ill.App.3d 884, 941 N.E.2d 318 (1st Dist. 2010) 
1. Ordinarily, a defendant must satisfy the “cause and prejudice” test in order to file

a second or successive post-conviction petition. “Cause” consists of an objective factor external
to the defense which impeded counsel or the defendant from raising the claim in an earlier
proceeding. “Prejudice” is shown where a constitutional error so infected the trial that the
conviction violated due process. 

A post-conviction petition which raises a viable claim of actual innocence is not required
to satisfy the “cause” and “prejudice” test. To allege a claim of actual innocence based on newly
discovered evidence, the defendant must show that the evidence is material, noncumulative,
and likely to change the result of a retrial. In addition, the evidence could not have been
discovered in a more timely manner with the exercise of due diligence. 

2. Defendant’s pro se post-conviction petition made a sufficient showing of actual
innocence to dispense with the cause and prejudice requirement for his second post-conviction
petition. The petition presented the affidavit of an eyewitness who was discovered some 20
years after the original murder trial. The affidavit identified a different person as the shooter,
and said that defendant had not been at the scene. The affidavit also averred that the witness
contacted two police officers after the offense and told them what he had seen. Although one
of the officers testified at defendant’s trial and the witness would have been willing to testify,
the witness was not disclosed to the defense or contacted by the prosecution. 

3. Defendant also made a sufficient showing of a meritorious issue to avoid summary
dismissal. First, there was a sufficient showing that due diligence would not have disclosed
the witness at an earlier time. Although defendant did not indicate how or when he learned
of the witness, the affidavit was notarized by a Massachusetts notary public, indicating that
at some point the witness left Illinois. Furthermore, the State not only failed to disclose the
witness at the time of trial, but after he was convicted defendant unsuccessfully sought to
obtain grand jury transcripts and police investigation reports by filing a mandamus action. 

The court also concluded that defendant made a prima facie showing that the evidence
was noncumulative and would likely have changed the result at trial. An eyewitness who
exonerates the defendant does more than merely corroborate the defendant’s alibi. In addition,
although another eyewitness testified at trial that defendant was the shooter, that testimony
was suspect because the witness had been shot during the incident, which occurred on a dark
street, and the witness did not originally identify defendant as the shooter. Under these
circumstances, after hearing the newly-discovered witness a reasonable trier of fact could
conclude that defendant was not involved in the offense. 

Because defendant’s petition had an arguable basis in law and fact, the trial court erred
by dismissing it as frivolous and patently without merit. The order denying defendant’s
request for leave to file a successive post-conviction was vacated and the cause remanded for
further proceedings. 

(Defendant was represented by Assistant Defender Jonathan Yeasting, Chicago.)

People v. Nelson, 2016 IL App (4th) 140168 (No. 4-14-0168, 3/10/16)
Defendant argued for the first time on appeal from the second-stage dismissal of his

post-conviction petition that he did not receive the correct pre-sentence credit against his
sentence. The State did not challenge defendant’s claim that he was entitled to more credit,
but argued that sentence credit is a statutory claim that cannot be raised in a post-conviction
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petition.
The court agreed that defendant was entitled to the additional credit, but held that it

did not have authority to award defendant the credit. The Post-Conviction Hearing Act is
jurisdictional in nature limiting the subject matter reviewable under the act to claims of a
substantial denial of constitutional rights. 725 ILCS 5/122-1. The denial of a statutory right
is not cognizable under the act.

Although the Illinois Supreme Court held that a sentence with incorrect sentence credit
is void and may be attacked at any time, People v. Roberson, 212 Ill. 2d 430 (2004), that
holding no longer correctly reflects the law after People v. Castleberry, 2015 IL 116916,
abolished the void judgment rule.

Since the court had no jurisdiction over defendant’s statutory claim, it could not grant
him the relief he requested. The court noted however that defendant could petition the trial
court to correct the “simple error in arithmetic, as trial courts retain jurisdiction to correct
non-substantial matters of inadvertence or mistake.”

(Defendant was represented by Assistant Defender Joel Wessol, Springfield.)

People v. Parker, 2012 IL App (1st) 101809 (No. 1-10-1809, 6/29/12)
1. A court may dismiss a post-conviction petition at the first stage of the proceeding as

frivolous or patently without merit only if it has no arguable basis in law or fact, which means
that it is based either on an indisputably meritless legal theory or a fanciful factual allegation.

2. The absence of a notarized affidavit is not an appropriate basis for a first-stage
dismissal. The purposes of the Post-Conviction Hearing Act would be hindered by preventing
petitions that are neither frivolous nor patently without merit from advancing to the second
stage due to the technicality of a lack of notarization. At the second stage, the State will have
an opportunity to object to the lack of notarization, and appointed counsel will be able to assist
the petitioner in arranging for notarization.

An affidavit from a co-defendant supporting defendant’s claim of actual innocence was
not notarized. Because the petition was dismissed at the first stage of the proceedings, the
absence of notarization was not a basis on which the court could affirm the first-stage
dismissal.

3. The wrongful conviction of an innocent person violates due process. Ill. Const. 1970,
art. I, §2. A defendant can therefore raise a freestanding claim of actual innocence based on
newly-discovered evidence in a post-conviction proceeding. The claim requires a showing that
the evidence was (1) newly discovered in that it has been discovered since trial and could not
have discovered sooner through due diligence; (2) material and not merely cumulative; and (3)
of such a conclusive character that it would probably change the result on retrial.

A co-defendant’s affidavit can constitute newly-discovered evidence even though the co-
defendant’s identity was previously known to the defendant. The co-defendant has a Fifth
Amendment right to avoid self-incrimination and no amount of diligence can force him to
violate that right should he choose not to do so.

Defendant’s petition supported by the co-defendant’s affidavit stated a non-frivolous
claim of actual innocence based on newly-discovered evidence. Defendant did not discover the
affidavit until after trial and could not have discovered it earlier because of the co-defendant’s
Fifth Amendment privilege. The affidavit, if credited, completely exculpated defendant. It
stated that defendant had not been present and played no part in the murder. No physical
evidence or eyewitness testimony inculpated defendant in the offense. The primary evidence
against him was a confession obtained after multiple interrogations and 15 hours in custody,
while he was a high school student who had no prior record, no juvenile record, no gang

http://www.westlaw.com/find/default.wl?ft=Y&db=0007726&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2028080495&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2028080495&HistoryType=F


affiliation, and had been held back in school. Defendant’s petition is thus not based on an
indisputably meritless legal theory or a fanciful factual allegation.

The Appellate Court reversed the first-stage dismissal of defendant’s post-conviction
petition and remanded for further proceedings.

(Defendant was represented by Assistant Defender Jessica Hunter, Chicago.)

People v. Rodriguez, 402 Ill.App.3d 932, 932 N.E.2d 113, 2010 WL 2675047 (1st Dist. 2010) 
1. An unreasonable disparity in sentences between non-capital co-defendants is a

constitutional claim cognizable under the Post-Conviction Hearing Act.
2. Generally the standard of review in an appeal from the denial of post-conviction

relief after an evidentiary hearing is whether the hearing court’s findings were manifestly
erroneous. But if no credibility determination was necessary to the finding and the issue is
purely legal, review is de novo.

(Defendant was represented by Assistant Defender Rebecca Levy, Chicago.)

People v. Shamlodhiya, 2013 IL App (2d) 120065 (No. 2-12-0065, 2/26/13)
 1. Defendant cannot complain that, at the second stage, the circuit court improperly

dismissed his claim that, had he known that defense counsel would abandon his request that
the jury consider involuntary manslaughter in closing argument, he would have chosen a
bench trial on stipulated evidence. Defendant contends that because the trial court believed
that a conviction for second-degree murder would have been appropriate, proceeding on this
claim would have allowed him to establish that he was prejudiced by counsel’s ineffectiveness
in closing argument.

Prejudice is a component of a claim of ineffective assistance of counsel. It is not an
independent claim. If the underlying facts would have been relevant to establish prejudice in
the context of a fully-developed ineffective-assistance-of-counsel claim, “the dismissal of this
claim would not have foreclosed defendant from relying on those facts.” Therefore, the court
did not err in concluding that this allegation was not a viable freestanding claim.

2. Whether to waive a jury trial is a state constitutional right belonging to defendant.
But just because defense counsel’s strategy in closing argument impacted defendant’s decision
whether to waive a jury trial does not mean that defendant’s disagreement with counsel’s
strategy rises to the level of a constitutional deprivation. Issues that traditionally fall within
the realm of trial strategy are not elevated to constitutional magnitude merely because that
strategy had some impact on defendant’s exercise of a constitutional right.

(Defendant was represented by Assistant Defender Tom Karalis, Ottawa.)

People v. Smith, 2015 IL App (1st) 140494 (No. 1-14-0494, 11/10/15)
1. At the second stage of a post-conviction proceeding, the petitioner obtains a third-

stage evidentiary hearing by making a substantial showing of a constitutional violation. The
trial court may dismiss a petition at the second stage if, after reviewing the allegations in the
petition and liberally construing the trial record, it finds that defendant failed to make a
substantial showing of a constitutional violation. The trial court does not engage in fact-
finding or credibility determinations at the second stage. Instead, it takes as true all well-
pleaded facts not positively rebutted by the record.

To obtain an evidentiary hearing on a claim of actual innocence, the petitioner must
present newly discovered evidence that vindicates or exonerates him. Evidence is newly
discovered if it could not have been discovered before trial even had defendant exercised due
diligence. The court rejected the State’s argument that evidence is not newly-discovered if,
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with due diligence, defendant could have discovered it after trial but before the time the
evidence was actually discovered.

Newly discovered evidence must do more than merely call into question the sufficiency
of the evidence introduced at trial. Instead, the new evidence must be material, non-
cumulative, and of such conclusive character as to probably change the result on retrial.

2. Here, an eyewitness’s recantation of testimony which inculpated defendant
constituted newly discovered evidence. First, even with due diligence, defendant could not
have discovered a recantation that occurred some 11 years after trial.

Second, the recantation was material and non-cumulative where the State had no
physical evidence linking defendant to the crime, the recantation exonerated defendant and
identified a previously unknown shooter, and the recanting witness was the only eyewitness
to identify defendant as the shooter.

Third, the recantation, if believed, had the capacity to produce a different result.
Although recantations are inherently unreliable, credibility determinations are not permitted
at second-stage proceedings. Instead, all well-pleaded facts are taken to be true.

3. The court rejected the State's argument that the conclusive character of the
recantation was diminished because the witness failed to aver that he would testify to
the facts in his affidavit. The Post-Conviction Hearing Act requires a petitioner to support his
claims of constitutional violations with affidavits that "identif[y] with reasonable certainty the
source, character, and availability of the alleged evidence." 

Although the recanting witness did not expressly state that he would testify at a new
trial, he indicated his availability by stating that he "wanted to try to help” defendant and by
attempting to communicate with defendant’s attorney. In addition, because the recantation
did not involve any wrongdoing by the witness, it was likely that he would be available at a
retrial. Under these circumstances, the witness was not required to also make an affirmative
statement that he would testify to the facts contained in the affidavit.

The cause was remanded for a third-stage evidentiary hearing.
(Defendant was represented by Assistant Defender Jennifer Bontrager, Chicago.)

People v. Sparks, 393 Ill.App.3d 878, 913 N.E.2d 692 (1st Dist. 2009) 
1. A pro se post-conviction petition may be summarily dismissed as frivolous or patently

without merit only if it has no arguable basis either in law or fact. (People v. Hodges, ___
Ill.2d ___, ___ N.E.2d ___ (2009) (No. 1-05-0767, 7/15/09)). A petition which lacks an arguable
basis in law or fact is one based on an indisputably meritless legal theory or a fanciful factual
allegation. An example of an indisputably meritless legal theory is one which is completely
contradicted by the record. “Fanciful factual allegations” include allegations that are fantastic
or delusional. 

A post-conviction petitioner may pursue a claim of actual innocence based on newly
discovered evidence where the supporting evidence is new, material, and non-cumulative, and
is of such conclusive character as to likely change the result on retrial. Newly discovered
evidence must have been unavailable at trial and incapable of having been discovered at that
time by the exercise of due diligence.

2. Defendant, who was convicted of first degree murder after raising a self-defense
claim and testifying that the offense occurred when the decedent and his companion attempted
to rob the defendant, filed a pro se post-conviction petition raising a claim of actual innocence.
Attached to the petition was an affidavit from a previously unknown eyewitness. 

The court concluded that the affidavit alleged the gist of an argument of newly
discovered evidence supporting a claim of actual innocence. The allegations of the affidavit
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were not fantastic or delusional, and the witness’s credibility was not a factor which could be
considered at the first stage of post-conviction proceedings. 

In addition, there was no reason to believe that defendant should have known of the
eyewitness where the affidavit stated that the witness observed the incident from the foyer
of a nearby apartment building. There was also no reason to believe that defendant could have
discovered the witness through due diligence at the time of trial; the court noted that police
knew of the witness, and that one of defendant’s post-conviction claims was that the State
failed to disclose her existence under Brady v. Maryland. 

(Defendant was represented by Assistant Defender Peter Sgro, Chicago.)

People v. Steward, 406 Ill.App.3d 82, 940 N.E.2d 140 (1st Dist. 2010) 
1. To have standing to file a post-conviction petition, one must be “imprisoned in the

penitentiary.” 725 ILCS 5/122-1(a). A proceeding under the Sexually Violent Persons
Commitment Act (725 ILCS 207/1) is civil in nature and can result in commitment to the
Department of Human Services. A person who is imprisoned under the SVPCA is not
imprisoned in the penitentiary within the meaning of the Post-Conviction Hearing Act and
does not have standing to file a post-conviction petition.

2. Defendants who are on MSR or released on an appeal bond are considered to be
“imprisoned in the penitentiary” and have standing to file a post-conviction petition. An
amendment to the SVPCA effective 1/1/07 provides that the filing of a SVPCA petition tolls
the running of a term of mandatory supervised release until dismissal of the petition, a finding
that defendant is not a sexually violent person, or the discharge of the defendant under the
Act. 725 ILCS 207/15(e). The tolling of the MSR term did not confer standing on defendant to
file a post-conviction petition. First, the amendment does not apply to defendant because it did
not become effective until nine months after defendant was placed on MSR and defendant had
actually been discharged from MSR before he filed his post-conviction petition. Second, even
if the amendment did apply, defendant must be currently on MSR, not have his MSR tolled,
to be considered imprisoned in the penitentiary within the meaning of the PCHA.

3. Standing is defined as a party’s right to make a legal claim or seek judicial
enforcement of a duty or right. The legislature intended that the phrase “frivolous or patently
without merit” in the Post-Conviction Hearing Act encompass the issue of standing because
“merit” means legal significance and standing. People v. Boclair, 202 Ill.2d 89, 789 N.E.2d
734 (2002). Standing, unlike timeliness, is an inherent element of the right to bring a post-
conviction petition, and absence of standing may therefore be the basis for a first-stage
dismissal of a petition.

4. A post-conviction petition may be summarily dismissed as frivolous and patently
without merit only if it has no arguable basis in fact or in law. An indisputably meritless legal
theory is one that is completely contradicted by the record.

Defendant’s claim of newly-discovered evidence of actual innocence based on a
recantation by the complainant of her trial testimony is meritless because it is contradicted
not only by the record, but also by the complainant’s post-trial deposition that defendant
asserted constituted a recantation. At trial, complainant testified that defendant grabbed her
on the street, forced her into his apartment, and forced her to have sexual relations. In her
post-trial deposition, complainant testified that she willingly went to defendant’s apartment
and twice voluntarily engaged in intercourse with defendant. But her testimony did not change
with respect to her allegation that a fight ensued when she refused to perform oral sex on
defendant, and that he used a hammer on her in an attempt to force her to perform an act of
oral sex. Under either version, defendant committed aggravated battery and attempt
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aggravated criminal sexual assault.
5. A prisoner confined in an Illinois Department of Corrections facility can be assessed

court costs and fees for the filing of a frivolous post-conviction petition. 735 ILCS 5/22-105. A
defendant confined to a Department of Human Services facility as a sexually violent person
may not be assessed those costs and fees because he is not confined in the IDOC.

People v. Toy, 2013 IL App (1st) 120580 (No. 1-12-0580, 12/20/13)
1. On appeal from the denial of his post-conviction petition, the defendant argued for

the first time that his sentence for aggravated criminal sexual assault violated the
proportionate penalties clause because it was more severe than the sentence for armed
violence based on sexual assault, which was composed of identical elements. The State
acknowledged that the Appellate Court had authority to consider whether the sentence was
unconstitutional, but argued that the court was not required to reach the issue and should
“defer” to the trial judge, who was considering the same issue in a §2-1401 motion. The court
stated that “[w]hile the State's argument is technically correct, we choose to consider whether
defendant has presented an arguable claim to warrant second stage proceedings under the
Post-Conviction Act.” 

2. Although the instant appeal was from the summary dismissal of a post-conviction
petition, the court found that it was unnecessary to remand the matter for second-stage post-
conviction hearings. There was no factual dispute requiring an evidentiary hearing, and under
the applicable precedent defendant was required to be resentenced to a term that did not
include an unconstitutional enhancement. The order dismissing the post-conviction petition
was reversed, post-conviction relief was granted, the sentences for aggravated criminal sexual
assault were vacated, and the cause was remanded for resentencing. 

(Defendant was represented by Assistant Defender Karl Mundt, Chicago.)

People v. Williams, 392 Ill.App.3d 359, 910 N.E.2d 627 (1st Dist. 2009) 
In reversing the trial court's order denying leave to file a third post-conviction petition

presenting newly discovered evidence raising a claim of actual innocence, the court held that
a petition raising a claim of actual innocence is not subject to the “cause and prejudice” test.
After an exhaustive examination of the facts set forth in the defendant's affidavits, including
expanded affidavits by two witnesses who had previously executed affidavits for the second
petition, the Appellate Court held that defendant “presented a valid freestanding claim of
actual innocence, which is an alternative means by which a defendant can gain review of a
successive petition, not an additional inquiry to the cause and prejudice test.” 

The court declined to apply any form of procedural default although the evidence had
not presented in either of the first two petitions. “[G]iven the pro se status of the defendant
in his initial two post-conviction petitions and the gravity of the offenses . . . fundamental
fairness requires that defendant's claims receive full consideration on their merits.”

(This summary was written by Deputy State Appellate Defender Daniel Yuhas.)

Top

§9-1(d)
Contents of Petition

People v. Collins, 202 Ill.2d 59, 782 N.E.2d 195 (2002) The Post-Conviction Hearing Act
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requires that a post-conviction petition be verified by affidavit and supported by "affidavits,
records, or other evidence," or explain why such evidence is unavailable (725 ILCS 5/122-1(b);
122-2). The failure to attach such affidavits or explain their absence justifies summary
dismissal. See also, People v. Hall, 217 Ill.2d 324, 841 N.E.2d 913 (2005) (defendant complied
with the rule where he attached a transcript of the guilty plea hearing, a copy of the charging
instrument, and an affidavit detailing counsel's misrepresentations in support of his claim
that trial counsel was ineffective at his guilty plea proceedings). In Collins, the trial court
properly dismissed a pro se post-conviction petition, which alleged that counsel agreed to
appeal the conviction but failed to do so, where the petition was unsupported by affidavits,
records, or other evidence and failed to offer any explanation for the absence of such
documentation. Defendant's sworn verification is not a substitute for the requisite
documentation.

The court distinguished People v. Washington, 38 Ill.2d 446, 232 N.E.2d 738 (1967) and
People v. Williams, 47 Ill.2d 1, 264 N.E.2d 697 (1970), where the petitions contained claims
arising from conversations between defendants and their attorneys and were supported only
by defendants' sworn verifications. In Washington, the petition contained an explanation for
the failure to support the petition, while in Williams the facts of the petition allowed the court
to "easily infer" that the only affidavit possible would have been from the attorney whose
competence was being challenged. In Collins, defendant's petition lacked "even a single
allegation" from which an explanation for the failure to provide supporting evidence could be
inferred. 

See also, People v. Morris, 335 Ill.App.3d 70, 779 N.E.2d 504 (1st Dist. 2002) (Collins
distinguishable because Collins involved a summary dismissal at the first stage, not a
second-stage petition as in Morris, and petition in Morris included affidavits and trial records
revealing the expected testimony of the alibi witnesses, despite absence of affidavits showing
the substance of the witnesses' testimony; unlike Collins, the trial record "memorialized the
testimony of the alibi witnesses"); People v. Hanks, 335 Ill.App.3d 894, 781 N.E.2d 601 (1st
Dist. 2002) ("[w]e do not construe . . . Collins to require an affidavit in every post-conviction
petition"; "in the case at bar, the record, the contents of the court file and the exhibits allow
for objective and independent corroboration of the allegation"); People v. Rivera, 342 Ill.App.3d
547, 795 N.E.2d 1016 (2d Dist. 2003) (Collins distinguishable because the only attachment in
Collins was a "verification page," which did not reference any statutory provision, whereas in
Rivera, the petition included a "certification" referencing §1-109 of the Code of Civil Procedure,
which states that any "pleading, affidavit, or other document certified in accordance with this
Section may be used in the same manner and with the same force and effect as though
subscribed and sworn to under oath" and is "at least the equivalent of an affidavit"; also, the
petition was further supported by docket entries indicating that counsel filed neither a motion
to withdraw the plea nor a notice of appeal; "Collins does not hold that each and every
allegation in a petition must have evidentiary support"). But see, People v. Rogers, 372
Ill.App.3d 859, 866 N.E.2d 1256 (2nd Dist. 2007) (under Collins, the mere verification of a
petition is not a substitute for the attachment of supporting documents. 

People v. Hall, 217 Ill.2d 324, 841 N.E.2d 913 (2005) The failure to attach independent
corroborating documentation, or to explain its absence, may be excused where the only other
affidavit which defendant could be expected to furnish is that of the attorney whose
competence is being challenged. Where the petition and defendant's affidavit implied that the
alleged ineffectiveness occurred during private, privileged consultations between defendant
and the attorney, it could be reasonably inferred that the only persons present were defendant
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and the attorney. It could also be inferred that the only possible affidavit other than
defendant's would have been that of the attorney. See also, People v. Rogers, 372 Ill.App.3d
859, 866 N.E.2d 1256 (2nd Dist. 2007) (the exception applies only where the petition raises a
claim which rests solely on communications between defendant and her attorney; while the
exception did not apply to a claim that defense counsel failed to investigate the prosecutor's
misrepresentation of a witness's expected testimony (because the petitioner could have asked
the witness to furnish an affidavit), the exception did apply to a different claim - that defense
counsel was ineffective for failing to move to withdraw defendant's guilty plea).

People v. Delton, 227 Ill.2d 247, 882 N.E.2d 516 (2008) The requirement to submit factual
documentation is intended to allow objective or independent corroboration of defendant's
allegations. Thus, the affidavits and exhibits that accompany a post-conviction petition must
identify with reasonable certainty the sources, character, and availability of evidence
supporting the allegations. Here, the petition lacked sufficient supporting documentation, did
not explain its absence, and did not support an inference that there was an explanation.

People v. Enis, 194 Ill.2d 361, 743 N.E.2d 1 (2000) Petitioner failed to support petition with
an affidavit from the potential witness, whom counsel was allegedly ineffective for failing to
call. Without such an affidavit, a reviewing court is unable to determine whether a prospective
witness could have provided favorable testimony or information, and therefore cannot review
the ineffectiveness claim. Even if an unsworn, unsigned, untitled report identified as
"investigation notes" was an adequate substitute for an affidavit, in view of the overwhelming
evidence of guilt there was no reasonable probability that the outcome of the trial would have
been different had the witness been called.
 
People v. Gendron, 41 Ill.2d 518, 244 N.E.2d 149 (1969) Petition was properly dismissed
where it alleged that the State compelled a witness to testify falsely, but advanced no factual
basis for the assertion and no explanation for the lack of supporting documents. But see,
People v. Edsall, 94 Ill.App.3d 469, 418 N.E.2d 943 (5th Dist. 1981) (the petition was
sufficient, though it lacked supporting affidavits, because the petition satisfactorily explained
why no affidavits were attached, and letters which were attached constituted evidence in
support of the allegations); People v. Johnson, 377 Ill.App.3d 854, 879 N.E.2d 977 (5th Dist.
2007) (petition was sufficient where it included photocopies of portions of the trial record, the
claims in the petition could be decided on the basis of the record, and the constitutional issue
was that appellate counsel was ineffective for not having raised issues on appeal).

People v. Farnsley, 53 Ill.2d 537, 293 N.E.2d 600 (1973) When allegations of perjury are
made, the petition or accompanying affidavits should identify the source from which the
evidence of perjury would be forthcoming. 

People v. Nelson, 45 Ill.2d 1, 257 N.E.2d 104 (1970) Reversed and remanded for affidavits
in support of allegation that after proceeding convened, the trial court held an in-chambers
conference without allowing defendant to attend. 

People v. Smith, 352 Ill.App.3d 1095, 817 N.E.2d 982 (1st Dist. 2004) Petition was legally
sufficient, though petitioner failed to attach adequate documentation of his claims, where
petitioner had sought leave of the trial court to take deposition of willing State witness Pamela
Fish (who allegedly engaged in a pattern of perjury in criminal trials) and tried to subpoena
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documents from the State's Attorney's Office. Because the State's successful motion to quash
both subpoenas prevented defendant from developing a further record, and because Fish's
alleged perjury at defendant's trial closely paralleled her allegedly false testimony in another
case for which defendant had obtained documentary evidence, defendant made a sufficient
allegation of constitutional error to require an evidentiary hearing.

________________________________________
Cumulative Digest Case Summaries §9-1(d)

People v. Barghouti, 2013 IL App (1st) 112373 (No. 1-11-2373, 12/20/13)
Based on its own review of the record, the Appellate Court identified a potential issue

and asked the parties for further briefing. Following briefing, the Appellate Court held that
defendant’s first-stage post-conviction petition made an arguable claim of ineffective
assistance of counsel where trial counsel failed to properly advise defendant of the sentencing
consequences he faced if he rejected the State’s plea offer.

1. To determine whether a first-stage post-conviction petition states the gist of a
constitutional claim, the Appellate Court must review the entire petition in light of the trial
record. The court’s review is not limited to those claims raised on appeal. Where the court on
its own review of the record discovers a clear and obvious error not raised by appellate counsel,
the court may properly request that the parties brief the issue.

Here, the court determined that defendant’s post-conviction petition raised a
meritorious claim that he rejected a plea bargain based on erroneous advice of his trial
counsel. Since this claim had not been raised by appellate counsel, the court ordered the
parties to brief the issue. The court rejected the State’s argument that it had overstepped its
authority by requesting briefing on this issue. After examining the Illinois Supreme Court’s
decisions in Coleman, 183 Ill.2d 366 (1998), Edwards, 197 Ill. 2d 239 (2001), and Hodges,
234 Ill. 2d 1 (2009)(all discussing the appropriate standards for reviewing first-stage
dismissals), the Appellate Court concluded that nothing in those decisions limited review to
those parts of the petition argued on appeal. Instead, those decisions allow the Appellate Court
to address any issues it discovers during its own review of the record. A reviewing court has
the authority to address unbriefed issues where a clear and obvious error exists in the lower
court’s proceedings.

2. A first-stage post-conviction petition alleging ineffective assistance of counsel may
not be dismissed if it is arguable that (a) counsel’s performance fell below an objective
standard of reasonableness and (b) the defendant was prejudiced. A petition lacks an arguable
basis in law or fact only if it is based on an indisputably meritless legal theory or a fanciful
factual allegation.

Here, the petition alleged that trial counsel failed to advise defendant that if he rejected
the State’s 12-year plea offer and was found guilty, he faced a prison term of 6 to 60 years;
instead counsel erroneously advised defendant that he would be eligible for probation. The
petition also alleged that defendant would have accepted the State’s offer if counsel had
properly advised him of the correct sentencing range. These allegations made an arguable
claim that trial counsel provided ineffective assistance and that defendant suffered prejudice
because he would have accepted the plea bargain if he had received accurate advice about the
sentencing range.

3. A defendant alleging ineffective assistance of trial counsel in a first-stage post-
conviction petition does not need to obtain an affidavit from his counsel. Even without an
affidavit, the reviewing court will still accept as true the defendant’s allegations of ineffective
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assistance of counsel. Such affidavits are difficult or impossible to obtain and requiring them
would contravene the settled standards requiring a reviewing court to accept as true all facts
alleged in the petition unless contradicted by the record. 
 (Defendant was represented by Assistant Defender Robert Hirschhorn, Chicago.)

People v. Cage, 2013 IL App (2d) 111264 (No. 2-11-1264, 3/29/13)
Noting a conflict in precedent, the Appellate Court concluded that the petitioner’s

failure to verify a pro se post-conviction petition by affidavit is not an adequate ground for
dismissal of the petition at the first stage. In evaluating a post-conviction petition at the first
stage, the standard is whether the petition is frivolous or patently without merit, or in other
words whether it has an arguable basis in law or fact. The lack of notarization of a verification
affidavit does not render a petition patently without merit, but is instead a non-jurisdictional
procedural defect which can be cured at the second stage. 

The trial court’s summary dismissal order was reversed and the cause remanded for
further proceedings. 

(Defendant was represented by Assistant Defender Jack Hildebrand, Elgin.)

People v. Carr, 407 Ill.App.3d 513, 944 N.E.2d 859 (2d Dist. 2011) 
Under 725 ILCS 5/122-1(b), a post-conviction petition must be verified by “affidavit.”

Under 725 ILCS 5/122-2, a post-conviction petition must include “affidavits, records, and other
evidence” supporting its allegations or state why the same are not attached. 

The court concluded that for purposes of the Post-Conviction Hearing Act, a document
does not constitute an “affidavit” unless it is notarized. Where a petitioner fails to have his
“affidavits” notarized, the petition is properly dismissed because it does not comply with the
requirements of the Act. 

The court rejected the argument that the notarization requirement applies only to
affidavits required under §122-2, and not to the affidavit verifying the petition under §122-
1(b). The court concluded that under Illinois law, all affidavits must be notarized unless a
Supreme Court Rule or Illinois statute provides an exception to the general rule. 

(Defendant was represented by Assistant Defender Josette Skelnik, Elgin.)

People v. Coleman, 2012 IL App (4th) 110463 (No. 4-11-0463, 12/24/12)
Defendant filed a post-conviction petition claiming that: (1) defense counsel was

ineffective for failing to call two witnesses who would have given exculpatory testimony, (2)
the State committed a Brady violation by failing to disclose to the defense that police officers
tested only one of the 15 bags of white powder found at the scene of the arrest before emptying
all the bags into one large bag for testing by the crime lab, and (3) defense counsel was
ineffective for entering a stipulation that the large bag contained 926 grams of cocaine. The
trial court summarily dismissed the petition as frivolous and patently without merit, finding
that to show prejudice under Strickland defendant was required to show that had the lab
analyst been called to testify, he either would not have testified or would have testified
differently from what was stated in the stipulation. 

In a pro se motion to reconsider the summary dismissal, defendant submitted an
affidavit from a private investigator who had interviewed the analyst who performed the
testing. The affidavit stated that the analyst said he had not performed tests to determine the
purity of the cocaine in the large bag of white powder. The analyst also described the decision
of police to commingle the contents of the 15 bags as “bad evidence gathering.” Although
defendant did not submit an affidavit from the analyst, the investigator’s affidavit stated that
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additional efforts to contact the analyst had been unsuccessful. 
The Appellate Court reversed the order summarily dismissing the petition. 
1. To survive summary dismissal, a post-conviction petition must state the “gist” of a

constitutional claim. However, the “gist” standard describes the petitioner’s burden in alleging
a constitutional deprivation, not the legal standard to be applied by the trial court in
determining whether the petition should be summarily dismissed. In making that
determination, the trial court must apply the “frivolous or patently without merit” standard. 

A petition is patently without merit if it has no arguable basis in either law or fact. A
petition lacks an arguable basis in law or fact when it is based on an indisputably meritless
legal theory or a fanciful factual allegation. The fact that a factual proposition is unlikely does
not make it frivolous or patently without merit. A petition should not be summarily dismissed
unless the lack of legal or factual merit is indisputable. 

2. The court found that the petition failed to present the gist of a constitutional
violation concerning counsel’s failure to call two witnesses to testify, because the only affidavit
attached to the petition was that of the defendant, not the witnesses themselves. Although the
Post-Conviction Hearing Act requires only that the petition be supported by affidavits, the
court concluded that such affidavits should concern matters to which the affiant could testify
if called as a witness. Although defendant’s sworn affidavit described the anticipated
testimony of the two witnesses whom defense counsel failed to call, the defendant would not
be competent to testify to such testimony if called as a witness. Thus, the defendant’s affidavit
was insufficient to withstand summary dismissal, at least in the absence of an explanation
why affidavits from the witnesses themselves were unavailable. 

3. However, the court concluded that the petition showed an arguable case of ineffective
assistance concerning counsel’s agreement to the stipulation that the entire large bag
contained cocaine. To allege the gist of a claim of ineffective assistance of counsel, the
petitioner need not satisfy the Strickland standard of deficient performance and prejudice.
Instead, at the first stage of proceedings a claim of ineffective assistance is sufficient if
counsel’s performance was arguably unreasonable and defendant was arguably prejudiced. An
arguable allegation of prejudice exists if it could be reasonably argued that confidence in the
outcome of the trial was undermined by counsel’s deficient performance. 

Here, defense counsel’s stipulation relieved the State of a potentially serious problem.
In order to aggregate the contents of the 15 bags and obtain a conviction for the cumulative
weight, the State was required to prove beyond a reasonable doubt that each of the 15 bags
contained cocaine. Because only one bag had been tested before the bags were commingled, the
State would have been unable to carry this burden. By stipulating that the entire weight of
the large bag’s contents was cocaine, counsel’s performance was arguably deficient and
arguably undermined confidence in the outcome of the trial, especially in light of the
investigator’s affidavit that no purity test had been conducted. 

The court noted that it need not resolve at this stage whether counsel was ineffective.
Because the claim was arguable, it was clearly not frivolous or patently without merit. Thus,
the petition should not have been summarily dismissed. 
 4. The court also found that the petition made an arguable Brady claim. Due process
requires the State to disclose evidence that is favorable to the accused and material to either
guilt or innocence. Evidence is material if there is a reasonable probability that had it been
disclosed, the result of the proceeding would have been different. Brady evidence must be
disclosed in adequate time to allow the defense to use the favorable material effectively in the
preparation or presentation of its case. 

The petition, supported by defendant’s affidavit, alleged that the State did not inform



the defense that a police officer had commingled 15 bags of white powder into one large bag
after testing only one of the smaller bags. The record did not contradict this claim, because at
trial both attorneys spoke of the commingling as a surprise to the defense. Under these
circumstances, the Brady claim was arguable and therefore sufficient to survive first stage
dismissal.

(Defendant was represented by Assistant Defender Allen Andrews, Springfield.)

People v. Hemingway, 2014 IL App (4th) 121039 (No. 4-12-1039, 7/23/14)
1. The Post-Conviction Hearing Act refers to two separate and distinct types of

affidavits. A verifying affidavit must be filed with the post-conviction petition and is intended
to affirm that the allegations are brought truthfully and in good faith. The absence of a
verification affidavit does not justify summary dismissal of a post-conviction proceeding.

In addition, a post-conviction petition “must have attached thereto affidavits, records,
or other evidence supporting its allegations or shall state why the same are not attached.” 725
ILCS 5/122-2. Thus, a supporting affidavit is one means of providing evidentiary support for
the allegations of the petition. The purpose of a supporting affidavit is to show that the
verified allegations of the petition are capable of objective or independent corroboration.

An affidavit is a written declaration made under oath before a person who has legal
authority to administer oaths. A document which is not sworn before a person who is
authorized to administer oaths is not a defective or inchoate affidavit. Instead, it is not an
affidavit at all.

Thus, unsworn witness statements do not constitute affidavits and do not fulfill the
requirement of a supporting affidavit.

Noting a conflict in appellate authority, the court concluded that summary dismissal
is justified where a statement that is submitted as a supporting affidavit is not notarized. The
court rejected the reasoning of People v. Parker, 2012 IL App (1st) 101809, which held that
a lack of notarization is a mere technical defect which does not justify summary dismissal. The
court adopted the reasoning of People v. Gardner, 2013 IL App (2d) 110598, which found
that summary dismissal is justified where a statement that is submitted as a supporting
affidavit is not notarized and the petition is not accompanied by other supporting evidence or
an explanation of why such evidence is unavailable.

2. A post-conviction claim is forfeited if it is not raised in the original or amended
petition. A pro se post-conviction petition which alleges only that appellate counsel failed to
raise any issue concerning the sentence does not allege the gist of an issue that appellate
counsel was ineffective for failing to challenge the sentence. “[T]he mere fact that appellate
counsel was silent about a sentence is not arguably a constitutional claim.”

Thus, because he failed to present the issue in the petition, defendant forfeited any
ineffective assistance claim concerning appellate counsel’s failure to challenge the sentence.

(Defendant was represented by Assistant Defender Jessica Ware, Chicago.)

People v. Henderson, 2011 IL App (1st) 090923 (No. 1-09-0923, 11/17/11)
1. The Post-Conviction Hearing Act provides that any person “imprisoned in the

penitentiary” may seek relief under the Act. 725 ILCS 5/122-1(a). A remedy under the Act is
only available to persons who are actually being deprived of their liberty, not persons who
have completely served their sentences and merely wish to purge their criminal records of past
convictions. Thus a defendant has standing under the Act so long as he is challenging a
conviction for which he continues to serve some form of sentence. When a defendant’s
conviction is no longer an encumbrance on his liberty, he no longer needs assistance from the
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Act to secure his liberty, and the Act is no longer available to him.
2. The Appellate Court recognized that no court has previously addressed whether a

defendant, who had standing under the Act to file a petition, subsequently loses standing
when no portion of his sentence remains to be served. The court concluded that no meaningful
distinction could be drawn between instances where a defendant’s liberty is not encumbered
when he files the petition and those instances in which a defendant regains his liberty after
the petition is filed. In neither case is the purpose of the Act served by giving defendant relief. 

Because defendant had completely served his sentence, including his MSR term, while
his appeal from the dismissal of his post-conviction petition was pending, he no longer needed
the Act’s assistance to secure his liberty. Even if the cause were remanded, the trial court
would be obligated to deny relief to defendant due to this defect. Therefore, the appeal from
the dismissal of the petition was moot.

3. The Act allows summary dismissal at the first stage only where a defect renders the
petition frivolous or patently without merit. 725 ILCS 5/122-2.1(a)(2). At the first stage, the
court does not measure the petition’s procedural compliance, only its substantive virtue.

The Act requires that the allegations of the petition be supported by “affidavits, records,
or other evidence.” 725 ILCS 5/122-2. The purpose of these affidavits is to show that the
allegations can be objectively and independently corroborated, and therefore their absence can
be the basis for a first-stage dismissal as they relate to the substance of the petition.

The Act also requires that the “proceedings shall be commenced by filing . . . a petition
. . . verified by affidavit.” 725 ILCS 5/122-1(b). The lack of notarization of the verification
affidavit required by §122-1(b) does not qualify as the basis for a first-stage dismissal because
that affidavit has no relation to the substance of defendant’s allegations. The verification
affidavit requirement merely confirms that the allegations are brought truthfully and in good
faith.

The State can object to the lack of notarization at the second stage and appointed
counsel can assist in arranging for notarization of the verification affidavit. The court found
that addressing this defect at the second stage also comports with “practical considerations
which arise in the prison system.” Although not properly before the court, a memorandum
written by a IDOC employee that was attached to defendant’s reply brief stated that notaries
are not always available in prisons. Defendant’s affidavit in People v. Wilborn, 2011 IL App
(1st) 092802, also indicated that prisoners lack the ability to have affidavits notarized.

(Defendant was represented by Assistant Defender Pamela Rubeo, Chicago.)

People v. Hommerson, 2013 IL App (2d) 110805 (No. 2-11-0805, 1/18/13)
1. Noting a conflict in appellate authority, the Appellate Court concluded that at the

first stage of post-conviction proceedings, the trial court may summarily dismiss a pro se post-
conviction petition because it lacks a valid, notarized affidavit attesting to the veracity of its
contents. The court acknowledged that it is improper to base a first stage dismissal on a
procedural ground such as untimeliness, but held that the requirement of a notarized affidavit
“goes to the very heart of whether [the] allegations are frivolous or patently without merit.”
The court concluded that the purpose of requiring an affidavit is to confirm that the
allegations have been brought truthfully and in good faith, and that the absence of an affidavit
creates “the logical inference . . . that the allegations are neither truthful nor brought in good
faith. Allegations that are untruthful or are not brought in good faith are frivolous and
patently without merit.”

The court rejected appellate authority holding that the affidavit requirement is merely
a procedural or technical requirement, and is therefore not an appropriate ground for
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summary dismissal at the first stage proceedings. The court criticized such cases as rendering
the affidavit requirement of §122-1(b) “surplusage” and allowing the petitioner to advance to
second stage proceedings by merely making sufficient allegations to allege the gist of a
constitutional issue, without regard to the truthfulness of those allegations.

2. In dissent, Justice Burke found that a petitioner’s failure to verify a post-conviction
petition by affidavit is a non-jurisdictional, procedural defect, and like other procedural defects
does not provide a basis for summary dismissal of a post-conviction petition. Justice Burke
noted that most pro se petitions are drafted by incarcerated defendants with little legal
knowledge or training, and that at the first stage the sole issue concerns whether the petition
states constitutional claims. The merits of such claims and whether the petition satisfies
procedural requirements are questions that are left to second stage proceedings. 

(Defendant was represented by Assistant Defender Kathleen Hamill, Elgin.)

People v. McCoy, 2011 IL App (2d) 100424 (No. 2-10-0424, 12/16/11)
The Post-Conviction Hearing Act provides that “[t]he proceeding shall be commenced

by filing . . . a petition . . . verified by affidavit.” 725 ILCS 5/122-1(b). Affidavits filed pursuant
to the Act must be notarized to be valid. Certification pursuant to §1-109 of the Code of Civil
Procedure (735 ILCS 5/1-109) is not an adequate substitute for the verification requirement.
The court also rejected the argument that, because a petition that fails to comply with the
verification requirement does not commence the proceedings as provided by §122-1(b), any
such petition should be dismissed without prejudice. 

Defendant’s post-conviction petition was supported by a properly notarized affidavit,
but the verification page signed by defendant was not notarized. Even if certification pursuant
§1-109 could suffice as a substitute for notarization, defendant’s verification page made no
reference to §1-109 or the penalties provided by that section. It was in the form of an affidavit
and therefore needed to be notarized. Defendant’s attached affidavit also did was not a
substitute for verification because although defendant “swore to the truth of certain broad
elements of his petition, the statements were sufficiently vague that he avoided swearing to
the truth of the essential details.” Therefore, the petition was properly dismissed with
prejudice.

(Defendant was represented by Assistant Defender Bruce Kirkham, Elgin.)

People v. Nitz, 2011 IL App (2d) 100031 (No. 2-10-0031, 10/24/11)
1. 725 ILCS 5/122-1(b) provides that a post-conviction petition must be verified by

affidavit. An affidavit is valid only if it is notarized. The trial court properly dismisses a post-
conviction petition which does not include a notarized affidavit. 

The failure to provide a notarized affidavit does not deprive the trial court or the
Appellate Court of jurisdiction to consider the petition, but does provide a basis for dismissing
the petition. 

Although 735 ILCS 5/1-109 provides a verification process where verification is
required by the Code of Civil Procedure, verification is not applicable to post-conviction
proceedings, which are governed by the Post-Conviction Hearing Act. Therefore, verification
under §1-109 is not a satisfactory substitute for a notarized petition. (Overruling People v.
Rivera, 342 Ill.App.3d 547, 795 N.E.2d 1016 (2d Dist. 2003)). 

2. Although there is no constitutional right to counsel in post-conviction proceedings,
once counsel is appointed and the petition advanced to the second stage, the Post-Conviction
Hearing Act affords indigents a statutory right to the reasonable assistance of counsel.
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Supreme Court Rule 651(c) requires counsel to make any amendments to a pro se petition that
are necessary to adequately present defendant’s contentions. The failure to present
defendant’s post-conviction claims in appropriate legal form constitutes unreasonable
assistance. 

Here, post-conviction counsel failed to provide reasonable assistance when he failed to
remedy the absence of a notarized affidavit when the amended petition was filed. The cause
was remanded for the appointment of new counsel and the filing of a new amended petition. 

(Defendant was represented by Assistant Defender Jack Hildebrand, Elgin.) 

People v. Terry, 2012 IL App (4th) 100205 (No. 4-10-0205, 1/31/12)
The Post-Conviction Hearing Act provides that ‘[t]he proceeding shall be commenced

by filing with the clerk of the court in which the conviction took place a petition (together with
a copy thereof) verified by affidavit. 725 ILCS 5/122-1(b).

Persuaded by the First District decision in People v. Henderson, 2011 IL App (1st)
090923, the Fourth District held that the failure to attach a notarized verification affidavit to
a post-conviction petition is not a reason to summarily dismiss the petition at the first stage.
The court declined to adopt the contrary approach of the Second District in People v. Carr,
407 Ill.App.3d 513, 944 N.E.2d 859 (2d Dist. 2011).

An affidavit filed pursuant to the Act must be notarized. But the Act allows for
summary dismissal at the first stage only where the defect renders the petition frivolous and
patently without merit. Those terms do not encompass there mere lack of notarization of a
verification affidavit. The technicality of not having a notarized affidavit is a more appropriate
objection at the second stage.

(Defendant was represented by Assistant Defender Larry Bapst, Springfield.)

People v. Turner, 2012 IL App (2d) 100819 (No. 2-10-0819, modified 7/11/12)
1. The Post-Conviction Hearing Act provides that the proceeding shall be commenced

by the filing of a petition verified by affidavit. 725 ILCS 5/122-1(b). An affidavit filed pursuant
to the Act must be notarized to be valid. Lack of notarization is not cured by certification
under §1-109 of the Code of Civil Procedure. 735 ILCS 5/1-109.

There is a split of authority among the Appellate Courts as to whether a petition
lacking a notarized affidavit may be dismissed for that reason at the first stage of a post-
conviction proceeding. Regardless of this split, the State was permitted to raise the issue for
the first time on appeal from a first-stage dismissal because that was its earliest opportunity
to do so. At first-stage proceedings, the court acts without input from the State. 

Raising the issue for the first time on appeal is not permissible in an appeal from a
second-stage dismissal. If the State raises the issue in the trial court, it can be addressed and
resolved. Appointed counsel has a duty to remedy procedural defects in the petition. The State
procedurally defaults the issue of lack of notarization by failing to raise it in its motion to
dismiss.

2. The State did not move to dismiss defendant’s petition on the ground that the
affidavit accompanying the petition was not notarized. It argued for the first time on appeal
that dismissal of the petition could be affirmed on the ground that the affidavit was not
notarized. The State forfeited this challenge by failing to raise it in its motion to dismiss,
which would have given defendant the opportunity to remedy the defect and promoted efficient
disposition of the petition.

3. Addressing the split of authority regarding whether the absence of a notarized
affidavit is a basis for a first-stage dismissal, the Appellate Court opined that it was not. The
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State’s ability to forfeit the defect makes an invalid affidavit akin to a petition’s untimeliness,
which likewise is not a basis for a first-stage dismissal.

The Appellate Court nonetheless affirmed the dismissal of the petition, finding the
allegations insufficient to merit an evidentiary hearing.

(Defendant was represented by Assistant Defender Jessica Pamon, Chicago.)

People v. Wilborn, 2011 IL App (1st) 092802 (No. 1-09-2802, 9/23/11, modified on denial of
rehearing, 2/24/12)

The Post-Conviction Hearing Act provides that a post-conviction petition “shall have
attached thereto affidavits, records, or other evidence supporting its allegations or shall state
why the same are not attached.” 725 ILCS 5/122-2. An affidavit is a declaration, on oath, in
writing, sworn to before some person who has authority under the law to administer oaths.

A document purporting to be an affidavit that was signed but not notarized was
attached to defendant’s post-conviction petition. The appellate court agreed with the decision
in People v. Henderson, 2011 IL App (1st) 090923, that the absence of notarization did not
qualify as the basis for a first-stage dismissal of the petition, where the defendant was
imprisoned and there was no guarantee that he would be afforded the services of a notary. The
court declined to follow the contrary decision in People v. Carr, 407 Ill.App.3d 513, 944
N.E.2d 859 (2d Dist. 2011).

The purposes of the Post-Conviction Hearing Act and 725 ILCS 5/122-2.1 would be
hindered by preventing petitions that are neither frivolous nor patently without merit from
proceeding to the second stage due to the technicality of lack of notarization. At the second
stage, the State will have the opportunity to object to the lack of notarization, and appointed
counsel can assist in arranging for notarization.

(Defendant was represented by Assistant Defender David Harris, Chicago.)

Top

§9-1(e)
First Stage of Post-Conviction Proceedings

§9-1(e)(1)
Summary Dismissal Generally

People v. Porter, 122 Ill.2d 64, 521 N.E.2d 1158 (1988) The summary dismissal provision of
the Act, which allows the dismissal of "frivolous" or "patently without merit" petitions without
the appointment of counsel, was upheld. It does not conflict with Supreme Court Rule 651(c)
(Appeals in Post-Conviction Proceedings), violate the separation of powers doctrine, or violate
equal protection. Due process does not require the appointment of counsel for post-conviction
petitioners. Finally, in dismissing a petition, a judge is not required to enter a written order
specifying findings of fact and conclusions of law. See also, People v. Jones, 318 Ill.App.3d
1189, 744 N.E.2d 344 (4th Dist. 2001) (Public Act 83-942, which authorized summary
dismissal of post-conviction petitions as frivolous or patently without merit, did not violate the
single-subject rule of the Illinois Constitution); People v. Vilces, 321 Ill.App.3d 937, 748 N.E.2d
1219 (2d Dist. 2001) (same).

People v. Rivera, 198 Ill.2d 364, 763 N.E.2d 306 (2001) A trial judge may summarily dismiss
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a non-capital post-conviction petition as frivolous or patently without merit only if all of the
issues are frivolous. A post-conviction petition that alleges even a single non-frivolous issue
must be docketed in its entirety for the appointment of counsel and further proceedings. See
also, People v. Johnson, 377 Ill.App.3d 854, 879 N.E.2d 977 (5th Dist. 2007); People v. Rogers,
372 Ill.App.3d 859, 866 N.E.2d 1256 (2nd Dist. 2007). But see People v. Simmons, ___
Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2009) (No. 1-06-3114, 2/20/09) (Rivera does not apply
retroactively to post-conviction determinations made before Rivera was decided).

People v. Boclair, 202 Ill.2d 89, 789 N.E.2d 734 (2002) The Post-Conviction Hearing Act does
not authorize the summary dismissal of a post-conviction petition on untimeliness grounds.
See also, People v. Britt-El, 206 Ill.2d 331, 794 N.E.2d 204 (2002) (Boclair does not apply
retroactively to a post-conviction proceeding, which was summarily dismissed on timeliness
grounds several years before Boclair was decided).

People v. Gaultney, 174 Ill.2d 410, 675 N.E.2d 102 (1996) In determining whether a petition
is frivolous and subject to summary dismissal, the trial court alone is to consider whether a
petition is frivolous or patently without merit, without pleadings or input from either party.
Here, the State's premature filing of a motion to dismiss was harmless because the court did
not rely on the motion. See People v. Ponyi, 315 Ill.App.3d 568, 734 N.E.2d 935 (1st Dist. 2000)
(the trial court erred by entering a summary dismissal order after asking the prosecutor
several questions about the law and the facts, and the error was not harmless where the
State's input affected the trial court's ruling).

People v. Rogers, 197 Ill.2d 216, 756 N.E.2d 831 (2001) Summary dismissal is appropriate
where a claim is substantively rebutted by the record. See also, People v. Rogers, 197 Ill.2d
216, 756 N.E.2d 831 (2001). But see, People v. Paleologos, 345 Ill.App.3d 700, 803 N.E.2d 108
(1st Dist. 2003) (summary dismissal is inappropriate where the claim stands uncontradicted;
trial court erred in summarily dismissing petition where record did not rebut petition's
allegation (that defendant would have accepted plea offer had counsel not misinformed him
of the maximum sentence)); People v. Plummer, 344 Ill.App.3d 1016, 801 N.E.2d 1045 (1st
Dist. 2003) (trial court erred by summarily dismissing a post-conviction petition; allegation
that counsel was ineffective for failing to obtain mental health records of the State's principal
witness before trial presented the gist of a constitutional issue where that allegation was not
contradicted by the record). 

People v. Brisbon, 164 Ill.2d 236, 647 N.E.2d 935 (1995) The trial court is authorized to
dismiss a frivolous petition without appointing counsel only where a non-death sentence was
imposed. Where a post-conviction petition is filed in a death penalty case, the trial court must
appoint counsel and await a response from the State before ruling. (See also §9-1(c)). See also,
People v. Ceja, 381 Ill.App.3d 178, 886 N.E.2d 387 (2d Dist. 2008) (where defendant filed a
post-conviction petition while he was serving a death sentence, the subsequent commutation
of his death sentence did not allow the trial court to dismiss the petition as frivolous).

People v. Robinson, 217 Ill.2d 43, 838 N.E.2d 930 (2005) An order summarily dismissing a
post-conviction petition as frivolous or patently without merit "is final and shall be served
upon the petitioner by certified mail within 10 days of its entry." Where defendant was able
to file a timely notice of appeal, he was not entitled to have his petition docketed for
second-stage proceedings although the dismissal order was not served for 12 days because
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there was no prejudice to defendant.

People v. Brooks, 221 Ill.2d 381, 851 N.E.2d 59 (2006) A post-conviction petition may be
summarily dismissed as frivolous within 90 days after it is "fil[ed] and docket[ed]." The 90-day
requirement is mandatory - failure to rule on a petition within 90 days renders any subsequent
summary dismissal void. Defendant's petition was "docketed" when the clerk entered it in the
case file and set it for a hearing. See also, People v. Greer, 212 Ill.2d 192, 817 N.E.2d 511
(2004).

People v. Watson, 187 Ill.2d 448, 719 N.E.2d 719 (1999) The 90-day period during which a
trial court may dismiss a post-conviction petition as frivolous or patently without merit begins
to run anew upon the filing of an amended post-conviction petition. See also, People v.
Volkmar, 363 Ill.App.3d 668, 843 N.E.2d 402 (5th Dist. 2006) (Watson does not apply where
the trial judge failed to summarily dismiss the petition within the 90-day period, but
appointed counsel and proceeded to the second stage; once an amended petition is filed by
counsel at the second stage, any dismissal should be by the State's motion to dismiss and
under the adversarial process, not through summary dismissal by the trial court).

People v. Angarola, 387 Ill.App.3d 732, 900 N.E.2d 1281 (2d Dist. 2009) A first-stage
summary dismissal of a post-conviction petition may be based on mootness, as well as on res
judicata or waiver.

People v. Smith, 326 Ill.App.3d 831, 761 N.E.2d 306 (1st Dist. 2001) In determining whether
a petition is frivolous and without merit, the trial court must presume the truth of all
well-pled facts not rebutted by the record.

People v. Mack, 336 Ill.App.3d 39, 782 N.E.2d 794 (1st Dist. 2002) A claim of newly
discovered evidence establishing actual innocence should not be summarily dismissed;
allowing the summary dismissal of petitions alleging actual innocence "could lead to an
miscarriage of justice." 

People v. Vasquez, 307 Ill.App.3d 670, 718 N.E.2d 356 (2d Dist. 1999) The period in which
an appeal is pending from the dismissal of a post-conviction petition as untimely does not toll
the 90-day period in which a trial court may dismiss the petition as frivolous or patently
without merit. Where the petition was dismissed because it was untimely, without any ruling
whether it was frivolous or patently without merit, and the appellate court subsequently held
that the petition was timely, the 90-day-period had elapsed.

People v. Woods, 141 Ill.App.3d 1079, 491 N.E.2d 159 (1st Dist. 1986) The trial judge erred
by dismissing the petition without entering a written order specifying reasons or giving any
other indication of the basis for his decision. Unlike People v. Cox, 136 Ill.App.3d 623, 483
N.E.2d 422 (1st Dist. 1985), which held that a written dismissal order was not mandatory, the
record shows that the judge neither substantially complied with the statutory directive nor
gave any independent consideration with regard to the allegations. 

_____________________________________________
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People v. Allen, 2015 IL 113135 (No. 113135, 5/21/15)
1. At first-stage proceedings on a post-conviction petition, the court considers the

petition’s substantive merit rather than its compliance with procedural rules. The threshold
to avoid summary dismissal is low, in recognition of the fact that many petitions are drafted
by inmates without the assistance of an attorney. If a petition alleges sufficient facts to state
the gist of a constitutional claim, first-stage dismissal is improper. A petition which presents
legal points that are arguable on their merits may not be summarily dismissed.

Despite the low threshold to avoid first-stage dismissal, the pro se petitioner must
supply a sufficient factual basis to show that the allegations in the petition are “capable of
objective or independent corroboration.” Thus, a petition must be accompanied by supporting
evidence, which may include “affidavits, records, or other evidence.” 725 ILCS 5/122-2.

A supporting affidavit is separate from a verification affidavit, which also must
accompany the petition. 725 ILCS 5/122-1(b). The purpose of the verification affidavit is to
confirm that the allegations are brought truthfully and in good faith.

In People v. Collins, 202 Ill. 2d 59, 782 N.E.2d 195 (2002), the court affirmed the first
stage dismissal of a post-conviction petition which had a verification affidavit but lacked any
supporting evidence. By contrast, in People v. Hommerson, 2014 IL 115638, the court
concluded that it is improper to summarily dismiss a petition solely because it lacks a
verification affidavit. Instead, if a petition alleges the gist of a constitutional violation, the lack
of a verification affidavit should be raised by the State at the second-stage of the proceedings,
after counsel has been appointed and had an opportunity to file an amended petition.

2. Defendant’s pro se petition contained a signed statement by a person named
Langford. The statement took responsibility for the offense and stated that defendant had not
been involved. The statement asserted that it was made under penalty of perjury, and
contained several fingerprints at the bottom. However, it was not notarized. In summarily
dismissing the petition at the first stage, the trial court stated that the statement did not
qualify as an “affidavit” because it had not been notarized.

The Supreme Court acknowledged that a statement is an “affidavit” only if it has been
sworn before a person with legal authority to administer oaths. The lack of notarization of a
supporting affidavit does not justify summary dismissal of the petition, however, because
supporting evidence is not required to be in the form of an affidavit and the presence or
absence of notarization does not prevent the trial court determining whether the “gist”
standard for first stage proceedings is satisfied.

Thus, a petition may not be summarily dismissed solely for lack of notarization of an
evidentiary affidavit. The court noted, however, that the State would be able to raise the lack
of notarization of an evidentiary affidavit at second-stage proceedings if counsel was unable
to obtain a properly notarized affidavit. At that time, the absence of notarization might be an
adequate basis on which the trial court could dismiss the petition.

3. The court also found that the petition was not frivolous and patently without merit
for reasons other than the lack of notarization of Langford’s statement. Although the
statement was “bare-bones,” it was sufficient to show that the petition’s allegations were
subject to corroboration. The court criticized the trial court for evaluating credibility at the
first stage instead of focusing on whether the petition set forth the gist of a constitutional
issue.

The court noted that a petition claiming actual innocence based on newly discovered
evidence must present supporting evidence that is new, noncumulative, material, and of such
character as to change the result of the trial. However, the court found that there was no
reason to believe that defendant could have obtained Langford’s statement at an earlier date,
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even if he was aware of Langford’s name at the time of trial, where both defendant and
Langford were incarcerated and Langford would presumably be reluctant to confess to a
murder.

Because the petition made an adequate showing that evidence was available to support
the petition’s allegations, the trial court erred by ordering summary dismissal. The order was
reversed and the cause remanded for second stage proceedings.

(Defendant was represented by Assistant Defender Brian McNeill, Chicago.)

People v. Brown, 236 Ill.2d 175, 923 N.E.2d 748 (2010) 
1. The summary dismissal of a post-conviction petition is reviewed de novo. To survive

first stage dismissal, the petitioner must present the “gist” of a constitutional violation. A
“gist” requires only a limited amount of factual detail, without legal argument or citations.

A post-conviction petition fails to present the “gist” of a constitutional violation if it has
no arguable basis either in law or in fact. A petition lacks an arguable basis in law or fact if
it is based on an “indisputably meritless legal theory” or “fanciful factual allegations.” One
example of an “indisputably meritless legal theory” is a claim that is completely contradicted
by the record. “Fanciful factual allegations” include those that are “fantastic or delusional.”

2. The court concluded that a pro se post-conviction petition challenging a conviction
for attempt murder of a police officer was sufficient to survive summary dismissal. The
allegation that trial counsel was ineffective for failing to request a fitness hearing was not
based on an indisputably meritless legal theory or fanciful allegations; defendant submitted
medical records indicating that he had been diagnosed as mentally ill and prescribed
psychotropic medications, the petition included affidavits from defendant’s mother and aunt
stating that they had informed defense counsel of defendant’s mental illness and use of
psychotropic medications, and the mother’s affidavit indicated that she had told counsel of
defendant’s history of suicide attempts. 

Furthermore, the claim was not rebutted by the record. Although defense counsel said
at sentencing that he had no knowledge of defendant’s use of psychotropic medication, his
statements were contradicted by the affidavits attached to the post-conviction petition and
undermined by defendant’s claim that counsel spent only a few minutes with him before each
hearing and was distracted by his father’s death. The court also stressed that counsel’s
statements did not positively rebut defendant’s allegations concerning his mental illness,
suicide attempts, and inability to understand the trial proceedings due to the effect of
psychotropic medications.

Similarly, although the trial court said at sentencing that it had no bona fide doubt of
defendant’s fitness, that statement was not determinative of the issue of fitness to stand trial
and did not positively rebut the defendant’s allegations.

In addition, defendant made a statement at sentencing in which he stated that he had
been depressed at the time of the offense, had threatened officers because he wanted to force
them to kill him, and had been under the influence of psychotropic medications at the time of
trial. The court noted that because the sentencing occurred more than a month after trial,
defendant’s lucidity at sentencing did not establish that he had been fit at the time of trial. In
addition, defendant’s statements at sentencing did not contradict his statements concerning
the effect of the psychotropic medication on his ability to understand the trial proceedings or
rebut the evidence of a bona fide doubt of fitness.

At most, the record created a factual dispute concerning a bona fide doubt of
petitioner’s fitness to stand trial. Because the allegations of the petition are to be taken as true
at the first stage of the proceedings, and weight and credibility are not at issue, defendant
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clearly alleged the “gist” of a constitutional issue. Therefore, the post-conviction petition
should have proceeded to a second stage proceeding. 

3. For two reasons, the court criticized the dissent’s finding that the petition should
have been summarily dismissed. First, the majority stated that the dissent erroneously
applied capital and second-stage precedents to the summary dismissal stage. Second, the
majority stated that the dissent failed to accept the allegations of the petition as true for
purposes of deciding whether summary dismissal was appropriate. 

(Defendant was represented by Assistant Defender Yasaman Navai, Chicago.) 

People v. Hodges, 234 Ill.2d 1, 912 N.E.2d 1204 (2009)
1. To survive dismissal at the first stage of post-conviction proceedings, a pro se

defendant need allege only the “gist” of a constitutional claim. A pro se petitioner is not
excused for providing any factual detail concerning the alleged constitutional violation,
however, and must attach affidavits or other evidence supporting the petition or explain why
such items are not attached. Evidentiary support for a post-conviction petition is required to
show that the petition’s allegations are capable of objective or independent corroboration. 

2. When determining whether a pro se post-conviction petition is subject to dismissal
as frivolous, the trial court must determine whether the “gist” of the claim alleged by the
defendant is frivolous or patently without merit. Although the terms “frivolous” and “patently
without merit” are not defined by the Post-Conviction Hearing Act, a claim is “frivolous or
patently without merit” if it has no arguable basis in either law or fact. Thus, a petition is
subject to first-stage dismissal if it is based on “an indisputably meritless legal theory or a
fanciful factual allegation.” 

A claim that is completely rebutted by the record is one example of an indisputably
meritless legal theory. Similarly, “[f]anciful factual allegations include those which are
fantastic or delusional.” 

3. Where the defendant alleged ineffective assistance of counsel because his attorney
failed to investigate and present evidence which would have corroborated the defenses
presented at trial, the petition was subject to summary dismissal only if it was not “arguable”
that counsel’s performance fell below an objective standard of reasonableness and caused
prejudice. Because the defendant specifically named three witnesses whose testimony had not
been investigated, summarized the testimony the witnesses would have given, and attached
the witnesses’ affidavits to the petition, and because none of the allegations could be described
as fantastic or delusional, the petition had an arguable basis in fact.

Furthermore, the petition had an arguable basis in law where the testimony of the
potential witnesses – that the decedent was armed at the time of the offense – at least
arguably supported the defense that defendant acted with an unreasonable belief in self-
defense. The court rejected the State’s argument that the court need consider only the theories
of relevance on which the petition specifically focused – “[t]he State’s strict construction of
defendant’s petition is inconsistent with the requirement that a pro se petition be given a
liberal construction.” 

Because it was at least arguable that defense counsel was ineffective for failing to
investigate and present evidence, the trial court erred by summarily dismissing the post-
conviction petition. The dismissal order was reversed and the cause remanded for second-stage
proceedings.

(Defendant was represented by Assistant Defender Patrick Cassidy, Chicago.)

People v. Hommerson, 2014 IL 115638 (No. 115638, 1/24/14)
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Under 725 ILCS 5/122-1(b), a post-conviction proceeding is commenced by filing a post-
conviction petition that is “verified by affidavit.” The purpose of the verification affidavit is to
confirm that the allegations are truthful and brought in good faith. 

The court concluded that a trial judge may not summarily dismiss a post-conviction
petition solely because there is no verification affidavit. At the first stage of post-conviction
proceedings, the relevant question is whether the allegations of the petition, if assumed to be
true, allege the gist of a constitutional issue. Whether the petitioner has complied with the
procedural requirements of the Post-Conviction Hearing Act, including the statute of
limitations and the verification affidavit, are to be considered at the second stage if asserted
by the State in a motion to dismiss. 

Because defendant’s post-conviction petition was summarily dismissed solely because
it lacked a verification affidavit, the dismissal order was reversed and the cause remanded for
further proceedings.

(Defendant was represented by Assistant Defender Kathleen Hamill, Elgin.)

People v. Perez, 2014 IL 115927 (No. 115927, 9/18/14)
Under section 122-2.1(a) of the Post-Conviction Hearing Act (725 ILCS 5/122-2.1(a)),

the circuit court shall “enter an order” on a petition within 90 days after it was filed and
docketed. If the court finds that the petition is frivolous or patently without merit, “it shall
dismiss the petition in a written order.”

Here the circuit court signed and dated an order dismissing defendant’s petition on the
90th day after the petition was filed. The clerk stamped the order filed on the 91st day. The
Illinois Supreme Court held that the circuit court failed to properly dismiss the petition within
90 days since the order was not entered until the 91st day.

The word “enter” connotes some type of “formalizing of the decision.” Webster’s Third
New International Dictionary defines “enter” to mean “place in regular form before a law
court,” usually in writing, and to “put upon record in proper form and order.” Black’s Law
Dictionary defines “entry of judgment” as “the ministerial recording of a court’s final decision.”

Illinois Supreme Court Rule 272, entitled “When Judgment is Entered,” states that
where a written judgment order signed by the judge is required, “the judgment becomes final
only when the signed judgment is filed.” The committee comments state that the whole
purpose of this rule is establish a uniform date for determining the date judgments have been
entered. Accordingly, a written judgment is not entered until it is filed.

Here the judgment dismissing defendant’s petition was not entered until the clerk filed
the court’s order on the 91st day. Since the petition was not dismissed within 90 days, the
dismissal was reversed and the cause remanded for second stage proceedings.

(Defendant was represented by Assistant Defender Alison Shah, Chicago.)

People v. Tate, 2012 IL 112214 (No. 112214, 11/29/12)
1. A post-conviction proceeding contains three stages. At the first stage, the circuit

court must independently review the petition, taking the allegations as true, and determine
whether the petition is frivolous or patently without merit. A petition is frivolous or patently
without merit only if it has no arguable basis in fact or in law. There is no involvement by the
State in this initial stage. The court acts strictly in an administrative capacity by screening
out those petitions that are without legal substance or are obviously without merit.

Most petitions for post-conviction relief are filed pro se by persons who are incarcerated
and lack the means to hire their own attorney. At the first stage of the proceedings, pro se
petitions, as well as petitions filed by attorneys, are judged by first-stage standards.
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2. An ineffective-assistance claim based on what the record discloses counsel did in fact
do is subject to the usual rules of procedural default. But an ineffectiveness claim based on
what counsel ought to have done may depend on proof of matters that could not have been
included in the record precisely because of the allegedly deficient representation. Therefore,
a default may not preclude an ineffective-assistance claim based on what trial counsel
allegedly ought to have done in presenting a defense.

Defendant did not forfeit his post-conviction claim of ineffective assistance of counsel
for failing to include that claim in a post-trial motion. Defendant’s claim was based on what
counsel ought to have done at trial, not on what counsel did. The claim was based on the
content of affidavits attached to the petition, which, as a result of counsel’s allegedly deficient
representation, could not have been included in the direct appeal record.

3. At the first-stage of post-conviction proceedings, a petition alleging ineffective
assistance of counsel may not be summarily dismissed if (1) it is arguable that counsel’s
performance fell below an objective standard of reasonableness, and (2) it is arguable that the
defendant was prejudiced. 

Defendant’s petition was supported by the affidavits of alibi witnesses and occurrence
witness who attested that defendant was not the offender. These affidavits are sufficient to
make an arguable claim of ineffective assistance of counsel. At trial, four eyewitnesses
testified and identified defendant, but no murder weapon was recovered, no DNA or
fingerprints linked defendant to the offense, and defendant did not confess. It is at least
arguable that defendant was prejudiced by the absence of his witnesses and that counsel’s
performance fell below an arguable standard of reasonableness. It is inappropriate to consider
at the first stage whether defense counsel made a strategic decision not to call the witnesses
to testify.

People v. Anderson, 2015 IL App (2d) 140444 (No. 2-14-0444, 10/20/15)
1. Defendant filed an initial post-conviction petition arguing that his trial counsel was

ineffective for failing to file a timely notice of appeal. The trial court denied the petition and
following an appeal and further proceedings in the trial court, defendant was allowed to file
a late notice of appeal. After his direct appeal was affirmed, defendant filed a motion for leave
to file a successive post-conviction petition in the trial court, attaching a post-conviction
petition alleging various claims. The trial court denied the motion, ruling that defendant had
failed to show cause and prejudice.

On appeal, defendant filed a motion for summary remand arguing that since his first
post-conviction petition allowed him to file a direct appeal, his second petition should have
been treated as an initial petition. Furthermore, since the trial court failed to dismiss his
petition as frivolous and patently without merit within 90 days, the cause should be remanded
for second-stage proceedings. The State agreed that the second petition should have been
treated as defendant’s first petition, but argued that since defendant filed a motion for leave
to file a successive petition, the petition itself was never filed and the 90-day period never
began to run. Accordingly, the cause should be remanded for first-stage proceedings.

The Appellate Court granted defendant’s motion in part, issuing a minute order that
remanded the cause to the trial court for first-stage proceedings. The trial court dismissed
defendant’s petition at the first stage as frivolous and patently without merit. On appeal,
defendant argued that the trial court’s first-stage dismissal was void because it failed to rule
on the merits of his petition within 90 days.

2. The Appellate Court first held that this issue was controlled by the law-of-the-case
doctrine. In defendant’s prior appeal, he argued that his petition should have been remanded
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for second-stage proceedings since the trial court had not ruled on his petition within 90 days.
The Appellate Court, however, explicitly remanded the case for first-stage proceedings, and
by doing so issued a binding decision on the issue currently before the court. Neither of the two
exceptions applied: (1) there was no contrary decision from the Illinois Supreme Court; and
(2) the court’s earlier decision was not palpably erroneous. The Appellate Court thus refused
to reconsider the issue.

3. The court also held that defendant’s issue failed on the merits. A successive post-
conviction petition is not considered “filed” until leave to file is granted. Here, even though
defendant was not required to seek leave to file a successive post-conviction petition, he
nonetheless styled his document a motion for leave to file a successive petition. Defendant’s
petition was therefore not “filed” when he submitted the motion. The trial court denied the
motion but did not take any action on the petition itself. It was not until the Appellate Court
remanded the cause to the trial court that the petition was effectively filed and the 90-day
period began to run. The trial court thereafter timely dismissed defendant’s petition.

(Defendant was represented by Assistant Defender Lauren Bauser, Chicago.)

People v. Bowens, 2013 IL App (4th) 120860 (No. 4-12-0860, 11/19/13)
1. At the first stage of post-conviction proceedings, a petition withstands dismissal if

it states the gist of a constitutional claim and has an arguable basis in law or fact. The “gist”
standard is a low threshold which does not require a petitioner to set forth a constitutional
claim in its entirety. Instead, only a limited amount of detail is necessary. 

Under Strickland, a defendant establishes that his attorney was ineffective where
counsel’s performance fell below an objective standard of reasonableness and the deficient
performance prejudiced the defense. Thus, a post-conviction petition alleging ineffective
assistance may not be summarily dismissed if it is arguable that counsel’s performance fell
below an objective standard of reasonableness and arguable that the defendant was
prejudiced.

2. At defendant’s trial for attempt first degree murder, aggravated domestic battery,
and aggravated battery, the trial judge denied a motion to excuse the judge’s husband from
the jury for cause. The Appellate Court affirmed on direct appeal, noting that defense counsel’s
failure to exercise a peremptory challenge against the judge’s husband amounted to
acquiescence to the husband’s jury service, and therefore waived the issue for appeal. 

Defendant then filed a pro se post-conviction petition alleging that defense counsel was
ineffective for failing to use an available peremptory challenge to remove the trial judge’s
husband from the jury. The judge who had presided over the jury trial also heard the post-
conviction petition, and summarily dismissed the petition as frivolous and patently without
merit. 

The court concluded that the defendant raised the gist of a constitutional claim, finding
that where the defense had peremptory challenges available, it was objectively unreasonable
for counsel to allow the trial judge’s husband to be seated as a juror. The court noted that
other jurisdictions have found that regardless whether peremptory challenges are available,
the constitutional right to a fair trial is violated where the spouse or close relative of the trial
judge serves as a juror. In addition, the Illinois Supreme Court has held that the conviction
must be reversed and a new trial awarded where the wrongful denial of a challenge for cause
denies a defendant the right to a trial before a fair and impartial jury. 

The court remanded the cause for second stage proceedings and directed the Chief
Judge to appoint counsel for the defendant. Although the trial judge who presided over the
trial would ordinarily hear any post-conviction petition, due to the nature of the allegations
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the Chief Judge was ordered to assign a judge other than the trial judge to conduct the post-
conviction proceedings. 

(Defendant was represented by Assistant Defender Colleen Morgan, Springfield.) 

People v. Cage, 2013 IL App (2d) 111264 (No. 2-11-1264, 3/29/13)
Noting a conflict in precedent, the Appellate Court concluded that the petitioner’s

failure to verify a pro se post-conviction petition by affidavit is not an adequate ground for
dismissal of the petition at the first stage. In evaluating a post-conviction petition at the first
stage, the standard is whether the petition is frivolous or patently without merit, or in other
words whether it has an arguable basis in law or fact. The lack of notarization of a verification
affidavit does not render a petition patently without merit, but is instead a non-jurisdictional
procedural defect which can be cured at the second stage. 

The trial court’s summary dismissal order was reversed and the cause remanded for
further proceedings. 

(Defendant was represented by Assistant Defender Jack Hildebrand, Elgin.)

People v. Carballido, 2011 IL App (2d) 090340 (No. 2-09-0340, mod. op., 8/10/11)
1. Generally, the Post-Conviction Hearing Act limits the scope of a defendant’s

challenge to constitutional matters that have not been, and could not have been, previously
adjudicated. Appellate counsel can work only with the record as it exists. Where the record on
direct appeal is insufficient to establish ineffective assistance of counsel, defendant may bring
and develop the claim in a post-conviction proceeding.

Where appellate counsel argued on direct appeal that trial counsel was ineffective for
failing to litigate a motion to suppress statements based on the inadequacy of Miranda
warnings, but did not have the benefit of a complete record concerning counsel’s failure to
litigate a suppression motion based on the involuntariness of the statements, the latter issue
was not waived for post-conviction purposes. Therefore, the defendant was not required to
allege ineffectiveness by appellate counsel in order to raise the issue on post-conviction.

2. In non-capital cases, post-conviction proceedings are divided into three stages. At the
first stage, the trial court must review the petition within 90 days to determine whether it
should be dismissed as frivolous or patently without merit. A pro se post-conviction petition
is frivolous or patently without merit if it has no arguable basis in law or fact. The petition has
no basis in law if it is based on an indisputably meritless legal theory or a legal theory that
is completely contradicted by the record. A petition has no basis in fact when it is based on
fanciful factual allegations.

Pro se petitions are to be judged leniently at the first stage, so that borderline claims
may proceed if the gist of a constitutional claim is raised. Here, the trial court erred where it
did not restrict its examination of the trial record to determining whether the petition’s factual
allegations were rebutted. Instead, the judge weighed the facts at trial and the allegations of
the post-conviction petition and determined that the defendant’s statements were voluntary.
“[T]he court strayed from answering the limited stage-one questions on whether defendant’s
claim was frivolous or patently without merit and whether the record positively rebutted
defendant’s assertion; rather, it stepped into the role of factfinder.”

3. Defendant alleged the gist of a constitutional issue that trial counsel was ineffective
for failing to litigate a motion to suppress statements as involuntary. The record showed that
trial counsel was familiar with several relevant factors indicating that a motion to suppress
would have had a reasonable chance of success. Furthermore, counsel knew that several other
matters relevant to voluntariness were not rebutted by the evidence and needed to be
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investigated.
Finally, suppression of defendant’s statements likely would have changed the outcome

of the case because the State would have been without direct evidence of the “lynchpin” of its
case. Under these circumstances, the petition should have been advanced to the second stage
of proceedings.

4. The court held that a post-conviction petition alleged the gist of a constitutional issue
concerning a State investigator’s failure to disclose field notes of his interview of a defense
witness. The court noted that the failure to disclose material evidence after a defense request
might violate due process. The witness testified at defendant’s trial, and was impeached by
the officer’s testimony.

Supreme Court Rule 412 requires the prosecution to insure a flow of information
between various investigative personnel, so that the prosecutor obtains all information
relevant to the case. Furthermore, 725 ILCS 5/114-13(b) requires an investigating officer to
provide the prosecutor with all investigative material, including field notes. Because the
impeachment was on a critical point, and because the witness’s testimony and the officer’s
impeachment were confusing concerning the precise content of the witness’s out-of-court
statement, the court directed the State to ensure that discovery requirements were completed
before any proceedings occurred on remand.

The trial court’s dismissal of defendant’s post-conviction petition was reversed, and the
cause was remanded for further proceedings.

(Defendant was represented by Assistant Defender Mike Vonnahmen, Springfield.)

People v. Carballido, ___ Ill.App.3d ___, ___ N.E.2d ___ (2d Dist. 2011) (No. 2-09-0340,
3/17/11)

1. Generally, a claim of ineffective assistance of counsel need not be raised on direct
appeal in order to avoid forfeiture in post-conviction proceedings. Because the record on
ineffective assistance issues is usually not complete on direct review, most claims of ineffective
assistance by trial counsel are better raised through collateral review, after the parties have
an opportunity to develop the record. 

Where appellate counsel argued on direct appeal that trial counsel was ineffective for
failing to litigate a motion to suppress statements based on the inadequacy of Miranda
warnings, but did not have the benefit of a complete record concerning counsel’s failure to
litigate a suppression motion based on the involuntariness of the statements, the latter issue
was not waived for post-conviction purposes. Therefore, the defendant was not required to
allege ineffectiveness by appellate counsel in order to raise the issue on post-conviction. 

2. In non-capital cases, post-conviction proceedings are divided into three stages. At the
first stage, the trial court must review the petition within 90 days to determine whether it
should be dismissed as frivolous or patently without merit. A pro se post-conviction petition
is frivolous or patently without merit if it has no arguable basis in law or fact. The petition has
no basis in law if it is based on an indisputably meritless legal theory or a legal theory that
is completely contradicted by the record. A petition has no basis in fact when it is based on
fanciful factual allegations. 

Pro se petitions are to be judged leniently at the first stage, so that borderline claims
may proceed if the gist of a constitutional claim is raised. Here, the trial court erred where it
did not restrict its examination of the trial record to determining whether the petition’s factual
allegations were rebutted. Instead, the judge weighed the facts at trial and the allegations of
the post-conviction petition and determined that the defendant’s statements were voluntary.
“[T]he court strayed from answering the limited stage-one questions on whether defendant’s
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claim was frivolous or patently without merit and whether the record positively rebutted
defendant’s assertion; rather, it stepped into the role of factfinder.”

3. Defendant alleged the gist of a constitutional issue that trial counsel was ineffective
for failing to litigate a motion to suppress statements as involuntary. The record showed that
trial counsel was familiar with several relevant factors indicating that a motion to suppress
would have had a reasonable chance of success. Furthermore, counsel knew that several other
matters relevant to voluntariness were not rebutted by the evidence and needed to be
investigated. Finally, suppression of defendant’s statements likely would have changed the
outcome of the case because the State would have been without direct evidence of the
“lynchpin” of its case. Under these circumstances, the petition should have been advanced to
the second stage of proceedings. 

4. The court held that a post-conviction petition alleged the gist of a constitutional issue
concerning a State investigator’s failure to disclose field notes of his interview of a defense
witness. The court noted that the failure to disclose material evidence after a defense request
might violate due process. The witness testified at defendant’s trial, and was impeached by
the officer’s testimony. 

Supreme Court Rule 412 requires the prosecution to insure a flow of information
between various investigative personnel, so that the prosecutor obtains all information
relevant to the case. Furthermore, 725 ILCS 5/114-13(b) requires an investigating officer to
provide the prosecutor with all investigative material, including field notes. Because the
impeachment was on a critical point, and because the witness’s testimony and the officer’s
impeachment were confusing concerning the precise content of the witness’s out-of-court
statement, the court directed the State to ensure that discovery requirements were completed
before any proceedings occurred on remand. 

The trial court’s dismissal of defendant’s post-conviction petition was reversed, and the
cause was remanded for further proceedings. 

(Defendant was represented by Assistant Defender Mike Vonnahmen, Springfield.)

People v. Cathey, 406 Ill.App.3d 503, 942 N.E.2d 1 (1st Dist. 2010) 
1. The doctrine of res judicata applies if: (1) there was a final judgment on the merits

rendered by a court of competent jurisdiction; (2) there is an identity of cause of action; and
(3) there is an identity of parties or their privies. Separate claims will be considered the same
cause of action for purposes of res judicata if they arise from a single group of operative facts,
regardless of whether they assert different theories of relief. An otherwise barred claim may
proceed under a fundamental-fairness exception if the law has changed on defendant’s rejected
claim since the direct appeal was decided.

On direct appeal, defendant argued that the trial court improperly admitted
defendant’s prior conviction to impeach his testimony per People v. Montgomery, 47 Ill.2d
510, 268 N.E.2d 695 (1971). On post-conviction, defendant argued that the court abused its
discretion and infringed on defendant’s right to testify when it failed to rule on defendant’s
motion to exclude his prior conviction until after he testified per People v. Patrick, 233 Ill.2d
62, 908 N.E.2d 1 (2009). The court held that these theories were different but arose from the
same group of operative facts, and therefore res judicata applied. The court concluded that
Patrick, decided after defendant’s direct appeal was final, adopted a new rule, but did not
apply the fundamental fairness exception as it held that Patrick did not apply retroactively
to convictions that were final when Patrick was decided.

2. Generally, new rules of criminal procedure will not be applied retroactively to
convictions that were final when the new rule was adopted. Teague v. Lane, 489 U.S. 288
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(1989). A case announces a new rule if the result was not dictated by precedent at the time
that the defendant’s conviction became final. The key consideration is whether the court
considering the claim would have felt compelled by existing precedent to conclude that the rule
was required by the constitution.

Patrick announced a new rule. Although Appellate Court decisions predating Patrick
are consistent with that decision, there was a difference of opinion in the lower courts that was
resolved by Patrick. Patrick did not merely apply earlier decisions to a different set of facts.

3. Non-retroactivity may be the basis for a first-stage dismissal. Unlike timeliness, non-
retroactivity is a substantive defect in the petition, rather than a procedural defect in the
manner in which it was filed.

The court affirmed the first-stage dismissal of defendant’s post-conviction claim based
on Patrick.

(Defendant was represented by Assistant Defender Sean Southern, Chicago.) 

People v. Chambers, 2013 IL App (1st) 100575 (No. 1-10-0575, 8/13/13)
1. The trial court’s order denying leave to file a successive post-conviction petition

stated that defendant “is hereby fined $105.00 and the Clerk of the Circuit Court will be
instructed not to accept any further filings from [defendant] until his sanction has been
satisfied in full.” 735 ILCS 5/22-105, which authorizes the imposition of court costs against
prison inmates who file post-conviction petitions which are determined to be frivolous,
provides that “[n]othing in this Section prohibits an applicant from filing an action or
proceeding if the applicant is unable to pay the court costs.” 

Applying de novo review on the ground that the issue concerned the statutory authority
of the trial court, the Appellate Court found that the prohibition against additional filings
conflicted with the plain and ordinary language of §22-105. “The circuit court . . . effectively
prohibited defendant from making future filings based on court costs assessed, despite the
clear language stating otherwise in section 22-105 of the Code.” 

The court also noted that in People v. Alcozer, 241 Ill.2d 248, 948 N.E.2d 70 (2011),
the Illinois Supreme Court upheld the imposition of court costs upon persons who file frivolous
post-conviction proceedings but found that §22-105 does not prohibit prisoners from
petitioning for post-conviction relief even if they cannot afford to pay court costs.

The Appellate Court rejected the State’s argument that Illinois Supreme Court Rule
137, which provides that the signature of an attorney or a party constitutes a certificate that
he or she believes that the allegation is warranted by existing law or a good faith argument
for the extension of existing law and authorizes an appropriate sanction where a document is
signed in violation of the rule, permits a ban on filing post-conviction petitions until court costs
for prior petitions have been paid. The court noted that §22-105 is a specific provision
addressing frivolous filings by prisoners, while Rule 137 is a general rule governing the filing
of all documents. It is a fundamental rule of statutory construction that a specific provision
prevails over a general provision. 

Because the trial court erred by prohibiting the defendant from filing further pleadings
before the sanction for prior filings was paid, the prohibition was void. The court remanded
the cause with instructions that the trial court vacate its order precluding defendant from
filing future petitions until the $105 penalty had been paid.

2. The court rejected defendant’s argument that on appeal from denial of post-
conviction relief, he could argue for the first time that a mandatory life sentence on a person
who was a minor at the time of the offense violates Miller v. Alabama, ___ U.S. ___, 132 S.Ct.
2455, 183 L.Ed.2d 407 (2012). In Miller, the Supreme Court held that the Eighth Amendment
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is violated by mandatory life sentences without parole for persons who were under the age of
18 at the time of their crimes. Miller did not prohibit sentencing juveniles to life
imprisonment without parole, but held that the mandatory imposition of such a sentence
violates the Constitution. 

The court noted that mandatory life sentences may be applied to persons other than
those whose offenses were committed when they were minors, and that under People v.
Williams, 2012 IL App (1st) 111145, a sentence which violates Miller is not void ab initio. In
Williams, the court could reach the issue because the petitioner satisfied the “cause and
prejudice” test for successive post-conviction petitions by arguing that the Eighth Amendment
was violated by a mandatory life without parole for a juvenile. 

Here, by contrast, defendant’s successive post-conviction petition did not include any
argument concerning the constitutionality of his mandatory sentence of life without parole.
Under these circumstances, defendant failed to satisfy the cause and prejudice requirement.
Thus, the court could have considered the issue only if the sentence was void ab initio, a
holding which was foreclosed by Williams. 

The court also noted that a sentence is void only if the court which rendered it lacked
jurisdiction to do so. Unless a statute is unconstitutional on its face, the fact that the sentence
which it authorizes is applied improperly does not mean that the trial court lacked
jurisdiction. 

In reaching its holding, the court rejected the reasoning of People v. Luciano, 2013
IL App (2d) 110792, which held that a sentence which violates Miller is void. 

(Defendant was represented by Assistant Defender Manuel Serritos, Chicago.)

People v. Coleman, 2012 IL App (4th) 110463 (No. 4-11-0463, 12/24/12)
Defendant filed a post-conviction petition claiming that: (1) defense counsel was

ineffective for failing to call two witnesses who would have given exculpatory testimony, (2)
the State committed a Brady violation by failing to disclose to the defense that police officers
tested only one of the 15 bags of white powder found at the scene of the arrest before emptying
all the bags into one large bag for testing by the crime lab, and (3) defense counsel was
ineffective for entering a stipulation that the large bag contained 926 grams of cocaine. The
trial court summarily dismissed the petition as frivolous and patently without merit, finding
that to show prejudice under Strickland defendant was required to show that had the lab
analyst been called to testify, he either would not have testified or would have testified
differently from what was stated in the stipulation. 

In a pro se motion to reconsider the summary dismissal, defendant submitted an
affidavit from a private investigator who had interviewed the analyst who performed the
testing. The affidavit stated that the analyst said he had not performed tests to determine the
purity of the cocaine in the large bag of white powder. The analyst also described the decision
of police to commingle the contents of the 15 bags as “bad evidence gathering.” Although
defendant did not submit an affidavit from the analyst, the investigator’s affidavit stated that
additional efforts to contact the analyst had been unsuccessful. 

The Appellate Court reversed the order summarily dismissing the petition. 
1. To survive summary dismissal, a post-conviction petition must state the “gist” of a

constitutional claim. However, the “gist” standard describes the petitioner’s burden in alleging
a constitutional deprivation, not the legal standard to be applied by the trial court in
determining whether the petition should be summarily dismissed. In making that
determination, the trial court must apply the “frivolous or patently without merit” standard. 

A petition is patently without merit if it has no arguable basis in either law or fact. A

http://www.westlaw.com/find/default.wl?ft=Y&db=0007729&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2029530381&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2029530381&HistoryType=F


petition lacks an arguable basis in law or fact when it is based on an indisputably meritless
legal theory or a fanciful factual allegation. The fact that a factual proposition is unlikely does
not make it frivolous or patently without merit. A petition should not be summarily dismissed
unless the lack of legal or factual merit is indisputable. 

2. The court found that the petition failed to present the gist of a constitutional
violation concerning counsel’s failure to call two witnesses to testify, because the only affidavit
attached to the petition was that of the defendant, not the witnesses themselves. Although the
Post-Conviction Hearing Act requires only that the petition be supported by affidavits, the
court concluded that such affidavits should concern matters to which the affiant could testify
if called as a witness. Although defendant’s sworn affidavit described the anticipated
testimony of the two witnesses whom defense counsel failed to call, the defendant would not
be competent to testify to such testimony if called as a witness. Thus, the defendant’s affidavit
was insufficient to withstand summary dismissal, at least in the absence of an explanation
why affidavits from the witnesses themselves were unavailable. 

3. However, the court concluded that the petition showed an arguable case of ineffective
assistance concerning counsel’s agreement to the stipulation that the entire large bag
contained cocaine. To allege the gist of a claim of ineffective assistance of counsel, the
petitioner need not satisfy the Strickland standard of deficient performance and prejudice.
Instead, at the first stage of proceedings a claim of ineffective assistance is sufficient if
counsel’s performance was arguably unreasonable and defendant was arguably prejudiced. An
arguable allegation of prejudice exists if it could be reasonably argued that confidence in the
outcome of the trial was undermined by counsel’s deficient performance. 

Here, defense counsel’s stipulation relieved the State of a potentially serious problem.
In order to aggregate the contents of the 15 bags and obtain a conviction for the cumulative
weight, the State was required to prove beyond a reasonable doubt that each of the 15 bags
contained cocaine. Because only one bag had been tested before the bags were commingled, the
State would have been unable to carry this burden. By stipulating that the entire weight of
the large bag’s contents was cocaine, counsel’s performance was arguably deficient and
arguably undermined confidence in the outcome of the trial, especially in light of the
investigator’s affidavit that no purity test had been conducted. 

The court noted that it need not resolve at this stage whether counsel was ineffective.
Because the claim was arguable, it was clearly not frivolous or patently without merit. Thus,
the petition should not have been summarily dismissed. 
 4. The court also found that the petition made an arguable Brady claim. Due process
requires the State to disclose evidence that is favorable to the accused and material to either
guilt or innocence. Evidence is material if there is a reasonable probability that had it been
disclosed, the result of the proceeding would have been different. Brady evidence must be
disclosed in adequate time to allow the defense to use the favorable material effectively in the
preparation or presentation of its case. 

The petition, supported by defendant’s affidavit, alleged that the State did not inform
the defense that a police officer had commingled 15 bags of white powder into one large bag
after testing only one of the smaller bags. The record did not contradict this claim, because at
trial both attorneys spoke of the commingling as a surprise to the defense. Under these
circumstances, the Brady claim was arguable and therefore sufficient to survive first stage
dismissal. 

(Defendant was represented by Assistant Defender Allen Andrews, Springfield.)

People v. Couch, 2012 IL App (4th) 100234 (No. 4-10-0234, 6/15/12)
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At the first stage of a post-conviction proceeding, the trial court examines the petition
only to determine whether it alleges a constitutional deprivation that is unrebutted by the
record. Allegations not rebutted by the record must be accepted as true. Fanciful allegations
that describe fantastic or delusional scenarios are frivolous.

Defendant alleged that the trial judge was biased against him because as a youth he
had fought with her stepson, his mother had publicly condemned the trial judge for having an
affair with a married man, and the judge had sentenced him based on facts she learned from
her current husband, Glen Anderson. 

The post-conviction court improperly dismissed the petition as frivolous based on its
personal knowledge that the trial judge had only been married once, and was still married to
that person, and his name was not Glen Anderson. While the defendant’s allegations were
unlikely, they were not delusional or fantastic, and had to be accepted as true.

The Appellate Court affirmed, however, because the petition was not supported by any
affidavits, records, or other evidence, and failed to explain their absence. 725 ILCS 5/122-2.

Steigmann, J., specially concurred. Claims that are not reality based need not be
accepted as true. A definition of “reality based” is not necessary because, “paraphras[ing]
Justice Stewart, I know it when I see it.”

(Defendant was represented by Assistant Defender Jay Wiegman, Ottawa.)

People v. Gardner, 2013 IL App (2d) 110598 (No. 2-11-0598, 1/30/13)
1. The Post-Conviction Hearing Act provides that the “proceeding shall be commenced

by filing . . . a petition . . . verified by affidavit.” 725 ILCS 5/122-1(b). An invalid verification
affidavit required by §122-1(b) is not a basis for the first-stage dismissal of the petition. A
petition that is not verified can have merit, just as a petition can have merit despite its
untimeliness.

2. The Act also provides that a petition shall have “affidavits, records, or other evidence
supporting its allegation” attached or shall state why such documentation is not attached. 725
ILCS 5/122-2. Unlike the verification affidavit, which serves to confirm that the defendant’s
allegations are brought truthfully and in good faith, the supporting documentation
requirement of §122-2 serves to show that defendant’s allegations can be independently
corroborated. Because this affidavit requirement serves a different purpose than the affidavit
requirement of §122-1(b), a petition can be summarily dismissed for failing to comply with
§122-2. 

(Defendant was represented by Assistant Defender Andrew Boyd, Ottawa.)

People v. Griffin, 2013 IL App (2d) 110631 (No. 2-11-0631, 8/22/13)
1. Generally, the Post-Conviction Hearing Act contemplates the filing of only one post-

conviction petition. However, the statutory bar to successive petitions will be relaxed where
required by fundamental fairness, including where the petitioner makes a claim of actual
innocence. 

Generally, a petition is subject to the statute of limitations which is in effect at the time
the petition is filed. Defendant’s multiple amended petitions raising claims of actual innocence
pended in the trial court for nearly ten years. While they were pending, the PCHA was
amended to change the statute of limitations and to eliminate any limitation period for the
filing of a petition claiming actual innocence. Where the State had argued in the trial court
that the amended statute applied, the Appellate Court concluded that no statute of limitations
violation occurred concerning the amended petitions because they claimed actual innocence. 

In addition, the post-conviction statute of limitations is an affirmative defense which
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the State may raise, waive, or forfeit. Because the State argued in the lower court that the
subsequent amendment to the Post-Conviction Hearing Act applied, it forfeited the argument,
which it raised for the first time on appeal, that the statute of limitations in effect when the
first petition was filed should be applied. 

2. When the trial court dismisses an incarcerated petitioner’s claim as frivolous or
patently without merit, it must do so in a written order which specifies findings of fact and
conclusions of law. That order must be served on the defendant by certified mail within 10
days of the decision. 

Defendant was not notified that his 1999 petition had been summarily dismissed, and
in the intervening decade three “amended” petitions were filed, an eyewitness recanted his
testimony, counsel was appointed on one of the petitions, and DNA testing ordered by the trial
court excluded defendant as a source of the DNA profile left at the scene. The State called the
court’s attention to the original dismissal order in a motion to dismiss the amended petition,
and argued that defendant could not appeal the order, move to reconsider it, or file an
amended petition. The trial court ruled that it would “give effect” to the 1999 summary
dismissal order by allowing defendant 30 days to appeal that order. 

The Appellate Court noted that permitting defendant to appeal the 1999 dismissal
would mean ignoring the recantation, the affidavits which accompanied the amended
petitions, and the DNA testing, “all of which inured to defendant’s favor.” Because the State’s
motion to dismiss the third amended petition on statute of limitations grounds should have
been denied, and the State should have been ordered to file an answer in 20 days, the cause
was remanded for the State to file an answer and for additional proceedings as warranted. 

(Defendant was represented by Assistant Defender Mark Levine, Elgin.) 

People v. Henderson, 2011 IL App (1st) 090923 (No. 1-09-0923, 11/17/11)
1. The Post-Conviction Hearing Act provides that any person “imprisoned in the

penitentiary” may seek relief under the Act. 725 ILCS 5/122-1(a). A remedy under the Act is
only available to persons who are actually being deprived of their liberty, not persons who
have completely served their sentences and merely wish to purge their criminal records of past
convictions. Thus a defendant has standing under the Act so long as he is challenging a
conviction for which he continues to serve some form of sentence. When a defendant’s
conviction is no longer an encumbrance on his liberty, he no longer needs assistance from the
Act to secure his liberty, and the Act is no longer available to him.

2. The Appellate Court recognized that no court has previously addressed whether a
defendant, who had standing under the Act to file a petition, subsequently loses standing
when no portion of his sentence remains to be served. The court concluded that no meaningful
distinction could be drawn between instances where a defendant’s liberty is not encumbered
when he files the petition and those instances in which a defendant regains his liberty after
the petition is filed. In neither case is the purpose of the Act served by giving defendant relief. 

Because defendant had completely served his sentence, including his MSR term, while
his appeal from the dismissal of his post-conviction petition was pending, he no longer needed
the Act’s assistance to secure his liberty. Even if the cause were remanded, the trial court
would be obligated to deny relief to defendant due to this defect. Therefore, the appeal from
the dismissal of the petition was moot.

3. The Act allows summary dismissal at the first stage only where a defect renders the
petition frivolous or patently without merit. 725 ILCS 5/122-2.1(a)(2). At the first stage, the
court does not measure the petition’s procedural compliance, only its substantive virtue.

The Act requires that the allegations of the petition be supported by “affidavits, records,
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or other evidence.” 725 ILCS 5/122-2. The purpose of these affidavits is to show that the
allegations can be objectively and independently corroborated, and therefore their absence can
be the basis for a first-stage dismissal as they relate to the substance of the petition.

The Act also requires that the “proceedings shall be commenced by filing . . . a petition
. . . verified by affidavit.” 725 ILCS 5/122-1(b). The lack of notarization of the verification
affidavit required by §122-1(b) does not qualify as the basis for a first-stage dismissal because
that affidavit has no relation to the substance of defendant’s allegations. The verification
affidavit requirement merely confirms that the allegations are brought truthfully and in good
faith.

The State can object to the lack of notarization at the second stage and appointed
counsel can assist in arranging for notarization of the verification affidavit. The court found
that addressing this defect at the second stage also comports with “practical considerations
which arise in the prison system.” Although not properly before the court, a memorandum
written by a IDOC employee that was attached to defendant’s reply brief stated that notaries
are not always available in prisons. Defendant’s affidavit in People v. Wilborn, 2011 IL App
(1st) 092802, also indicated that prisoners lack the ability to have affidavits notarized.

(Defendant was represented by Assistant Defender Pamela Rubeo, Chicago.)

People v. Hommerson, 2013 IL App (2d) 110805 (No. 2-11-0805, 1/18/13)
1. Noting a conflict in appellate authority, the Appellate Court concluded that at the

first stage of post-conviction proceedings, the trial court may summarily dismiss a pro se post-
conviction petition because it lacks a valid, notarized affidavit attesting to the veracity of its
contents. The court acknowledged that it is improper to base a first stage dismissal on a
procedural ground such as untimeliness, but held that the requirement of a notarized affidavit
“goes to the very heart of whether [the] allegations are frivolous or patently without merit.”
The court concluded that the purpose of requiring an affidavit is to confirm that the
allegations have been brought truthfully and in good faith, and that the absence of an affidavit
creates “the logical inference . . . that the allegations are neither truthful nor brought in good
faith. Allegations that are untruthful or are not brought in good faith are frivolous and
patently without merit.”

The court rejected appellate authority holding that the affidavit requirement is merely
a procedural or technical requirement, and is therefore not an appropriate ground for
summary dismissal at the first stage proceedings. The court criticized such cases as rendering
the affidavit requirement of §122-1(b) “surplusage” and allowing the petitioner to advance to
second stage proceedings by merely making sufficient allegations to allege the gist of a
constitutional issue, without regard to the truthfulness of those allegations.

2. In dissent, Justice Burke found that a petitioner’s failure to verify a post-conviction
petition by affidavit is a non-jurisdictional, procedural defect, and like other procedural defects
does not provide a basis for summary dismissal of a post-conviction petition. Justice Burke
noted that most pro se petitions are drafted by incarcerated defendants with little legal
knowledge or training, and that at the first stage the sole issue concerns whether the petition
states constitutional claims. The merits of such claims and whether the petition satisfies
procedural requirements are questions that are left to second stage proceedings. 

(Defendant was represented by Assistant Defender Kathleen Hamill, Elgin.)

People v. House, 2013 IL App (2d) 120746 (No. 2-12-0746, 11/20/13)
1. The Post-Conviction Hearing Act provides that the proceeding shall be commenced

by filing with the clerk of the court in which the conviction took place a petition verified by
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affidavit. 725 ILCS 5/122-1(b). There is a split among the Appellate Courts on whether the
absence of a notarized verification affidavit is a sufficient basis for a first-stage summary
dismissal. The issue is presently pending before the Illinois Supreme Court in People v.
Hommerson, No. 115638.

Defendant filed a post-conviction petition that included an un-notarized verification
certified pursuant to 735 ILCS 5/1-109. He also alleged that the prison paralegal refused to
notarize his documents despite repeated requests. The circuit court dismissed the petition
because it was not verified by a notarized affidavit.

The Appellate Court concluded that the absence of a notarized verification affidavit was
not a sufficient basis for a first-stage dismissal. It inferred that conclusion from the Illinois
Supreme Court’s decision in People v. Cruz, 2013 IL 113399, which held that the State had
forfeited an argument that the absence of a notarized verification affidavit supported a second-
stage dismissal by not raising that issue in the circuit court. Cruz cited favorably to People
v. Turner, 2012 IL App (2d) 100819, where the Appellate Court relied on People v. Boclair,
202 Ill. 2d 89, 789 N.E.2d 734 (2002), to find that the absence of a notarized verification
affidavit was a non-jurisdictional procedural defect that should have been remedied by
defendant’s counsel at the second stage, and had been forfeited by the State ‘s failure to raise
it in a second-stage motion to dismiss.

2. The Act also requires that the petition be supported by affidavits, records, or other
evidence supporting its allegations, or provide an explanation for its absence. 725 ILCS 5/122-
2. Because the requirement is stated in the disjunctive, any of the three forms of proof will
suffice. Because a petition my not be summarily dismissed in part, not every allegation in a
petition must have evidentiary support for a petition to survive first-stage dismissal.

The Appellate Court rejected the State’s alternative argument that first-stage dismissal
was proper because defendant failed to provide notarized affidavits from witnesses in support
of his petition as required by §122-2. Defendant did not have affidavits, but did submit records
to support at least one of the claims in his petition.

The Appellate Court reversed and remanded for second-stage proceedings.
Schostok, J., dissented. The absence of a notarized verification affidavit supported first-

stage dismissal. Cruz does not specifically address the issue.
(Defendant was represented by Assistant Defender Daniel Mallon, Chicago.)

People v. Inman, 407 Ill.App.3d 1156, 947 N.E.2d 319 (5th Dist. 2011) 
1. In a post-conviction proceeding, the trial court ordered a new sentencing hearing

after vacating defendant’s natural life sentence, which was to be served concurrently with a
30-year-sentence for attempt murder. At the new sentencing hearing, the court imposed a 35-
year-sentence to be served consecutively to the 30-year-sentence. Defendant then filed a post-
conviction petition raising a double jeopardy challenge to the consecutive nature of the new
sentences. The trial court dismissed the petition after finding that it was a “second or
subsequent” petition which the defendant could file only after obtaining leave of the court. 

The Appellate Court found that the 35-year-sentence constituted a new “conviction” for
purposes of the Post-Conviction Hearing Act. Thus, a post-conviction petition challenging the
35-year-sentence was not a “subsequent” petition, but the first petition challenging the new
“conviction.” Because defendant was not required to obtain leave of the court, the dismissal
order was reversed. 

2. A trial court loses authority to summarily dismiss a post-conviction petition where
it fails to examine the petition within 90 days to determine whether it is frivolous and patently
without merit. In such cases, counsel must be appointed and the petition advanced to the
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second stage. 
The court concluded that erroneously believing that a petition could be filed only with

leave of the court was analogous to the situation in People v. Harris, 24 Ill.2d 115, 862
N.E.2d 960 (2007), where the petition was required to be advanced to the second stage
although the trial court’s failure to act was due to its mistaken belief that a post-conviction
petition could not proceed while the direct appeal was pending. Thus, the trial court’s
dismissal order was vacated and the cause remanded so that counsel could be appointed and
second stage proceedings conducted. 

(Defendant was represented by Assistant Defender Duane Schuster, Supreme Court
Unit.)

People v. King, 2012 IL App (2d) 100801 (No. 2-10-0801, 2/7/12)
Under 725 ILCS 5/122-2.1(a)(2), the trial court may summarily dismiss a post-

conviction petition as frivolous and patently without merit if it enters a written order within
90 days of the filing of the petition. In People v. Porter, 122 Ill.2d 64, 521 N.E.2d 1158
(1988), the Supreme Court held that a summary dismissal order need not be in writing.
Supreme Court Rule 272 provides that if the trial court requires submission of a written order,
the judgment becomes final only when the signed order is filed. 

The Appellate Court concluded that where the trial court orally dismisses the petition
at the summary dismissal stage, but states that a written order will be filed, the written order
must be filed within 90 days of the filing of the petition. Otherwise, the petition must be
advanced to second stage proceedings. 

The court stated that its holding does not conflict with Porter’s holding that a
dismissal order need not be in writing: 

Nothing in Porter prohibits a trial court from orally dismissing
a petition and then filing a written order consistent with that
oral dismissal. However, when the trial court indicates that a
written order is going to be entered, the written order must be
filed within 90 days after the defendant filed the petition.

The court noted that a contrary ruling would pose a practical problem in that an ex
parte oral dismissal would start the 30-day period for filing a notice of appeal, but the
defendant would have no way of knowing that the time for filing a notice of appeal had
commenced until the trial court entered the written order and a copy was mailed to the
defendant. “Moreover, a defendant’s time to appeal from a ‘back dated’ written order could
have expired by the time the order is filed with the clerk and a copy sent to the defendant.”

Where the trial court orally dismissed the post-conviction petition within 90 days after
the petition was filed and stated that a written order would be filed, but the written order was
filed 109 days after the petition was filed, the court failed to act within the 90-day period in
which summary dismissal is authorized by §122-2.1(a)(2). The trial court’s order was reversed
and the cause remanded for second stage proceedings. 

(Defendant was represented by Assistant Defender Geoffrey Burkhart, Chicago.)

People v. Lentz, 2014 IL App (2d) 130332 (No. 2-13-0332, 1/24/14)
1. 725 ILCS 5/122-1(a) provides that within 90 days “after the filing and docketing” of

a post-conviction petition, the trial court has authority to enter a summary dismissal if it finds
that the petition is frivolous or patently without merit. The 90-day requirement is mandatory
rather than directory. In other words, if the trial court fails to enter a summary dismissal
order within 90 days, it loses authority to do so and must advance the petition to the second
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stage. 
2. Defendant filed a post-conviction petition that was entered in the circuit clerk’s

computerized docketing system on August 27, 2012. On the following day, the clerk’s office
mailed a letter to defense counsel stating that a $40 filing fee was due. The fee was paid on
September 6, 2012.

No further action occurred until January 25, 2013, when the clerk placed the petition
on the call of a judge and set it for a hearing. The trial court found that a petition is not
“docketed” until it is placed on a judge’s call and set for a hearing, and that the 90-day period
for first stage proceedings did not commence until January 25, 2013. The trial court also noted
that under local rules it was up to the attorney who files a pleading to set it for a hearing,
“something the defendant’s attorney apparently did not know.” The petition was then
summarily dismissed. 

The Appellate Court concluded that the petition was “filed” and “docketed” on August
27, 2012, and that the 90-day period for entering a summary dismissal began to run on that
date. Therefore, the time for entering a summary dismissal order expired before the petition
was seen by the trial judge. 

The court found that a petition is “docketed” when it is entered in an official record,
without regard to when it is placed on a specific judge’s call or set for a hearing. Here, the
computerized docket clearly showed that defendant’s petition was entered in the official record
on August 27, the date on which it was filed. Likewise, the letter sent to defense counsel
concerning the filing fee showed that the petition had been “entered into the official record.” 

The court acknowledged that because the legislature chose to use different words in
§122-1(a), the terms “filed” and “docketed” must be construed as applying to separate acts.
However, both acts may occur on the same day. “Indeed, it appears to us that it is the usual
practice of court clerks to note the filing of a post-conviction petition in the official record or
docket of a case on the same day that the petition is stamped ‘Filed.’” 

3. The court rejected the argument that the local rule requiring the attorney who
prepares pleadings to set them for hearing applies to post-conviction petitions. 725 ILCS
5/122-1(b) states that it is the duty of the clerk to docket a post-conviction petition “upon his
or her receipt thereof and bring the same promptly to the attention of the court.” Thus, it is
the duty of the clerk to bring the petition before the court. “In light of this language, it may
be appropriate for the clerk’s office to reconsider its procedures for setting hearings on [post-
conviction] petitions.”

The trial court’s order summarily dismissing defendant’s post-conviction petition was
reversed, and the cause was remanded for further proceedings.

People v. Little, 2012 IL App (5th) 100547 (No. 5-10-0547, 10/9/12)
1. The Post-Conviction Hearing Act (PCHA) generally limits a defendant to one post-

conviction petition. Successive petitions are disfavored. A defendant attempting to institute
a successive post-conviction proceeding through the filing of a second or successive petition
must first obtain leave of court by either demonstrating actual innocence or satisfying the
cause-and-prejudice test codified in 725 ILCS 5/122-1(f). The denial of leave to file a successive
petition is reviewed de novo.

2. Where a defendant files an initial post-conviction petition seeking only to reinstate
the right to a direct appeal that was lost due to counsel’s ineffectiveness, a subsequent petition
is not a successive petition for purposes of §122-1(f). The reference in §122-1(f) to “one petition
. . . without leave of court” refers to one complete opportunity to collaterally attack the
proceedings resulting in the conviction. Where a defendant has been denied that opportunity
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because he used an initial petition solely to reinstate his right to a direct appeal that was
forfeited through no fault of his own, he is restored to the procedural posture he would have
enjoyed if he had been represented by effective counsel who had filed a timely notice of appeal.
This construction is consistent with federal habeas law, which the Illinois Supreme Court has
relied on in interpreting the PCHA, as well as the intent of the legislature expressed in the
PCHA to make Illinois law consistent with federal law.

Because defendant’s first post-conviction petition was filed only to rescue his right to
a direct appeal, it was not a true collateral attack and should not have been counted as such.
The Appellate Court reversed the order of the circuit court denying defendant leave to file a
successive petition. 

3. The PCHA requires that a court review a petition within 90 days to determine if it
is frivolous or patently without merit. 725 ILCS 5/122-2.1. Failure to do so requires that the
court docket the petition for second-stage proceedings. This rule applies even if by honest
mistake the court disposes of a petition on the erroneous belief that it is a successive petition
brought without leave of court. 

Because the circuit court had failed to determine within 90 days of the filing of
defendant’s petition whether it was frivolous or patently without merit, the Appellate Court
further directed that the cause be remanded for second-stage proceedings.

(Defendant was represented by Assistant Defender Deborah Pugh, Chicago.)

People v. Longbrake, 2013 IL App (4th) 120665 (No. 4-12-0665, 10/11/13)
A court must examine a post-conviction petition within 90 days of its filing and either

(1) enter an order dismissing it as frivolous and patently without merit, or (2) docket it for
further consideration at the second stage of the post-conviction proceedings. This 90-day time
limit is mandatory. Failure to comply with the 90-day limit renders any subsequent summary
dismissal void. Harmless error analysis is not appropriate if the 90-day time limit is not met.

The circuit court dismissed defendant’s post-conviction petition without prejudice to
refile on the ground that it was not ripe for review because defendant’s appeal was still
pending. The Appellate Court had reached a decision but not yet issued its mandate. After the
mandate issued, defendant refiled his petition. The court dismissed the refiled petition as
frivolous within 90 days of the refiling, but more than 90 days after the original filing date.

The Appellate Court remanded for second-stage proceedings. The circuit court wrongly
dismissed the original petition as there is no impediment to a post-conviction case proceeding
at the same time as a direct appeal. The unavailability of the record to the circuit court while
the direct appeal is pending is of no consequence because the 90-day rule is absolute. Because
the circuit court did not dismiss the original petition as frivolous within 90 days, it was
required to docket the petition for second-stage proceedings.

(Defendant was represented by Deputy Defender Thomas Lilien, Elgin.)

People v. Love, 2013 IL App (2d) 120600 (No. 2-12-0600, 12/19/13)
1. The court reiterated precedent that a pro se post-conviction petition may not be

summarily dismissed at the first stage of post-conviction proceedings on the ground that the
petition lacks a notarized verification affidavit. See People v. Turner, 2012 IL App (2nd)
100819. In support of its holding, the court referred to People v. Cruz, 2013 IL 113399, which
“favorably cited” Turner.

Similarly, the absence of a notarized verification affidavit is not a suitable ground for
denying leave to file a successive post-conviction petition.

2. Defendant filed a pro se post-conviction petition while his direct appeal was pending.
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That petition was summarily dismissed on the same day his direct appeal was decided. The
ground for the summary dismissal was that the defendant failed to raise a constitutional issue
and argued only that a statutory provision had been violated.

Defendant did not appeal the summary dismissal, but subsequently filed a second pro
se post-conviction petition and an amended second post-conviction petition. The second petition
alleged, among other matters, that trial and appellate counsel were ineffective and that the
prosecution engaged in misconduct. The trial court treated the amended petition as a
successive post-conviction petition and denied leave to file it.

On appeal, defendant argued that because the petition filed during his direct appeal
did not raise a constitutional issue, it should have been characterized as a §2-1401 petition
even though it was labeled a post-conviction petition. Thus, defendant contended that his
second filing was his first post-conviction petition and that leave to file was not required.

The court concluded that it lacked jurisdiction to address issues concerning defendant’s
first petition, including whether the trial court should have characterized the pleading as a
§2-1401 motion instead of a post-conviction petition. To preserve review of a judgement
entirely disposing of a post-conviction proceeding, the party seeking review must file a notice
of appeal within 30 days of the entry of judgement or an order disposing of a timely filed
motion attacking the judgement. The trial court treated the first filing as a post-conviction
petition and entered a summary dismissal. Because that dismissal was a final judgement
resolving all of the issues that were raised in the petition, defendant had 30 days to file either
a notice of appeal or a motion attacking the judgement. By failing to act, defendant deprived
the Appellate Court of jurisdiction to consider any issues arising from the initial petition,
including whether it should have been treated as a post-conviction or §2-1401 proceeding.

3. Although the Post-Conviction Hearing Act contemplates that only one post-conviction
petition will be filed, the bar on multiple petitions is relaxed where: (1) the petitioner can
establish “cause” and “prejudice” for failing to raise the claim in the first petition, and (2)
where the defendant alleges that he is actually innocent of the crime.

Regardless of the basis for the exception, a petitioner who seeks to file a successive
post-conviction petition must first obtain leave of the court. It is the petitioner’s burden to
obtain leave and to submit sufficient documentation to allow the court to determine whether
leave should be granted.

To show “cause” for filing a subsequent post-conviction petition, the defendant must
show some objective factor external to the defense that prevented him from raising a specific
claim in the initial post-conviction petition. “Prejudice” is shown where the petitioner
demonstrates that the claims which he seeks to raise in the subsequent proceeding so infected
the trial that the conviction or sentence violated due process.

Here, defendant failed to show “cause.” The court rejected defendant’s argument that
he could not have challenged appellate counsel’s ineffectiveness in his initial petition because
the direct appeal was still pending when that petition was filed. The court noted that
defendant had possession of the appellate briefs before he filed the initial petition, and
therefore knew what issues had been raised on direct appeal.

Because no external reason impeded defendant’s ability to raise his claims in the initial
post-conviction proceeding, he was unable to show cause for the failure to assert the claims
at that point. Because defendant failed to show cause and both cause and prejudice must be
shown, the court was not required to consider the “prejudice” prong of the test.

4. In the course of its holding, the court noted that the “frivolous or patently without
merit” standard, which applies at the first stage of post-conviction proceedings, is inapplicable
to a successive petition. Because a petitioner must obtain leave of the court before a successive



petition may be filed, it would be superfluous to apply the “frivolous or patently without merit”
standard once leave has been granted.

(Defendant was represented by Assistant Defender Emily Filpi, Chicago.)

People v. Luciano, 2013 IL App (2d) 110792 (No. 2-11-0792, 3/14/13)
1. At the first stage in the post-conviction process, the trial court reviews the

defendant’s petition on its own, without the input of the parties. The court may review the
court file, transcripts, and any Appellate Court actions. The court must liberally construe the
petition and treat allegations of fact as true so long as they are not affirmatively rebutted by
the record.

Defendant claimed that his trial and appellate counsel were ineffective in failing to
move to dismiss his 2007 murder charges because they were subject to compulsory joinder to
weapons charges to which he had pleaded guilty in 1991. He contended that the murder
charges were known to the prosecutor in 1991 because the prosecution had information from
a confidential informant that defendant had both passed out the weapons and issued
instructions for the shooting, and it had used his involvement in the murder as aggravation
at his sentencing on the weapons charges.

The State contended it only suspected defendant’s involvement in the shooting.
Witnesses had lied to the police during the 1991 investigation and it was only when witnesses
decided to cooperate with the authorities that the State was able to prosecute in 2007.

The Appellate Court acknowledged that the record contained information contrary to
defendant’s theory of the case; it also contained information supporting it. Because the record
did not completely contradict defendant’s allegations, it cannot be said that defendant’s theory
of the case is indisputably meritless. Considering the petition and the record together
demonstrates the existence of a factual issue that could not appropriately be resolved at first
stage. Therefore, the petition should have advanced to second stage.

2. New constitutional rules are generally not applied retroactively to convictions that
were final when the new rule was announced. Two exceptions exist: (1) where the rule places
certain kinds of primary, private individual conduct beyond the power of the criminal-law-
making authority to proscribe, or (2) where the rule requires observance of those procedures
that are implicit in the concept of ordered liberty. The first exception encompasses new
substantive rules that limit the persons or conduct that constitutionally may be subject to a
certain penalty, or that limit the penalty to be applied to a certain defendant.

Finding the reasoning of People v. Morphin, 2012 IL App (1st) 103568, persuasive,
the Appellate Court concluded that the holding of Miller v. Alabama, 567 U.S. ___, 132 S. Ct.
2455, ___ L.Ed.2d ___ (2012), that persons under age 18 may not be subject to mandatory
natural-life imprisonment, is a substantive rule that is fully retroactive. Miller could be read
to announce a procedural rule requiring that youth-related mitigation be considered before
sentencing any minor to natural life imprisonment. But it was substantive because it required
the court to consider a sentencing range broader than that required by statute for minors
convicted of first-degree murder, categorically broadening the sentencing range for minors.

The Appellate Court vacated defendant’s sentence and remanded for a new sentencing
hearing at which the court could consider “all permissible sentences and is not limited to the
sentence of life without parole.” The option of life without parole was “still on the table,”
although “its imposition should be uncommon because [as Miller states] it will be the ‘rare
juvenile offender whose crime reflects irreparable corruption.’” 

(Defendant was represented by Assistant Defender Jonathan Yeasting, Chicago.)
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People v. McCaskill, 2012 IL App (1st) 110174 (No. 1-11-0174, 8/21/12)
If a trial court does not dismiss a post-conviction petition within 90 days of its “filing

and docketing,” the trial court must advance the petition to second-stage proceedings. 725
ILCS 5/12-2.1. The trial court’s failure to act in compliance with this provision renders its
summary dismissal of the petition void, and requires that the petition be docketed for second-
stage proceedings.

“Filing and docketing” connotes more than the mere receipt of the petition by the circuit
court clerk. It requires that the cause be entered in an official record, but does not require that
the case be placed on the specific call of a judge. People v. Brooks, 221 Ill. 2d 381, 851 N.E.2d
59 (2006).

The circuit court clerk stamped the post-conviction petition “filed” on February 16,
2010. The petition first appeared on a judge’s call on June 2, 2010, and the court dismissed the
petition on August 6, 2010. The date that the petition was stamped “filed,” rather than the
date that it appeared on the judge’s call, is the date that the petition was filed and docketed
for purposes of §122-2.1. Because the court summarily dismissed the petition more than 90
days after that date, the Appellate Court reversed and remanded for second-stage proceedings. 

(Defendant was represented by Assistant Defender Todd McHenry, Chicago.)

People v. Mescall, 403 Ill.App.3d 956, 935 N.E.2d 529 (2d Dist. 2010) 
1. At the first stage of a post-conviction proceeding, the petitioner is required to present

only the gist of a constitutional claim. A pro se petition should be reviewed leniently to allow
borderline cases to proceed, as a pro se petitioner may be aware of the factual basis for a claim
but unaware of the precise legal basis. 

2. Defendant presented the gist of a constitutional argument - that trial and appellate
counsel were ineffective for failing to argue that defendant should have been sentenced under
the law which existed at the time of the offenses, rather than under an amended version of the
statute which made consecutive sentences mandatory. The court held that there was an
arguable basis for the claim in both the facts and the law - the statute in effect at the time of
the offense mandated consecutive sentencing only if the crimes occurred as part of a single
course of conduct, and defendant made an arguable showing that such a finding would have
been contrary to the evidence. Furthermore, there was a reasonable basis to argue that
appellate counsel was ineffective for failing to raise the issue, which was apparent from the
record. 

The court rejected the argument that defendant raised a different issue in the trial
court - that the trial court failed to find that the offenses were part of a single course of
conduct. In view of the leniency with which pro se petitions are reviewed at first stage
proceedings, the petitioner raised the gist of the ineffectiveness argument which he presented
on appeal where he claimed that the trial court failed to make an adequate finding and that
counsel failed to notice that a more lenient law should have been applied.

The court rejected the trial court’s holding that even if consecutive sentences were not
mandatory, no error occurred because the trial court could have imposed discretionary
consecutive sentences. The record showed that the consecutive sentences were based on the
judge’s belief that they were mandatory, and not as a matter of discretion. Furthermore,
because the judge who ruled on the post-conviction petition was not the sentencing judge, it
cannot be presumed that discretionary consecutive sentences would have been imposed. 

3. Generally, post-conviction petitions are subject to the res judicata doctrine. Thus,
issues that were previously decided may not be relitigated. The court held that one of the post-
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conviction ineffective assistance claims – that counsel had failed to challenge a defective
information at trial and on direct appeal – was not the same as a §2-1401 claim that the
defective charging instrument rendered the defendant’s conviction void. Because the issue of
ineffective assistance was not litigated in the §2-1401 proceeding, res judicata did not apply. 

(Defendant was represented by Assistant Defender Yasemin Eken, Elgin.) 

People v. Parker, 2012 IL App (1st) 101809 (No. 1-10-1809, 6/29/12)
1. A court may dismiss a post-conviction petition at the first stage of the proceeding as

frivolous or patently without merit only if it has no arguable basis in law or fact, which means
that it is based either on an indisputably meritless legal theory or a fanciful factual allegation.

2. The absence of a notarized affidavit is not an appropriate basis for a first-stage
dismissal. The purposes of the Post-Conviction Hearing Act would be hindered by preventing
petitions that are neither frivolous nor patently without merit from advancing to the second
stage due to the technicality of a lack of notarization. At the second stage, the State will have
an opportunity to object to the lack of notarization, and appointed counsel will be able to assist
the petitioner in arranging for notarization.

An affidavit from a co-defendant supporting defendant’s claim of actual innocence was
not notarized. Because the petition was dismissed at the first stage of the proceedings, the
absence of notarization was not a basis on which the court could affirm the first-stage
dismissal.

3. The wrongful conviction of an innocent person violates due process. Ill. Const. 1970,
art. I, §2. A defendant can therefore raise a freestanding claim of actual innocence based on
newly-discovered evidence in a post-conviction proceeding. The claim requires a showing that
the evidence was (1) newly discovered in that it has been discovered since trial and could not
have discovered sooner through due diligence; (2) material and not merely cumulative; and (3)
of such a conclusive character that it would probably change the result on retrial.

A co-defendant’s affidavit can constitute newly-discovered evidence even though the co-
defendant’s identity was previously known to the defendant. The co-defendant has a Fifth
Amendment right to avoid self-incrimination and no amount of diligence can force him to
violate that right should he choose not to do so.

Defendant’s petition supported by the co-defendant’s affidavit stated a non-frivolous
claim of actual innocence based on newly-discovered evidence. Defendant did not discover the
affidavit until after trial and could not have discovered it earlier because of the co-defendant’s
Fifth Amendment privilege. The affidavit, if credited, completely exculpated defendant. It
stated that defendant had not been present and played no part in the murder. No physical
evidence or eyewitness testimony inculpated defendant in the offense. The primary evidence
against him was a confession obtained after multiple interrogations and 15 hours in custody,
while he was a high school student who had no prior record, no juvenile record, no gang
affiliation, and had been held back in school. Defendant’s petition is thus not based on an
indisputably meritless legal theory or a fanciful factual allegation.

The Appellate Court reversed the first-stage dismissal of defendant’s post-conviction
petition and remanded for further proceedings.

(Defendant was represented by Assistant Defender Jessica Hunter, Chicago.)

People v. Perez, 2013 IL App (2d) 110306 (No. 2-11-0306, 3/19/13)
725 ILCS 5/122-2.1(a)(2) provides that “within 90 days after the filing and docketing”

of a post-conviction petition, the trial court “shall examine such petition and enter an order”
either summarily dismissing the petition or setting it for second stage proceedings. The court
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concluded that a summary dismissal order is effective when it is “expressed publicly, in words
and at the situs of the case.” 

Where the record did not reflect that any party, counsel, or court personnel other than
the judge were present when the trial court signed a summary dismissal order, the order did
not take effect until it was “filed” by the circuit clerk. Because the order was not filed until 91
days after the petition was filed, the summary dismissal was untimely and therefore void. The
summary dismissal order was reversed and the cause remanded for second stage proceedings. 

In dissent, Justice Hudson found that §122-2.1(a)(2) creates a specific procedure for use
in post-conviction cases. Therefore, the trial court need only “enter” an order of summary
dismissal within 90 days of filing, so long as the order is served on the petitioner within 10
days after its entry.  

(Defendant was represented by Assistant Defender Alison Shah, Chicago.)

People v. Sparks, 393 Ill.App.3d 878, 913 N.E.2d 692 (1st Dist. 2009) 
1. A pro se post-conviction petition may be summarily dismissed as frivolous or patently

without merit only if it has no arguable basis either in law or fact. (People v. Hodges, ___
Ill.2d ___, ___ N.E.2d ___ (2009) (No. 1-05-0767, 7/15/09)). A petition which lacks an arguable
basis in law or fact is one based on an indisputably meritless legal theory or a fanciful factual
allegation. An example of an indisputably meritless legal theory is one which is completely
contradicted by the record. “Fanciful factual allegations” include allegations that are fantastic
or delusional. 

A post-conviction petitioner may pursue a claim of actual innocence based on newly
discovered evidence where the supporting evidence is new, material, and non-cumulative, and
is of such conclusive character as to likely change the result on retrial. Newly discovered
evidence must have been unavailable at trial and incapable of having been discovered at that
time by the exercise of due diligence.

2. Defendant, who was convicted of first degree murder after raising a self-defense
claim and testifying that the offense occurred when the decedent and his companion attempted
to rob the defendant, filed a pro se post-conviction petition raising a claim of actual innocence.
Attached to the petition was an affidavit from a previously unknown eyewitness. 

The court concluded that the affidavit alleged the gist of an argument of newly
discovered evidence supporting a claim of actual innocence. The allegations of the affidavit
were not fantastic or delusional, and the witness’s credibility was not a factor which could be
considered at the first stage of post-conviction proceedings. 

In addition, there was no reason to believe that defendant should have known of the
eyewitness where the affidavit stated that the witness observed the incident from the foyer
of a nearby apartment building. There was also no reason to believe that defendant could have
discovered the witness through due diligence at the time of trial; the court noted that police
knew of the witness, and that one of defendant’s post-conviction claims was that the State
failed to disclose her existence under Brady v. Maryland. 

(Defendant was represented by Assistant Defender Peter Sgro, Chicago.)

People v. Steward, 406 Ill.App.3d 82, 940 N.E.2d 140 (1st Dist. 2010) 
1. To have standing to file a post-conviction petition, one must be “imprisoned in the

penitentiary.” 725 ILCS 5/122-1(a). A proceeding under the Sexually Violent Persons
Commitment Act (725 ILCS 207/1) is civil in nature and can result in commitment to the
Department of Human Services. A person who is imprisoned under the SVPCA is not
imprisoned in the penitentiary within the meaning of the Post-Conviction Hearing Act and

http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2019663038&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2019663038&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2019401815&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2019401815&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2023973534&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2023973534&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=ILSTC725S5%2f122-1&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000008&wbtoolsId=ILSTC725S5%2f122-1&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=ILSTC725S207%2f1&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000008&wbtoolsId=ILSTC725S207%2f1&HistoryType=F


does not have standing to file a post-conviction petition.
2. Defendants who are on MSR or released on an appeal bond are considered to be

“imprisoned in the penitentiary” and have standing to file a post-conviction petition. An
amendment to the SVPCA effective 1/1/07 provides that the filing of a SVPCA petition tolls
the running of a term of mandatory supervised release until dismissal of the petition, a finding
that defendant is not a sexually violent person, or the discharge of the defendant under the
Act. 725 ILCS 207/15(e). The tolling of the MSR term did not confer standing on defendant to
file a post-conviction petition. First, the amendment does not apply to defendant because it did
not become effective until nine months after defendant was placed on MSR and defendant had
actually been discharged from MSR before he filed his post-conviction petition. Second, even
if the amendment did apply, defendant must be currently on MSR, not have his MSR tolled,
to be considered imprisoned in the penitentiary within the meaning of the PCHA.

3. Standing is defined as a party’s right to make a legal claim or seek judicial
enforcement of a duty or right. The legislature intended that the phrase “frivolous or patently
without merit” in the Post-Conviction Hearing Act encompass the issue of standing because
“merit” means legal significance and standing. People v. Boclair, 202 Ill.2d 89, 789 N.E.2d
734 (2002). Standing, unlike timeliness, is an inherent element of the right to bring a post-
conviction petition, and absence of standing may therefore be the basis for a first-stage
dismissal of a petition.

4. A post-conviction petition may be summarily dismissed as frivolous and patently
without merit only if it has no arguable basis in fact or in law. An indisputably meritless legal
theory is one that is completely contradicted by the record.

Defendant’s claim of newly-discovered evidence of actual innocence based on a
recantation by the complainant of her trial testimony is meritless because it is contradicted
not only by the record, but also by the complainant’s post-trial deposition that defendant
asserted constituted a recantation. At trial, complainant testified that defendant grabbed her
on the street, forced her into his apartment, and forced her to have sexual relations. In her
post-trial deposition, complainant testified that she willingly went to defendant’s apartment
and twice voluntarily engaged in intercourse with defendant. But her testimony did not change
with respect to her allegation that a fight ensued when she refused to perform oral sex on
defendant, and that he used a hammer on her in an attempt to force her to perform an act of
oral sex. Under either version, defendant committed aggravated battery and attempt
aggravated criminal sexual assault.

5. A prisoner confined in an Illinois Department of Corrections facility can be assessed
court costs and fees for the filing of a frivolous post-conviction petition. 735 ILCS 5/22-105. A
defendant confined to a Department of Human Services facility as a sexually violent person
may not be assessed those costs and fees because he is not confined in the IDOC.

People v. Terry, 2012 IL App (4th) 100205 (No. 4-10-0205, 1/31/12)
The Post-Conviction Hearing Act provides that ‘[t]he proceeding shall be commenced

by filing with the clerk of the court in which the conviction took place a petition (together with
a copy thereof) verified by affidavit. 725 ILCS 5/122-1(b).

Persuaded by the First District decision in People v. Henderson, 2011 IL App (1st)
090923, the Fourth District held that the failure to attach a notarized verification affidavit to
a post-conviction petition is not a reason to summarily dismiss the petition at the first stage.
The court declined to adopt the contrary approach of the Second District in People v. Carr,
407 Ill.App.3d 513, 944 N.E.2d 859 (2d Dist. 2011).

An affidavit filed pursuant to the Act must be notarized. But the Act allows for
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summary dismissal at the first stage only where the defect renders the petition frivolous and
patently without merit. Those terms do not encompass there mere lack of notarization of a
verification affidavit. The technicality of not having a notarized affidavit is a more appropriate
objection at the second stage.

(Defendant was represented by Assistant Defender Larry Bapst, Springfield.)

People v. Trujillo, 2012 IL App (1st) 103212 (No. 1-10-3212, 5/8/12)
At the first stage of post-conviction proceedings, a petition will be dismissed only if it

has no arguable basis in fact or in law. Where the record rebuts the allegations in a petition,
summary dismissal is proper. A first-stage petition alleging ineffective assistance of counsel
must show that it is arguable that counsel’s performance fell below an objective standard of
reasonableness and that defendant was prejudiced by counsel’s performance. 

Defendant filed a pro se post-conviction petition supported by his affidavit alleging that
defense counsel failed to communicate a plea offer to him, that he would have accepted the
offer had he known of it, and that he only learned of the offer from a letter his counsel sent to
the ARDC, a copy of which was appended to the petition, in which counsel represented that
the State had offered defendant a six-year sentence if he would plead guilty, but defendant
rejected the offer.

If counsel had failed to inform defendant of the plea offer, it is arguable that his
assistance was deficient. Because defendant alleged that he would have accepted the offer had
he been advised of it, he has arguably been prejudiced by counsel’s deficient performance if he
can establish that the offer was not communicated to him. Therefore, the claim did not lack
legal merit.

The petition also did not lack factual merit as it was supported by defendant’s affidavit
and counsel’s letter to the ARDC. The allegations were not rebutted by the record. Counsel’s
letter stating that he communicated the offer to the defendant is outside the actual trial
record. Nothing in the report of proceedings supports the allegation in counsel’s letter that the
trial court admonished defendant about the plea offer. Any contradictions between counsel’s
letter and defendant’s allegations cannot be resolved at the first-stage of the proceedings
because they involve credibility determinations that cannot be resolved on the pleadings.

Because the petition states an arguable claim of ineffective assistance of counsel, the
dismissal order was reversed and the cause remanded for second-stage proceedings.

(Defendant was represented by Assistant Defender Jeffrey Svehla, Chicago.)

People v. Turner, 2012 IL App (2d) 100819 (No. 2-10-0819, modified 7/11/12)
1. The Post-Conviction Hearing Act provides that the proceeding shall be commenced

by the filing of a petition verified by affidavit. 725 ILCS 5/122-1(b). An affidavit filed pursuant
to the Act must be notarized to be valid. Lack of notarization is not cured by certification
under §1-109 of the Code of Civil Procedure. 735 ILCS 5/1-109.

There is a split of authority among the Appellate Courts as to whether a petition
lacking a notarized affidavit may be dismissed for that reason at the first stage of a post-
conviction proceeding. Regardless of this split, the State was permitted to raise the issue for
the first time on appeal from a first-stage dismissal because that was its earliest opportunity
to do so. At first-stage proceedings, the court acts without input from the State. 

Raising the issue for the first time on appeal is not permissible in an appeal from a
second-stage dismissal. If the State raises the issue in the trial court, it can be addressed and
resolved. Appointed counsel has a duty to remedy procedural defects in the petition. The State
procedurally defaults the issue of lack of notarization by failing to raise it in its motion to
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dismiss.
2. The State did not move to dismiss defendant’s petition on the ground that the

affidavit accompanying the petition was not notarized. It argued for the first time on appeal
that dismissal of the petition could be affirmed on the ground that the affidavit was not
notarized. The State forfeited this challenge by failing to raise it in its motion to dismiss,
which would have given defendant the opportunity to remedy the defect and promoted efficient
disposition of the petition.

3. Addressing the split of authority regarding whether the absence of a notarized
affidavit is a basis for a first-stage dismissal, the Appellate Court opined that it was not. The
State’s ability to forfeit the defect makes an invalid affidavit akin to a petition’s untimeliness,
which likewise is not a basis for a first-stage dismissal.

The Appellate Court nonetheless affirmed the dismissal of the petition, finding the
allegations insufficient to merit an evidentiary hearing.

(Defendant was represented by Assistant Defender Jessica Pamon, Chicago.)

People v. Vinokur, 2011 IL App (1st) 090798 (No. 1-09-0798, 8/24/11)
1. The Post-Conviction Hearing Act provides that “[a]ny person imprisoned in the

penitentiary may institute a proceeding under this Article.” 725 ILCS 2/122-1(a). A person is
“imprisoned in the penitentiary” for the purposes of the Act when his liberty is actually
constrained by the State. When defendant is no longer constrained, such as when he has fully
served his sentence, he has no standing to file a petition.

In the context of a guilty plea, the meaning of “imprisoned in the penitentiary” includes
only the direct consequences of the plea, and does not include collateral consequences not
related to the length or nature of the sentence. Deportation is a collateral consequence of a
plea, and does not confer standing where defendant has fully served his sentence. It is
irrelevant that the court, rather than defense counsel, misinformed the defendant of the
deportation consequences of his plea. Defendant is not left without a remedy, as he could have
filed a petition while he was serving the sentence imposed on his conviction.

2. At the first stage of post-conviction proceedings, a trial court may dismiss a petition
if it is “frivolous or patently without merit.” 725 ILCS 5/122-2.1(a)(2). “Merit” means “legal
significance, standing, or importance.” People v. Boclair, 202 Ill.2d 89, 789 N.E.2d 732
(2002). Because a petition filed by a person who has no standing lacks merit, standing can be
the basis for a first-stage dismissal.

(Defendant was represented by Assistant Defender Rachel Kindstrand, Chicago.)

People v. Wright, 2013 IL App (4th) 110822 (No. 4-11-0822, 4/17/13)
1. At the first stage in a post-conviction proceeding, the circuit court acts strictly in an

administrative capacity by screening out those petitions that lack legal substance or are
obviously without merit. A petition may be dismissed at the first stage only if it has no
arguable basis in fact or in law, i.e., it is based on an indisputably meritless legal theory or a
fanciful factual allegation. The mere unlikelihood of a factual proposition does not make that
proposition fanciful. A court should not dismiss a petition unless its lack of legal or factual
merit is certain and indisputable.

2. A court may dismiss a petition at the first stage based on res judicata. Collateral
estoppel is a branch of res judicata. Collateral estoppel, or issue preclusion, prevents
relitigation of issues of law or fact that have been previously litigated and decided in an action
involving the same parties or their privies.

3. Defendant claimed in his post-conviction petition that his trial counsel was
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ineffective for failing to preserve as error the trial court’s consideration of an invalid
aggravating factor, and appellate counsel was ineffective in failing to raise this ineffectiveness
claim on appeal. On direct appeal, defendant had argued that the trial court had considered
the invalid aggravating factor, but the Appellate Court found that this error was forfeited and
refused to find plain error because defendant’s sentencing hearing was fair despite the error. 

That finding on direct appeal collaterally estopped defendant from claiming in a post-
conviction petition that trial and appellate counsel were ineffective. Defendant could succeed
on those ineffectiveness claims only if counsels’ deficient performance caused him prejudice.
Defendant suffered no prejudice if his sentencing hearing was fair.

4. Although the circuit court had not dismissed defendant’s petition on collateral
estoppel grounds, the Appellate Court can affirm the dismissal on any basis that has support
in the record. Because the Appellate Court’s conclusion on direct appeal that the sentencing
hearing was fair despite the mention of an invalid aggravating factor meant that the claims
of ineffective assistance of counsel were not arguable, the Appellate Court affirmed the
dismissal order.

(Defendant was represented by Assistant Defender Jay Wiegman, Ottawa.)

Top

§9-1(e)(2)
Gist of a Constitutional Claim

People v. Edwards, 197 Ill.2d 239, 757 N.E.2d 442 (2001) To survive dismissal as frivolous
or patently without merit, the allegations in a post-conviction petition, when taken as true and
liberally construed, must present the "gist of a constitutional claim." The "gist" standard is a
low threshold, and requires only "a limited amount of detail." The petition need not set forth
the claim in its entirety or include legal argument or citations. See also, People v. Delton, 227
Ill.2d 247, 882 N.E.2d 516 (2008) (a pro se post-conviction petitioner need present only a
limited amount of detail to survive summary dismissal, but is not excused from providing any
factual detail at all); People v. Johnson, 377 Ill.App.3d 854, 879 N.E.2d 977 (5th Dist. 2007)
(a post-conviction petition may be dismissed as frivolous only if a "quick look at the record"
shows that the allegations are "absolutely untrue" or without merit).

The court criticized several appellate decisions stating that to avoid summary
dismissal, a pro se petition must "plead sufficient facts from which the trial court could find
a valid claim of deprivation of a constitutional right." See e.g., People v. Lemons, 242
Ill.App.3d 941, 613 N.E.2d 1234 (4th Dist. 1993). The "sufficient facts" standard conflicts with
Illinois Supreme Court precedent, which requires only a limited amount of detail, and imposes
"too heavy a burden" on a pro se petitioner. 

Also, the court rejected the appellate court's holding that a guilty plea defendant who
alleges that trial counsel was ineffective for failing to file a motion to withdraw the plea must
allege that there was a basis for such a motion. Under Roe v. Flores-Ortega, 528 U.S. 470
(2000), a pro se defendant who pleads guilty cannot be required to demonstrate that an appeal
would have been successful in order to establish that he was prejudiced by his attorney's
failure to pursue a request for an appeal. Where the post-conviction petition alleged that trial
counsel ignored defendant's requests to file an appeal, and there was nothing of record to
indicate that defense counsel reviewed the plea proceedings or consulted with defendant before
deciding not to file a motion to withdraw the plea, the petition made a sufficient allegation of
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ineffective assistance to survive summary dismissal. The court noted, however, that its holding
was limited to a finding that the petition could survive summary dismissal, and should not be
interpreted as finding that defendant was entitled to an evidentiary hearing or post-conviction
relief. See also, People v. Brandon, 294 Ill.App.3d 911, 691 N.E.2d 872 (4th Dist. 1998) (under
People v. Moore, 133 Ill.2d 331, 549 N.E.2d 1257 (1990), a post-conviction petitioner who
claims that his appellate counsel was ineffective is entitled to reinstatement of his appeal even
if he cannot show that relief would have been obtained on appeal); People v. Hall, 217 Ill.2d
324, 841 N.E.2d 913 (2005) (a post-conviction challenge to a guilty plea is subject to the
standard set forth in Strickland v. Washington; defendant met both Strickland prongs and was
entitled to an evidentiary hearing). 

People v. Dredge, 148 Ill.App.3d 911, 500 N.E.2d 445 (4th Dist. 1986) Requiring pro se
petitioners to make more than a gist of a meritorious claim would effectively deprive many
petitioners of their right to meaningful access to the courts. Defendant's petition, which
claimed that defense counsel was ineffective for refusing to allow defendant to testify, stated
the gist of a constitutional claim.

People v. Patton, 315 Ill.App.3d 968, 735 N.E.2d 185 (4th Dist. 2000) The trial court's order
summarily dismissing a post-conviction petition was reversed, although defendant "failed to
articulate a coherent legal argument" and "inartfully" pled his claim.

People v. VonPerbandt, 221 Ill.App.3d 951, 583 N.E.2d 90 (1st Dist. 1991) Only a "minimal
amount of specificity is required" for pro se petitions to state the gist of a constitutional claim.

People v. Russell, 345 Ill.App.3d 16, 801 N.E.2d 977 (1st Dist. 2003) Defendant's pro se
post-conviction petition was sufficient to withstand summary dismissal where it claimed that
at the guilty plea hearing, the trial court failed to advise defendant that he would be required
to serve a two-year-period of MSR. The available remedy is not to vacate the MSR period,
leaving defendant's sentence intact, but to allow defendant to withdraw his plea and vacate
his sentence. 

People v. Clark, 386 Ill.App.3d 673, 899 N.E.2d 342 (3d Dist. 2008) Defendant's
post-conviction petition raised the gist of an ineffective assistance claim where defendant
stated that he pleaded guilty because defense counsel misrepresented that he had quashed
defendant's outstanding arrest warrants, making him eligible for an impact incarceration
program which would have reduced the prison term from eight years to no more than 180
days. Defendant also raised the gist of a second ineffective assistance claim by alleging that
an attorney who was substituting for trial counsel erroneously advised defendant that he
lacked grounds to file a motion to withdraw the plea.

People v. Mendez, 336 Ill.App.3d 935, 784 N.E.2d 425 (3d Dist. 2003) Post-conviction petition
presented the gist of a constitutional claim where defendant alleged that his attorney was
ineffective for meeting with him on only two occasions and for failing to investigate a potential
entrapment defense. 

People v. Donley, 314 Ill.App.3d 671, 731 N.E.2d 1260 (4th Dist. 2000) Defendant's
post-conviction petition alleged the gist of a meritorious claim that the trial judge was
observed sleeping for approximately 15 minutes during the trial, despite the strength of the

http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1998061894&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1998061894&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1990022947&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1990022947&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2007896913&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2007896913&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2007896913&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2007896913&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1984123336&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1984123336&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986149638&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1986149638&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000493655&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000493655&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1991188494&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1991188494&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003888946&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2003888946&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2017491350&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2017491350&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003148958&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2003148958&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000396005&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000396005&HistoryType=F


State's case against defendant.

People v. Sawczenko, 328 Ill.App.3d 888, 767 N.E.2d 519 (2d Dist. 2002) Where defendant
dismissed his first post-conviction petition after it had been found sufficient to require a
hearing on whether there was a bona fide doubt of fitness to stand trial, and the first
post-conviction petition alleged not only that defendant was taking psychotropic medication
at the time of his plea but also that he had attempted suicide two days before pleading guilty,
the trial court erred by summarily dismissing a second petition which attempted to reinstate
the first petition and alleged that the withdrawal was due to counsel's failure to provide
reasonable assistance and to defendant's "extreme religiousism [sic]." The original petition
alleged the gist of a constitutional claim, and defendant's statements concerning
post-conviction counsel were sufficient to allege a deficiency in the original proceedings. 

People v. Barksdale, 327 Ill.App.3d 422, 762 N.E.2d 669 (1st Dist. 2001) As to claim that the
State violated due process and precluded DNA testing by destroying evidentiary items in
violation of a court order, petitioner need not establish, at the first stage, that the State
destroyed the evidence in bad faith. Because the uncontradicted allegations of the
post-conviction petition stated the gist of a meritorious constitutional claim - that potentially
exculpatory evidence had been destroyed despite a court order requiring its preservation and
that defendant had thereby been deprived of the opportunity to have DNA testing performed
- the petition was non-frivolous and must be docketed for further proceedings. 

People v. Brooks, 371 Ill.App.3d 482, 867 N.E.2d 1072 (4th Dist. 2007) Defendant's pro se
claim - that the trial court improperly denied a continuance to obtain private counsel -
sufficiently alleged the gist of the constitutional issue to survive summary dismissal. 

People v. Beard, 301 Ill.App.3d 279, 703 N.E.2d 552 (4th Dist. 1998) Petition, which asserted
that an informant failed to testify truthfully concerning his expectations of leniency, and that
the State failed to correct the untruthfulness, was sufficient to survive dismissal as patently
frivolous, especially when considered in conjunction with the trial record. 

People v. Brown, 336 Ill.App.3d 711, 784 N.E.2d 296 (1st Dist. 2002) A pro se post-conviction
petition was sufficient to withstand summary dismissal where it claimed that defendant gave
trial counsel the name of two alibi witnesses, but counsel failed to interview the witnesses or
call them to testify, because it was supported by the witnesses' affidavits and the record
suggested no reason that counsel would have refused to present exculpatory evidence. Also,
an allegation that trial counsel refused to allow defendant to testify, supported by defendant's
affidavit that he told counsel he wanted to testify but the lawyer responded that he did not
know whether such testimony would be necessary, alleged the gist of a constitutional issue
that defendant was denied his right to testify in his own behalf where the claim was not
contradicted by the trial record. 

______________________________________________________________
Cumulative Digest Case Summaries §9-1(e)(2)

People v. Allen, 2015 IL 113135 (No. 113135, 5/21/15)
1. At first-stage proceedings on a post-conviction petition, the court considers the
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petition’s substantive merit rather than its compliance with procedural rules. The threshold
to avoid summary dismissal is low, in recognition of the fact that many petitions are drafted
by inmates without the assistance of an attorney. If a petition alleges sufficient facts to state
the gist of a constitutional claim, first-stage dismissal is improper. A petition which presents
legal points that are arguable on their merits may not be summarily dismissed.

Despite the low threshold to avoid first-stage dismissal, the pro se petitioner must
supply a sufficient factual basis to show that the allegations in the petition are “capable of
objective or independent corroboration.” Thus, a petition must be accompanied by supporting
evidence, which may include “affidavits, records, or other evidence.” 725 ILCS 5/122-2.

A supporting affidavit is separate from a verification affidavit, which also must
accompany the petition. 725 ILCS 5/122-1(b). The purpose of the verification affidavit is to
confirm that the allegations are brought truthfully and in good faith.

In People v. Collins, 202 Ill. 2d 59, 782 N.E.2d 195 (2002), the court affirmed the first
stage dismissal of a post-conviction petition which had a verification affidavit but lacked any
supporting evidence. By contrast, in People v. Hommerson, 2014 IL 115638, the court
concluded that it is improper to summarily dismiss a petition solely because it lacks a
verification affidavit. Instead, if a petition alleges the gist of a constitutional violation, the lack
of a verification affidavit should be raised by the State at the second-stage of the proceedings,
after counsel has been appointed and had an opportunity to file an amended petition.

2. Defendant’s pro se petition contained a signed statement by a person named
Langford. The statement took responsibility for the offense and stated that defendant had not
been involved. The statement asserted that it was made under penalty of perjury, and
contained several fingerprints at the bottom. However, it was not notarized. In summarily
dismissing the petition at the first stage, the trial court stated that the statement did not
qualify as an “affidavit” because it had not been notarized.

The Supreme Court acknowledged that a statement is an “affidavit” only if it has been
sworn before a person with legal authority to administer oaths. The lack of notarization of a
supporting affidavit does not justify summary dismissal of the petition, however, because
supporting evidence is not required to be in the form of an affidavit and the presence or
absence of notarization does not prevent the trial court determining whether the “gist”
standard for first stage proceedings is satisfied.

Thus, a petition may not be summarily dismissed solely for lack of notarization of an
evidentiary affidavit. The court noted, however, that the State would be able to raise the lack
of notarization of an evidentiary affidavit at second-stage proceedings if counsel was unable
to obtain a properly notarized affidavit. At that time, the absence of notarization might be an
adequate basis on which the trial court could dismiss the petition.

3. The court also found that the petition was not frivolous and patently without merit
for reasons other than the lack of notarization of Langford’s statement. Although the
statement was “bare-bones,” it was sufficient to show that the petition’s allegations were
subject to corroboration. The court criticized the trial court for evaluating credibility at the
first stage instead of focusing on whether the petition set forth the gist of a constitutional
issue.

The court noted that a petition claiming actual innocence based on newly discovered
evidence must present supporting evidence that is new, noncumulative, material, and of such
character as to change the result of the trial. However, the court found that there was no
reason to believe that defendant could have obtained Langford’s statement at an earlier date,
even if he was aware of Langford’s name at the time of trial, where both defendant and
Langford were incarcerated and Langford would presumably be reluctant to confess to a



murder.
Because the petition made an adequate showing that evidence was available to support

the petition’s allegations, the trial court erred by ordering summary dismissal. The order was
reversed and the cause remanded for second stage proceedings.

(Defendant was represented by Assistant Defender Brian McNeill, Chicago.)

People v. Brown, 236 Ill.2d 175, 923 N.E.2d 748 (2010) 
1. The summary dismissal of a post-conviction petition is reviewed de novo. To survive

first stage dismissal, the petitioner must present the “gist” of a constitutional violation. A
“gist” requires only a limited amount of factual detail, without legal argument or citations.

A post-conviction petition fails to present the “gist” of a constitutional violation if it has
no arguable basis either in law or in fact. A petition lacks an arguable basis in law or fact if
it is based on an “indisputably meritless legal theory” or “fanciful factual allegations.” One
example of an “indisputably meritless legal theory” is a claim that is completely contradicted
by the record. “Fanciful factual allegations” include those that are “fantastic or delusional.”

2. The court concluded that a pro se post-conviction petition challenging a conviction
for attempt murder of a police officer was sufficient to survive summary dismissal. The
allegation that trial counsel was ineffective for failing to request a fitness hearing was not
based on an indisputably meritless legal theory or fanciful allegations; defendant submitted
medical records indicating that he had been diagnosed as mentally ill and prescribed
psychotropic medications, the petition included affidavits from defendant’s mother and aunt
stating that they had informed defense counsel of defendant’s mental illness and use of
psychotropic medications, and the mother’s affidavit indicated that she had told counsel of
defendant’s history of suicide attempts. 

Furthermore, the claim was not rebutted by the record. Although defense counsel said
at sentencing that he had no knowledge of defendant’s use of psychotropic medication, his
statements were contradicted by the affidavits attached to the post-conviction petition and
undermined by defendant’s claim that counsel spent only a few minutes with him before each
hearing and was distracted by his father’s death. The court also stressed that counsel’s
statements did not positively rebut defendant’s allegations concerning his mental illness,
suicide attempts, and inability to understand the trial proceedings due to the effect of
psychotropic medications.

Similarly, although the trial court said at sentencing that it had no bona fide doubt of
defendant’s fitness, that statement was not determinative of the issue of fitness to stand trial
and did not positively rebut the defendant’s allegations.

In addition, defendant made a statement at sentencing in which he stated that he had
been depressed at the time of the offense, had threatened officers because he wanted to force
them to kill him, and had been under the influence of psychotropic medications at the time of
trial. The court noted that because the sentencing occurred more than a month after trial,
defendant’s lucidity at sentencing did not establish that he had been fit at the time of trial. In
addition, defendant’s statements at sentencing did not contradict his statements concerning
the effect of the psychotropic medication on his ability to understand the trial proceedings or
rebut the evidence of a bona fide doubt of fitness.

At most, the record created a factual dispute concerning a bona fide doubt of
petitioner’s fitness to stand trial. Because the allegations of the petition are to be taken as true
at the first stage of the proceedings, and weight and credibility are not at issue, defendant
clearly alleged the “gist” of a constitutional issue. Therefore, the post-conviction petition
should have proceeded to a second stage proceeding. 
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3. For two reasons, the court criticized the dissent’s finding that the petition should
have been summarily dismissed. First, the majority stated that the dissent erroneously
applied capital and second-stage precedents to the summary dismissal stage. Second, the
majority stated that the dissent failed to accept the allegations of the petition as true for
purposes of deciding whether summary dismissal was appropriate. 

(Defendant was represented by Assistant Defender Yasaman Navai, Chicago.) 

People v. Cathey, 2012 IL 111746 (No. 111746, 3/22/12)
At the first stage of post-conviction proceedings, a petition alleging ineffective

assistance of counsel may not be summarily dismissed if: (1) it is arguable that counsel’s
performance fell below an objective standard of reasonableness, and (2) it is arguable that the
defendant was prejudiced. Strickland v. Washington, 466 U.S. 668 (1984).

1. It was arguable that defense counsel’s performance was deficient due to his failure
to raise on appeal the issue of the trial court’s delayed ruling on a motion in limine to exclude
evidence of defendant’s prior convictions per People v. Montgomery, 47 Ill. 2d 910, 268
N.E.2d 695 (1971). Counsel was aware of the delayed-ruling issue and it was frequently
litigated during the pendency of defendant’s trial and direct appeal.

Counsel had represented defendant at trial and had informed the trial court that the
timing of the ruling would affect defendant’s decision whether to testify. Counsel told the court
he would recommend that defendant not testify if his priors could be used to impeach him,
even though he would not be able to present a defense without his testimony. When the court
allowed the State to use the prior convictions to impeach defendant after he testified, defense
counsel pointed out that he had made a strategic decision not to question a critical prosecution
witness about his conviction in order to prevent defendant’s priors from being revealed to the
jury. Counsel had relied on the court’s statement in deferring its ruling that whether
defendant’s convictions were ultimately admitted would depend on “how much impeachment
is used on other witnesses.” Given counsel’s own emphasis on the importance of the issue,
nothing explains why counsel failed to raise it on appeal. 

The Illinois Supreme Court did not address the delayed-ruling issue until after
defendant’s direct appeal was final in People v. Patrick, 233 Ill. 2d 63, 908 N.E.2d 1 (2009).
But the relevant focus to determine whether a reasonable attorney should have challenged the
court’s delayed ruling is on the state of the law at the time of defendant’s trial and appeal.
During that time period, several appellate decisions addressed the issue. Two Appellate Court
decisions, including the companion case to Patrick, found fault with a decision to delay ruling,
as did courts in other jurisdictions, which were later cited by the Illinois Supreme Court in
Patrick. 

2. It is arguable that defendant was prejudiced by his counsel’s failure to raise the
delayed-ruling issue. The Illinois Supreme Court allowed the petition for leave to appeal in
Patrick and its companion case months before denying defendant’s petition for leave to appeal
from his direct appeal. If the delayed-ruling issue had been raised on direct appeal, regardless
of which party prevailed in the Appellate Court, a petition for leave to appeal would have been
granted or held in abeyance pending the court’s decision in Patrick. The court noted that the
State had not responded to defendant’s argument that given the similarities between his case
and Patrick, he would have benefitted from the Supreme Court’s decision in Patrick.

3. The court also vacated the portion of the Appellate Court’s decision holding that
Patrick does not apply retroactively to cases on collateral review. The pro se petition did not
cite to Patrick or contend that a Patrick violation may be raised for the first time on
collateral review. As the issue was not raised in the petition, it should have not been reached
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by the Appellate Court.
Because defendant’s ineffective-assistance-of-counsel claim was not frivolous and

patently without merit, the Supreme Court reversed both the appellate and the circuit courts
and remanded for second-stage post-conviction proceedings.

(Defendant was represented by Assistant Defender David Holland, Chicago.)

People v. Hodges, 234 Ill.2d 1, 912 N.E.2d 1204 (2009) 
1. To survive dismissal at the first stage of post-conviction proceedings, a pro se

defendant need allege only the “gist” of a constitutional claim. A pro se petitioner is not
excused for providing any factual detail concerning the alleged constitutional violation,
however, and must attach affidavits or other evidence supporting the petition or explain why
such items are not attached. Evidentiary support for a post-conviction petition is required to
show that the petition’s allegations are capable of objective or independent corroboration. 

2. When determining whether a pro se post-conviction petition is subject to dismissal
as frivolous, the trial court must determine whether the “gist” of the claim alleged by the
defendant is frivolous or patently without merit. Although the terms “frivolous” and “patently
without merit” are not defined by the Post-Conviction Hearing Act, a claim is “frivolous or
patently without merit” if it has no arguable basis in either law or fact. Thus, a petition is
subject to first-stage dismissal if it is based on “an indisputably meritless legal theory or a
fanciful factual allegation.” 

A claim that is completely rebutted by the record is one example of an indisputably
meritless legal theory. Similarly, “[f]anciful factual allegations include those which are
fantastic or delusional.” 

3. Where the defendant alleged ineffective assistance of counsel because his attorney
failed to investigate and present evidence which would have corroborated the defenses
presented at trial, the petition was subject to summary dismissal only if it was not “arguable”
that counsel’s performance fell below an objective standard of reasonableness and caused
prejudice. Because the defendant specifically named three witnesses whose testimony had not
been investigated, summarized the testimony the witnesses would have given, and attached
the witnesses’ affidavits to the petition, and because none of the allegations could be described
as fantastic or delusional, the petition had an arguable basis in fact.

Furthermore, the petition had an arguable basis in law where the testimony of the
potential witnesses – that the decedent was armed at the time of the offense – at least
arguably supported the defense that defendant acted with an unreasonable belief in self-
defense. The court rejected the State’s argument that the court need consider only the theories
of relevance on which the petition specifically focused – “[t]he State’s strict construction of
defendant’s petition is inconsistent with the requirement that a pro se petition be given a
liberal construction.” 

Because it was at least arguable that defense counsel was ineffective for failing to
investigate and present evidence, the trial court erred by summarily dismissing the post-
conviction petition. The dismissal order was reversed and the cause remanded for second-stage
proceedings.

(Defendant was represented by Assistant Defender Patrick Cassidy, Chicago.)

People v. Petrenko, 237 Ill.2d 490, 931 N.E.2d 1198 (2010) 
Generally, claims that could have been raised on direct appeal are considered forfeited

and cannot be raised on post-conviction. Claims that are not raised in the post-conviction are
forfeited and cannot be raised on appeal.
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Based on these forfeiture principles, the court found that a post-conviction claim that
trial counsel was ineffective for failing to make a Franks motion was forfeited because it could
have been raised on direct appeal, but was not. However, a claim that appellate counsel was
ineffective for failing to argue trial counsel’s ineffectiveness was not waived. 

The court also concluded that a different Franks-related claim of ineffectiveness was
forfeited because the facts underlying that claim, although mentioned in the post-conviction
petition, were not raised in the context of the claim that there were facts omitted from the
affidavit that were material to the finding of probable cause. 

The court affirmed the appellate court’s affirmance of the summary dismissal of
defendant’s pro se post-conviction petition.

(Defendant was represented by Assistant Defender Steve Wiltgen, Elgin.) 

People v. Tate, 2012 IL 112214 (No. 112214, 11/29/12)
1. A post-conviction proceeding contains three stages. At the first stage, the circuit

court must independently review the petition, taking the allegations as true, and determine
whether the petition is frivolous or patently without merit. A petition is frivolous or patently
without merit only if it has no arguable basis in fact or in law. There is no involvement by the
State in this initial stage. The court acts strictly in an administrative capacity by screening
out those petitions that are without legal substance or are obviously without merit.

Most petitions for post-conviction relief are filed pro se by persons who are incarcerated
and lack the means to hire their own attorney. At the first stage of the proceedings, pro se
petitions, as well as petitions filed by attorneys, are judged by first-stage standards.

2. An ineffective-assistance claim based on what the record discloses counsel did in fact
do is subject to the usual rules of procedural default. But an ineffectiveness claim based on
what counsel ought to have done may depend on proof of matters that could not have been
included in the record precisely because of the allegedly deficient representation. Therefore,
a default may not preclude an ineffective-assistance claim based on what trial counsel
allegedly ought to have done in presenting a defense.

Defendant did not forfeit his post-conviction claim of ineffective assistance of counsel
for failing to include that claim in a post-trial motion. Defendant’s claim was based on what
counsel ought to have done at trial, not on what counsel did. The claim was based on the
content of affidavits attached to the petition, which, as a result of counsel’s allegedly deficient
representation, could not have been included in the direct appeal record.

3. At the first-stage of post-conviction proceedings, a petition alleging ineffective
assistance of counsel may not be summarily dismissed if (1) it is arguable that counsel’s
performance fell below an objective standard of reasonableness, and (2) it is arguable that the
defendant was prejudiced. 

Defendant’s petition was supported by the affidavits of alibi witnesses and occurrence
witness who attested that defendant was not the offender. These affidavits are sufficient to
make an arguable claim of ineffective assistance of counsel. At trial, four eyewitnesses
testified and identified defendant, but no murder weapon was recovered, no DNA or
fingerprints linked defendant to the offense, and defendant did not confess. It is at least
arguable that defendant was prejudiced by the absence of his witnesses and that counsel’s
performance fell below an arguable standard of reasonableness. It is inappropriate to consider
at the first stage whether defense counsel made a strategic decision not to call the witnesses
to testify.

People v. Barghouti, 2013 IL App (1st) 112373 (No. 1-11-2373, 12/20/13)

http://www.westlaw.com/find/default.wl?ft=Y&db=0007724&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2029387858&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2029387858&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0007726&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2032392796&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2032392796&HistoryType=F


Based on its own review of the record, the Appellate Court identified a potential issue
and asked the parties for further briefing. Following briefing, the Appellate Court held that
defendant’s first-stage post-conviction petition made an arguable claim of ineffective
assistance of counsel where trial counsel failed to properly advise defendant of the sentencing
consequences he faced if he rejected the State’s plea offer.

1. To determine whether a first-stage post-conviction petition states the gist of a
constitutional claim, the Appellate Court must review the entire petition in light of the trial
record. The court’s review is not limited to those claims raised on appeal. Where the court on
its own review of the record discovers a clear and obvious error not raised by appellate counsel,
the court may properly request that the parties brief the issue.

Here, the court determined that defendant’s post-conviction petition raised a
meritorious claim that he rejected a plea bargain based on erroneous advice of his trial
counsel. Since this claim had not been raised by appellate counsel, the court ordered the
parties to brief the issue. The court rejected the State’s argument that it had overstepped its
authority by requesting briefing on this issue. After examining the Illinois Supreme Court’s
decisions in Coleman, 183 Ill.2d 366 (1998), Edwards, 197 Ill. 2d 239 (2001), and Hodges,
234 Ill. 2d 1 (2009)(all discussing the appropriate standards for reviewing first-stage
dismissals), the Appellate Court concluded that nothing in those decisions limited review to
those parts of the petition argued on appeal. Instead, those decisions allow the Appellate Court
to address any issues it discovers during its own review of the record. A reviewing court has
the authority to address unbriefed issues where a clear and obvious error exists in the lower
court’s proceedings.

2. A first-stage post-conviction petition alleging ineffective assistance of counsel may
not be dismissed if it is arguable that (a) counsel’s performance fell below an objective
standard of reasonableness and (b) the defendant was prejudiced. A petition lacks an arguable
basis in law or fact only if it is based on an indisputably meritless legal theory or a fanciful
factual allegation.

Here, the petition alleged that trial counsel failed to advise defendant that if he rejected
the State’s 12-year plea offer and was found guilty, he faced a prison term of 6 to 60 years;
instead counsel erroneously advised defendant that he would be eligible for probation. The
petition also alleged that defendant would have accepted the State’s offer if counsel had
properly advised him of the correct sentencing range. These allegations made an arguable
claim that trial counsel provided ineffective assistance and that defendant suffered prejudice
because he would have accepted the plea bargain if he had received accurate advice about the
sentencing range.

3. A defendant alleging ineffective assistance of trial counsel in a first-stage post-
conviction petition does not need to obtain an affidavit from his counsel. Even without an
affidavit, the reviewing court will still accept as true the defendant’s allegations of ineffective
assistance of counsel. Such affidavits are difficult or impossible to obtain and requiring them
would contravene the settled standards requiring a reviewing court to accept as true all facts
alleged in the petition unless contradicted by the record. 
 (Defendant was represented by Assistant Defender Robert Hirschhorn, Chicago.)

People v. Bowens, 2013 IL App (4th) 120860 (No. 4-12-0860, 11/19/13)
1. At the first stage of post-conviction proceedings, a petition withstands dismissal if

it states the gist of a constitutional claim and has an arguable basis in law or fact. The “gist”
standard is a low threshold which does not require a petitioner to set forth a constitutional
claim in its entirety. Instead, only a limited amount of detail is necessary. 
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Under Strickland, a defendant establishes that his attorney was ineffective where
counsel’s performance fell below an objective standard of reasonableness and the deficient
performance prejudiced the defense. Thus, a post-conviction petition alleging ineffective
assistance may not be summarily dismissed if it is arguable that counsel’s performance fell
below an objective standard of reasonableness and arguable that the defendant was
prejudiced.

2. At defendant’s trial for attempt first degree murder, aggravated domestic battery,
and aggravated battery, the trial judge denied a motion to excuse the judge’s husband from
the jury for cause. The Appellate Court affirmed on direct appeal, noting that defense counsel’s
failure to exercise a peremptory challenge against the judge’s husband amounted to
acquiescence to the husband’s jury service, and therefore waived the issue for appeal. 

Defendant then filed a pro se post-conviction petition alleging that defense counsel was
ineffective for failing to use an available peremptory challenge to remove the trial judge’s
husband from the jury. The judge who had presided over the jury trial also heard the post-
conviction petition, and summarily dismissed the petition as frivolous and patently without
merit. 

The court concluded that the defendant raised the gist of a constitutional claim, finding
that where the defense had peremptory challenges available, it was objectively unreasonable
for counsel to allow the trial judge’s husband to be seated as a juror. The court noted that
other jurisdictions have found that regardless whether peremptory challenges are available,
the constitutional right to a fair trial is violated where the spouse or close relative of the trial
judge serves as a juror. In addition, the Illinois Supreme Court has held that the conviction
must be reversed and a new trial awarded where the wrongful denial of a challenge for cause
denies a defendant the right to a trial before a fair and impartial jury. 

The court remanded the cause for second stage proceedings and directed the Chief
Judge to appoint counsel for the defendant. Although the trial judge who presided over the
trial would ordinarily hear any post-conviction petition, due to the nature of the allegations
the Chief Judge was ordered to assign a judge other than the trial judge to conduct the post-
conviction proceedings. 

(Defendant was represented by Assistant Defender Colleen Morgan, Springfield.)

People v. Brown, 2014 IL App (4th) 120887 (No. 4-12-0887, 10/8/14)
1. A pro se post-conviction petition may be summarily dismissed as frivolous or patently

without merit only if it has no arguable basis in law or fact. At the first stage of post-conviction
proceedings, a defendant raising a claim of ineffective assistance of counsel need only establish
that it is arguable that counsel’s performance fell below an objective standard of
reasonableness and he was arguably prejudiced as a result.

2. During his trial for the first-degree murder of two individuals, defendant asserted
a claim of self-defense, but stated on the record that after consulting with his counsel, he did
not want the jury instructed on second-degree murder. Defendant was found guilty of both
murders and sentenced to natural life imprisonment.

Defendant filed a pro se post-conviction petition alleging ineffective assistance of trial
counsel for misadvising him about the potential sentence for double murder. Defendant alleged
that counsel informed him that he only faced 20-60 years of imprisonment if convicted of both
murders. Defendant attached a letter from counsel written on the date of the guilty verdicts,
in which counsel stated that the sentencing range was 20-60 years, with an additional 25 years
for the firearm add-ons. Counsel also stated that life imprisonment was not a possible
sentence in this case.
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Defendant alleged that had he known he faced life imprisonment he would not have
agreed with counsel’s advice to forego tendering a second-degree murder instruction. The trial
court dismissed defendant’s petition as frivolous and patently without merit.

3. The Appellate Court held that defendant’s pro se petition made an arguable claim
of ineffective assistance. It was undisputed that defendant was subject to mandatory natural
life imprisonment and counsel’s letter clearly demonstrated that he advised defendant of the
incorrect sentencing range.

Defendant had the right to decide whether to ask for second degree murder
instructions. By providing defendant with incorrect advice about the sentence he faced,
defendant’s ability to make an informed decision regarding the jury instructions may have
been impaired. Counsel’s performance thus arguably fell below an objective standard of
reasonableness.

The evidence at trial also supported giving the second-degree instruction and supported
defendant’s version of events. As such, it was arguable that there was a reasonable probability
that if the jury had been instructed on second-degree murder, it would have convicted
defendant of that offense rather than first-degree murder. It was thus arguable that defendant
was prejudiced by counsel’s incorrect advice.

Accordingly, the court found that it was at least arguable that defendant received
ineffective assistance of counsel. The court reversed the dismissal of defendant’s petition and
remanded for second-stage proceedings.

(Defendant was represented by Assistant Defender Ryan Wilson, Springfield.)

People v. Cole, 2012 IL App (1st) 102499 (No. 1-10-2499, 9/21/12)
Under People v. Jones, 213 Ill. 2d 498, 821 N.E.2d 1093 (2004), claims that were not

raised in the post-conviction petition may not be raised for the first time on appeal from the
trial court’s dismissal of that petition. The court concluded that the post-conviction petition
here failed to raise a claim of ineffective assistance by appellate counsel because it made no
explicit reference to appellate counsel’s performance on direct appeal. The court also held that
the petition could not be deemed to have raised an “implicit claim” of ineffective assistance of
appellate counsel merely because it raised issues which had not been raised on direct appeal.

In a dissenting opinion, Justice Gordon argued that the petitioner raised ineffectiveness
of appellate counsel where one of the opening paragraphs of the pro se petition complained of
“attorney ineffectiveness” and then specifically described the petitioner’s claims, without
indicating whether the reference to ineffectiveness concerned trial or appellate counsel. The
dissenting opinion criticized the majority for construing the phrase “attorney ineffectiveness”
as necessarily referring only to actions by trial counsel. 

The dissenting opinion also found that defendant’s petition should not be deemed to
have been a post-conviction petition at all, because it was filed after the petitioner’s sentences
had been vacated on direct appeal and the cause remanded for resentencing, but before the
new sentencing hearing was held. Because the petitioner was not “convicted” until a new
sentence was imposed, and the Post-Conviction Hearing Act provides a method by which
persons under criminal sentences may raise constitutional claims, a petition filed before
sentencing is not a post-conviction petition. Justice Gordon would have dismissed the petition
without prejudice in recognition of the fact that the petitioner was entitled to file both a direct
appeal after resentencing and a post-conviction petition if he failed to obtain relief on direct
appeal. 

(Defendant was represented by Assistant Defender Stephen Gentry, Chicago.) 
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People v. Coleman, 2011 IL App (1st) 091005 (No. 1-09-1005, 7/22/11)
Defendant asserted in his post-conviction petition that his trial counsel was ineffective

where counsel prevented him from testifying and failed to advise petitioner that he had a right
to testify. He specifically alleged that he spoke to counsel before trial and informed him that
he “wanted to explain his innocence and asked his attorney if he could do so.” His attorney told
him that “it would be a bad idea for [him] to put [defendant] on the stand at trial because it
[would] give the state an opportunity to bring up [defendant’s] background, also because it will
be the police’s word against [defendant’s].”

1. Any claim of substantial denial of constitutional rights not raised in the original or
amended petition is waived. The Appellate Court does not possess the Supreme Court’s
supervisory authority to recognize procedurally-defaulted claims. The proper course of action
to take when appellate counsel discovers an error not raised by defendant during first-stage
post-conviction proceedings is the filing of a successive petition alleging the newly-found claim.

Appellate counsel argued that the petition alleged that trial counsel misinformed
defendant that his prior juvenile adjudications would be admissible for impeachment should
defendant testify. This argument is not supported by a liberal reading of the allegations of the
petition. The petition contains no reference to any juvenile adjudications. The court found it
more likely that the reference to “background” referred to defendant’s post-arrest statements,
as it was connected in the petition to counsel’s concern that it would be defendant’s word
against that of the police. Because appellate counsel went outside the allegations of the
petition to argue that counsel advised defendant not to testify to prevent admission of his
juvenile adjudications, that claim was defaulted and could not be reviewed on appeal.

2. The petition failed to state an arguable claim that defense counsel prevented
defendant from testifying. As a general rule, advice not to testify is a matter of trial strategy
that does not amount to ineffective assistance of counsel unless counsel refused to allow the
defendant to testify. The allegations of the petition showed only that counsel gave his
professional opinion, based on the evidence in the case, that it was a bad idea for defendant
to take the stand, not that counsel gave defendant erroneous advice to dissuade him from
testifying. That statement cannot form the basis for a claim that the advice was not objectively
reasonable when trial counsel’s statement to defendant amounts to no more than his
professional opinion based on the circumstances of the case.

(Defendant was represented by Assistant Defender Bryon Reina, Chicago.)

People v. Coleman, 2012 IL App (4th) 110463 (No. 4-11-0463, 12/24/12)
Defendant filed a post-conviction petition claiming that: (1) defense counsel was

ineffective for failing to call two witnesses who would have given exculpatory testimony, (2)
the State committed a Brady violation by failing to disclose to the defense that police officers
tested only one of the 15 bags of white powder found at the scene of the arrest before emptying
all the bags into one large bag for testing by the crime lab, and (3) defense counsel was
ineffective for entering a stipulation that the large bag contained 926 grams of cocaine. The
trial court summarily dismissed the petition as frivolous and patently without merit, finding
that to show prejudice under Strickland defendant was required to show that had the lab
analyst been called to testify, he either would not have testified or would have testified
differently from what was stated in the stipulation. 

In a pro se motion to reconsider the summary dismissal, defendant submitted an
affidavit from a private investigator who had interviewed the analyst who performed the
testing. The affidavit stated that the analyst said he had not performed tests to determine the
purity of the cocaine in the large bag of white powder. The analyst also described the decision
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of police to commingle the contents of the 15 bags as “bad evidence gathering.” Although
defendant did not submit an affidavit from the analyst, the investigator’s affidavit stated that
additional efforts to contact the analyst had been unsuccessful. 

The Appellate Court reversed the order summarily dismissing the petition. 
1. To survive summary dismissal, a post-conviction petition must state the “gist” of a

constitutional claim. However, the “gist” standard describes the petitioner’s burden in alleging
a constitutional deprivation, not the legal standard to be applied by the trial court in
determining whether the petition should be summarily dismissed. In making that
determination, the trial court must apply the “frivolous or patently without merit” standard. 

A petition is patently without merit if it has no arguable basis in either law or fact. A
petition lacks an arguable basis in law or fact when it is based on an indisputably meritless
legal theory or a fanciful factual allegation. The fact that a factual proposition is unlikely does
not make it frivolous or patently without merit. A petition should not be summarily dismissed
unless the lack of legal or factual merit is indisputable. 

2. The court found that the petition failed to present the gist of a constitutional
violation concerning counsel’s failure to call two witnesses to testify, because the only affidavit
attached to the petition was that of the defendant, not the witnesses themselves. Although the
Post-Conviction Hearing Act requires only that the petition be supported by affidavits, the
court concluded that such affidavits should concern matters to which the affiant could testify
if called as a witness. Although defendant’s sworn affidavit described the anticipated
testimony of the two witnesses whom defense counsel failed to call, the defendant would not
be competent to testify to such testimony if called as a witness. Thus, the defendant’s affidavit
was insufficient to withstand summary dismissal, at least in the absence of an explanation
why affidavits from the witnesses themselves were unavailable. 

3. However, the court concluded that the petition showed an arguable case of ineffective
assistance concerning counsel’s agreement to the stipulation that the entire large bag
contained cocaine. To allege the gist of a claim of ineffective assistance of counsel, the
petitioner need not satisfy the Strickland standard of deficient performance and prejudice.
Instead, at the first stage of proceedings a claim of ineffective assistance is sufficient if
counsel’s performance was arguably unreasonable and defendant was arguably prejudiced. An
arguable allegation of prejudice exists if it could be reasonably argued that confidence in the
outcome of the trial was undermined by counsel’s deficient performance. 

Here, defense counsel’s stipulation relieved the State of a potentially serious problem.
In order to aggregate the contents of the 15 bags and obtain a conviction for the cumulative
weight, the State was required to prove beyond a reasonable doubt that each of the 15 bags
contained cocaine. Because only one bag had been tested before the bags were commingled, the
State would have been unable to carry this burden. By stipulating that the entire weight of
the large bag’s contents was cocaine, counsel’s performance was arguably deficient and
arguably undermined confidence in the outcome of the trial, especially in light of the
investigator’s affidavit that no purity test had been conducted. 

The court noted that it need not resolve at this stage whether counsel was ineffective.
Because the claim was arguable, it was clearly not frivolous or patently without merit. Thus,
the petition should not have been summarily dismissed. 
 4. The court also found that the petition made an arguable Brady claim. Due process
requires the State to disclose evidence that is favorable to the accused and material to either
guilt or innocence. Evidence is material if there is a reasonable probability that had it been
disclosed, the result of the proceeding would have been different. Brady evidence must be
disclosed in adequate time to allow the defense to use the favorable material effectively in the



preparation or presentation of its case. 
The petition, supported by defendant’s affidavit, alleged that the State did not inform

the defense that a police officer had commingled 15 bags of white powder into one large bag
after testing only one of the smaller bags. The record did not contradict this claim, because at
trial both attorneys spoke of the commingling as a surprise to the defense. Under these
circumstances, the Brady claim was arguable and therefore sufficient to survive first stage
dismissal. 

(Defendant was represented by Assistant Defender Allen Andrews, Springfield.)

People v. Dixon, 409 Ill.App.3d 915, 948 N.E.2d 786 (1st Dist. 2011) 
 1. Under People v. Babbington, 286 Ill.App.3d 724, 676 N.E.2d 1326 (1st Dist. 1997),
participation by an alternate juror in jury deliberations constitutes plain error which causes
substantial prejudice to the defendant. The court concluded that defendant’s post-conviction
petition failed to assert the gist of a meritorious issue under Babbington; the record rebutted
the claim that an alternate had deliberated where the four verdict forms bore only the
signatures of the 12 jurors, the alternate jurors had been instructed to remain in the
courtroom when the jury retired to deliberate, and the only reason to believe that an alternate
juror deliberated was the clerk’s erroneous polling of an alternate. Under the circumstances,
the alternate’s affirmative answer to the polling question likely reflected only that he agreed
with the verdict reached by the jury and not that he had participated in deliberations. 

2. Furthermore, the post-conviction petition did not present the gist of a meritorious
issue that appellate counsel was ineffective for failing to raise trial counsel’s ineffectiveness.
Although trial counsel failed to use a peremptory challenge against a prospective juror who
eventually became the jury’s foreperson, defendant could not show prejudice where, in light
of the overwhelming evidence of guilt, there was no reasonable probability that the defendant
would have been acquitted had the foreman not been part of the jury. Because defendant could
not show that trial counsel was ineffective, appellate counsel’s failure to raise the issue on
direct appeal was not error. 

(Defendant was represented by Assistant Defender Rebecca Levy, Chicago.)

People v. Henderson, 2014 IL App (2d) 121219 (No. 2-12-1219, 6/25/14)
1. A post-conviction petition presents a claim of actual innocence based on newly

discovered evidence where the evidence is newly discovered, material rather than merely
cumulative, and of such conclusive character as to probably change the result on retrial.
Where a claim of actual innocence is raised in an initial post-conviction petition, the “gist of
a constitutional issue” test applies. Such a petition must be advanced to the second stage if in
light of the new evidence, “all of the facts and surrounding circumstances should be scrutinized
more closely to determine guilt or innocence.”

2. The court rejected the State’s argument that the post-trial affidavit of a witness who
at trial exercised his Fifth Amendment right does not qualify as newly discovered evidence
because defendant was aware of the witness at the time of trial. The court stressed that
defendant could not have forced the witness to testify at trial.

The court also criticized the State for asserting at trial that the witness could be
prosecuted for his actions in an earlier altercation with defendant, declining to grant
immunity, and then claiming in post-conviction proceedings that the witness’s testimony was
not newly discovered. The court stated:

The State cannot have it both ways. It cannot seek to prevent
defendant from obtaining testimony from a key witness . . . and
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then claim that this evidence could have been discovered sooner
through the exercise of due diligence. No amount of diligence
could have forced [the witness] to waive his fifth amendment
right to avoid self-incrimination if [he] did not choose to do so
during the trial. 

3. The court also found that a retrial would likely have a different result if the affiant’s
testimony was considered. The witness was one of the victims of the shooting, and stated in
the affidavit that defendant had not been involved in the offense. Because the affidavit
undermined the State’s theory that defendant was the shooter, it provided an arguable basis
for a claim of actual innocence.

In addition, none of the eyewitnesses identified defendant as the shooter and there was
no physical evidence to link defendant to the shooting. Under these circumstances, the
surviving victim’s testimony exonerating defendant would arguably carry great weight with
the trier of fact.

Because defendant presented the gist of a claim of actual innocence, the trial court’s
dismissal of the post-conviction petition was reversed and the cause remanded for second stage
proceedings.

(Defendant was represented by Assistant Defender Kerry Bryson, Ottawa.)

People v. Mescall, 403 Ill.App.3d 956, 935 N.E.2d 529 (2d Dist. 2010) 
1. At the first stage of a post-conviction proceeding, the petitioner is required to present

only the gist of a constitutional claim. A pro se petition should be reviewed leniently to allow
borderline cases to proceed, as a pro se petitioner may be aware of the factual basis for a claim
but unaware of the precise legal basis. 

2. Defendant presented the gist of a constitutional argument - that trial and appellate
counsel were ineffective for failing to argue that defendant should have been sentenced under
the law which existed at the time of the offenses, rather than under an amended version of the
statute which made consecutive sentences mandatory. The court held that there was an
arguable basis for the claim in both the facts and the law - the statute in effect at the time of
the offense mandated consecutive sentencing only if the crimes occurred as part of a single
course of conduct, and defendant made an arguable showing that such a finding would have
been contrary to the evidence. Furthermore, there was a reasonable basis to argue that
appellate counsel was ineffective for failing to raise the issue, which was apparent from the
record. 

The court rejected the argument that defendant raised a different issue in the trial
court - that the trial court failed to find that the offenses were part of a single course of
conduct. In view of the leniency with which pro se petitions are reviewed at first stage
proceedings, the petitioner raised the gist of the ineffectiveness argument which he presented
on appeal where he claimed that the trial court failed to make an adequate finding and that
counsel failed to notice that a more lenient law should have been applied.

The court rejected the trial court’s holding that even if consecutive sentences were not
mandatory, no error occurred because the trial court could have imposed discretionary
consecutive sentences. The record showed that the consecutive sentences were based on the
judge’s belief that they were mandatory, and not as a matter of discretion. Furthermore,
because the judge who ruled on the post-conviction petition was not the sentencing judge, it
cannot be presumed that discretionary consecutive sentences would have been imposed. 

3. Generally, post-conviction petitions are subject to the res judicata doctrine. Thus,
issues that were previously decided may not be relitigated. The court held that one of the post-
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conviction ineffective assistance claims – that counsel had failed to challenge a defective
information at trial and on direct appeal – was not the same as a §2-1401 claim that the
defective charging instrument rendered the defendant’s conviction void. Because the issue of
ineffective assistance was not litigated in the §2-1401 proceeding, res judicata did not apply. 

(Defendant was represented by Assistant Defender Yasemin Eken, Elgin.) 

People v. Munoz, 406 Ill.App.3d 884, 941 N.E.2d 318 (1st Dist. 2010) 
1. Ordinarily, a defendant must satisfy the “cause and prejudice” test in order to file

a second or successive post-conviction petition. “Cause” consists of an objective factor external
to the defense which impeded counsel or the defendant from raising the claim in an earlier
proceeding. “Prejudice” is shown where a constitutional error so infected the trial that the
conviction violated due process. 

A post-conviction petition which raises a viable claim of actual innocence is not required
to satisfy the “cause” and “prejudice” test. To allege a claim of actual innocence based on newly
discovered evidence, the defendant must show that the evidence is material, noncumulative,
and likely to change the result of a retrial. In addition, the evidence could not have been
discovered in a more timely manner with the exercise of due diligence. 

2. Defendant’s pro se post-conviction petition made a sufficient showing of actual
innocence to dispense with the cause and prejudice requirement for his second post-conviction
petition. The petition presented the affidavit of an eyewitness who was discovered some 20
years after the original murder trial. The affidavit identified a different person as the shooter,
and said that defendant had not been at the scene. The affidavit also averred that the witness
contacted two police officers after the offense and told them what he had seen. Although one
of the officers testified at defendant’s trial and the witness would have been willing to testify,
the witness was not disclosed to the defense or contacted by the prosecution. 

3. Defendant also made a sufficient showing of a meritorious issue to avoid summary
dismissal. First, there was a sufficient showing that due diligence would not have disclosed
the witness at an earlier time. Although defendant did not indicate how or when he learned
of the witness, the affidavit was notarized by a Massachusetts notary public, indicating that
at some point the witness left Illinois. Furthermore, the State not only failed to disclose the
witness at the time of trial, but after he was convicted defendant unsuccessfully sought to
obtain grand jury transcripts and police investigation reports by filing a mandamus action. 

The court also concluded that defendant made a prima facie showing that the evidence
was noncumulative and would likely have changed the result at trial. An eyewitness who
exonerates the defendant does more than merely corroborate the defendant’s alibi. In addition,
although another eyewitness testified at trial that defendant was the shooter, that testimony
was suspect because the witness had been shot during the incident, which occurred on a dark
street, and the witness did not originally identify defendant as the shooter. Under these
circumstances, after hearing the newly-discovered witness a reasonable trier of fact could
conclude that defendant was not involved in the offense. 

Because defendant’s petition had an arguable basis in law and fact, the trial court erred
by dismissing it as frivolous and patently without merit. The order denying defendant’s
request for leave to file a successive post-conviction was vacated and the cause remanded for
further proceedings. 

(Defendant was represented by Assistant Defender Jonathan Yeasting, Chicago.) 

People v. Oliver, 2012 IL App (1st) 102531 (No. 1-10-2531, 5/9/12)
A post-conviction petition alleging ineffective assistance of counsel may not be
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summarily dismissed at the first stage of the proceedings if it is arguable that counsel’s
performance fell below an objective standard of reasonableness and it is arguable that
defendant was prejudiced. A court assumes the truth of all facts alleged in the petition, unless
the record contradicts the allegations.

Petitioner alleged in his pro se petition that his trial counsel’s unauthorized waiver of
his right to be present at a jury selection conference conducted in chambers amounted to
ineffective assistance of counsel, and appellate counsel’s failure to raise the issue of this
unauthorized waiver was ineffective assistance of appellate counsel. Because petitioner alleged
that he had not authorized counsel to waive his appearance, counsel’s on-the-record statement
that she had consulted with defendant and she waived his appearance did not contradict
petitioner’s allegation.

The petition adequately stated a claim that trial counsel violated petitioner’s
constitutional right to be present at a critical stage of the proceedings by waiving his presence
for part of jury selection. But the petition did not state the gist of a claim that his absence from
those proceedings prejudiced him as it did not contain even a naked assertion that his absence
led the court to empanel a biased jury. Without evidence that the jurors harbored any
prejudice against petitioner, appellate counsel had no grounds to claim that petitioner’s
exclusion was reversible error.

The court affirmed the dismissal of the petition. 
(Defendant was represented by Assistant Defender Robert Hirschhorn, Chicago.)

People v. Parker, 2012 IL App (1st) 101809 (No. 1-10-1809, 6/29/12)
1. A court may dismiss a post-conviction petition at the first stage of the proceeding as

frivolous or patently without merit only if it has no arguable basis in law or fact, which means
that it is based either on an indisputably meritless legal theory or a fanciful factual allegation.

2. The absence of a notarized affidavit is not an appropriate basis for a first-stage
dismissal. The purposes of the Post-Conviction Hearing Act would be hindered by preventing
petitions that are neither frivolous nor patently without merit from advancing to the second
stage due to the technicality of a lack of notarization. At the second stage, the State will have
an opportunity to object to the lack of notarization, and appointed counsel will be able to assist
the petitioner in arranging for notarization.

An affidavit from a co-defendant supporting defendant’s claim of actual innocence was
not notarized. Because the petition was dismissed at the first stage of the proceedings, the
absence of notarization was not a basis on which the court could affirm the first-stage
dismissal.

3. The wrongful conviction of an innocent person violates due process. Ill. Const. 1970,
art. I, §2. A defendant can therefore raise a freestanding claim of actual innocence based on
newly-discovered evidence in a post-conviction proceeding. The claim requires a showing that
the evidence was (1) newly discovered in that it has been discovered since trial and could not
have discovered sooner through due diligence; (2) material and not merely cumulative; and (3)
of such a conclusive character that it would probably change the result on retrial.

A co-defendant’s affidavit can constitute newly-discovered evidence even though the co-
defendant’s identity was previously known to the defendant. The co-defendant has a Fifth
Amendment right to avoid self-incrimination and no amount of diligence can force him to
violate that right should he choose not to do so.

Defendant’s petition supported by the co-defendant’s affidavit stated a non-frivolous
claim of actual innocence based on newly-discovered evidence. Defendant did not discover the
affidavit until after trial and could not have discovered it earlier because of the co-defendant’s
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Fifth Amendment privilege. The affidavit, if credited, completely exculpated defendant. It
stated that defendant had not been present and played no part in the murder. No physical
evidence or eyewitness testimony inculpated defendant in the offense. The primary evidence
against him was a confession obtained after multiple interrogations and 15 hours in custody,
while he was a high school student who had no prior record, no juvenile record, no gang
affiliation, and had been held back in school. Defendant’s petition is thus not based on an
indisputably meritless legal theory or a fanciful factual allegation.

The Appellate Court reversed the first-stage dismissal of defendant’s post-conviction
petition and remanded for further proceedings.

(Defendant was represented by Assistant Defender Jessica Hunter, Chicago.)

People v. Ramirez, 371 Ill.App.3d 738, 863 N.E.2d 1141 (2d Dist. 2010) 
In People v. Hodges, 234 Ill.2d 1, 912 N.E.2d 1204 (2009), the court held that a pro

se post-conviction petition that has an arguable basis in fact or in law is not frivolous or
patently without merit.

The defendant’s petition alleged that he pled guilty because his attorney misled him
to believe that the motion to suppress he had filed had no merit and that he could not appeal
an adverse finding on the motion. The motion and the petition alleged that defendant’s
statement had been obtained in violation of his Fifth Amendment right to counsel. The petition
was supported by the affidavit of counsel who represented defendant at the time of the
interrogation, attesting that he had informed the police at the station that defendant was
exercising his right to remain silent. The police obtained incriminating statements from
defendant by subsequently wiring his mother and sending her to talk to him while he was
incarcerated for a separate offense, and then questioning defendant themselves.

The Appellate Court originally affirmed the dismissal of defendant’s pro se petition. The
court had found these allegations frivolous because the State had other evidence that likely
would have led to a conviction and therefore, even if the motion to suppress had been granted,
defense counsel would have advised defendant to plead guilty. After the Supreme Court
remanded for reconsideration in light of Hodges, the court concluded that the allegations had
an arguable basis in fact and law. The allegation that defendant asserted his right to counsel
was supported by counsel’s affidavit and not contradicted by the record. The court also
concluded that there was also an arguable Sixth Amendment violation because the statements
were obtained after defendant was indicted. There was a reasonable likelihood of success at
trial if the statements were suppressed because, according to the factual basis at the plea, the
State’s case rested almost entirely on the contested statements.

The court reversed the dismissal of the petition and remanded for second-stage
proceedings.

(Defendant was represented by Assistant Defender Bruce Kirkham, Elgin.)

People v. Romero, 2015 IL App (1st) 140205 (No. 1-14-0205, 6/22/15)
To avoid summary dismissal, a post-conviction petition alleging ineffective assistance

of trial or appellate counsel must present an arguable claim that counsel’s performance was
objectively unreasonable and caused prejudice. Construing the petition in this case liberally,
the court concluded that defendant made an arguable claim that trial and appellate counsel
were ineffective for failing to argue that the trial court considered an improper factor when
imposing sentence.

Defendant was acquitted of attempt murder for firing shots at officers who were
pursuing him, but was convicted of aggravated discharge of a firearm and aggravated battery
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with a firearm. In imposing sentence, the trial court stated that although the jury found the
defendant did not intend to kill the officer, one shot hit the officer in the collar bone close to
the face and “could have caused a whole lot more damage.” The trial judge added, “Fortunately
for [the officer] the defendant was a little worse shot than he thought he would have been.”

The Appellate Court concluded that the petition made an arguable claim that trial and
appellate counsel were ineffective for failing to assert that the trial court relied on a factor of
which defendant had been acquitted. The court concluded that the judge’s statement that
“defendant was a little worse shot than he thought” indicated that at the very least, the trial
court believed that defendant intended that the shot strike the officer. In addition, the
statement arguably showed that despite the jury’s acquittal on attempt murder, the trial court
relied on its personal opinion concerning that offense.

In either event, trial counsel acted unreasonably by failing to raise the issue at the
sentencing hearing and appellate counsel acted unreasonably by failing to raise the issue as
plain error on appeal. In addition, defendant was prejudiced because his sentence was
increased due to consideration of an improper factor. The order dismissing the post-conviction
petition was reversed and the cause remanded for second-stage proceedings.

People v. Stephens, 2012 IL App (1st) 110296 (No. 1-11-0296, 10/26/12)
A post-conviction proceeding “shall be commenced by filing with the clerk of the court

in which the conviction took place a petition (together with a copy thereof) verified by
affidavit.” 725 ILCS 5/122-1(b). The verification affidavit of §122-1(b) confirms that the
allegations are brought truthfully and in good faith. 

At the first-stage of a post-conviction proceeding, the trial court only evaluates whether
the petition is frivolous and patently without merit. An unnotarized verification affidavit
cannot render a petition frivolous and patently without merit, and therefore the absence of
notarization cannot be the basis for a first-stage dismissal.

(Defendant was represented by Assistant Defender Jessica Pamon, Chicago.)

People v. Steward, 406 Ill.App.3d 82, 940 N.E.2d 140 (1st Dist. 2010) 
1. To have standing to file a post-conviction petition, one must be “imprisoned in the

penitentiary.” 725 ILCS 5/122-1(a). A proceeding under the Sexually Violent Persons
Commitment Act (725 ILCS 207/1) is civil in nature and can result in commitment to the
Department of Human Services. A person who is imprisoned under the SVPCA is not
imprisoned in the penitentiary within the meaning of the Post-Conviction Hearing Act and
does not have standing to file a post-conviction petition.

2. Defendants who are on MSR or released on an appeal bond are considered to be
“imprisoned in the penitentiary” and have standing to file a post-conviction petition. An
amendment to the SVPCA effective 1/1/07 provides that the filing of a SVPCA petition tolls
the running of a term of mandatory supervised release until dismissal of the petition, a finding
that defendant is not a sexually violent person, or the discharge of the defendant under the
Act. 725 ILCS 207/15(e). The tolling of the MSR term did not confer standing on defendant to
file a post-conviction petition. First, the amendment does not apply to defendant because it did
not become effective until nine months after defendant was placed on MSR and defendant had
actually been discharged from MSR before he filed his post-conviction petition. Second, even
if the amendment did apply, defendant must be currently on MSR, not have his MSR tolled,
to be considered imprisoned in the penitentiary within the meaning of the PCHA.

3. Standing is defined as a party’s right to make a legal claim or seek judicial
enforcement of a duty or right. The legislature intended that the phrase “frivolous or patently
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without merit” in the Post-Conviction Hearing Act encompass the issue of standing because
“merit” means legal significance and standing. People v. Boclair, 202 Ill.2d 89, 789 N.E.2d
734 (2002). Standing, unlike timeliness, is an inherent element of the right to bring a post-
conviction petition, and absence of standing may therefore be the basis for a first-stage
dismissal of a petition.

4. A post-conviction petition may be summarily dismissed as frivolous and patently
without merit only if it has no arguable basis in fact or in law. An indisputably meritless legal
theory is one that is completely contradicted by the record.

Defendant’s claim of newly-discovered evidence of actual innocence based on a
recantation by the complainant of her trial testimony is meritless because it is contradicted
not only by the record, but also by the complainant’s post-trial deposition that defendant
asserted constituted a recantation. At trial, complainant testified that defendant grabbed her
on the street, forced her into his apartment, and forced her to have sexual relations. In her
post-trial deposition, complainant testified that she willingly went to defendant’s apartment
and twice voluntarily engaged in intercourse with defendant. But her testimony did not change
with respect to her allegation that a fight ensued when she refused to perform oral sex on
defendant, and that he used a hammer on her in an attempt to force her to perform an act of
oral sex. Under either version, defendant committed aggravated battery and attempt
aggravated criminal sexual assault.

5. A prisoner confined in an Illinois Department of Corrections facility can be assessed
court costs and fees for the filing of a frivolous post-conviction petition. 735 ILCS 5/22-105. A
defendant confined to a Department of Human Services facility as a sexually violent person
may not be assessed those costs and fees because he is not confined in the IDOC.

People v. Thomas, 2014 IL App (2d) 121001 (No. 2-12-1001, 9/26/14)
1. A claim that has not been raised in a pro se post-conviction petition may not be

raised for the first time on appeal from the first-stage dismissal of that petition. People v.
Jones, 213 Ill. 2d 498 (2004). In determining whether an issue has been forfeited for not being
raised below, courts should afford the petition a liberal construction allowing borderline cases
to proceed. A pro se petitioner is unlikely to be aware of the precise legal basis for his claim,
and hence need only allege enough facts to make an arguable claim. The pleading must,
however, bear some relationship to the issue raised on appeal.

2. At trial, the court precluded evidence that another man, N.H., confessed to the police
and to a jail pastor that he had committed the offense. The trial court ruled that the confession
to the pastor was barred by clergy-penitent privilege. On direct appeal, defendant’s counsel
argued that the court erred in precluding evidence of N.H.’s confession to the police, but raised
no issue about N.H.’s confession to the jail pastor. The court rejected defendant’s argument
and affirmed his conviction.

3. In his pro se petition, defendant argued that his direct appeal counsel was ineffective
for failing to raise an issue about trial counsel’s failure to investigate and present facts
showing that N.H. confessed to the murder. In support of this claim, defendant referenced
various facts about N.H.’s confessions, including his confession to the pastor. Defendant also
claimed that trial counsel failed to take any steps to corroborate N.H.’s confession to the police.

4. On appeal from the first-stage dismissal of his petition, defendant argued that his
direct appeal counsel was ineffective for failing to raise an issue that the trial court erred in
precluding N.H.’s confession to the jail pastor based on clergy-penitent privilege. The State
argued that defendant forfeited this claim by failing to include it in his pro se petition.
According to the State, although defendant argued appellate counsel’s ineffectiveness both
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below and on appeal, defendant’s post-conviction petition focused on trial counsel’s failure to
investigate and present facts supporting the admission of N.H.’s confession to the police, while
his claim on appeal focused on the trial court’s error in precluding evidence of N.H.’s
confession to the pastor.

The Appellate Court rejected the State’s forfeiture argument. The court pointed to
language in People v. Hodges, 234 Ill. 2d 1 (2009) and People v. Edwards, 197 Ill. 2d 239
(2001), stating that a pro se petition should be liberally construed and need not present a
completely pled or fully stated claim since a pro se litigant may be unaware of the legal basis
for his claim. Here, defendant’s petition and his appellate argument both alleged
ineffectiveness based on omissions related to the same underlying issue of the admissibility
of N.H.’s confession. Under the liberal standards appropriate to pro se petitions, the two
claims are sufficiently related, and hence defendant did not forfeit his appellate argument.

5. Defendant’s petition stated the gist of a constitutional claim that direct appeal
counsel was ineffective for failing to argue that the trial court improperly excluded N.H.’s
confession to the jail pastor based on clergy-penitent privilege. Under section 8-803 of the Code
of Civil Procedure, the clergy-penitent privilege only applies where disclosure is “enjoined by
the rules or practices” of the relevant religious organization. 735 ILCS 5/8-803. The privilege
belongs to both the confesser and the clergyman. When the clergyman does not object to
testifying about the confession, the burden shifts to the person asserting the privilege to show
that disclosure is enjoined by the rules or practices of the relevant religion.

Here, the pastor agreed to testify, so the burden shifted to N.H. to show that the rules
of the pastor’s religion prohibited disclosure. The pastor, however, testified that the rules of
his religion did not prohibit disclosure, and N.H. offered no evidence to the contrary. Under
these circumstances, the trial court’s decision to bar the pastor’s testimony was erroneous.

6. The Appellate Court specifically rejected the State’s argument that the confesser’s
perception of the privilege should control whether the privilege applies. Nothing in section 8-
803 provides that the confesser’s perception determines when the privilege applies. Instead,
the rules of the pastor’s religion control the outcome.

The case was remanded for second-stage proceedings.
(Defendant was represented by Assistant Defender Rachel Moran, Chicago.)

People v. Trujillo, 2012 IL App (1st) 103212 (No. 1-10-3212, 5/8/12)
At the first stage of post-conviction proceedings, a petition will be dismissed only if it

has no arguable basis in fact or in law. Where the record rebuts the allegations in a petition,
summary dismissal is proper. A first-stage petition alleging ineffective assistance of counsel
must show that it is arguable that counsel’s performance fell below an objective standard of
reasonableness and that defendant was prejudiced by counsel’s performance. 

Defendant filed a pro se post-conviction petition supported by his affidavit alleging that
defense counsel failed to communicate a plea offer to him, that he would have accepted the
offer had he known of it, and that he only learned of the offer from a letter his counsel sent to
the ARDC, a copy of which was appended to the petition, in which counsel represented that
the State had offered defendant a six-year sentence if he would plead guilty, but defendant
rejected the offer.

If counsel had failed to inform defendant of the plea offer, it is arguable that his
assistance was deficient. Because defendant alleged that he would have accepted the offer had
he been advised of it, he has arguably been prejudiced by counsel’s deficient performance if he
can establish that the offer was not communicated to him. Therefore, the claim did not lack
legal merit.
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The petition also did not lack factual merit as it was supported by defendant’s affidavit
and counsel’s letter to the ARDC. The allegations were not rebutted by the record. Counsel’s
letter stating that he communicated the offer to the defendant is outside the actual trial
record. Nothing in the report of proceedings supports the allegation in counsel’s letter that the
trial court admonished defendant about the plea offer. Any contradictions between counsel’s
letter and defendant’s allegations cannot be resolved at the first-stage of the proceedings
because they involve credibility determinations that cannot be resolved on the pleadings.

Because the petition states an arguable claim of ineffective assistance of counsel, the
dismissal order was reversed and the cause remanded for second-stage proceedings.

(Defendant was represented by Assistant Defender Jeffrey Svehla, Chicago.)

People v. White, 2014 IL App (1st) 130007 (No. 1-13-0007, 12/18/14)
At the first stage of post-conviction proceedings, a petition may be dismissed as

frivolous or patently without merit if it has no arguable basis either in law or fact, meaning
it is based on an indisputably meritless legal theory or fanciful factual allegations. A first-
stage petition claiming actual innocence based on newly discovered evidence must present
evidence that is arguably new, material, non-cumulative, and so conclusive it would probably
change the result on retrial.

The trial evidence in this case included two witnesses who identified defendant in-court
as the offender, two who identified defendant out-of-court, but disavowed the identifications
at trial, and two who testified that defendant was not the offender. After his conviction was
affirmed on direct appeal, defendant filed a post-conviction petition supported by the affidavit
of a witness who averred that he was present at the shooting, saw the man who committed the
offense, and defendant was not the offender.  Instead, the actual offender was much younger
and smaller than defendant. He further averred that he was pressured and threatened by
another man to falsely identify defendant as the offender. The trial court dismissed the
petition at the first stage.

The Appellate Court reversed the first-stage dismissal. Although the Appellate Court
found that the trial evidence “weighed heavily in the State’s favor,” it held that defendant
made an arguable claim of actual innocence in his petition. First, even though defendant knew
about the witness’s presence at the crime scene, his testimony was arguably newly discovered
because the pressure and threats to falsely identify defendant meant that his exculpatory
testimony would not have been available to defendant at the time of trial.

Second, the evidence was arguably material and non-cumulative because it provided
an additional description of the offender and additional testimony that defendant was not the
offender. Finally, the evidence would arguably change the result on retrial. The allegations in
the affidavit were neither fantastical nor delusional, were not positively rebutted by the
record, and supported defendant’s version of the conflicting identification evidence presented
at trial. The newly discovered evidence thus arguably had the potential to exonerate
defendant.

The case was remanded for second-stage proceedings.

People v. Wright, 2013 IL App (4th) 110822 (No. 4-11-0822, 4/17/13)
1. At the first stage in a post-conviction proceeding, the circuit court acts strictly in an

administrative capacity by screening out those petitions that lack legal substance or are
obviously without merit. A petition may be dismissed at the first stage only if it has no
arguable basis in fact or in law, i.e., it is based on an indisputably meritless legal theory or a
fanciful factual allegation. The mere unlikelihood of a factual proposition does not make that
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proposition fanciful. A court should not dismiss a petition unless its lack of legal or factual
merit is certain and indisputable.

2. A court may dismiss a petition at the first stage based on res judicata. Collateral
estoppel is a branch of res judicata. Collateral estoppel, or issue preclusion, prevents
relitigation of issues of law or fact that have been previously litigated and decided in an action
involving the same parties or their privies.

3. Defendant claimed in his post-conviction petition that his trial counsel was
ineffective for failing to preserve as error the trial court’s consideration of an invalid
aggravating factor, and appellate counsel was ineffective in failing to raise this ineffectiveness
claim on appeal. On direct appeal, defendant had argued that the trial court had considered
the invalid aggravating factor, but the Appellate Court found that this error was forfeited and
refused to find plain error because defendant’s sentencing hearing was fair despite the error. 

That finding on direct appeal collaterally estopped defendant from claiming in a post-
conviction petition that trial and appellate counsel were ineffective. Defendant could succeed
on those ineffectiveness claims only if counsels’ deficient performance caused him prejudice.
Defendant suffered no prejudice if his sentencing hearing was fair.

4. Although the circuit court had not dismissed defendant’s petition on collateral
estoppel grounds, the Appellate Court can affirm the dismissal on any basis that has support
in the record. Because the Appellate Court’s conclusion on direct appeal that the sentencing
hearing was fair despite the mention of an invalid aggravating factor meant that the claims
of ineffective assistance of counsel were not arguable, the Appellate Court affirmed the
dismissal order.

(Defendant was represented by Assistant Defender Jay Wiegman, Ottawa.)

Top

§9-1(f)
Second Stage of Post-Conviction Proceedings

People v. Hall, 217 Ill.2d 324, 841 N.E.2d 913 (2005) The dismissal of a post-conviction
petition is warranted at the second stage of the proceedings, after counsel has been appointed
to assist indigent petitioner in amending the petition, but prior to evidentiary hearing, only
when the allegations in the petition, liberally construed in light of the trial record, fail to make
a substantial showing of a constitutional violation.

People v. Childress, 191 Ill.2d 168, 730 N.E.2d 32 (2000) When the State moves to dismiss
a post-conviction petition, all "well-pleaded facts that are not positively rebutted by the trial
record are to be taken as true." Thus, the court may not engage in fact-finding or credibility
determinations and must decide only whether the petition alleges a constitutional deprivation.
See also, People v. Miller, 203 Ill.2d 433, 786 N.E.2d 989 (2002) (the State's motion to dismiss
the post-conviction petition assumes the truth of the allegations to which it is directed, and
questions only their legal sufficiency); People v. Moore, 189 Ill.2d 521, 727 N.E.2d 348 (2000)
(the trial court erred in considering the State's counter-affidavits, for in considering a motion
to dismiss, the trial court is limited to the allegations of the petition and the original trial
record); People v. Wilson, 39 Ill.2d 275, 235 N.E.2d 561 (1968) (a motion to dismiss a
post-conviction petition admits the truth of the allegations and questions only their
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sufficiency); People v. Makiel, 358 Ill.App.3d 102, 830 N.E.2d 731 (1st Dist. 2005) (the trial
judge erred by going outside the record (and relying on a transcript from co-defendant's trial
as proof that counsel had a strategic reason for not calling co-defendant as a witness) in
dismissing the post-conviction petition without an evidentiary hearing); People v. Morris, 335
Ill.App.3d 70, 779 N.E.2d 504 (1st Dist. 2002).

People v. Bounds, 182 Ill.2d 1, 694 N.E.2d 560 (1998) The trial judge erred by dismissing
defendant's post-conviction petition at a status hearing without affording proper notice that
a ruling on the merits might be forthcoming. See also, People v. Kitchen, 189 Ill.2d 424, 727
N.E.2d 189 (1999) (due process was violated where the trial court entered an order dismissing
a capital defendant's post-conviction petition at a hearing called solely to resolve disputes over
a discovery request). 

People v. Griffin, 148 Ill.2d 45, 592 N.E.2d 930 (1992) The trial court did not abuse its
discretion in dismissing defendant's post-conviction petition without an evidentiary hearing.
The petition alleged that a State's witness had committed perjury at trial. Defendant attached
to the petition a video recording in which the witness said that he lied at defendant's trial
based on information from law enforcement officials, that he lived at State expense in a hotel,
and that he had received money from the State. Defendant also attached a transcript of
Moore's testimony at another trial, where he said that law enforcement officials paid him to
lie at defendant's trial. Judges have broad discretion to determine the type of evidence to be
considered, including "affidavits, depositions, oral testimony, or other evidence." The
post-conviction judge presided over the trial and could determine Moore's credibility by
reviewing the documents supporting the post-conviction petition. 

People v. Partin, 69 Ill.2d 80, 370 N.E.2d 545 (1977) The trial court properly dismissed
defendant's post-conviction petition, which alleged that his counsel induced him to enter a plea
of "technically guilty" by representing that such a plea would be incompetent. 

The petition failed to allege that defendant actually pleaded "technically guilty," and
the transcript of the plea proceedings "conclusively established" that defendant entered an
ordinary, unequivocal guilty plea. Furthermore, no affidavits were attached to the petition,
their absence was not explained, and there was no explanation concerning what benefit
defendant hoped to receive by entering a plea that his attorney allegedly told him was
"incompetent." 

People v. Carroll, 131 Ill.App.3d 365, 475 N.E.2d 982 (1st Dist. 1985) The court erroneously
denied defendant's petition for post-conviction relief; counsel was ineffective where he failed
to advise the trial judge that a previous judge had issued a binding ruling on a motion to
suppress that was favorable to defendant. 

People v. Hayden, 288 Ill.App.3d 1076, 692 N.E.2d 688 (5th Dist. 1997) Where the court
denies the State's motion to dismiss a post-conviction petition, the trial court may not grant
post-conviction relief without giving the State an opportunity to file a response to the petition. 

People v. Dodds, 344 Ill.App.3d 513, 801 N.E.2d 63 (1st Dist. 2003) The court erred in
making factual and credibility determinations at the second stage of the proceeding, where the
only legitimate issue is whether the petition, trial record, and other materials make a
substantial showing of a constitutional violation. "[A] comprehensive review of the evidence
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to determine the legal significance of the new DNA evidence is not proper at the second stage
of post-conviction proceedings; it must be undertaken at a third stage evidentiary hearing." 

People v. Johnson, 338 Ill.App.3d 1004, 789 N.E.2d 927 (2d Dist. 2003) Petition's claims
(alleging ineffective assistance of counsel) had not been "de facto withdrawn" from the petition
by trial counsel's statement that the claims were "factually non-meritorious"; not only was
there no clear indication of any intent to withdraw the claims, but because the matter was
before the court on the State's motion to dismiss, the truth of the petition's allegations were
to be assumed. Thus, "it was improper for counsel to volunteer the information that
defendant's father and trial counsel would refute" the claims raised in the petition. 

________________________________________
Cumulative Digest Case Summaries §9-1(f)

People v. Allen, 2015 IL 113135 (No. 113135, 5/21/15)
1. At first-stage proceedings on a post-conviction petition, the court considers the

petition’s substantive merit rather than its compliance with procedural rules. The threshold
to avoid summary dismissal is low, in recognition of the fact that many petitions are drafted
by inmates without the assistance of an attorney. If a petition alleges sufficient facts to state
the gist of a constitutional claim, first-stage dismissal is improper. A petition which presents
legal points that are arguable on their merits may not be summarily dismissed.

Despite the low threshold to avoid first-stage dismissal, the pro se petitioner must
supply a sufficient factual basis to show that the allegations in the petition are “capable of
objective or independent corroboration.” Thus, a petition must be accompanied by supporting
evidence, which may include “affidavits, records, or other evidence.” 725 ILCS 5/122-2.

A supporting affidavit is separate from a verification affidavit, which also must
accompany the petition. 725 ILCS 5/122-1(b). The purpose of the verification affidavit is to
confirm that the allegations are brought truthfully and in good faith.

In People v. Collins, 202 Ill. 2d 59, 782 N.E.2d 195 (2002), the court affirmed the first
stage dismissal of a post-conviction petition which had a verification affidavit but lacked any
supporting evidence. By contrast, in People v. Hommerson, 2014 IL 115638, the court
concluded that it is improper to summarily dismiss a petition solely because it lacks a
verification affidavit. Instead, if a petition alleges the gist of a constitutional violation, the lack
of a verification affidavit should be raised by the State at the second-stage of the proceedings,
after counsel has been appointed and had an opportunity to file an amended petition.

2. Defendant’s pro se petition contained a signed statement by a person named
Langford. The statement took responsibility for the offense and stated that defendant had not
been involved. The statement asserted that it was made under penalty of perjury, and
contained several fingerprints at the bottom. However, it was not notarized. In summarily
dismissing the petition at the first stage, the trial court stated that the statement did not
qualify as an “affidavit” because it had not been notarized.

The Supreme Court acknowledged that a statement is an “affidavit” only if it has been
sworn before a person with legal authority to administer oaths. The lack of notarization of a
supporting affidavit does not justify summary dismissal of the petition, however, because
supporting evidence is not required to be in the form of an affidavit and the presence or
absence of notarization does not prevent the trial court determining whether the “gist”
standard for first stage proceedings is satisfied.
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Thus, a petition may not be summarily dismissed solely for lack of notarization of an
evidentiary affidavit. The court noted, however, that the State would be able to raise the lack
of notarization of an evidentiary affidavit at second-stage proceedings if counsel was unable
to obtain a properly notarized affidavit. At that time, the absence of notarization might be an
adequate basis on which the trial court could dismiss the petition.

3. The court also found that the petition was not frivolous and patently without merit
for reasons other than the lack of notarization of Langford’s statement. Although the
statement was “bare-bones,” it was sufficient to show that the petition’s allegations were
subject to corroboration. The court criticized the trial court for evaluating credibility at the
first stage instead of focusing on whether the petition set forth the gist of a constitutional
issue.

The court noted that a petition claiming actual innocence based on newly discovered
evidence must present supporting evidence that is new, noncumulative, material, and of such
character as to change the result of the trial. However, the court found that there was no
reason to believe that defendant could have obtained Langford’s statement at an earlier date,
even if he was aware of Langford’s name at the time of trial, where both defendant and
Langford were incarcerated and Langford would presumably be reluctant to confess to a
murder.

Because the petition made an adequate showing that evidence was available to support
the petition’s allegations, the trial court erred by ordering summary dismissal. The order was
reversed and the cause remanded for second stage proceedings.

(Defendant was represented by Assistant Defender Brian McNeill, Chicago.)

People v. Cruz, 2013 IL 113399 (No. 113399, 3/21/13)
At the second stage of a post-conviction proceeding, the State has the option of filing

an answer to the petition or a motion to dismiss. 725 ILCS 5/122-5. Where the State files a
motion to dismiss, but does not challenge the sufficiency of defendant’s allegation of a lack of
culpable negligence for the late filing of his petition on the ground that the supporting
verification affidavit is not notarized, the State forfeits that argument. By raising the
argument that the affidavit was not notarized for the first time on appeal, the State denied
the circuit court the opportunity to consider the issue and the defendant the opportunity to
correct the alleged pleading deficiency.

The Supreme Court remanded the cause to the Appellate Court for consideration of
whether defendant sufficiently pled a lack of culpable negligence to excuse his untimely filing.

(Defendant was represented by Assistant Defender Pamela Rubeo, Chicago.)

People v. Sanders, 2016 IL 118123 (No. 118123, 1/22/16)
1. The Post-Conviction Hearing Act contemplates that only one petition may be filed

without leave of the court. The bar against successive petitions will be relaxed in two
instances: (1) where the petitioner satisfies the “cause and prejudice” test, or (2) where the
petitioner demonstrates actual innocence. To demonstrate actual innocence, the petitioner
must produce evidence which is newly discovered, material rather than merely cumulative,
of such conclusive character as to likely change the result on retrial, and which could not have
been discovered at an earlier time through the exercise of due diligence. 

Leave to file a successive post-conviction petition based on actual innocence should be
denied only where it is clear from a review of the petition and supporting documentation that
as a matter of law, the petitioner cannot set forth a colorable claim of actual innocence. “In
other words, leave of court should be granted where the petition’s supporting documentation
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raises the probability that it is more likely than not that no reasonable juror would have
convicted the petitioner in light of the new evidence.” 

2. Where a successive petition is filed without seeking leave, the trial court may choose
to consider the petition if the supporting documentation supplies an adequate basis to
determine whether the petitioner has adequately alleged cause and prejudice or actual
innocence. In this case, it was unclear whether the trial court realized that the petition was
successive. In any event, the court considered the petition and advanced it to the second stage.
Thus, although no request for leave to file a successive petition was made, the trial court
exercised its sua sponte authority to determine whether the petition should be moved to the
second stage. 

3. Whether the proceeding concerns a first or successive petition, the trial court’s
dismissal of a petition without an evidentiary hearing is reviewed de novo. A post-conviction
petition should be advanced from second stage to third stage proceedings where the allegations
of the petition, liberally construed in favor of the petition and taken as true, are sufficient to
invoke relief under the Act. The court rejected the State’s argument that the trial court must
first make a threshold finding that the evidence is trustworthy before it determines whether
the petition sets forth a colorable claim of innocence, noting that where the State files a motion
to dismiss, all well-pleaded factual allegations are presumed to be true. 

4. Where the trial court had conducted a third-stage evidentiary hearing on a co-
defendant’s post-conviction petition alleging actual innocence based on the same recanted
evidence which defendant presented in his petition, the judge erred at defendant’s second-
stage proceeding by relying on the credibility findings it made when it rejected the co-
defendant’s claims. Credibility is not an issue at the second stage of post-conviction
proceedings, and the trial court erred both because the factual allegations of the petition are
presumed to be true for purposes of the State’s motion to dismiss and because the trial court
may not consider matters outside the record. 

5. However, the court concluded that defendant failed to show a sufficient case of actual
innocence to advance to the third stage. A claim of actual innocence requires the petitioner to
show that the evidence is newly discovered, material and not merely cumulative, of such
conclusive character that it would probably change the result on retrial, and could not have
been discovered earlier through the use of due diligence. Here, the recantation evidence was
not of such conclusive character as to probably change the result on retrial because it
conflicted with much of the evidence at trial and with other evidence which defendant
submitted in support of his post-conviction petition. 

(Defendant was represented by Assistant Defender Stephen Gentry, Chicago.)

People v. Alexander, 2014 IL App (2d) 120810 (No. 2-12-0810, 5/22/14)
At the second stage of post-conviction proceedings, the defendant must make a

substantial showing of a constitutional violation (which in Illinois includes a claim of actual
innocence). The trial court must accept all well-pleaded facts as true and is prohibited from
engaging in fact finding. Factual disputes about the truth of supporting affidavits or exhibits
cannot be made at a second-stage hearing on a motion to dismiss, but instead must be resolved
at a third-stage evidentiary hearing.

To succeed on a claim of actual innocence, a defendant must show that the evidence
presented in his petition is: (1) newly discovered; (2) material and not cumulative; and (3) of
such a conclusive character that it would probably change the result on retrial.

The Appellate Court held that defendant’s petition, supported by an affidavit from a
trial witness (Robert Lee) who now averred that he alone was responsible for the offense, made
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a substantial showing of actual innocence.
First, the evidence was newly discovered. Evidence is newly discovered if it has been

discovered since trial and could not have been discovered sooner through due diligence. Here,
Lee’s affidavit could not have been discovered until Lee was ready to make the statements in
the affidavit, which occurred long after the trial was completed. No one knew Lee committed
the offense until he produced the affidavit. And even if defendant had known about this
information prior to trial, he could not have forced Lee to waive his right against self-
incrimination.

Second, Lee’s affidavit presented evidence that was material and not cumulative. There
was no evidence presented at trial that Lee committed the offense, and thus his affidavit was
not cumulative. And Lee’s admission to alone committing the offense was material since it
completely exonerated defendant.

Third, the new evidence was of such conclusive character that it would probably change
the result on retrial. Defendant was convicted of possession of a controlled substance with
intent to deliver. The State’s theory at trial was that defendant controlled the apartment
where drugs were found and thus had constructive possession of the drugs.

The State’s evidence showed that while executing a search warrant, the police found
four men in the apartment, including defendant and Robert Lee. All four denied living in the
apartment. The police found defendant hiding in the northeast bedroom. The bedroom
contained a key to the front door and several recently dated documents with defendant’s name.
In the northwest bedroom, the police found a scale and a large amount of cocaine. They also
found several cards, including a state identification card, bearing defendant’s name. 

Lee testified for the State that defendant, who was his friend, lived in the apartment
and sold cocaine in the apartment. Lee claimed that he was never involved in any of the drug
sales.

In direct contrast with his trial testimony, Lee took full responsibility for the offense
in his affidavit. Lee stated that on the day of the search, without any knowledge on
defendant’s part, he brought the cocaine and scale to defendant’s apartment and hid them in
the northwest bedroom. Lee specifically stated that he alone committed the offense and would
be willing to so testify at trial.

In dismissing defendant’s petition, the trial court noted that recantation testimony is
unreliable. But while this is generally true, the trial court’s consideration of reliability was
premature at a second-stage dismissal. At this stage, the trial court was foreclosed from
making any determination regarding the truth or falsity of Lee’s affidavit. Instead, all well-
pleaded facts, including the contents of Lee’s affidavit, must be accepted as true. 

Lee’s affidavit, taken as true, completely rebuts the State’s case, which was based on
circumstantial evidence, that defendant had constructive possession of the drugs. Although
the State could impeach Lee with his prior trial testimony, the newly discovered evidence –
viewed at this stage of the post-conviction proceedings, where the evidence is not subject to
weight and credibility determinations – would probably change the result on retrial.

Defendant thus made a substantial showing of actual innocence. The cause was
remanded for a third-stage evidentiary hearing.

(Defendant was represented by Assistant Defender Fletcher Hamill, Elgin.)

People v. Al Momani, 2016 IL App (4th) 150192 (No. 4-15-0192, 6/10/16)
The circuit court improperly granted the State’s motion to dismiss defendant’s post-

conviction petition before defendant had notice and an opportunity to be heard.
Defendant filed a pro se post-conviction petition that was advanced to the second-stage, where
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counsel filed a supplemental petition. The State filed a motion to dismiss on February 10,
2015. Two days later, the circuit court granted the State’s motion.

A fundamental requirement of due process is the opportunity to be heard in a
meaningful manner. Here, the circuit deprived defendant of due process by granting the
State’s motion to dismiss without providing defendant notice and an opportunity to be heard.
At the second stage of post-conviction proceedings, the court has no authority under the Act
to rule on a motion to dismiss ex parte without giving the defendant notice. Since the Act does
not specifically allow such action, the Appellate Court held that the Act requires notice and
an opportunity to be heard prior to granting the State’s motion to dismiss. This can be
satisfied by having a hearing on the motion or allowing defendant to file a written response.

People v. Barkes, 399 Ill.App.3d 980, 928 N.E.2d 102 (2d Dist. 2010) 
1. The decision to request a bench or jury trial is left to the defendant rather than

defense counsel. Where defendant alleged in his post-conviction petition that he told counsel
he wanted a bench trial, but was told that counsel “was running the show [and defendant] was
getting a jury trial,” the petition was sufficient to advance to a third-stage evidentiary hearing. 

All well-pleaded allegations are taken to be true at the second stage of post-conviction
proceedings, and if true counsel’s response to defendant would have been objectively
unreasonable under Strickland. Furthermore, prejudice is presumed under these
circumstances if there is a reasonable probability that defendant would have waived a jury
trial in the absence of the erroneous statement.

2. Defendant was also entitled to an evidentiary hearing on his claim that trial counsel
failed to advise him that consecutive sentences were required on multiple convictions of
criminal sexual assault. 

Although a defendant has no constitutional right to plea bargain, if the State chooses
to bargain the defendant has the right to the effective assistance of counsel during
negotiations. To make a knowing and voluntary decision whether to accept or reject a plea
offer, defendant must be fully informed concerning the consequences of accepting or rejecting
the plea offer, including accurate advice concerning the sentencing consequences of accepting
or rejecting the offer. 

Because defendant alleged that defense counsel had failed to inform him that he faced
mandatory consecutive sentences if convicted, and the affidavit attached to the petition stated
that if defendant had been accurately advised he would have accepted the State’s offer, the
allegations were sufficient to warrant an evidentiary hearing.
 3. The court concluded, however, that two other allegations of ineffective assistance
were insufficient to require an evidentiary hearing. First, defendant’s allegation that defense
counsel refused to allow him to testify in his defense, despite a specific request to do so, was
insufficient to require a hearing where defendant made no allegations which, even if true,
satisfied the prejudice requirement of Strickland. In particular, defendant failed to specify
the testimony he would have given had he testified. 

Second, the allegation that counsel was ineffective for denying defendant the right to
counsel of choice failed to show prejudice, because defendant did not allege that he would have
obtained private counsel had he not been given inaccurate advice concerning whether
appointed counsel could be discharged. 

(Defendant was represented by Assistant Defender Kim DeWitt, Elgin.)

People v. Bland, 2011 IL App (4th) 100624 (No. 4-10-0624, 12/2/11)
1. Under People v. Shellstrom, 216 Ill.2d 45, 833 N.E.2d 863 (2005), before the trial
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court sua sponte recharacterizes a pleading as a first post-conviction petition, it most inform
the pro se litigant of the intent to recharacterize, warn that after recharacterization any
subsequent post-conviction petition will be subject to the restrictions imposed on successive
post-conviction petitions, and provide an opportunity to withdraw or amend the pleading.
Here, the court found that Shellstrom applies only where the trial court sua sponte
recharacterizes the pleading. 

The trial judge noted that the pleading referred to both the Post-Conviction Hearing
Act and §2-1401, and asked defendant in open court to clarify whether he intended to file a
post-conviction petition or a §2-1401 petition. The Appellate Court concluded that under these
circumstances, the court did not recharacterize the pleading. Thus, Shellstrom did not apply,
and the failure to give Shellstrom admonishments was not error. 

2. However, once defendant requested that his pleading be treated as a post-conviction
petition, the trial court erred by treating the matter as a second-stage proceeding but failing
to appoint counsel. At the first stage of a post-conviction proceeding, the court considers only
whether the petition is frivolous or patently without merit. This determination is made
without input from the State. If the petition is not dismissed at stage one and advances to
stage two, counsel must be appointed before the trial court considers the State’s answer or
motion to dismiss. 

By considering (and eventually granting) the State’s motion to dismiss, the trial court
treated the petition as if it were at a second-stage proceeding. Because no appointment of
counsel was made, the dismissal order was reversed and the cause remanded for further
proceedings. 

(Defendant was represented by Assistant Defender Susan Wilham, Springfield.)

People v. Bolden, 2014 IL App (1st) 123527 (No. 1-12-3527, 6/18/14)
1. At the second stage of a post-conviction proceeding, the court must assume the truth

of all facts alleged in the petition and its supporting documents unless the allegations are
contradicted by the record. The dismissal of a post-conviction petition at the second stage of
proceedings is reviewed de novo.

A third stage evidentiary hearing is warranted if the petition and its accompanying
documents make a substantial showing of a violation of the petitioner’s constitutional rights.
In determining whether a petition should be advanced to the third stage, the trial court is not
permitted to resolve issues of fact.

2. The petitioner made a substantial showing that trial counsel was ineffective at a trial
for murder where he failed to request discovery sanctions and investigate alibi witnesses.

The State recovered two weapons near the scene of the offense. Neither weapon was
tied to defendant, and both had been in the possession of a third person, who was also shot but
who survived.

In discovery, defense counsel requested all physical evidence, including the weapons.
However, the police destroyed the guns before the defense could test them. At trial, a State
expert testified that neither weapon could have fired the shots that killed the decedents.

The court found that trial counsel provided objectively unreasonable assistance where
he failed to request discovery sanctions upon learning that the guns had been destroyed
despite the defense discovery request. The court concluded that the issue of defense counsel’s
ineffectiveness must be decided under the law at the time of trial although the Illinois
Supreme Court subsequently modified the applicable discovery law. The court concluded that
defendant was deprived of due process where the weapons were destroyed without the defense
being able to test them to determine whether the State’s expert’s conclusions were valid. The
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court stressed that there was no strategic reason for failing to move for sanctions once counsel
learned that police had destroyed evidence which had been requested in discovery.

Counsel also acted in an objectively unreasonable manner where he failed to take
adequate steps to interview three alibi witnesses. The record showed that defense counsel
asked a public defender investigator to interview the witnesses. The investigator noted on the
request form that an “oral response has been given” to counsel. However, affidavits from the
three witnesses were attached to the post-conviction petition and indicated that no one from
the defense had contacted any of the witnesses at the time of the trial. Furthermore, the
record did not disclose what steps, if any, the investigator took in response to trial counsel’s
request.

The court concluded that under these circumstances trial counsel did not make an
adequate effort to contact the witnesses or investigate defendant’s alibi.

3. The petitioner also made a substantial showing that the result of the trial might
have been different had counsel moved for discovery sanctions and fully investigated
defendant’s alibi. The court rejected the defendant’s argument that the trial court would have
dismissed the charges because evidence requested by the defense had been destroyed, but
found that there was a reasonable likelihood that the judge would have imposed lesser
sanctions such as excluding the State’s firearms’ expert from testifying and limiting the State’s
argument.

In addition, there were several weaknesses in the State’s case. No physical evidence
connected defendant to the offenses, and the identification of defendant by the only eyewitness
had several weaknesses. Furthermore, although two alibi witnesses testified for defendant,
their testimony was undercut in several respects. The testimony of the three additional alibi
witnesses would not have been subject to the same criticism. Under these circumstances,
defendant made a substantial showing that he was prejudiced by his attorney’s unreasonable
actions.

The order dismissing defendant’s second stage post-conviction petition was reversed
and the cause remanded for an evidentiary hearing.

People v. Bolden, 2014 IL App (1st) 123527 (No. 1-12-3527, 6/18/14, mod. op. 8/6/14)
1. At the second stage of a post-conviction proceeding, the court must assume the truth

of all facts alleged in the petition and its supporting documents unless the allegations are
contradicted by the record. The dismissal of a post-conviction petition at the second stage of
proceedings is reviewed de novo.

A third stage evidentiary hearing is warranted if the petition and its accompanying
documents make a substantial showing of a violation of the petitioner’s constitutional rights.
In determining whether a petition should be advanced to the third stage, the trial court is not
permitted to resolve issues of fact.

2. The petitioner made a substantial showing that trial counsel was ineffective at a trial
for murder where he failed to request discovery sanctions and investigate alibi witnesses.

The State recovered two weapons near the scene of the offense. Neither weapon was
tied to defendant, and both had been in the possession of a third person, who was also shot but
who survived.

In discovery, defense counsel requested all physical evidence, including the weapons.
However, the police destroyed the guns before the defense could test them. At trial, a State
expert testified that neither weapon could have fired the shots that killed the decedents.

The court found that trial counsel provided objectively unreasonable assistance where
he failed to request discovery sanctions upon learning that the guns had been destroyed
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despite the defense discovery request. The court concluded that the issue of defense counsel’s
ineffectiveness must be decided under the law at the time of trial although the Illinois
Supreme Court subsequently modified the applicable discovery law. The court concluded that
defendant was deprived of due process where the weapons were destroyed without the defense
being able to test them to determine whether the State’s expert’s conclusions were valid. The
court stressed that there was no strategic reason for failing to move for sanctions once counsel
learned that police had destroyed evidence which had been requested in discovery.

Counsel also acted in an objectively unreasonable manner where he failed to take
adequate steps to interview three alibi witnesses. The record showed that defense counsel
asked a public defender investigator to interview the witnesses. The investigator noted on the
request form that an “oral response has been given” to counsel. However, affidavits from the
three witnesses were attached to the post-conviction petition and indicated that no one from
the defense had contacted any of the witnesses at the time of the trial. Furthermore, the
record did not disclose what steps, if any, the investigator took in response to trial counsel’s
request.

The court concluded that under these circumstances trial counsel did not make an
adequate effort to contact the witnesses or investigate defendant’s alibi.

3. The petitioner also made a substantial showing that the result of the trial might
have been different had counsel moved for discovery sanctions and fully investigated
defendant’s alibi. The court rejected the defendant’s argument that the trial court would have
dismissed the charges because evidence requested by the defense had been destroyed, but
found that there was a reasonable likelihood that the judge would have imposed lesser
sanctions such as excluding the State’s firearms’ expert from testifying and limiting the State’s
argument.

In addition, there were several weaknesses in the State’s case. No physical evidence
connected defendant to the offenses, and the identification of defendant by the only eyewitness
had several weaknesses. Furthermore, although two alibi witnesses testified for defendant,
their testimony was undercut in several respects. The testimony of the three additional alibi
witnesses would not have been subject to the same criticism. Under these circumstances,
defendant made a substantial showing that he was prejudiced by his attorney’s unreasonable
actions.

The order dismissing defendant’s second stage post-conviction petition was reversed
and the cause remanded for an evidentiary hearing.

People v. Brown, 2016 IL App (4th) 140760 (No. 4-14-0760, 11/10/16)
1. At the second stage of a post-conviction proceeding, the petitioner has the burden to

make a substantial showing of a constitutional violation. Where the petition alleges that
defense counsel provided ineffective assistance concerning a guilty plea, the petitioner must
satisfy both elements of Strickland by showing that counsel’s performance was deficient and
that prejudice resulted.

2. In the context of a guilty plea, counsel’s conduct is deficient if the attorney failed to
ensure that the defendant entered a voluntary and intelligent plea. To establish prejudice, it
must be shown that had counsel acted reasonably, there was a reasonable probability that
defendant would have pleaded not guilty and gone to trial.

Under People v. Rissley, 206 Ill. 2d 403, 795 N.E.2d 174 (2003), a subjective
allegation that defendant would not have gone to trial had counsel been competent does not
establish prejudice under Strickland. Instead, the defendant must either allege a claim of
innocence or articulate a plausible defense that could have been raised had he or she opted to
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go to trial.
3. Where the petitioner alleged only that he would not have gone to trial had counsel

accurately informed him that his sentence was not eligible for day-for-day credit for good
behavior, the allegations were insufficient to satisfy Strickland and Rissley. The trial court’s
order dismissing the post-conviction petition was affirmed.

(Defendant was represented by Assistant Defender Ann Fick, Elgin.)

People v. Clark, 2011 IL App (2d) 100188 (No. 2-10-0188, 9/15/11)
At the second stage of a post-conviction proceeding, the petition must make a

substantial showing of a constitutional violation. The circuit court is foreclosed from engaging
in any fact finding at this stage, as all well-pleaded facts are taken as true unless rebutted by
the record.

To prevail on a claim of ineffective assistance of counsel, defendant must show both
that his counsel’s performance was deficient in that it fell below an objective standard of
reasonableness, and that the deficient performance prejudiced him in that, but for counsel’s
deficient performance, there is a reasonable probability that the result of the proceeding would
have been different. 

While as a general rule, whether to present witnesses is a tactical decision that will not
be reviewed and cannot support a claim of ineffective assistance of counsel, defense counsel
has a legal and ethical obligation to explore and investigate a client’s potential defense. This
obligation necessarily requires discussion by defense counsel with the client regarding a
possible defense. The failure to interview witnesses may indicate incompetence when defense
counsel knows of the witnesses and their testimony may be exonerating.

To establish the prejudice prong of an ineffectiveness claim in a guilty-plea
proceeding, defendant must show a reasonable probability that, absent counsel’s errors, the
defendant would not have pleaded guilty, and insisted on going to trial.

Defendant’s post-conviction petition made a substantial showing of a claim of
ineffective assistance of counsel. Defendant alleged that his attorney coerced him to plead
guilty under the false impression that there were no witnesses available to testify on his
behalf, and that counsel had failed to investigate a known witness who was offering to present
evidence that could support an insanity defense. In a supporting affidavit, the complaining
witness averred that at the time of the offense, defendant was not taking his medications, he
said he heard voices telling him to stab her, she knew that he did not mean to harm her, and
it was his mental condition that prompted him to do what he did. She also alleged that she had
tried to contact defense counsel but her calls were not returned. These allegations made a
substantial showing that defense counsel failed to investigate a witness who could have
provided evidence that, as a result of a mental disease, defendant lacked substantial capacity
to appreciate the criminality of his conduct. 720 ILCS 5/6-2(a). Defendant also made a
substantial showing of prejudice, as he averred that he pleaded guilty only because counsel
told him that there were no witnesses available to support a plausible defense.

The petition was not deficient due to the absence of affidavits from defendant’s attorney
and mental health practitioners. The affidavit of the complaining witness provided sufficient
support for defendant’s claim, as an insanity defense may be supported by lay testimony.
Defense counsel’s affidavit would have either confirmed or denied that the witness contacted
counsel, and an evidentiary hearing would be necessary in either case.

Defendant’s claim was not rebutted by the record of the plea proceeding. The trial
court’s admonitions are not sufficient in every circumstance to negate the effect of erroneous
advice from counsel. The factual basis for the plea did not include all of the material contained
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in the complaining witness’s affidavit. Defendant was only asked if his plea was voluntary, not
whether he fully discussed his case with his attorney or felt coerced or pressured to plead
guilty.

The order dismissing the petition was reversed, and the cause was remanded for third-
stage proceedings.

(Defendant was represented by Assistant Defender Christopher McCoy, Elgin.)

People v. Cleveland, 2012 IL App (1st) 101631 (No. 1-10-1631, 11/30/12)
1. A defendant bears the burden of demonstrating that he qualifies for relief under the

Post-Conviction Hearing Act. To merit relief, a defendant must demonstrate that his
conviction was the result of a violation of a constitutional right. If relief is warranted under
the Act, it generally follows from a third-stage evidentiary hearing, where the defendant must
prove a constitutional violation and the State is permitted to challenge the defendant’s
evidence and present its own evidence. A third-stage evidentiary hearing will ensue only upon
a substantial showing by the defendant at the second stage that his constitutional rights were
violated during trial. 

Defendant’s post-conviction petition made a substantial showing that his attorney
suffered under a per se conflict of interest based on his representation of the murder victim
at a preliminary hearing on a drug case several years prior. Whether that representation gives
rise to a per se conflict can only be determined at an evidentiary hearing at which defendant
must prove the facts underlying his claim before being entitled to relief. It is proper for the
circuit court to hold an evidentiary hearing to establish a factual record for further review by
a higher court.

2. Because there is a substantial increase in the burden a defendant must meet before
being granted leave to file a successive post-conviction petition, the Post-Conviction Hearing
Act provides for liberal amendments to the original petition. It is also consistent with Supreme
Court Rule 651(c) to permit counsel to supplement support for the defendant’s claim with such
evidence as can be gathered before the circuit court rules on the State’s motion to dismiss.

It was error for the circuit court to strike as untimely affidavits that were filed by
appointed post-conviction counsel before the court considered the State’s motion to dismiss and
which added factual support to claims raised in the petition. There is no express requirement
in the statute that the defendant receive leave of court to file supporting affidavits. Nothing
suggests dilatory conduct on defendant’s part. The defendant’s petition simply did not receive
the attention of appointed counsel to resolve the claims any sooner.

3. Defendant’s petition supported by the affidavits of witnesses made a substantial
claim of ineffective assistance of counsel for failure to call alibi witnesses and occurrence
witnesses who could have exonerated defendant, despite counsel’s awareness of the existence
of these witnesses. Although deference is given to strategic decisions made by trial counsel,
the record is barren of any reasonable strategy that may have been employed by counsel in
calling no witnesses and presenting no evidence.

(Defendant was represented by Assistant Defender Rachel Moran, Chicago.)

People v. Gacho, 2012 IL App (1st) 091675 (No. 1-09-1675, 4/16/12)
1. A post-conviction petition may be dismissed at the second stage of the proceedings

when the allegations in the petition, liberally construed in light of the trial record, fail to make
a substantial showing of a constitutional violation. To warrant an evidentiary hearing, the
allegations in the petition must be supported by the record or by accompanying affidavits. All
well-pleaded facts in the petition and accompanying affidavits are taken as true in
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determining whether to grant an evidentiary hearing. Dismissal of the petition at the second
stage is reviewed de novo.

2. A claim that a trial judge’s corruption violated defendant’s right to due process has
two components: (1) a nexus between the judge’s corruption or criminal conduct in other cases
and the judge’s conduct at the defendant’s trial; and (2) actual bias resulting from the judge’s
extrajudicial conduct, or that the judge had a personal interest in the outcome of the trial.

Defendant’s post-conviction petition sufficiently alleged that he was denied the right
to a trial before a fair tribunal to entitle him to an evidentiary hearing. Defendant alleged and
the State conceded that defendant’s trial judge, Maloney, was corrupt and that his corruption
tainted the trial of the co-defendant. Maloney had been convicted of accepting bribes in
exchange for promises to fix trials and had accepted a bribe from the co-defendant who was
tried in a bench trial conducted simultaneously with defendant’s jury trial. There was also a
nexus alleged between Maloney’s corruption and defendant’s case in that an affidavit of the
co-defendant’s father established that Maloney accepted the bribe with the expectation that
he could conceal his deceit by ensuring that the jury find defendant guilty. These same
allegations sufficiently alleged that Maloney had a personal interest in the outcome of
defendant’s trial. Regardless of whether Maloney could have been effective in steering the
jury’s verdict, the fact that he had an interest in doing so means that the defendant did not
receive a fair trial before an impartial tribunal.

3. Defendant is constitutionally guaranteed the assistance of an attorney whose
allegiance to his client is not diluted by conflicting interests or inconsistent obligations.
Defendant’s petition made a substantial showing of a conflict of interest where he alleged that
defense counsel represented a family member of one of the victims at the same time that he
represented the defendant. Although defendant did not indicate the nature of defense counsel’s
representation of the victim’s family member, he explained in his petition that counsel did not
inform him of the nature of the representation. The nature of the family member’s relationship
to the victim’s family might bear on the intensity of counsel’s conflict, but the absence of that
information from the petition did not affect the sufficiency of the claim because it was still
evident that counsel owed a duty of loyalty to the victim’s family.

4. Post-conviction claims are limited to those claims that were not and could not have
been previously adjudicated on direct appeal.

Defendant’s allegation that trial counsel was ineffective in failing to reopen the motion
to suppress evidence, after three trial witnesses testified that the police admitted having
physically coerced defendant’s confession, was forfeited by defendant’s failure to raise this
claim on direct appeal. The Appellate Court rejected defendant’s argument that the claim was
based on matters outside the record because the petition was supported by an affidavit that
one of the witnesses informed trial counsel of this admission a week before defendant’s trial.
This new evidence was not required to present the ineffectiveness claim where the basis of the
claim was that the trial testimony should have prompted defense counsel to ask to reopen the
motion to suppress. It also could be inferred from the questions he asked to elicit that
testimony that defense counsel knew that the witnesses would describe the police admissions.

The Appellate Court remanded for an evidentiary hearing on the two constitutional
claims on which defendant made a substantial showing: that counsel suffered from a conflict
of interest and that defendant was denied his right to trial before a fair tribunal.

(Defendant was represented by Assistant Defender Brett Zeeb, Chicago.)

People v. Gamino, 2012 IL App (1st) 101077 (No. 1-10-1077, 6/21/12)
At the second stage of a post-conviction proceeding, defendant bears the burden of
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making a substantial showing of a constitutional violation. The trial court is foreclosed from
engaging in any fact-finding at this stage because all well-pleaded facts are to be taken as true
unless they are rebutted by the record. Factual disputes raised by the pleadings can only be
resolved at a third-stage evidentiary hearing.

The defendant filed a petition contending that he was represented at trial by an
individual who was not in fact a licensed attorney. He appended to his petition a letter from
the ARDC indicating that defense counsel had been on interim suspension pursuant to
Supreme Court Rule 774 on March 21, 1997, as a result of formal disciplinary proceedings
pending against her that ultimately resulted in her disbarment. The State filed a motion to
dismiss and appended a written order of the Illinois Supreme Court dated May 30, 1997 (after
the conclusion of defendant’s trial), stating that the rule to show cause issued to the attorney
pursuant to Supreme Court Rule 774 on March 21, 1997 “is enforced, and respondent is
suspended from the practice of law effective immediately and until further order of Court.” The
court granted the State’s motion to dismiss, making no reference to defendant’s claim that his
attorney’s license had been suspended at the time of his trial.

The Appellate Court concluded that the State’s motion to dismiss was an inappropriate
vehicle to litigate the defendant’s claim. The ARDC letter appeared to be contradicted by the
Supreme Court order, creating a factual dispute that only an evidentiary hearing could
resolve. The relevant question was whether defendant’s attorney was authorized to practice
law at the time that she represented the defendant at trial. As that critical fact was in dispute
and not resolved by the trial court, the court remanded for an evidentiary hearing.

(Defendant was represented by Assistant Defender Manny Serritos, Chicago.)

People v. Gomez, 409 Ill.App.3d 335, 947 N.E.2d 303 (2d Dist. 2011) 
Defendant failed to make a substantial showing at the second stage of post-conviction

proceedings that his counsel was ineffective for failing to comply with his request to file a
motion to withdraw guilty plea, where defendant did not allege on what basis he would have
moved to withdraw his plea and that there was a reasonable probability that the motion would
have been granted.

1. Because counsel’s deficient performance did not result in the forfeiture of an appeal
altogether, prejudice is not presumed where counsel fails to file a motion to withdraw plea at
the request of defendant following a guilty plea, but does file a motion to reconsider sentence,
and a motion to withdraw plea was not a prerequisite to an appeal.

2. Even if counsel’s failure to file a motion to withdraw plea had resulted in the
forfeiture of an appeal altogether, prejudice would not be presumed at the second-stage of a
post-conviction proceeding. Unlike in People v. Edwards, 197 Ill.2d 239, 757 N.E.2d 442
(2001), where the Illinois Supreme Court held that a pro se defendant need not explain the
basis on which he could have moved to withdraw his plea at the first stage of a post-conviction
proceeding, defendant’s petition was not summarily dismissed without appointment of counsel.

3. Defendant’s petition could be construed to claim that he wanted to withdraw his plea
because he did not commit the offense. The record positively rebuts this claim, despite the
affidavits of defendant and his mother that they communicated to counsel defendant’s desire
to withdraw his plea. When a defendant does not consistently maintain his innocence, courts
generally do not allow the defendant to withdraw his plea based on a claim of actual
innocence.

On multiple occasions in the proceedings that resulted in his plea of guilty and
sentence, defendant expressed a desire to plead guilty precisely because he committed the
offense. He admitted several times that he sexually assaulted the victim. A central issue in
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his appeal from his motion to reconsider sentence was whether he should have been granted
a continuance for the sole purpose of admitting in the PSI that he committed the offense. At
no point in the proceedings or in the letters he sent to the court did defendant express a desire
to withdraw his plea for any reason. 

(Defendant was represented by Panel Attorney Dev Parikh, Wilmington, DE.)

People v. Harper, 2013 IL App (1st) 102181 (No. 1-10-2181, 3/29/13)
1. The time limitation for commencing post-conviction proceedings does not apply to a

petition advancing a claim of actual innocence. 725 ILCS 5/122-19(c). Because defendant’s
third successive petition contained an actual-innocence claim, the circuit court erroneously
dismissed it as untimely.

2.The filing of only one post-conviction petition is contemplated under the Post-
Conviction Hearing Act. There are two exceptions under which the bar against successive
proceedings will be relaxed. One is the exception for a fundamental miscarriage of justice
where defendant sets forth a colorable claim of actual innocence. 

Because defendant made a colorable claim of actual innocence, the circuit court erred
in dismissing his petition on the ground that defendant had failed to satisfy the cause-and-
prejudice test. A defendant who claims actual innocence need not satisfy the cause-and-
prejudice test.

3. It is the burden of the defendant to obtain leave of court before a successive post-
conviction petition can be filed. Defendant must prompt the court, by whatever means, to
consider whether leave should be granted, and must obtain a ruling on that question. A formal
motion or a request and an articulated argument is usually, but not always, required.

Defendant in fact filed a motion for leave to file his successive petition and the court
granted that motion by docketing his petition, appointing counsel, and stating on the record
that defendant would get his day in court despite his having previously pursued collateral
relief. Although the court did not expressly articulate a finding of a colorable claim of actual
innocence, such a finding may be inferred from the court’s ruling.

4. To succeed on a claim of actual innocence, defendant must show that the evidence
he now presents is: (1) newly discovered; (2) material and not cumulative; and (3) of such
conclusive character that it would probably change the result on retrial. Evidence is newly
discovered if it has been discovered since trial and could not have been discovered sooner
through due diligence. At the second stage of post-conviction proceedings, all well-pleaded
facts that are not positively rebutted by the record are taken as true. Defendant must make
a substantial showing of actual innocence to be entitled to an evidentiary hearing.

Defendant was convicted of arson and first-degree murder based largely on his
confession, which admitted to starting a fire at a video store operated by defendant’s mother
in order to obtain insurance proceeds for damaged videotapes. Two persons who lived in an
adjacent store died of smoke inhalation as a result of the fire. Defendant claimed that his
confession was coerced by police threats. Hingston, the manager of a nearby service station,
testified that at about the time of the fire two men purchased gasoline in a gas can and left in
a vehicle matching the general description of defendant’s vehicle.

Defendant’s successive post-conviction petition was supported by two affidavits. An
affidavit from Hingston recanted his trial testimony and alleged that he was told by the police
that two individuals had confessed to purchasing gasoline from him the morning of the fire,
and that the police threatened him with a fine and a negative report to his employer if he did
not cooperate. The second affidavit from a James Bell confessed to setting the fire for which
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defendant was convicted. Bell did not reveal his guilt until after defendant filed his first three
post-conviction petitions.

The successive petition sufficiently stated a claim of newly-discovered evidence of
actual innocence to warrant an evidentiary hearing.

The affidavits are newly-discovered evidence. No amount of due diligence on
defendant’s part could have led to the discovery of Bell’s confession at the time of defendant’s
trial or his prior collateral proceedings. Nor could due diligence have compelled Hingston to
testify truthfully at defendant’s trial. Even though defendant had filed a previous post-
conviction petition claiming actual innocence based on the confession of a “James Dell,” the
court refused to assume or speculate that Bell and Dell were the same person. Even if they
were the same person, Bell’s affidavit was not available when defendant filed his prior
petitions.

Bell’s affidavit could not be rejected on the ground that it is positively rebutted by the
record and thus is unreliable. The State’s assertion that Bell’s version of the events is refuted
by evidence that a backdraft explosion occurred as a result of an oxygen-starved environment
would require the court to speculate regarding several facts and conclusions. The court
declined to make such credibility determinations.

The new evidence is material and not cumulative. Evidence is cumulative when it adds
nothing to what was already before the jury. Bell’s affidavit is exculpatory evidence that was
never heard by the jury at defendant’s trial. It is material to the central issue in the case – the
identity of the arsonist. Hingston’s evidence of police coercion was also not before the jury.
Hingston’s affidavit is material to the issue of police coercion, and would weaken the State’s
case because defendant claimed that his confession was also the product of police coercion.

The new evidence is also of such a conclusive character that it would probably change
the result on retrial. No eyewitness testimony directly connected defendant to the arson.
Defendant has long maintained that his confession was coerced. Taking the content of Bell’s
affidavit as true, it could be found to exculpate the defendant and refute the State’s evidence,
thereby changing the result on retrial. Taking Hingston’s affidavit as true would lend credence
to defendant’s claim that his confession was coerced, which if believed by the fact finder on
retrial would likely change the outcome of the case.

(Defendant was represented by Assistant Defender Kieran Wiberg, Chicago.)

People v. Hobson, 2014 IL App (1st) 110585 (No. 1-11-0585, 3/12/14)
1. The Appellate Court rejected the State’s argument that in an appeal from the second

stage dismissal of a post-conviction petition, the court “stepped outside of its proper role as
neutral arbiter” by asking the parties to brief an issue which had been raised in the post-
conviction petition but not included in the original brief on appeal. In reviewing an order
dismissing a post-conviction petition at the second stage, the Appellate Court is required to
review the entire petition and all supporting documents to determine whether, in light of the
trial record, the petitioner has made a substantial showing of a constitutional violation.
Because a reviewing court has authority to address unbriefed issues sua sponte, it necessarily
has authority to request supplemental briefs instead. Therefore, the court did not act
improperly by asking the parties to brief an issue that was presented by the post-conviction
petition.

In a concurring opinion, Justice Hyman stated that while a reviewing court should act
with restraint in using its discretionary power to reach new issues, in criminal cases the desire
for restraint must be informed with regard for the defendant’s right to a fair trial. Justice
Hyman also noted that the defendant presented the issue to the trial court, the trial court
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ruled on the issue, the issue was preserved for appeal, and both parties received notice of the
court’s interest in the issue and could file supplemental briefs. Thus, the procedure assured
a fair and just review and fulfilled the fundamental demands of procedural due process.

In a specially concurring opinion, Justice Mason disputed the court’s decision to ask for
briefing on an additional issue and stated that “competent counsel are in the best position to
decide which of several issues raised in the trial court should be pursued on appeal.

2. At the second stage of post-conviction proceedings, the court must accept as true all
well-pleaded facts that are not contradicted by the trial court record. The trial court is
required to hold a third-stage evidentiary hearing if a substantial showing of a constitutional
violation is made by the petition as supported by the trial record, affidavits and other
evidence. To obtain an evidentiary hearing on a claim of ineffective assistance of counsel, the
petitioner must make a substantial showing that counsel provided objectively unreasonable
assistance which caused prejudice. The dismissal of a post-conviction petition at the second
stage is reviewed de novo.

3. Here, the petitioner made a substantial showing that defense counsel was ineffective
at trial where he failed to object to the prosecution’s use of prior inconsistent statements,
failed to discover and present evidence that two witnesses were given promises of leniency on
their pending cases in return for grand jury testimony implicating defendant, and failed to
impeach a police officer who testified that when he questioned one witness who was promised
leniency in return for his testimony before the grand jury, he did not know that the witness
had an outstanding warrant.

The cause was remanded for a third-stage evidentiary hearing.
(Defendant was represented by Assistant Defender Autumn Fincher, Chicago.)

People v. Jackson, 2015 IL App (3d) 130575 (No. 3-13-0575, mod. op. 6/14/16)
1. Generally, the Post-Conviction Hearing Act contemplates that only one post-

conviction petition will be filed. However, a successive petition may be filed where the trial
court grants leave to do so. When leave to file a successive petition is granted, the petition is
in effect advanced to the second stage of post-conviction proceedings.

At the second stage, the State has 30 days to answer or move to dismiss the petition.
No further pleadings are permitted “except as the court may order on its own motion or on
that of either party.” 725 ILCS 5/122-5.

2. Post-conviction defense counsel may not argue against a client’s interests by seeking
dismissal of the post-conviction petition. If appointed counsel believes that a post-conviction
petition is frivolous and patently without merit, he or she should file a motion to withdraw as
counsel instead of asking that the petition be dismissed. If leave to withdraw is granted, the
court may appoint new counsel or allow the defendant to proceed pro se. It is improper to
dismiss a post-conviction petition merely because post-conviction counsel has been allowed to
withdraw.

3. Here, post-conviction defense counsel erred by filing a motion to dismiss the
successive post-conviction petition. In addition, the motion could not be deemed to have been
filed by the State where the prosecutor did not file any pleading, but merely acquiesced in
defense counsel’s motion. Furthermore, because §5/122-5 and precedent require that a motion
to dismiss must be in writing, the prosecutor’s oral statements would have been insufficient
to qualify as a motion to dismiss.

Because post-conviction counsel’s motion to dismiss was improper, the trial court’s
order dismissing the petition was reversed. The cause was remanded with instructions to
allow defendant to proceed pro se.
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(Defendant was represented by Assistant Defender Pamela Rubeo, Chicago.)

People v. Knight, 405 Ill.App.3d 461, 937 N.E.2d 789 (3d Dist. 2010) 
1. A defendant who seeks to file an untimely post-conviction petition must demonstrate

that the late filing was not due to his culpable negligence.
Defendant filed a post-conviction petition alleging that he was actually innocent of a

gang-related murder that occurred when he was incarcerated in the penitentiary, but was
coerced to plead guilty to the murder by gang members who forced him to accept responsibility
in order to placate prison officials. The petition alleged that the gang chief who ordered
defendant to accept responsibility died after the deadline for filing a timely petition had
passed, and that the gangs no longer controlled the prison. The court found that defendant’s
delay in filing the petition was not due to his culpable negligence but due to the continued
presence of the coercive force that caused defendant to plead guilty.

2. A freestanding claim of actual innocence is cognizable in post-conviction proceedings
following a conviction resulting from a guilty plea when the defendant can show that the plea
was not knowing or voluntary. Defendant’s petition stated a cognizable claim of actual
innocence despite his plea of guilty because it alleged that defendant pleaded guilty despite
his innocence because of his fear of what gang members would do to him if he did not accept
responsibility for the murder.

3. To obtain relief under a claim of actual innocence, the evidence adduced by the
defendant must be newly discovered, i.e., it must be evidence that was not available at the
defendant’s original trial and that the defendant could not have discovered sooner through due
diligence. Evidence can qualify as newly discovered even if defendant was aware of it before
trial. The affidavits attesting to defendant’s innocence qualify as newly discovered because the
witnesses risked death by gang retaliation had they come forward sooner. 

4. A post-conviction petition may be dismissed without an evidentiary hearing at the
second stage if its factual claims are baseless or rebutted by the record. Otherwise, the
allegations must be taken as true and their credibility resolved by an evidentiary hearing.

Defendant’s guilty plea did not rebut his claim of innocence. Defendant did not state
at the plea hearing that he actually murdered the victim. The factual basis for the plea did not
contain a confession by the defendant. Defendant merely stipulated to the evidence that the
State represented it would present. His statement at the plea hearing that his plea was not
coerced was itself the result of coercion, according to the defendant. Whether the plea was
coerced should be resolved at an evidentiary hearing.

The affidavit of a witness that he relayed to defendant a message from the Gangster
Disciples that defendant had to “take the case” for the murder and that the gang would
provide defendant with an attorney is not so implausible as to not warrant an evidentiary
hearing. The State offered no evidence to rebut the witness’s allegation or to deny its
plausibility. Because the relevance of the witness’s testimony was to show the impact of the
perceived threat on defendant and not for the truth of the nature of the threat defendant
faced, any hearsay objection the State might have would fail.

One of the affidavits supporting the petition was from a co-defendant who pled guilty
to a lesser offense and stated at his plea hearing that the defendant stabbed the victim while
he participated. The State may not rely on those proceedings to rebut defendant’s petition and
defeat his request for an evidentiary hearing. Only the record of the proceedings from which
defendant seeks post-conviction relief may be considered to rebut defendant’s claim. Since
nothing in the defendant’s record positively rebutted the co-defendant’s affidavit, it must be
taken as true.
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The court remanded for an evidentiary hearing.
(Defendant was represented by Assistant Defender Mark Fisher, Ottawa.)

People v. Lamar, 2015 IL App (1st) 130542 (No. 1-13-0542, 11/19/15)
1. At the second stage of post-conviction petition proceedings, the trial court must

determine whether the petition and any accompanying documentation make a substantial
showing of a constitutional violation. If the petitioner makes a substantial showing that his
constitutional rights were violated, the trial court must advance the petition to a third-stage
evidentiary hearing.

At the second stage, all well-pleaded facts that are not positively rebutted by the trial
record are taken to be true. Dismissal is warranted at the second stage only if the allegations
of the petition, liberally construed in light of the trial record, fail to make a substantial
showing of a constitutional violation.

A substantial showing of a constitutional violation exists where the allegations of the
petition, if proven in an evidentiary hearing, would entitle the petitioner to relief. Because the
purpose of a second stage proceeding is to determine whether the petition is legally sufficient,
the trial court does not engage in fact-finding or determine credibility.

2. Here, the post-conviction petition made a substantial showing of a constitutional
violation. Defendant was convicted after a bench trial. The petition alleged that defendant
wanted to appeal, never told defense counsel that he did not want to appeal, and thought that
an appeal was pending. In addition, the affidavit attached to the petition stated that because
defendant wanted to appeal, he asked counsel to compare the preliminary transcripts to the
trial transcripts.

The court concluded that if an evidentiary hearing showed that defendant asked trial
counsel to prepare an appeal, counsel's failure to do so would constitute deficient performance.
In addition, the prejudice requirement under Strickland would be satisfied by the fact that
defendant would have had an appeal had counsel provided competent representation. The
court noted that unlike a person convicted on a guilty plea, a defendant convicted after a trial
need only file a notice of appeal to effect an appeal. Thus, defendant was not required to show
that he had meritorious grounds for an appeal.

The court acknowledged that defense counsel denied defendant’s claims in a response
which counsel made to an ARDC complaint which defendant filed. Such contradictory
statements did not positively rebut defendant’s allegations, however, and therefore did not
justify dismissal at the second stage. Instead, at most the record reveals disputed facts which
must be resolved at an evidentiary hearing.

Because the post-conviction petition made a substantial showing of a constitutional
violation, the cause was remanded for a third-stage evidentiary hearing.

(Defendant was represented by Assistant Defender Kieran Wiberg, Chicago.)

People v. Lofton, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2011) (No. 1-10-0118, 6/30/11)
1. The Post-Conviction Hearing Act generally contemplates the filing of only one post-

conviction petition. Fundamental fairness allows the filing of a successive petition where the
petition complies with the cause-and-prejudice test. Even if a petitioner cannot show cause
and prejudice, the failure to raise a claim in an earlier petition will be excused if necessary to
prevent a fundamental miscarriage of justice where the defendant sets forth a claim of actual
innocence.

Petitioner’s claim of actual innocence was based on the affidavit of a co-defendant who
had been acquitted, alleging that he was the actual shooter and stating that petitioner was not
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at the scene. This affidavit was consistent with the alibi that petitioner had asserted since the
date of his arrest. Because the petition contained a legitimate claim of actual innocence, this
claim is not subject to the cause-and-prejudice test, and thus is not statutorily barred and may
be considered on its merits.

2. At the second stage of a post-conviction proceeding, the relevant inquiry is whether
the petitioner has made a substantial showing of actual innocence such that an evidentiary
hearing is warranted. Dismissal at the second stage is warranted only when the petition’s
allegations of fact, liberally construed and in light of the original trial record, fail to make a
substantial showing of imprisonment in violation of the state or federal constitution. All well-
pleaded facts that are not positively rebutted by the trial record must be taken as true. The
circuit court may not engage in fact-finding or credibility determinations at the dismissal
stage; such determinations are made at the evidentiary stage.

The circuit court dismissed a petition, supported by a co-defendant’s affidavit claiming
that he was the actual shooter and that petitioner was not present at the scene. The court
dismissed on the ground that the affidavit did not support a claim of actual innocence because
the co-defendant had been acquitted at trial, had made a post-arrest statement implicating
petitioner, and did not execute the affidavit until 10 years after the fact. This was an
impermissible credibility determination by the circuit court. Credibility is an issue to be
reached at the evidentiary stage, not a second-stage dismissal hearing.

3. Evidence in support of a claim of actual innocence must be newly discovered,
material and not merely cumulative, and of such conclusive character that it would probably
change the result on retrial. Newly-discovered evidence is evidence that was discovered since
the trial and could not have been discovered earlier through due diligence. Evidence is
cumulative when it does not add anything to what was previously before the trier of fact.

The petition made a substantial showing that the evidence upon which petitioner’s
actual innocence was based was newly discovered. The co-defendant’s admission that he was
the shooter and that petitioner was not at the scene was not discovered until the co-defendant
contacted petitioner and subsequently signed the affidavit. Petitioner had no reason to contact
the co-defendant prior to the co-petitioner contacting him. Petitioner maintained he was not
at the scene and would not have known that the co-defendant was the shooter. Petitioner
would only have known that the co-defendant had been identified by a witness and charged
with the murder, but acquitted. This would not alert petitioner to the fact that the co-
defendant was the shooter and would sign an affidavit to that effect. Why co-defendant came
forward when he did was a matter to be investigated at an evidentiary hearing, rather than
to be considered at the dismissal stage.

Evidence that someone else was the shooter and that petitioner was not present at the
shooting is certainly material. It also adds to the evidence that was before the jury. A police
report named the co-defendant as the shooter, although the police officer who prepared the
report testified that was a mistake and he just assumed the co-defendant was the shooter. An
eyewitness testified that the co-defendant ran from the scene with the gun, although he
testified that petitioner was the shooter. Another co-defendant testified that he did not know
if petitioner was at the scene, although he had made a post-arrest statement that petitioner
was the shooter. The jury also had petitioner’s alibi testimony. The post-conviction petition
included an affidavit from an alibi witness who had testified at petitioner’s first trial (that
ended in a hung jury) that he would have testified if called as a witness at the second trial, as
well as the co-defendant’s affidavit. The record supports the affidavits to the extent that the
co-defendant is the only one who was immediately named and described by the eyewitness,
and the eyewitness consistently maintained that he saw the co-defendant run from the scene



with the gun.
The newly-discovered evidence is also so conclusive that it would probably change the

result on retrial. The co-defendant’s affidavit states not only that he was the shooter, but that
petitioner was not there. This is inconsistent with the eyewitness’s identification of petitioner,
but consistent with petitioner’s alibi and the eyewitness’s apparent initial identification of the
co-defendant as the shooter and his testimony that he saw the co-defendant run from the scene
with the gun. The co-defendant’s account is also consistent with the testimony of the
eyewitness to the extent that the co-defendant named another participant in the offense who
remained in a car, and the eyewitness testified that he knew that person, but did not see him
at the scene. Although the eyewitness identified petitioner in a lineup and at some point
provided a physical description of petitioner to the police, his initial identifications and
descriptions were of the co-defendant and another accomplice.

Because petitioner made a substantial showing of a claim of actual innocence based on
newly-discovered evidence, the cause was remanded for an evidentiary hearing. 

(Defendant was represented by Assistant Defender Jonathan Steffy, Chicago.)

People v. Nitz, 2011 IL App (2d) 100031 (No. 2-10-0031, 10/24/11)
1. 725 ILCS 5/122-1(b) provides that a post-conviction petition must be verified by

affidavit. An affidavit is valid only if it is notarized. The trial court properly dismisses a post-
conviction petition which does not include a notarized affidavit. 

The failure to provide a notarized affidavit does not deprive the trial court or the
Appellate Court of jurisdiction to consider the petition, but does provide a basis for dismissing
the petition. 

Although 735 ILCS 5/1-109 provides a verification process where verification is
required by the Code of Civil Procedure, verification is not applicable to post-conviction
proceedings, which are governed by the Post-Conviction Hearing Act. Therefore, verification
under §1-109 is not a satisfactory substitute for a notarized petition. (Overruling People v.
Rivera, 342 Ill.App.3d 547, 795 N.E.2d 1016 (2d Dist. 2003)). 

2. Although there is no constitutional right to counsel in post-conviction proceedings,
once counsel is appointed and the petition advanced to the second stage, the Post-Conviction
Hearing Act affords indigents a statutory right to the reasonable assistance of counsel.
Supreme Court Rule 651(c) requires counsel to make any amendments to a pro se petition that
are necessary to adequately present defendant’s contentions. The failure to present
defendant’s post-conviction claims in appropriate legal form constitutes unreasonable
assistance. 

Here, post-conviction counsel failed to provide reasonable assistance when he failed to
remedy the absence of a notarized affidavit when the amended petition was filed. The cause
was remanded for the appointment of new counsel and the filing of a new amended petition. 

(Defendant was represented by Assistant Defender Jack Hildebrand, Elgin.)

People v. Rivera, 2014 IL App (2d) 120884 (No. 2-12-0884, 2/19/14)
Once a post-conviction petition advances to the second stage of proceedings, the

petitioner is entitled to an evidentiary hearing if he makes a substantial showing of a
constitutional violation. Here, the petitioner failed to make a substantial showing that counsel
was ineffective for failing to allow defendant to decide whether to submit a lesser included
offense instruction.

Ineffective assistance is determined by the Strickland test, which requires showings
that counsel’s representation fell below an objective standard of reasonableness and caused
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prejudice. The prejudice component is satisfied where defendant demonstrates a reasonable
probability that had counsel acted competently, the result of the proceeding would have been
different. A “reasonable probability” is shown if confidence in the outcome of the trial is
undermined by counsel’s errors.

The post-conviction petition alleged that at trial, counsel informed the petitioner that
the attorney had decided not to submit a lesser included instruction, without allowing the
petitioner to decide whether to submit such an instruction. Under Illinois law, the decision
whether to submit a lesser included offense instruction belongs to the defendant.

The court noted that the petition did not claim that had the petitioner been given a
choice, he would have elected to submit an instruction on the lesser included offense. Thus,
the allegation failed to specify how the result at trial would have changed had counsel acted
competently. Under these circumstances, the petition failed to make a substantial showing of
prejudice.

Because the petition failed to make a substantial showing of ineffective assistance, the
petitioner was not entitled to an evidentiary hearing. The trial court’s order dismissing the
petition was affirmed.

(Defendant was represented by Assistant Defender Catherine Hart, Springfield.)

People v. Smith, 2015 IL App (1st) 140494 (No. 1-14-0494, 11/10/15)
1. At the second stage of a post-conviction proceeding, the petitioner obtains a third-

stage evidentiary hearing by making a substantial showing of a constitutional violation. The
trial court may dismiss a petition at the second stage if, after reviewing the allegations in the
petition and liberally construing the trial record, it finds that defendant failed to make a
substantial showing of a constitutional violation. The trial court does not engage in fact-
finding or credibility determinations at the second stage. Instead, it takes as true all well-
pleaded facts not positively rebutted by the record.

To obtain an evidentiary hearing on a claim of actual innocence, the petitioner must
present newly discovered evidence that vindicates or exonerates him. Evidence is newly
discovered if it could not have been discovered before trial even had defendant exercised due
diligence. The court rejected the State’s argument that evidence is not newly-discovered if,
with due diligence, defendant could have discovered it after trial but before the time the
evidence was actually discovered.

Newly discovered evidence must do more than merely call into question the sufficiency
of the evidence introduced at trial. Instead, the new evidence must be material, non-
cumulative, and of such conclusive character as to probably change the result on retrial.

2. Here, an eyewitness’s recantation of testimony which inculpated defendant
constituted newly discovered evidence. First, even with due diligence, defendant could not
have discovered a recantation that occurred some 11 years after trial.

Second, the recantation was material and non-cumulative where the State had no
physical evidence linking defendant to the crime, the recantation exonerated defendant and
identified a previously unknown shooter, and the recanting witness was the only eyewitness
to identify defendant as the shooter.

Third, the recantation, if believed, had the capacity to produce a different result.
Although recantations are inherently unreliable, credibility determinations are not permitted
at second-stage proceedings. Instead, all well-pleaded facts are taken to be true.

3. The court rejected the State's argument that the conclusive character of the
recantation was diminished because the witness failed to aver that he would testify to
the facts in his affidavit. The Post-Conviction Hearing Act requires a petitioner to support his
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claims of constitutional violations with affidavits that "identif[y] with reasonable certainty the
source, character, and availability of the alleged evidence." 

Although the recanting witness did not expressly state that he would testify at a new
trial, he indicated his availability by stating that he "wanted to try to help” defendant and by
attempting to communicate with defendant’s attorney. In addition, because the recantation
did not involve any wrongdoing by the witness, it was likely that he would be available at a
retrial. Under these circumstances, the witness was not required to also make an affirmative
statement that he would testify to the facts contained in the affidavit.

The cause was remanded for a third-stage evidentiary hearing.
(Defendant was represented by Assistant Defender Jennifer Bontrager, Chicago.)

People v. Starks, 2012 IL App (2d) 110324 (No. 2-11-0324, modified on denial of rehearing
8/24/12)

1. At the first stage of a post-conviction proceeding, the court has 90 days to review the
petition to determine if it is frivolous or patently without merit. If the petition is not
dismissed, it moves to stage two. A court’s power to dismiss a petition sua sponte exists only
at stage one.

Defendant’s petition advanced to stage two when the trial court failed to rule within
90 days. The court then lost its power to sua sponte dismiss the petition on the ground that
the defendant lacked standing. The State had not filed a motion to dismiss for the court to
grant. Therefore, the court committed reversible error in dismissing the petition.

2. Generally, a defendant may only file one post-conviction petition unless the court
grants leave upon a showing of cause for the failure to bring the claim in the initial petition
and prejudice resulting from that failure. A defendant is excused from showing cause and
prejudice if his successive petition sets forth a claim of actual innocence. A claim of actual
innocence must be supported by evidence that is newly discovered, material and not merely
cumulative, and of such a conclusive character that it would probably change the result on
retrial.

Defendant’s petition made a claim of actual innocence supported with newly-discovered
DNA test results excluding him as the source of the semen on the complainant’s vaginal swab.
The evidence is not cumulative. Evidence is cumulative when it adds nothing to what was
previously before the jury. The original post-conviction DNA test only excluded defendant as
the source of semen on complainant’s underwear. The new DNA evidence is different from that
DNA evidence and the evidence before the jury (which was only that defendant could not be
excluded as the source of the semen). 

Finally, the evidence is of such a conclusive nature that it would probably change the
result on retrial. Defendant had been convicted of aggravated battery and sexual assault
committed by a single offender. He had been granted a new trial on the sexual assault charges
in a previous post-conviction proceeding and at issue in this proceeding was only his battery
conviction. The jury heard evidence at trial that scientifically linked defendant to semen found
in the complainant’s vagina. This provided strong corroboration for the other evidence: the
identification testimony, bite-mark evidence, and evidence that defendant’s property was
found on the scene. The bite-mark evidence has now been discredited and defendant
maintained that he was robbed of his property the night of the attack. In these circumstances,
the new DNA and bite-mark evidence is of such a conclusive nature that it would probably
change the result on retrial.

Because the defendant had made a substantial showing of actual innocence, in the
interests of judicial economy, the Appellate Court remanded for third-stage proceedings.
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People v. Thompson, 2016 IL App (3d) 140586 (No. 3-14-0586, 12/19/16)
The trial court advanced defendant’s pro se petition to the second stage. Counsel filed

an amended petition alleging that defendant’s due process rights were violated when (1) the
trial court entered two first degree murder convictions for the murder of one person and (2)
the trial court based the sentence on its personal belief that people like defendant don’t
deserve mercy. The petition also alleged that appellate counsel was ineffective for failing to
raise these issues on direct appeal.

The trial court eventually ordered the State to file a motion to dismiss or an answer to
defendant’s petition. The State filed an answer stating that the court only entered judgment
on one count of first degree murder but the judgment order erroneously showed two counts.
The State also argued that taken in context, the trial court’s statement that people like
defendant don’t deserve mercy was reasonable and based on the evidence.

After the State filed its answer, the trial court dismissed defendant’s petition without
holding an evidentiary hearing.

The Appellate Court held that the trial court improperly dismissed defendant’s petition
at the second stage without holding an evidentiary hearing where the State filed an answer
rather than a motion to dismiss. The Illinois Supreme Court has stated that if the State does
not file a motion to dismiss a petition at the second stage of proceedings, the State must
answer the petition and the proceedings then advance to a third-stage evidentiary hearing.
People v. Pendleton, 223 Ill. 2d 458 (2006).

The Appellate Court rejected the State’s argument that the trial court must make an
independent determination as to whether the petition made a substantial showing of a
constitutional violation. Instead, the State must file a motion to dismiss if it wants the trial
court to dismiss the petition based on its insufficiency.

The cause was remanded for a third-stage evidentiary hearing.
(Defendant was represented by Assistant Defender Andrew Boyd, Ottawa.)

People v. Turner, 2012 IL App (2d) 100819 (No. 2-10-0819, modified 7/11/12)
1. The Post-Conviction Hearing Act provides that the proceeding shall be commenced

by the filing of a petition verified by affidavit. 725 ILCS 5/122-1(b). An affidavit filed pursuant
to the Act must be notarized to be valid. Lack of notarization is not cured by certification
under §1-109 of the Code of Civil Procedure. 735 ILCS 5/1-109.

There is a split of authority among the Appellate Courts as to whether a petition
lacking a notarized affidavit may be dismissed for that reason at the first stage of a post-
conviction proceeding. Regardless of this split, the State was permitted to raise the issue for
the first time on appeal from a first-stage dismissal because that was its earliest opportunity
to do so. At first-stage proceedings, the court acts without input from the State. 

Raising the issue for the first time on appeal is not permissible in an appeal from a
second-stage dismissal. If the State raises the issue in the trial court, it can be addressed and
resolved. Appointed counsel has a duty to remedy procedural defects in the petition. The State
procedurally defaults the issue of lack of notarization by failing to raise it in its motion to
dismiss.

2. The State did not move to dismiss defendant’s petition on the ground that the
affidavit accompanying the petition was not notarized. It argued for the first time on appeal
that dismissal of the petition could be affirmed on the ground that the affidavit was not
notarized. The State forfeited this challenge by failing to raise it in its motion to dismiss,
which would have given defendant the opportunity to remedy the defect and promoted efficient
disposition of the petition.
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3. Addressing the split of authority regarding whether the absence of a notarized
affidavit is a basis for a first-stage dismissal, the Appellate Court opined that it was not. The
State’s ability to forfeit the defect makes an invalid affidavit akin to a petition’s untimeliness,
which likewise is not a basis for a first-stage dismissal.

The Appellate Court nonetheless affirmed the dismissal of the petition, finding the
allegations insufficient to merit an evidentiary hearing.

(Defendant was represented by Assistant Defender Jessica Pamon, Chicago.)

People v. Williams, 2012 IL App (1st) 111145 (Nos. 1-11-1145 & 1-11-2251 cons., modified
12/12/12)

1. An evidentiary hearing is warranted on a post-conviction claim where the allegations
in the petition, supported where appropriate by the trial record or accompanying affidavits,
make a substantial showing that the constitutional rights of the defendant have been violated.
At the motion-to-dismiss stage, all well-pleaded facts that are not positively rebutted by the
trial record are to be taken as true. Review of the trial court’s dismissal of a petition without
an evidentiary hearing is de novo.

 A claim of actual innocence requires a showing of newly-discovered evidence that was
not available at defendant’s original trial and that defendant could not have discovered sooner
through diligence, that is noncumulative and material, and that is of such conclusive character
that it would probably change the result on retrial.

Defendant was entitled to an evidentiary hearing on his actual-innocence claim.
Defendant’s evidence of his innocence was newly-discovered. His co-defendants and his alibi
witness were previously uncooperative with the defendant. Another witness who identified
defendant could not be located until well after trial. Defendant attested that this evidence was
not known to him before trial and to his difficulties in communicating while in the prison
system. Therefore, defendant has shown that his allegations are based on newly-discovered
evidence.

The newly-discovered evidence is also material, noncumulative, and would probably
change the result of defendant’s trial. The co-defendants attested that they each told the police
that the police had the wrong man, that they did not know the defendant, and that their
descriptions of the fifth perpetrator did not match the defendant. The witness who identified
defendant to the police had no knowledge that defendant was involved in the crimes. None of
this evidence was before the jury. The only evidence linking the defendant to the crimes was
his confession. A co-defendant who testified at another co-defendant’s trial never identified
defendant as one of the offenders. Therefore, defendant was entitled to an evidentiary hearing.

2. Only one post-conviction petition may be filed by a petitioner without leave of court.
Leave may be granted upon a showing of cause for the failure to bring the claim in the initial
post-conviction proceeding and prejudice resulting from that failure. Cause is shown by
identifying an objective factor that impeded the ability to raise the claim during the initial
proceeding. Prejudice is shown by demonstrating that the claim so infected the trial that the
resulting conviction or sentence violates due process.

Miller v. Alabama, 567 U.S. ___, 132 S.Ct. 2455, ___ L.Ed.2d ___ (2012), held that
mandatory life imprisonment without the possibility of parole for offenders under the age of
18 violates the Eighth Amendment. Because Miller was not available to defendant when he
filed his initial petition, defendant has satisfied the cause element of the cause-and-prejudice
test for his Eighth Amendment claim. Defendant has also demonstrated prejudice because
Miller applies retroactively to his case. The sentencing court did not graduate and proportion
punishment for defendant’s crime considering his status as a juvenile at the time of the
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offense, violating the Eighth Amendment’s prohibition against cruel and unusual punishment.
3. Generally, new rules of criminal procedure do not apply retroactively to convictions

that are final when the new rule is announced except: (1) if the rule places certain kinds of
primary, private individual conduct beyond the power of the criminal-law-making authority
to proscribe; or (2) if the rule requires the observance of those procedures that are implicit in
the concept of ordered liberty. This second exception is limited to watershed rules of criminal
procedure without which the likelihood of an accurate conviction is seriously diminished.

The Appellate Court concluded that Miller was such a watershed rule that requires
observance of procedures implicit in the concept of ordered liberty. Miller not only changed
procedures but made a substantial change in the law in holding under the Eighth Amendment
that the government cannot constitutionally apply a mandatory sentence of life without parole
for homicides committed by persons under the age of 18. Life without parole is justified only
where the State shows that it is an appropriate and fitting punishment regardless of the
defendant’s age.

The Appellate Court found it instructive that the companion case to Miller involved
a life-without-parole sentence that was final. Notwithstanding its finality, the Supreme Court
effectively applied Miller retroactively to the companion case. Once a new rule is applied to
the defendant in a case announcing the new rule, evenhanded justice requires that it be
applied retroactively to all who are similarly situated. It would be cruel and unusual
punishment to only apply the principle of Miller to new cases. 

Top

§9-1(g)
Third Stage of Post-Conviction 
Proceedings – Evidentiary Hearing

People v. Mahaffey, 194 Ill.2d 154, 742 N.E.2d 251 (2000) A petitioner is entitled to an
evidentiary hearing on a post-conviction petition only where the allegations, supported where
appropriate by the trial record or accompanying affidavits, make a substantial showing that
defendant's constitutional rights were violated. For purposes of this determination, all
well-pleaded facts in the petition and any accompanying affidavits are taken to be true. See
also, People v. Towns, 182 Ill.2d 491, 696 N.E.2d 1128 (1998); People v. Miller, 203 Ill.2d 433,
786 N.E.2d 989 (2002).

People v. Coleman, 206 Ill.2d 261, 794 N.E.2d 275 (2002) A trial court has wide discretion
to limit the type of evidence it will admit at a post-conviction evidentiary hearing. Although
a post-conviction petitioner has the right to inquire into a witness's bias, interest, or motive
to testify falsely, impeachment evidence is admissible only if it gives rise to an inference that
the witness has something to gain or lose by his testimony and is not remote or uncertain. 

People v. Montgomery, 162 Ill.2d 109, 635 N.E.2d 910 (1994) Defendant's petition alleged
that the trial court violated due process by reneging on an ex parte promise to impose a life
sentence. The trial court abused its discretion by refusing to allow defendant to cross-examine
the trial court and the court reporter. The desired questions "went right to the heart of the
controversy" - whether the judge had made an improper promise to impose a life sentence.
Because an informed conclusion about the merits of defendant's allegations was impossible
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without considering the proposed cross-examination, the cause was remanded with
instructions to reopen the hearing. 

People v. Orange, 195 Ill.2d 437, 749 N.E.2d 932 (2001) Evidentiary hearing was not
required for petitioner's claim, based on newly-discovered evidence, that his confession
resulted from police torture. Petitioner showed neither "cause" nor "prejudice" concerning his
claim, which was required because claim was raised in a successive post-conviction petition.
In so ruling, the Court distinguished People v. King, 192 Ill.2d 189, 735 N.E.2d 569 (2000) and
People v. Patterson, 192 Ill.2d 93, 735 N.E.2d 616 (2000), in which evidentiary hearings were
ordered upon newly-discovered evidence that police had tortured criminal defendants. See
also, People v. Mahaffey, 194 Ill.2d 154, 742 N.E.2d 251 (2000) (in light of overwhelming
evidence of guilt, newly discovered evidence that confession had been coerced would not have
changed result of trial); People v. Burrows, 172 Ill.2d 169, 665 N.E.2d 1319 (1996) (order
granting a new trial based on newly-discovered evidence, which included a witness's
recantation exonerating defendant, was not manifestly erroneous); People v. Steidl, 142 Ill.2d
204, 568 N.E.2d 837 (1991) (defendant was not entitled to new trial because recantations were
unreliable). 

People v. Cihlar, 111 Ill.2d 212, 489 N.E.2d 859 (1986) The trial court erroneously dismissed
defendant's petition without an evidentiary hearing because defendant's petition sufficiently
alleged the State's use of perjury at his trial.

People v. Moore, 60 Ill.2d 379, 327 N.E.2d 324 (1975) The trial court properly denied
defendant's post-conviction relief following an evidentiary hearing at which a witness
repudiated his identification testimony at trial because the witness's testimony at the hearing
"lacked that quantum of credibility" which would permit relief. See also, People v. Berland,
115 Ill.App.3d 272, 450 N.E.2d 979 (1st Dist. 1983). 

People v. Hernandez, 298 Ill.App.3d 36, 697 N.E.2d 1213 (1st Dist. 1998) Generally, an
evidentiary hearing should be held when a post-conviction petition presents a question of fact.
Where a petition raises questions of perjury and the credibility of a witness's post-trial
recantation, however, the trial court may dismiss without an evidentiary hearing if it presided
over defendant's trial, "because the trial judge heard the trial testimony and could resolve the
questions of fact concerning the reliability of the alleged perjury and recantation" in light of
the witness's credibility, the trial record, and the affidavits attached to the petition. 

People v. Makiel, 358 Ill.App.3d 102, 830 N.E.2d 731 (1st Dist. 2005) The trial judge
erroneously dismissed defendant's post-conviction petition without an evidentiary hearing
where the record presented unanswered factual questions which could be resolved only at an
evidentiary hearing. The petition presented a substantial allegation of ineffective assistance
of trial counsel where counsel failed to obtain the testimony of a co-defendant who had been
acquitted at a separate trial and who would have rebutted the key State's witness as to
whether defendant participated in the offense.

Also, an evidentiary hearing was required to resolve defendant's allegation of
ineffective assistance by appellate counsel. The petition made a substantial showing that
appellate counsel was ineffective for failing to raise two issues on appeal: (1) that the defense
was improperly prohibited from introducing a pending charge against a State's witness for the
purpose of showing bias or motive to falsify, and (2) that the defense was improperly prevented
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from questioning a witness concerning two State's witnesses' reputations for truthfulness and
veracity. Because the record created substantial questions as to whether appellate counsel had
been ineffective, an evidentiary hearing was required.

People v. Hood, 45 Ill.App.3d 425, 359 N.E.2d 484 (3d Dist. 1977) The trial court applied the
wrong standard in denying defendant's petition, which alleged that perjury was committed at
defendant's trial, following an evidentiary hearing. The court thought that defendant did not
meet his burden of showing that a different result would be likely upon retrial; however, the
State, not the defense, has the burden to establish beyond a reasonable doubt that the perjury
did not contribute to the conviction once perjury is established.

People v. Dodds, 344 Ill.App.3d 513, 801 N.E.2d 63 (1st Dist. 2003) Where post-trial DNA
testing neither completely exculpates nor inculpates defendant, the appropriateness of
post-conviction relief depends on the significance of the test results in light of the evidence at
trial. Although an evidentiary hearing is not required whenever post-trial DNA testing is
ordered and the post-conviction petition alleges actual innocence, if the test results are at least
somewhat favorable to defendant, "an evidentiary hearing is necessary to determine . . .
whether the DNA results would or would not likely change the results upon a retrial."
Although not completely exculpating defendant, the DNA test results here could have supplied
a favorable inference of innocence. Thus, the trial court should have conducted a third-stage
evidentiary hearing to determine whether, in light of the evidence, the testing would likely
have changed the result of the trial. 

People v. Tate, 305 Ill.App.3d 607, 712 N.E.2d 826 (1st Dist. 1999) Where the post-conviction
petition alleged that trial counsel was ineffective for failing to present alibi witnesses, and the
witnesses' affidavits indicated that defendant was not at the scene of the crime, the petition
made a sufficient allegation of constitutional error to require an evidentiary hearing.

The court rejected the State's argument that counsel made a strategic decision not to
call the witnesses after interviewing two of them and concluding they would not be persuasive.
While counsel might have made such a decision, the court could not say as a matter of law that
was counsel's reasoning. Thus, the issue could be resolved only after an evidentiary hearing. 

People v. Gibson, 244 Ill.App.3d 700, 612 N.E.2d 1372 (4th Dist. 1993) Defendant's petition
alleged the ineffectiveness of his trial attorney for failing to contact a known alibi witness, and
was supported by defendant's affidavit (that he told defense counsel about the alibi witness)
and the alibi witness's affidavit. Defendant made the necessary showing warranting an
evidentiary hearing, for several trial errors had been found harmless on direct appeal because
there was overwhelming evidence of guilt, and the evidence might not have been so
overwhelming had the alibi evidence been presented.

People v. Graham, 48 Ill.App.3d 689, 363 N.E.2d 124 (5th Dist. 1977) Petitioner's affidavit
was sufficient to require an evidentiary hearing because it indicated the source, character, and
availability of evidence supporting the allegations (that the State obtained his conviction by
knowing use of perjury and that the police induced him to refrain from putting on witnesses
by promising that they would "take care of him") and specifically identified four persons with
information to support the allegation. 

People v. Almodovar, 235 Ill.App.3d 144, 601 N.E.2d 853 (1st Dist. 1992) Petition made a
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substantial showing of a violation of defendant's right to the effective assistance of counsel for
counsel's failure to move to suppress his confession, thus requiring an evidentiary hearing.
Police reports attached to the petition suggested that the police unlawfully arrested defendant.
Also, the trial court denied the petition based on its belief that the officers' testimony
established that they had probable cause when, in fact, the officers did not testify regarding
the circumstances of defendant's arrest. The court also remanded for a hearing on a claim that
trial counsel had a conflict of interest because he faced federal tax evasion charges at the time
of the trial. Although the mere pendency of criminal charges does not create a conflict of
interest, counsel made conflicting statements about his reasons for not filing a motion to
suppress and was unable to produce a waiver of the conflict that he claimed defendant had
signed. 

People v. Crislip, 20 Ill.App.3d 175, 312 N.E.2d 830 (5th Dist. 1974) Transcript of guilty plea
proceedings, where petitioner said that no inducements had been used to obtain his plea, was
insufficient to rebut petitioner's post-conviction claim that his guilty plea was coerced by
threats of the sheriff's department. If petitioner did plead through fear of the sheriff's
department, this would likely impel him to answer negatively when asked whether his pleas
were induced. Evidentiary hearing required.

People v. Allen, 7 Ill.App.3d 249, 287 N.E.2d 171 (4th Dist. 1972) The trial court erred by
denying post-conviction relief where the uncontradicted testimony of a psychiatrist at the
post-conviction hearing established defendant's lack of capacity to stand trial. 

People v. Bain, 10 Ill.App.3d 363, 293 N.E.2d 758 (5th Dist. 1937) Dismissal of a
post-conviction petition was improper; the dismissal was in direct opposition to Supreme
Court's mandate to hold an evidentiary hearing.

People v. Brumas, 142 Ill.App.3d 178, 491 N.E.2d 773 (3d Dist. 1986) The affidavits attached
to defendant's petition and to State's motion to dismiss presented a factual conflict that
required an evidentiary hearing; thus, the trial court erred in dismissing the petition.

People v. Lovitz, 101 Ill.App.3d 704, 428 N.E.2d 727 (2d Dist. 1981) Defendant's petition
contained an affidavit from the firearms expert who testified at defendant's murder, which
provided that, due to a design defect the expert discovered after trial, the gun could have
accidentally discharged as defendant claimed. The petition raised a constitutional issue, and
an evidentiary hearing was required to determine whether the expert's revised opinion might
have altered the outcome of the case. Further, an affidavit from trial counsel, which provided
that counsel did not have time to prepare for defendant's trial, also required an evidentiary
hearing.

People v. Spicer, 42 Ill.App.3d 246, 355 N.E.2d 711 (1st Dist. 1976) An evidentiary hearing
was required where defendant's petition, which alleged that a State's witness lied when he
denied that the State compensated him in exchange for his testimony, was supported by an
affidavit from the witness's attorney acknowledging that a deal had been made. Cause was
remanded for an evidentiary hearing at which the State's Attorney, the State's witness, and
his attorney "should testify for complete and final resolution of the matter." 

People v. Stewart, 381 Ill.App.3d 200, 887 N.E.2d 461 (4th Dist. 2008) A post-conviction
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petition which alleged that counsel erroneously advised defendant concerning the applicable
good-time provision, and that defendant would not have pleaded guilty had he been given
accurate information, made a sufficient showing of a constitutional violation to require an
evidentiary hearing.

People v. Young, 355 Ill.App.3d 317, 822 N.E.2d 920 (2d Dist. 2005) Defendant was entitled
to an evidentiary hearing on a claim that he was denied due process when the trial court
summarily denied a pro se post-judgment motion without inquiring whether defendant was
represented by counsel and, if not, whether he wanted counsel appointed. Upon receiving a pro
se motion directed at a guilty plea, the trial court is required to determine whether defendant
is represented by counsel, is indigent, and desires counsel.

People v. Ortiz, 385 Ill.App.3d 1, 896 N.E.2d 791 (1st Dist. 2008) The court erred in
dismissing the petition after evidentiary hearing, and defendant was entitled to a new trial
where a witness discovered after the trial would have testified that he was an eyewitness to
the crime and that defendant was not present. The witness was newly discovered, the
testimony was material and not cumulative, and the new testimony probably would have
changed the result on retrial.

________________________________________
Cumulative Digest Case Summaries §9-1(g)

People v. Coleman, 2013 IL 113307 (No. 113307, 10/3/13)
1. As a general rule, any constitutional claim not raised in an original or amended post-

conviction petition is forfeited. There are two exceptions to this procedural default rule: 1)
where defendant can establish cause for failing to raise the claim in the original or amended
petition and resulting prejudice; and 2) where the claim involves actual innocence.

A freestanding claim of actual innocence is not cognizable as a Fourteenth Amendment
due process claim. As a matter of Illinois constitutional jurisprudence, however, a claim of
newly discovered evidence showing a defendant to be actually innocent of the crime for which
he was convicted is cognizable as a matter of due process. Procedurally, a court treats this
claim like any other post-conviction claim.

Substantively, a court should grant relief only if the defendant has presented
supporting evidence that is new, material, noncumulative, and of such conclusive character
as to probably change the result on retrial. “New” evidence must have been discovered after
trial and be of such character that it could not have been discovered earlier through the
exercise of due diligence. Evidence is “material” if it is relevant and probative of the
petitioner’s innocence. “Noncumulative” evidence adds to that which the jury has heard.
“Conclusive” evidence, when considered with the trial evidence, would probably lead to a
different result.

As a matter of practice, the circuit court should first review the evidence presented at
the evidentiary hearing to determine if any of it is new, material, and noncumulative. If there
is such evidence, the court must consider whether that evidence places the evidence presented
at trial in a different light and undercuts the court’s confidence in the factual correctness of
the verdict. Although this question involves credibility determinations, the court should not
redecide the defendant’s guilt in deciding whether to grant relief. The key is probability rather
than certainty requires the court to consider what another jury would likely do when
presented with all the evidence both new and old.
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2. Federal law does recognize gateway claims of actual innocence. A “gateway” claim
is not itself a constitutional claim, but is a gateway through which a federal habeas petitioner
must pass in order to have his otherwise barred constitutional claim considered on its merits.
To obtain relief on a gateway actual-innocence claim, a defendant must show that it is more
likely than not that no reasonable juror would have convicted him in light of the new evidence.
Schlup v. Delo, 513 U.S. 298 (1995).

The Supreme Court declined to adopt an enhanced Schlup test providing that in order
to prevail on a claim of actual innocence, a post-conviction petitioner must prove by clear and
convincing evidence that no reasonable juror would have found him guilty in light of the new
evidence. Illinois does not regard a claim of actual innocence as a gateway to relief on other
issues, and the State’s arguments based on federal jurisprudence are therefore irrelevant.
Furthermore, adoption of the State’s proposed test would make an actual-innocence claim
harder to prove than any other post-conviction claim.

3. Here, it was uncontested that the defense presented new, material, and
noncumulative evidence of actual innocence at the evidentiary hearing on his petition, because
five men who were involved in or present for the attack testified that defendant was not
involved. The defense may have known about the witnesses before trial, but in all likelihood
they would have asserted their privilege against self-incrimination if called to testify at trial.
Although another offender did testify at trial and exonerated defendant, the uncorroborated
testimony of one offender does not render the testimony of five additional witnesses merely
cumulative, particularly where four of the additional witnesses were never charged with the
offense and they offered significant details missing from the testimony of the offender who did
testify.

The court acknowledged that four of the witnesses had extensive criminal records,
three admitted drinking alcohol and smoking marijuana before the attack, and there were
discrepancies in the accounts of the attack which they provided 16 years after the fact.
Although these matters would affect their credibility at a second trial, their testimony was
remarkably consistent regarding key details of the events and on the issue of the persons
involved in or present for the attack. Although the witnesses’ credibility would also be affected
by the fact that the statute of limitations had expired, the court noted that the prosecution did
not pursue charges against them although they had been implicated in the offense before the
statute of limitations ran.

While the State’s evidence was sufficient to convict, it was far from overwhelming. The
post-conviction hearing testimony of the detective who investigated the attack was
inconsistent with his trial testimony and revealed that defendant became a suspect not as a
result of a computerized “cold search,” but based on information supplied by other police
officers. The court concluded:

[T]he evidence presented by defendant at the evidentiary
hearing, together with the evidence presented by the defendant
at trial, places the evidence presented by the State in a new light
and undermines our confidence in that evidence and the result it
produced. Weighed against the State’s evidence, the defendant’s
new evidence is conclusive enough that another trier of fact
would probably reach a different result.

Because the circuit court’s dismissal of the post-conviction petition was manifestly
erroneous, the dismissal order was reversed and the cause remanded for further proceedings.

People v. English, 2013 IL 112890 (No. 112890, 1/25/13)
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1. After a third-stage evidentiary hearing in a post-conviction proceeding at which fact-
finding and credibility determinations are involved, the circuit court’s decision will not be
reversed unless it is manifestly erroneous. However, if no such determinations are necessary
at the third stage, i.e., no new evidence is presented and the issues presented are pure
questions of law, a de novo standard of review applies, unless the hearing judge has some
special expertise or familiarity with defendant’s trial and sentencing, and that familiarity has
some bearing on the disposition of the post-conviction petition.

At the third-stage of defendant’s post-conviction proceeding, the circuit court heard no
new evidence. The court reviewed the trial transcripts and heard argument of counsel. The
hearing judge had not presided at defendant’s trial and had no special expertise or familiarity
with the defendant’s trial. Therefore, the standard of review is de novo.

2. Issues that could have been raised on direct appeal, but were not, are forfeited and
may not be raised in a post-conviction proceeding.

Defendant’s argument that aggravated battery of a child could not serve as the
predicate felony for aggravated battery of that same child was forfeited by defendant’s failure
to raise that argument on direct appeal. The theory was not novel as it had been raised and
rejected by the Illinois Supreme Court in People v. Viser, 62 Ill. 2d 568, 343 N.E.2d 903
(1975). Subsequent to defendant’s appeal, the Illinois Supreme Court accepted the argument,
adopting the independent-felonious purpose rule in People v. Morgan, 197 Ill. 2d 404, 758
N.E.2d 813 (2001), and People v. Pelt, 207 Ill. 2d 434, 800 N.E.2d 1193 (2003). The defendant
in Morgan faced the same legal landscape as defendant but nevertheless made the argument.
If the defendant in Morgan was able to make the argument under such circumstances,
defendant could have done so.

3. The doctrine of forfeiture is relaxed where the forfeiture stems from the ineffective
assistance of counsel.

To establish that appellate counsel was ineffective, defendant must satisfy the standard
set forth in Strickland v. Washington, 466 U.S. 668 (1984). Defendant must show both that
appellate counsel’s performance was deficient and that, but for counsel’s errors, there is a
reasonable probability that the appeal would have been successful. Appellate counsel is not
obligated to raise every conceivable issue on appeal, but is expected to exercise professional
judgment to select from the many potential claims of error that might be asserted on appeal.

Appellate counsel’s assessment of the merits of an issue depends on the state of the law
at the time of the direct appeal. Representation based on the law prevailing at the time of
appeal is adequate, and counsel is not incompetent for failing to accurately predict that
existing law will change. Appellate counsel is not required to raise issues that he reasonably
determines are not meritorious.

Because the basis on which defendant sought to invalidate his conviction was not
supported by precedent at the time of his direct appeal, it was reasonable for appellate counsel
to conclude that the issue was unlikely to succeed. Appellate counsel was not deficient in
failing to predict a subsequent change in the law. Counsel proceeded on other challenges, one
of which was ultimately successful. Therefore, appellate counsel’s forfeiture of the issue on
appeal is not excused based on ineffective assistance of appellate counsel. 

4. Even though proper application of the forfeiture doctrine in this case leaves
defendant without a remedy for remedying his improper felony-murder conviction, the limited
scope of post-conviction review compels this result

Freeman, J., joined by Burke, J., specially concurred.
1. De novo is the proper standard of review because the case was decided by the circuit

court at the second stage of the proceedings based on the pleadings and the original trial. The



fact that the hearing judge did not preside at the original trial has no relevance to the
standard of review employed.

2. The Post-Conviction Hearing Act requires that the petition state the denial of a
constitutional right. The cognizability of an issue in a post-conviction proceeding is a threshold
matter that should be addressed prior to any other matters that otherwise might defeat the
claim.

Because the independent-felonious-purpose rule is based on principles of statutory
construction and is not constitutionally based, defendant’s challenge to his felony-murder
conviction is not forfeited by the failure to raise it on direct review. A claim cannot be forfeited
for purposes of post-conviction review if it cannot be raised in a post-conviction petition in the
first place.

3. The majority opinion is internally inconsistent. It concludes that the independent-
felonious-purpose rule did not exist at the time of defendant’s direct appeal and therefore
appellate counsel cannot be faulted for failing to foresee a rule that did not exist. This is
directly at odds with the majority’s pronouncement that the rule was not novel at the time of
defendant’s direct appeal and therefore was available and could have been raised.

This inconsistent treatment of defendant’s claims leaves defendant in a procedural
quandary that is at odds with the legislature’s intent in enacting the post-conviction statute
to eliminate procedural impediments to collateral review of unconstitutional convictions.

4. Nonetheless the concurrence agrees with the majority that appellate counsel was not
ineffective in failing to predict that the court would endorse the independent-felonious-purpose
rule.

(Defendant was represented by Assistant Defender Kerry Bryson, Ottawa.)

People v. Andrews, 403 Ill.App.3d 654, 936 N.E.2d 648 (4th Dist. 2010) 
The Appellate Court rejected defense arguments that the cause should be remanded

for a third-stage evidentiary hearing on the post-conviction claim. The cause had advanced to
the third stage as the court had appointed counsel on the petition and the State had elected
not to file a motion to dismiss. The parties could have presented evidence at the third stage
but chose not to do so. The trial court had wide discretion under the statute regarding the
types of evidence it could consider at the third stage. 725 ILCS 5/122-6. The defense forfeited
any issue with respect to representations the prosecutor made to the judge regarding previous
guilty plea proceedings involving defendant by its failure to object to those representations.

(Defendant was represented by Assistant Deputy Defender Nancy Vincent, Springfield.)

People v. Barkes, 399 Ill.App.3d 980, 928 N.E.2d 102 (2d Dist. 2010) 
1. The decision to request a bench or jury trial is left to the defendant rather than

defense counsel. Where defendant alleged in his post-conviction petition that he told counsel
he wanted a bench trial, but was told that counsel “was running the show [and defendant] was
getting a jury trial,” the petition was sufficient to advance to a third-stage evidentiary hearing. 

All well-pleaded allegations are taken to be true at the second stage of post-conviction
proceedings, and if true counsel’s response to defendant would have been objectively
unreasonable under Strickland. Furthermore, prejudice is presumed under these
circumstances if there is a reasonable probability that defendant would have waived a jury
trial in the absence of the erroneous statement.

2. Defendant was also entitled to an evidentiary hearing on his claim that trial counsel
failed to advise him that consecutive sentences were required on multiple convictions of
criminal sexual assault. 
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Although a defendant has no constitutional right to plea bargain, if the State chooses
to bargain the defendant has the right to the effective assistance of counsel during
negotiations. To make a knowing and voluntary decision whether to accept or reject a plea
offer, defendant must be fully informed concerning the consequences of accepting or rejecting
the plea offer, including accurate advice concerning the sentencing consequences of accepting
or rejecting the offer. 

Because defendant alleged that defense counsel had failed to inform him that he faced
mandatory consecutive sentences if convicted, and the affidavit attached to the petition stated
that if defendant had been accurately advised he would have accepted the State’s offer, the
allegations were sufficient to warrant an evidentiary hearing.
 3. The court concluded, however, that two other allegations of ineffective assistance
were insufficient to require an evidentiary hearing. First, defendant’s allegation that defense
counsel refused to allow him to testify in his defense, despite a specific request to do so, was
insufficient to require a hearing where defendant made no allegations which, even if true,
satisfied the prejudice requirement of Strickland. In particular, defendant failed to specify
the testimony he would have given had he testified. 

Second, the allegation that counsel was ineffective for denying defendant the right to
counsel of choice failed to show prejudice, because defendant did not allege that he would have
obtained private counsel had he not been given inaccurate advice concerning whether
appointed counsel could be discharged. 

(Defendant was represented by Assistant Defender Kim DeWitt, Elgin.)

People v. Carter, 2013 IL App (2d) 110703 (No. 2-11-0703, 8/9/13)
For new evidence of actual innocence to warrant a new trial, defendant must

demonstrate at a third-stage evidentiary hearing that the evidence: (1) is of such a conclusive
character that it will probably change the result on retrial; (2) is material to the issue, not
merely cumulative; and (3) was discovered since trial and is of such character that the
defendant in the exercise of due diligence could not have discovered it earlier. The new
evidence need not necessarily establish the defendant’s innocence. A new trial is warranted
if all of the facts and surrounding circumstances, including the new evidence, warrant closer
scrutiny to determine the guilt or innocence of the defendant.

To make a determination at a third-stage evidentiary hearing whether the new
evidence is of such conclusive character that it would probably change the result on retrial,
the post-conviction hearing court acts as a fact finder. It is the court’s function to determine
witness credibility, decide the weight to be given testimony and evidence, and resolve any
evidentiary conflicts. Therefore, the circuit court did not exceed its bounds by discrediting the
testimony of one witness and crediting the testimony of another in making its determination
that the evidence did not warrant a new trial. 

(Defendant was represented by Assistant Deputy Defender Verlin Meinz, Ottawa.)

People v. Montanez, 2016 IL App (1st) 133726 (No. 1-13-3726, 6/7/16)
1. To obtain post-conviction relief due to actual innocence, the petitioner must present

new, material, noncumulative evidence of such a conclusive character as to probably change
the result on retrial. Whether evidence is conclusive depends on whether it places the trial
evidence in such a different light as to undercut confidence in the factual correctness of the
verdict. The post-conviction court has wide latitude to receive proof by affidavits, depositions,
oral testimony, or other evidence.

Where the trial court grants a directed finding after the petitioner’s case is presented
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at a third-stage evidentiary hearing, the decision is reviewed de novo. When presented with
a motion for a directed finding, the trial court must construe the evidence in the light most
favorable to the nonmovant.

2. Where the only direct evidence of the petitioner’s guilt of murder was the testimony
of a witness who repudiated his statement completely in a sworn affidavit and claimed that
he had been fed the testimony by a police detective, the claim concerning the detective’s
actions was corroborated by other witnesses, and there was no physical evidence connecting
defendant to the offense, the petitioner made a sufficient prima facie case to withstand the
State’s motion for a directed finding.

Recantations of trial testimony are to be viewed with suspicion, but are not to be simply
dismissed without further analysis. The court noted that there were reasons to be concerned
about the veracity of the witness’s testimony even at trial, as he was an admitted heroin
addict, had a lengthy criminal history, and received a nine-year sentence for four felony cases
on which he faced 100 years in prison. In addition, there was evidence that the witness had
admitted years earlier that he had testified falsely, and the judge commented at trial that the
witness’s testimony was crucial for a conviction. Under these circumstances, the witness’s
affidavit recanting his trial testimony undeniably called critical evidence into question.

The recantation was significantly corroborated by testimony of another witness that
he was coerced by the same detective to give false testimony against the defendant and that
he received special treatment in prison after he implicated defendant and his co-defendant.
The witness also testified that when he decided not to testify falsely, the detective took away
his special privileges and again tried to solicit false testimony.

An additional witness, the decedent’s wife, was not allowed to testify at the post-
conviction hearing. However, in an offer of proof counsel indicated that the witness would state
that she had not been able to identify defendant’s car until it was pointed out by the detective
and that he falsely told her that ballistic evidence showed that the car had been used in the
murder.

The court also observed that the trial judge failed to draw an adverse inference from
the detective’s invocation of the Fifth Amendment when he was testified at the post-conviction
hearing. Post-conviction proceedings are civil in nature. While the privilege against self-
incrimination may be invoked at a civil proceeding, the trial court may draw an adverse
inference that had questions been answered truthfully, the answers would have been
damaging to the person invoking the privilege. While the court found that it need not decide
whether an adverse inference was warranted in this case, the trial court should have at least
considered doing so where the detective failed to answer probative, detailed questions about
his conduct in this case.

The trial court also erred by discounting or excluding evidence showing a pattern of
similar misconduct by the detective over a period of several years. All of the evidence
concerned attempts by the detective to coerce witnesses to make false statements, and many
of the persons involved were Hispanics who did not speak fluent English. In addition, there
was evidence from a Chicago police detective who worked alongside the detective in question
that the detective was willing to procure false identifications.

The Appellate Court stated: 
We have before us a recantation from the principal trial witness saying
he was coerced by detectives, a partial recantation from the secondary
witness (the victim’s wife) saying she was misled by investigators, sworn
statements from at least 20 individuals claiming that the investigators
coerced them in a similar manner, and then the detective under



suspicion coming to the hearing and invoking the fifth amendment in
response to all of the pointed questions. At this stage in the proceedings,
petitioner was required to make out merely a prima facie case . . . . That
has clearly occurred here.

3. The court also found that on remand, the cause should be assigned to a different
judge:

Petitioner offered up an abundance of evidence to support his
claim of actual innocence. The trial court turned a blind eye to
much of the evidence and also refused to admit probative,
admissible evidence that, when evaluated under the proper
standard, is damning. Even where the court gave lip service to
the standard it was supposed to apply, the court clearly did not
adhere to that standard. The post-conviction court gave the
impression that it was flatly unwilling to consider the evidence
offered by petitioner. . . . Petitioner would be prejudiced were we
not to assign the case to a new judge on remand.

The directed finding in favor of the State was vacated and the cause remanded for
further proceedings.

People v. Serrano, 2016 IL App (1st) 133493 (No. 1-13-3493, 6/7/16)
1. To obtain post-conviction relief due to actual innocence, the petitioner must present

new, material, noncumulative evidence of such a conclusive character as to probably change
the result on retrial. Whether evidence is conclusive depends on whether it places the trial
evidence in such a different light as to undercut confidence in the factual correctness of the
verdict. The post-conviction court has wide latitude to receive proof by affidavits, depositions,
oral testimony, or other evidence.

Where the trial court grants a directed finding after the petitioner’s case is presented
at a third-stage evidentiary hearing, the decision is reviewed de novo. When presented with
a motion for a directed finding, the trial court must construe the evidence in the light most
favorable to the nonmovant.

2. Where the only direct evidence of the petitioner’s guilt of murder was the testimony
of a witness who repudiated his statement completely in a sworn affidavit and claimed that
he had been fed the testimony by a police detective, the claim concerning the detective’s
actions was corroborated by other witnesses, and there was no physical evidence connecting
defendant to the offense, the petitioner made a sufficient prima facie case to withstand the
State’s motion for a directed finding.

Recantations of trial testimony are to be viewed with suspicion, but are not to be simply
dismissed without further analysis. The court noted that there were reasons to be concerned
about the veracity of the witness’s testimony even at trial, as he was an admitted heroin
addict, had a lengthy criminal history, and received a nine-year sentence for four felony cases
on which he faced 100 years in prison. In addition, there was evidence that the witness had
admitted years earlier that he had testified falsely, and the judge commented at trial that the
witness’s testimony was crucial for a conviction. Under these circumstances, the witness’s
affidavit recanting his trial testimony undeniably called critical evidence into question.

The recantation was significantly corroborated by testimony of another witness that
he was coerced by the same detective to give false testimony against the defendant and that
he received special treatment in prison after he implicated defendant and his co-defendant.
The witness also testified that when he decided not to testify falsely, the detective took away
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his special privileges and again tried to solicit false testimony.
An additional witness, the decedent’s wife, was not allowed to testify at the post-

conviction hearing. However, in an offer of proof counsel indicated that the witness would state
that she had not been able to identify the co-defendant’s car until it was pointed out by the
detective and that he falsely told her that ballistic evidence showed that the car had been used
in the murder.

The court also observed that the trial judge failed to draw an adverse inference from
the detective’s invocation of the Fifth Amendment when he was testified at the post-conviction
hearing. Post-conviction proceedings are civil in nature. While the privilege against self-
incrimination may be invoked at a civil proceeding, the trial court may draw an adverse
inference that had questions been answered truthfully, the answers would have been
damaging to the person invoking the privilege. While the court found that it need not decide
whether an adverse inference was warranted in this case, the trial court should have at least
considered doing so where the detective failed to answer probative, detailed questions about
his conduct in this case.

The trial court also erred by discounting or excluding evidence showing a pattern of
similar misconduct by the detective over a period of several years. All of the evidence
concerned attempts by the detective to coerce witnesses to make false statements, and many
of the persons involved were Hispanics who did not speak fluent English. In addition, there
was evidence from a Chicago police detective who worked alongside the detective in question
that the detective was willing to procure false identifications.

The Appellate Court stated:
We have before us a recantation from the principal trial witness saying
he was coerced by detectives, a partial recantation from the secondary
witness (the victim’s wife) saying she was misled by investigators, sworn
statements from at least 20 individuals claiming that the investigators
coerced them in a similar manner, and then the detective under
suspicion coming to the hearing and invoking the fifth amendment in
response to all of the pointed questions. At this stage in the proceedings,
petitioner was required to make out merely a prima facie case . . . . That
has clearly occurred here.

3. The court also found that on remand, the cause should be assigned to a different
judge:

Petitioner offered up an abundance of evidence to support his
claim of actual innocence. The trial court turned a blind eye to
much of the evidence and also refused to admit probative,
admissible evidence that, when evaluated under the proper
standard, is damning. Even where the court gave lip service to
the standard it was supposed to apply, the court clearly did not
adhere to that standard. The post-conviction court gave the
impression that it was flatly unwilling to consider the evidence
offered by petitioner. . . . Petitioner would be prejudiced were we
not to assign the case to a new judge on remand.

The directed finding in favor of the State was vacated and the cause remanded for
further proceedings.

People v. Thompson, 2016 IL App (3d) 140586 (No. 3-14-0586, 12/19/16)
The trial court advanced defendant’s pro se petition to the second stage. Counsel filed
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an amended petition alleging that defendant’s due process rights were violated when (1) the
trial court entered two first degree murder convictions for the murder of one person and (2)
the trial court based the sentence on its personal belief that people like defendant don’t
deserve mercy. The petition also alleged that appellate counsel was ineffective for failing to
raise these issues on direct appeal.

The trial court eventually ordered the State to file a motion to dismiss or an answer to
defendant’s petition. The State filed an answer stating that the court only entered judgment
on one count of first degree murder but the judgment order erroneously showed two counts.
The State also argued that taken in context, the trial court’s statement that people like
defendant don’t deserve mercy was reasonable and based on the evidence.

After the State filed its answer, the trial court dismissed defendant’s petition without
holding an evidentiary hearing.

The Appellate Court held that the trial court improperly dismissed defendant’s petition
at the second stage without holding an evidentiary hearing where the State filed an answer
rather than a motion to dismiss. The Illinois Supreme Court has stated that if the State does
not file a motion to dismiss a petition at the second stage of proceedings, the State must
answer the petition and the proceedings then advance to a third-stage evidentiary hearing.
People v. Pendleton, 223 Ill. 2d 458 (2006).

The Appellate Court rejected the State’s argument that the trial court must make an
independent determination as to whether the petition made a substantial showing of a
constitutional violation. Instead, the State must file a motion to dismiss if it wants the trial
court to dismiss the petition based on its insufficiency.

The cause was remanded for a third-stage evidentiary hearing.
(Defendant was represented by Assistant Defender Andrew Boyd, Ottawa.)

People v. Tyler, 2015 IL App (1st) 123470 (No. 1-12-3470, 9/11/15)
1. To obtain a third-stage evidentiary hearing on a post-conviction petition, the

petitioner must make a substantial showing of a constitutional violation. The trial court’s
decision following a third-stage evidentiary hearing will not be reversed on appeal unless it
is manifestly erroneous. However, the decision to dismiss a post-conviction claim at the
second-stage, without an evidentiary hearing, is reviewed de novo.

Because a post-conviction petition is a collateral attack on a judgment, any issue
previously raised is barred by res judicata. However, the res judicata doctrine is relaxed where
required by fundamental fairness and where the facts relating to the issue did not appear in
the original appellate record. Res judicata is also relaxed if the defendant presents substantial
new evidence which: (1) could not have been discovered before trial through the exercise of due
diligence, (2) is material to the issues and not merely cumulative, and (3) is of such conclusive
character that it would probably change the result at a retrial.

2. The court found that relaxation of the res judicata doctrine was justified by newly
discovered evidence that police officers had engaged in a systematic pattern of abusing
criminal suspects. In his post-conviction petition, defendant claimed that he was coerced into
confessing when he was physically abused by Chicago police detectives. He presented evidence
of other cases and reports in which defendants and witnesses alleged that they had been
abused by the same detectives who interrogated defendant.

The court concluded that the evidence was newly discovered because many of the
allegations did not surface until years after defendant’s trial. The court stressed that defense
counsel could not have been expected to discover the identities of, and interview, every suspect
who had been interrogated by the detectives in question.
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The court also concluded that evidence of systematic police abuse was material and
would likely change the result of a retrial, because it would have undermined the credibility
of the officers who claimed that defendant had confessed. For these reasons, res judicata did
not bar consideration of the voluntariness of defendant’s confession.

3. Furthermore, the petition made a substantial showing of a constitutional violation.
The court noted Illinois precedent that a pervasive pattern of criminal conduct by police
officers gives reason to reconsider the voluntariness of a confession. Here, the “countless
instances of claims of police misconduct” established a “troubling pattern of systematic abuse
by the same detectives” who interrogated defendant and called into question whether
defendant’s confession was the product of physical coercion. Under these circumstances, there
was a sufficient showing of a constitutional violation to justify a third-stage hearing.

The order dismissing the post-conviction petition was reversed and the cause remanded
for a third-stage evidentiary hearing.

People v. Whirl, 2015 IL App (1st) 111483 (No. 1-11-1483 & 1-14-0801, 8/12/15)
After a motion to suppress his statement was denied, defendant pleaded guilty to

murder and armed robbery. He then filed a post-conviction petition which the trial court
denied after a third-stage evidentiary hearing.

In the course of finding that the evidence presented at the hearing justified a new
hearing on the motion to suppress, the court made two observations.

First, where defendant claimed that newly-discovered evidence established that the
officer who interrogated him had engaged in a pattern of abusive tactics when interrogating
other suspects, the issue at the third-stage post-conviction hearing was not whether the
statement in question was voluntary, but whether the outcome of the suppression hearing
would likely have been different had the evidence been presented. The Appellate Court
concluded that in this case presentation of the newly-discovered evidence would likely have
produced a different ruling on the motion to suppress.

Second, because a post-conviction proceeding is civil in nature, a trial judge is free to
draw adverse inferences when a witness exercises his or her Fifth Amendment rights when
questioned about probative evidence that has been offered against them. Where the State did
not respond to the petitioner’s evidence that an officer engaged in a pattern of torturing
suspects, that officer’s invocation of the Fifth Amendment was significant and should have
caused the trial court to draw a negative inference.

The court reversed the order denying post-conviction relief, vacated defendant’s guilty
plea, and ordered a new suppression hearing.

People v. Wrice, 406 Ill.App.3d 43, 940 N.E.2d 102 (1st Dist. 2010) 
1. The Post-Conviction Hearing Act contemplates the filing of only one post-conviction

petition. Fundamental fairness allows the filing of a successive petition only when the petition
complies with the cause-and-prejudice test. Defendant shows cause by identifying an objective
factor external to the defense that impeded his efforts to raise the claim in the earlier
proceeding. He shows prejudice by demonstrating that the constitutional error so infected the
entire trial that the resulting conviction violates due process.

The circuit court denied defendant leave to file his second successive post-conviction
petition alleging that his confession was the result of torture by Sergeant Byrne and Detective
Dignan. In support of the petition, defendant submitted the 2006 report of the Special State’s
Attorney appointed by the Circuit Court of Cook County. The report concluded that
Commander Jon Burge was guilty of prisoner abuse and named Dignan and Byrne as officers
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accused of making false statements regarding their torture of prisoners. The Special State’s
Attorney declined to prosecute because the statute of limitations had expired.

The Appellate Court concluded that defendant had satisfied the cause-and-prejudice
standard. The petition alleged for the first time that the Report of the Special State’s Attorney
corroborated defendant’s claims. Because the report was not in existence when defendant filed
his petitions in 1991 and 2000, the unavailability of the report supplied cause that impeded
defendant’s efforts to raise the claim in the earlier proceedings.

The defendant also established prejudice. The Report of the Special State’s Attorney
was not cumulative of the OPS reports that defendant had appended to his 2000 petition. The
report was the first independent evaluation by the Special State’s Attorney of 148 complaints
of torture by police officers under the command of Burge. Byrne and Dignan were named in
the report. Unlike the OPS reports, which found certain allegations of torture established by
the civil preponderance-of-the-evidence standard, the Special State’s Attorney’s Report found
evidence of torture was established in certain cases by the criminal proof-beyond-a-reasonable-
doubt standard. The report found evidence of widespread, systematic abuse of prisoners at or
near the time of defendant’s incarceration, adding further corroboration to defendant’s claim
that his confession was obtained by torture. Citing People v. Wilson, 116 Ill.2d 29, 506
N.E.2d 571 (1984), the Appellate Court stated that the admission of a defendant’s coerced
confession as substantive evidence of guilt is never harmless error.

People v. Hobley, 182 Ill.2d 404, 696 N.E.2d 313 (1998), did not compel the Appellate
Court to reach a different result with respect to a finding of prejudice on the ground that
defendant maintained that he never made the confession that he claims is the product of police
coercion. Although defendant denied making a confession, in contrast to Hobley, defendant
provided medical evidence corroborating his allegations of torture and has referenced the
Special State’s Attorney’s report, which provides significant corroboration of his torture claims.
A jury could believe that defendant confessed, but that the confession was coerced, as
defendant’s claim of physical abuse was corroborated by the medical evidence, the OPS
reports, and the Report of the Special State’s Attorney.

2. A defendant is entitled to an evidentiary hearing on a post-conviction claim of a
coerced confession where: (1) he had consistently claimed he was tortured; (2) his claims are
strikingly similar to other claims of torture; (3) the officers allegedly involved are identified
in other allegations of torture; and (4) the defendant’s allegations are consistent with OPS
findings of systemic and methodical torture at Area 2 under Burge. People v. Patterson, 192
Ill.2d 93, 735 N.E.2d 616 (2000).

Defendant met this standard and is entitled to an evidentiary hearing on his claims of
torture where: (1) he consistently claimed at the hearing on his motion to suppress, at trial,
and on post-conviction that he was tortured; (2) his claims of being beaten are strikingly
similar to those of other prisoners at Areas 2 and 3; (3) the officers involved, Byrne and
Dignan, are identified in other allegations of torture; and (4) defendant’s allegations are
consistent not only with OPS findings of systemic and methodical torture at Area 2 under
Burge, but also with the findings of torture in the Special State’s Attorney’s Report.

(Defendant was represented by Assistant Defender Heidi Lambros, Chicago.)
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§9-1(h)
Forfeiture and Res Judicata
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§9-1(h)(1)
Generally

People v. Pitsonbarger, 205 Ill.2d 444, 793 N.E.2d 609 (2002) A post-conviction proceeding
allows inquiry only into constitutional issues that were not and could not have been
adjudicated on direct appeal. Issues that were raised and decided on direct appeal are barred
by res judicata, while issues that could have been raised, but were not, are waived. See also,
People v. Henderson, 171 Ill.2d 124, 662 N.E.2d 1287 (1996). 

People v. Blair, 215 Ill.2d 427, 831 N.E.2d 604 (2005) A pro se post-conviction petition may
be summarily dismissed based upon res judicata and waiver where the application of those
doctrines is clear from the record.

People v. Thomas, 38 Ill.2d 321, 231 N.E.2d 436 (1967) Neither res judicata nor waiver
applies to matters outside the record. See also, People v. Thompkins, 161 Ill.2d 148, 641
N.E.2d 371 (1994) (allegation of ineffective assistance of counsel was based on facts outside
the record); People v. Orange, 168 Ill.2d 138, 659 N.E.2d 935 (1995) (same); People v. Ashford,
168 Ill.2d 494, 660 N.E.2d 944 (1995) (same); People v. Lear, 175 Ill.2d 262, 677 N.E.2d 895
(1997) (same); People v. Nix, 150 Ill.App.3d 48, 501 N.E.2d 825 (3d Dist. 1986) (same); People
v. Mahaffey, 194 Ill.2d 154, 742 N.E.2d 251 (2000) (because newly discovered evidence is
clearly outside the trial record, the res judicata and waiver doctrines do not apply). Compare,
People v. Britz, 174 Ill.2d 163, 673 N.E.2d 300 (1996) (although specific documents in question
were not in record on direct appeal, issue was waived where defendant failed to raise same
issue on direct appeal based on "several available independent" bases). But see, People v.
Madej, 177 Ill.2d 116, 685 N.E.2d 908 (1997) (procedural fairness required relaxation of res
judicata doctrine where post-conviction record contained substantial new evidence). 

People v. Tenner, 206 Ill.2d 381, 794 N.E.2d 238 (2002) The collateral estoppel doctrine bars
relitigation of an issue already decided in a prior case. Where in his first petition defendant
argued that defense counsel was ineffective for failing to seek a psychiatric evaluation for a
possible insanity defense and to develop mitigating evidence for sentencing, the collateral
estoppel doctrine precluded a subsequent petition arguing that: (1) the trial court erred by
failing to hold a fitness hearing despite a bona fide doubt of fitness, and (2) defendant was
unconstitutionally tried and sentenced while unfit. 

The court acknowledged federal authority holding that the prosecution of an actually
unfit defendant violates substantive due process, and therefore is not subject to default under
the cause-and-prejudice test. The court noted that it has not distinguished between procedural
and substantive due process in terms of the cause-and-prejudice-test, and concluded that it
need not address the question in this case in light of its ruling that the collateral estoppel
doctrine applied. 

People v. Whitehead, 169 Ill.2d 355, 662 N.E.2d 1304 (1996) Res judicata and waiver
doctrines are relaxed in three situations: where required by "fundamental fairness," where the
waiver stems from the incompetency of appellate counsel, and where the facts relating to the
claim did not appear on the face of the original appellate record. 

On direct appeal, defendant had argued that trial counsel was ineffective for
"mishandling" a reasonable doubt defense, for failing to investigate and present available
evidence, and for failing to act competently at sentencing. The Court held that these issues
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could not be raised again in post-conviction proceedings, despite the fact that the
post-conviction petition contained new affidavits. 

People v. Thomas, 164 Ill.2d 410, 647 N.E.2d 983 (1995) A defendant may not "evade" waiver
and res judicata "by couching [a post-conviction claim] in the context of ineffective assistance"
of counsel, particularly where the underlying issue was raised on direct appeal and there is
no explanation for not also raising ineffective assistance of counsel at that time. See also,
People v. Simpson, 204 Ill.2d 536, 792 N.E.2d 265 (2001) (a petitioner cannot avoid res
judicata simply by rephrasing issues previously addressed on direct appeal (as petitioner did
here)).

People v. Jones, 364 Ill.App.3d 1, 846 N.E.2d 947 (1st Dist. 2005) Post-conviction issues not
barred by waiver or res judicata where defendant failed to respond to appellate counsel's
Anders motion on direct appeal.

________________________________________
Cumulative Digest Case Summaries §9-1(h)(1)

People v. Petrenko, 237 Ill.2d 490, 931 N.E.2d 1198 (2010) 
Generally, claims that could have been raised on direct appeal are considered forfeited

and cannot be raised on post-conviction. Claims that are not raised in the post-conviction are
forfeited and cannot be raised on appeal.

Based on these forfeiture principles, the court found that a post-conviction claim that
trial counsel was ineffective for failing to make a Franks motion was forfeited because it could
have been raised on direct appeal, but was not. However, a claim that appellate counsel was
ineffective for failing to argue trial counsel’s ineffectiveness was not waived. 

The court also concluded that a different Franks-related claim of ineffectiveness was
forfeited because the facts underlying that claim, although mentioned in the post-conviction
petition, were not raised in the context of the claim that there were facts omitted from the
affidavit that were material to the finding of probable cause. 

The court affirmed the appellate court’s affirmance of the summary dismissal of
defendant’s pro se post-conviction petition.

(Defendant was represented by Assistant Defender Steve Wiltgen, Elgin.) 

People v. English, ___ Ill.App.3d ___, ___ N.E.2d ___ (3d Dist. 2011) (No. 3-10-0764, 6/27/11)
Post-conviction claims are limited to those claims that were not and could not have

been raised on direct appeal. Claims that were raised and decided on direct appeal are barred
by res judicata. Claims that could have been raised, but were not are forfeited.

The post-conviction claim that defendant’s felony murder conviction was improperly
predicated on aggravated battery of a child is based entirely on matters contained in the trial
court record. There was nothing new or novel about the argument at the time of defendant’s
direct appeal. People v. Viser, 62 Ill.2d 568, 343 N.E.2d 903 (1975). The fact that People v.
Morgan, 197 Ill.2d 404, 758 N.E.2d 813 (2001), and People v. Pelt, 207 Ill.2d 434, 800
N.E.2d 1193 (2003), cases decided after defendant’s direct appeal, “added authority to the long
line of cases” discussing aggravated battery as a predicate felony to felony murder did not
preclude defendant from raising this argument on direct appeal. Therefore, this claim could
have been raised on direct appeal, and because it was not, “consideration of that issue is
barred by the doctrine of res judicata.”
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(Defendant was represented by Assistant Defender Kerry Bryson, Ottawa.)

People v. Weathers, 2015 IL App (1st) 133264 (No. 1-13-3264, 11/25/15)
1. Prior to his trial, defendant initially filed a motion to suppress alleging that his

confession was the result of physical coercion by the interrogating officers. But when new
counsel appeared for defendant, he withdrew the motion to suppress.

On direct appeal, defendant raised no issue about the confession or counsel’s
withdrawal of the motion. In his first post-conviction petition, filed in October 2009, defendant
argued that trial counsel was ineffective for withdrawing the motion because the police failed
to give him Miranda warnings.

In May 2014, defendant filed a pro se motion for leave to file a successive post-
conviction petition. Defendant attached portions of the 2012 Illinois Torture Inquiry and Relief
Commission (TIRC) report which showed that the officers who obtained his confession were
involved in a pattern of coercive tactics in many other cases. Defendant argued that this newly
discovered evidence supported his claim that trial counsel had been ineffective for
withdrawing his motion to suppress, since it showed that his confession had been coerced and
he had been deprived of due process.

The trial court denied defendant’s motion, holding that the ineffective assistance
argument had been previously raised in the first petition and thus was barred by res judicata. 

On appeal defendant argued that the evidence in the TIRC report, which was not
available when defendant filed his initial post-conviction petition, supported his claim that the
State violated his due process rights by using a physically coerced confession at his trial. He
therefore established cause because the TIRC report was newly discovered. And he showed
prejudice because the use of a physically coerced confession is never harmless error.

2. The State argued that defendant forfeited his appellate claim because in his post-
conviction petition he framed the issue as ineffective assistance, not a due process violation.
The Appellate Court rejected the State’s argument. Although the petition was framed as an
ineffective assistance claim, it also consistently contended that defendant was subjected to
physical coercion and that due process of law requires the suppression of a coerced confession.
Under a liberal construction of the petition, the court found that defendant alleged a due
process violation. Accordingly, the claims on appeal were substantially the same as the claims
in the petition and were not forfeited.

3. The court also found that defendant satisfied the cause and prejudice test. Under
section 122-1(f) of the Post-Conviction Hearing Act, a defendant must show cause and
prejudice to be granted leave to file a successive post-conviction petition. 725 ILCS 5/122-1(f).
A defendant shows cause by identifying an objective factor that impeded his ability to raise
a claim during his initial post-conviction proceedings. A defendant shows prejudice by
demonstrating that the claimed error so infected the trial that the resulting trial or sentence
violated due process. 

The TIRC report was not released until after defendant’s initial post-conviction petition
had been fully litigated. The report showed that the officers involved in obtaining defendant’s
confession were also involved in similar coercive tactics in other cases. Defendant established
cause because this evidence was not available for his initial petition.

Defendant also satisfied prejudice because the use of a physically coerced confession
is never harmless error. Defendant’s petition alleged that he was physically abused prior to
giving a confession, facts that must be accepted as true during this stage. These allegations
along with the TIRC report satisfy the prejudice requirement.
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The court reversed the denial of leave to file a successive petition and remanded for
second stage proceedings with the appointment of counsel.

(Defendant was represented by Assistant Defender Lauren Bauser, Chicago.)

Top

§9-1(h)(2)
Forfeiture

People v. Pitsonbarger, 205 Ill.2d 444, 793 N.E.2d 609 (2002) The "cause-and-prejudice" test
is used to determine whether issues are waived because they could have been raised on direct
appeal and to determine whether, under the "fundamental fairness" exception, claims raised
in successive petitions may be considered on their merits. "Cause" is "some objective factor
external to the defense that impeded counsel's efforts" to raise the specific claim in question
in an earlier proceeding. "Prejudice" occurs where application of the waiver doctrine would
preclude consideration of an error that "so infected the entire trial that the resulting conviction
or sentence violates due process." But, even where a petitioner cannot show "cause and
prejudice," the failure to raise a claim in an earlier petition will be excused if the petition
shows actual innocence or, in a death proceeding, that defendant would not have been found
death-eligible absent the error. 

People v. Davis, 156 Ill.2d 149, 619 N.E.2d 750 (1993) The plain-error rule cannot be invoked
to save procedurally defaulted claims in post-conviction proceedings. See also, People v. Coady,
156 Ill.2d 531, 622 N.E.2d 798 (1993); People v. Caballero, 179 Ill.2d 205, 688 N.E.2d 658
(1997).

Defendant forfeited his claim that his trial attorney was ineffective for not objecting
to an improper conviction of a lesser-included offense because he did not raise this argument
in his pro se post-conviction petition or his counseled amended petition. Defendant could not
argue that post-conviction counsel was ineffective for failing to raise an issue, as the right to
post-conviction counsel is created by statute and does not involve the Sixth Amendment.
However, the Court exercised its supervisory authority and vacated the lesser-included
offense. But see, People v. Coady, 156 Ill.2d 531, 622 N.E.2d 798 (1993) (declining to exercise
supervisory authority to vacate a lesser-included offense where there was only a remote
possibility that the erroneous conviction would affect defendant in the future and where the
conviction resulted from a negotiated guilty plea from which defendant benefitted). 

People v. Brown, 225 Ill.2d 188, 866 N.E.2d 1163 (2007) An attack on a void judgment can
be attacked at any time; it does not depend on the Post-Conviction Hearing Act for its viability.
Defendant's transfer from juvenile to criminal court was void, where the statutory provisions
pursuant to which defendant's transfer was carried out were enacted as part of the Safe
Neighborhoods Act.

People v. Sarelli, 55 Ill.2d 169, 302 N.E.2d 317 (1973) A conviction that rests on a statute
that has been held invalid must be vacated even where the issue of the statute's
constitutionality is raised for the first time in a post-conviction proceeding. 

People v. Erickson, 161 Ill.2d 82, 641 N.E.2d 455 (1994) Where misrepresentation in an
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expert's credentials was revealed on cross-examination, the issue should have been raised on
direct appeal and defendant could not raise the issue in post-conviction proceedings even
though evidence discovered after the trial indicated that the expert lacked any qualifications
at all and that the opinions expressed by the expert at trial had been totally erroneous. 

People v. Logan, 72 Ill.2d 358, 381 N.E.2d 264 (1978) Defendant was not allowed to file an
amended post-conviction petition to resolve his claim that a key State witness had lied at his
trial because he had failed to avail himself of previous opportunities to litigate the issue.

People v. Hickey, 204 Ill.2d 585, 792 N.E.2d 232 (2001) The Court reviewed defendant's
post-conviction issues as a matter of fundamental fairness, though the direct appeal reflected
the factual basis for the issues and defendant did not allege appellate counsel's ineffectiveness
for not raising them, because it was impossible for post-conviction counsel to determine
whether trial and appellate counsel were ineffective where the trial court denied defendant's
discovery request and quashed defense subpoenas. See also, People v. Hindson, 319 Ill.App.3d
1, 747 N.E.2d 908 (2d Dist. 2001) (where there was no evidence to sustain a conviction for
which a 30-year prison sentence had been imposed, fundamental fairness required relaxation
of the waiver doctrine so the issue could be reached in post-conviction proceedings although
it had not been raised at trial or on direct appeal).

People v. Evans, 186 Ill.2d 83, 708 N.E.2d 1158 (1999) Trial counsel's ineffective assistance
was not waived where the evidence that counsel allegedly failed to present at trial was not
included in the record on direct appeal. See also, People v. Johnson, 338 Ill.App.3d 1004, 789
N.E.2d 927 (2d Dist. 2003) (the trial judge erred by granting the State's motion to dismiss two
post-conviction claims alleging ineffective assistance of trial counsel and finding that the
issues could have been raised on direct appeal where both claims depended on facts outside
the trial record); People v. Mauro, 362 Ill.App.3d 440, 840 N.E.2d 757 (2d Dist. 2005) (advising
petitioners to include in their petitions a sentence stating that any potential forfeiture, waiver,
or procedural default of any of the issues raised in the petition stem from the ineffectiveness
of trial or appellate counsel).

People v. Gaines, 105 Ill.2d 79, 473 N.E.2d 868 (1984) Defendant's claim concerning the
effective assistance of trial counsel was not waived, though the facts supporting the issue
appeared on the face of the record, because the trial attorney also handled the direct appeal.
"It would be unreasonable to expect appellate counsel to convincingly raise and argue his own
incompetency." See also, People v. Wright, 189 Ill.2d 1, 723 N.E.2d 230 (1999) (defendant
forfeited successive post-conviction issue regarding his appellate counsel's ineffectiveness by
not raising it in his first petition; though his counsel on the first post-conviction consulted with
defendant's direct appeal attorneys, such consultation would not have prevented
post-conviction counsel from arguing that appellate counsel was ineffective).

People v. Harris, 206 Ill.2d 1, 794 N.E.2d 314 (2002) Defendant did not forfeit a Brady v.
Maryland claim by failing to file a post-sentencing motion. Because the facts relating to the
claim did not appear in the original trial record, the forfeiture rule was inapplicable. 

People v. Ledbetter, 342 Ill.App.3d 285, 794 N.E.2d 1067 (4th Dist. 2003) Defendant did not
forfeit review of alleged Brady violation (based on State's failure to tender information that
a testifying police officer was under investigation for corruption and was eventually convicted
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of multiple felonies and fired) for not raising issue on direct appeal, where there was no
evidence that defendant knew, at the time of his direct appeal, that the officer had been
indicted and fired. Also, defendant did not forfeit the Brady issue where his original petition
claimed that the State had failed to disclose that the officer had been indicted and fired, but
on appeal claimed that the State had failed to disclose that the officer was under investigation,
because these arguments were not substantially different and, regardless, the petition alleged
that the investigation had not been disclosed.

People v. Vilces, 321 Ill.App.3d 937, 748 N.E.2d 1219 (2d Dist. 2001) New issues may not be
raised in a motion to reconsider the trial court's dismissal of a post-conviction petition. 

People v. Brooks, 371 Ill.App.3d 482, 867 N.E.2d 1072 (4th Dist. 2007) General rule that
issues that could have been raised on direct appeal but were not are procedurally defaulted
does not apply where defendant does not take a direct appeal. See also, People v. Cowart,
389 Ill.App.3d 1046, 907 N.E.2d 1 (1  Dist. 2009)st  (where the only issue raised on direct appeal
was whether the cause should be remanded for compliance with Rule 604(d) (requiring certain
certifications by defense counsel on a motion to withdraw a guilty plea), and none of the issues
raised on post-conviction could have been considered on direct appeal (because defense counsel
failed to perform as required by Rule 604(d)), the summary appellate proceeding should not
be treated as a "direct appeal"; thus, defendant was in the same position as one who did not
appeal at all, and did not waive any issues for post-conviction).

People v. Mendez, 336 Ill.App.3d 935, 784 N.E.2d 425 (3d Dist. 2003) Although a guilty plea
generally results in waiver of challenges that are not related to the voluntariness of the plea,
a guilty plea is voluntary only if it is entered with the assistance of competent counsel.
Because defendant sought to challenge his plea due to the ineffectiveness of trial counsel, the
guilty plea did not waive the error. See also, People v. Bowman, 335 Ill.App.3d 1142, 782
N.E.2d 333 (5th Dist. 2002) (that defendant pled guilty did not preclude him from challenging
the voluntariness of his statements to the police in a post-conviction petition); People v.
Brumas, 142 Ill.App.3d 178, 491 N.E.2d 773 (3d Dist. 1986) (defendant did not waive his
contentions by pleading guilty, as defendant's petition challenged the voluntariness of his plea,
or by failing to move to vacate his guilty plea, as defendant elected to proceed via
post-conviction proceeding, to which Supreme Court Rule 604(d) does not apply); People v.
Young, 355 Ill.App.3d 317, 822 N.E.2d 920 (2d Dist. 2005) (defendant did not waive claim that
counsel's erroneous advice induced defendant to plead guilty by failing to appeal the
underlying criminal case, for a claim that a plea is involuntary may be raised for the first time
in post-conviction proceedings; also, the trial court may have been partly responsible for
defendant's failure to file a timely appeal because the court did not notify defendant that it
had denied his motion to withdraw).

People v. Stroud, 333 Ill.App.3d 416, 775 N.E.2d 1038 (3d Dist. 2002) Petitioner's failure to
file a motion to withdraw his guilty plea did not forfeit claim that his guilty plea hearing was
unconstitutional. Petitioner, who pleaded guilty by closed circuit television, was entitled to
have his conviction vacated and the cause remanded for further proceedings. 

People v. Rajagopal, 381 Ill.App.3d 326, 885 N.E.2d 1152 (1st Dist. 2008) The State did not
forfeit the issue of defendant's standing, although it failed to raise the issue in the trial court
in its motion to dismiss the petition. 
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________________________________________
Cumulative Digest Case Summaries §9-1(h)(2)

People v. English, 2013 IL 112890 (No. 112890, 1/25/13)
1. After a third-stage evidentiary hearing in a post-conviction proceeding at which fact-

finding and credibility determinations are involved, the circuit court’s decision will not be
reversed unless it is manifestly erroneous. However, if no such determinations are necessary
at the third stage, i.e., no new evidence is presented and the issues presented are pure
questions of law, a de novo standard of review applies, unless the hearing judge has some
special expertise or familiarity with defendant’s trial and sentencing, and that familiarity has
some bearing on the disposition of the post-conviction petition.

At the third-stage of defendant’s post-conviction proceeding, the circuit court heard no
new evidence. The court reviewed the trial transcripts and heard argument of counsel. The
hearing judge had not presided at defendant’s trial and had no special expertise or familiarity
with the defendant’s trial. Therefore, the standard of review is de novo.

2. Issues that could have been raised on direct appeal, but were not, are forfeited and
may not be raised in a post-conviction proceeding.

Defendant’s argument that aggravated battery of a child could not serve as the
predicate felony for aggravated battery of that same child was forfeited by defendant’s failure
to raise that argument on direct appeal. The theory was not novel as it had been raised and
rejected by the Illinois Supreme Court in People v. Viser, 62 Ill. 2d 568, 343 N.E.2d 903
(1975). Subsequent to defendant’s appeal, the Illinois Supreme Court accepted the argument,
adopting the independent-felonious purpose rule in People v. Morgan, 197 Ill. 2d 404, 758
N.E.2d 813 (2001), and People v. Pelt, 207 Ill. 2d 434, 800 N.E.2d 1193 (2003). The defendant
in Morgan faced the same legal landscape as defendant but nevertheless made the argument.
If the defendant in Morgan was able to make the argument under such circumstances,
defendant could have done so.

3. The doctrine of forfeiture is relaxed where the forfeiture stems from the ineffective
assistance of counsel.

To establish that appellate counsel was ineffective, defendant must satisfy the standard
set forth in Strickland v. Washington, 466 U.S. 668 (1984). Defendant must show both that
appellate counsel’s performance was deficient and that, but for counsel’s errors, there is a
reasonable probability that the appeal would have been successful. Appellate counsel is not
obligated to raise every conceivable issue on appeal, but is expected to exercise professional
judgment to select from the many potential claims of error that might be asserted on appeal.

Appellate counsel’s assessment of the merits of an issue depends on the state of the law
at the time of the direct appeal. Representation based on the law prevailing at the time of
appeal is adequate, and counsel is not incompetent for failing to accurately predict that
existing law will change. Appellate counsel is not required to raise issues that he reasonably
determines are not meritorious.

Because the basis on which defendant sought to invalidate his conviction was not
supported by precedent at the time of his direct appeal, it was reasonable for appellate counsel
to conclude that the issue was unlikely to succeed. Appellate counsel was not deficient in
failing to predict a subsequent change in the law. Counsel proceeded on other challenges, one
of which was ultimately successful. Therefore, appellate counsel’s forfeiture of the issue on
appeal is not excused based on ineffective assistance of appellate counsel. 

4. Even though proper application of the forfeiture doctrine in this case leaves
defendant without a remedy for remedying his improper felony-murder conviction, the limited
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scope of post-conviction review compels this result
Freeman, J., joined by Burke, J., specially concurred.
1. De novo is the proper standard of review because the case was decided by the circuit

court at the second stage of the proceedings based on the pleadings and the original trial. The
fact that the hearing judge did not preside at the original trial has no relevance to the
standard of review employed.

2. The Post-Conviction Hearing Act requires that the petition state the denial of a
constitutional right. The cognizability of an issue in a post-conviction proceeding is a threshold
matter that should be addressed prior to any other matters that otherwise might defeat the
claim.

Because the independent-felonious-purpose rule is based on principles of statutory
construction and is not constitutionally based, defendant’s challenge to his felony-murder
conviction is not forfeited by the failure to raise it on direct review. A claim cannot be forfeited
for purposes of post-conviction review if it cannot be raised in a post-conviction petition in the
first place.

3. The majority opinion is internally inconsistent. It concludes that the independent-
felonious-purpose rule did not exist at the time of defendant’s direct appeal and therefore
appellate counsel cannot be faulted for failing to foresee a rule that did not exist. This is
directly at odds with the majority’s pronouncement that the rule was not novel at the time of
defendant’s direct appeal and therefore was available and could have been raised.

This inconsistent treatment of defendant’s claims leaves defendant in a procedural
quandary that is at odds with the legislature’s intent in enacting the post-conviction statute
to eliminate procedural impediments to collateral review of unconstitutional convictions.

4. Nonetheless the concurrence agrees with the majority that appellate counsel was not
ineffective in failing to predict that the court would endorse the independent-felonious-purpose
rule.

(Defendant was represented by Assistant Defender Kerry Bryson, Ottawa.)

People v. Petrenko, 237 Ill.2d 490, 931 N.E.2d 1198 (2010) 
Generally, claims that could have been raised on direct appeal are considered forfeited

and cannot be raised on post-conviction. Claims that are not raised in the post-conviction are
forfeited and cannot be raised on appeal.

Based on these forfeiture principles, the court found that a post-conviction claim that
trial counsel was ineffective for failing to make a Franks motion was forfeited because it could
have been raised on direct appeal, but was not. However, a claim that appellate counsel was
ineffective for failing to argue trial counsel’s ineffectiveness was not waived. 

The court also concluded that a different Franks-related claim of ineffectiveness was
forfeited because the facts underlying that claim, although mentioned in the post-conviction
petition, were not raised in the context of the claim that there were facts omitted from the
affidavit that were material to the finding of probable cause. 

The court affirmed the appellate court’s affirmance of the summary dismissal of
defendant’s pro se post-conviction petition.

(Defendant was represented by Assistant Defender Steve Wiltgen, Elgin.)  

People v. Tate, 2012 IL 112214 (No. 112214, 11/29/12)
1. A post-conviction proceeding contains three stages. At the first stage, the circuit

court must independently review the petition, taking the allegations as true, and determine
whether the petition is frivolous or patently without merit. A petition is frivolous or patently
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without merit only if it has no arguable basis in fact or in law. There is no involvement by the
State in this initial stage. The court acts strictly in an administrative capacity by screening
out those petitions that are without legal substance or are obviously without merit.

Most petitions for post-conviction relief are filed pro se by persons who are incarcerated
and lack the means to hire their own attorney. At the first stage of the proceedings, pro se
petitions, as well as petitions filed by attorneys, are judged by first-stage standards.

2. An ineffective-assistance claim based on what the record discloses counsel did in fact
do is subject to the usual rules of procedural default. But an ineffectiveness claim based on
what counsel ought to have done may depend on proof of matters that could not have been
included in the record precisely because of the allegedly deficient representation. Therefore,
a default may not preclude an ineffective-assistance claim based on what trial counsel
allegedly ought to have done in presenting a defense.

Defendant did not forfeit his post-conviction claim of ineffective assistance of counsel
for failing to include that claim in a post-trial motion. Defendant’s claim was based on what
counsel ought to have done at trial, not on what counsel did. The claim was based on the
content of affidavits attached to the petition, which, as a result of counsel’s allegedly deficient
representation, could not have been included in the direct appeal record.

3. At the first-stage of post-conviction proceedings, a petition alleging ineffective
assistance of counsel may not be summarily dismissed if (1) it is arguable that counsel’s
performance fell below an objective standard of reasonableness, and (2) it is arguable that the
defendant was prejudiced. 

Defendant’s petition was supported by the affidavits of alibi witnesses and occurrence
witness who attested that defendant was not the offender. These affidavits are sufficient to
make an arguable claim of ineffective assistance of counsel. At trial, four eyewitnesses
testified and identified defendant, but no murder weapon was recovered, no DNA or
fingerprints linked defendant to the offense, and defendant did not confess. It is at least
arguable that defendant was prejudiced by the absence of his witnesses and that counsel’s
performance fell below an arguable standard of reasonableness. It is inappropriate to consider
at the first stage whether defense counsel made a strategic decision not to call the witnesses
to testify.

People v. Carballido, 2011 IL App (2d) 090340 (No. 2-09-0340, mod. op., 8/10/11)
1. Generally, the Post-Conviction Hearing Act limits the scope of a defendant’s

challenge to constitutional matters that have not been, and could not have been, previously
adjudicated. Appellate counsel can work only with the record as it exists. Where the record on
direct appeal is insufficient to establish ineffective assistance of counsel, defendant may bring
and develop the claim in a post-conviction proceeding.

Where appellate counsel argued on direct appeal that trial counsel was ineffective for
failing to litigate a motion to suppress statements based on the inadequacy of Miranda
warnings, but did not have the benefit of a complete record concerning counsel’s failure to
litigate a suppression motion based on the involuntariness of the statements, the latter issue
was not waived for post-conviction purposes. Therefore, the defendant was not required to
allege ineffectiveness by appellate counsel in order to raise the issue on post-conviction.

2. In non-capital cases, post-conviction proceedings are divided into three stages. At the
first stage, the trial court must review the petition within 90 days to determine whether it
should be dismissed as frivolous or patently without merit. A pro se post-conviction petition
is frivolous or patently without merit if it has no arguable basis in law or fact. The petition has
no basis in law if it is based on an indisputably meritless legal theory or a legal theory that
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is completely contradicted by the record. A petition has no basis in fact when it is based on
fanciful factual allegations.

Pro se petitions are to be judged leniently at the first stage, so that borderline claims
may proceed if the gist of a constitutional claim is raised. Here, the trial court erred where it
did not restrict its examination of the trial record to determining whether the petition’s factual
allegations were rebutted. Instead, the judge weighed the facts at trial and the allegations of
the post-conviction petition and determined that the defendant’s statements were voluntary.
“[T]he court strayed from answering the limited stage-one questions on whether defendant’s
claim was frivolous or patently without merit and whether the record positively rebutted
defendant’s assertion; rather, it stepped into the role of factfinder.”

3. Defendant alleged the gist of a constitutional issue that trial counsel was ineffective
for failing to litigate a motion to suppress statements as involuntary. The record showed that
trial counsel was familiar with several relevant factors indicating that a motion to suppress
would have had a reasonable chance of success. Furthermore, counsel knew that several other
matters relevant to voluntariness were not rebutted by the evidence and needed to be
investigated.

Finally, suppression of defendant’s statements likely would have changed the outcome
of the case because the State would have been without direct evidence of the “lynchpin” of its
case. Under these circumstances, the petition should have been advanced to the second stage
of proceedings.

4. The court held that a post-conviction petition alleged the gist of a constitutional issue
concerning a State investigator’s failure to disclose field notes of his interview of a defense
witness. The court noted that the failure to disclose material evidence after a defense request
might violate due process. The witness testified at defendant’s trial, and was impeached by
the officer’s testimony.

Supreme Court Rule 412 requires the prosecution to insure a flow of information
between various investigative personnel, so that the prosecutor obtains all information
relevant to the case. Furthermore, 725 ILCS 5/114-13(b) requires an investigating officer to
provide the prosecutor with all investigative material, including field notes. Because the
impeachment was on a critical point, and because the witness’s testimony and the officer’s
impeachment were confusing concerning the precise content of the witness’s out-of-court
statement, the court directed the State to ensure that discovery requirements were completed
before any proceedings occurred on remand.

The trial court’s dismissal of defendant’s post-conviction petition was reversed, and the
cause was remanded for further proceedings.

(Defendant was represented by Assistant Defender Mike Vonnahmen, Springfield.)

People v. Carballido, ___ Ill.App.3d ___, ___ N.E.2d ___ (2d Dist. 2011) (No. 2-09-0340,
3/17/11)

1. Generally, a claim of ineffective assistance of counsel need not be raised on direct
appeal in order to avoid forfeiture in post-conviction proceedings. Because the record on
ineffective assistance issues is usually not complete on direct review, most claims of ineffective
assistance by trial counsel are better raised through collateral review, after the parties have
an opportunity to develop the record. 

Where appellate counsel argued on direct appeal that trial counsel was ineffective for
failing to litigate a motion to suppress statements based on the inadequacy of Miranda
warnings, but did not have the benefit of a complete record concerning counsel’s failure to
litigate a suppression motion based on the involuntariness of the statements, the latter issue
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was not waived for post-conviction purposes. Therefore, the defendant was not required to
allege ineffectiveness by appellate counsel in order to raise the issue on post-conviction. 

2. In non-capital cases, post-conviction proceedings are divided into three stages. At the
first stage, the trial court must review the petition within 90 days to determine whether it
should be dismissed as frivolous or patently without merit. A pro se post-conviction petition
is frivolous or patently without merit if it has no arguable basis in law or fact. The petition has
no basis in law if it is based on an indisputably meritless legal theory or a legal theory that
is completely contradicted by the record. A petition has no basis in fact when it is based on
fanciful factual allegations. 

Pro se petitions are to be judged leniently at the first stage, so that borderline claims
may proceed if the gist of a constitutional claim is raised. Here, the trial court erred where it
did not restrict its examination of the trial record to determining whether the petition’s factual
allegations were rebutted. Instead, the judge weighed the facts at trial and the allegations of
the post-conviction petition and determined that the defendant’s statements were voluntary.
“[T]he court strayed from answering the limited stage-one questions on whether defendant’s
claim was frivolous or patently without merit and whether the record positively rebutted
defendant’s assertion; rather, it stepped into the role of factfinder.”

3. Defendant alleged the gist of a constitutional issue that trial counsel was ineffective
for failing to litigate a motion to suppress statements as involuntary. The record showed that
trial counsel was familiar with several relevant factors indicating that a motion to suppress
would have had a reasonable chance of success. Furthermore, counsel knew that several other
matters relevant to voluntariness were not rebutted by the evidence and needed to be
investigated. Finally, suppression of defendant’s statements likely would have changed the
outcome of the case because the State would have been without direct evidence of the
“lynchpin” of its case. Under these circumstances, the petition should have been advanced to
the second stage of proceedings. 

4. The court held that a post-conviction petition alleged the gist of a constitutional issue
concerning a State investigator’s failure to disclose field notes of his interview of a defense
witness. The court noted that the failure to disclose material evidence after a defense request
might violate due process. The witness testified at defendant’s trial, and was impeached by
the officer’s testimony. 

Supreme Court Rule 412 requires the prosecution to insure a flow of information
between various investigative personnel, so that the prosecutor obtains all information
relevant to the case. Furthermore, 725 ILCS 5/114-13(b) requires an investigating officer to
provide the prosecutor with all investigative material, including field notes. Because the
impeachment was on a critical point, and because the witness’s testimony and the officer’s
impeachment were confusing concerning the precise content of the witness’s out-of-court
statement, the court directed the State to ensure that discovery requirements were completed
before any proceedings occurred on remand. 

The trial court’s dismissal of defendant’s post-conviction petition was reversed, and the
cause was remanded for further proceedings. 

(Defendant was represented by Assistant Defender Mike Vonnahmen, Springfield.)

People v. Coleman, 2011 IL App (1st) 091005 (No. 1-09-1005, 7/22/11)
Defendant asserted in his post-conviction petition that his trial counsel was ineffective

where counsel prevented him from testifying and failed to advise petitioner that he had a right
to testify. He specifically alleged that he spoke to counsel before trial and informed him that
he “wanted to explain his innocence and asked his attorney if he could do so.” His attorney told
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him that “it would be a bad idea for [him] to put [defendant] on the stand at trial because it
[would] give the state an opportunity to bring up [defendant’s] background, also because it will
be the police’s word against [defendant’s].”

1. Any claim of substantial denial of constitutional rights not raised in the original or
amended petition is waived. The Appellate Court does not possess the Supreme Court’s
supervisory authority to recognize procedurally-defaulted claims. The proper course of action
to take when appellate counsel discovers an error not raised by defendant during first-stage
post-conviction proceedings is the filing of a successive petition alleging the newly-found claim.

Appellate counsel argued that the petition alleged that trial counsel misinformed
defendant that his prior juvenile adjudications would be admissible for impeachment should
defendant testify. This argument is not supported by a liberal reading of the allegations of the
petition. The petition contains no reference to any juvenile adjudications. The court found it
more likely that the reference to “background” referred to defendant’s post-arrest statements,
as it was connected in the petition to counsel’s concern that it would be defendant’s word
against that of the police. Because appellate counsel went outside the allegations of the
petition to argue that counsel advised defendant not to testify to prevent admission of his
juvenile adjudications, that claim was defaulted and could not be reviewed on appeal.

2. The petition failed to state an arguable claim that defense counsel prevented
defendant from testifying. As a general rule, advice not to testify is a matter of trial strategy
that does not amount to ineffective assistance of counsel unless counsel refused to allow the
defendant to testify. The allegations of the petition showed only that counsel gave his
professional opinion, based on the evidence in the case, that it was a bad idea for defendant
to take the stand, not that counsel gave defendant erroneous advice to dissuade him from
testifying. That statement cannot form the basis for a claim that the advice was not objectively
reasonable when trial counsel’s statement to defendant amounts to no more than his
professional opinion based on the circumstances of the case.

(Defendant was represented by Assistant Defender Bryon Reina, Chicago.)

People v. Cowart, 2015 IL App (1st) 131073 (No. 1-13-1073, 2/17/15)
1. Defendant filed a post-conviction petition attacking his guilty plea by arguing that

the trial court failed to properly admonish him that he would have to register as a sex
offender. The State argued that defendant forfeited this issue by failing to raise it on direct
appeal.

The Appellate Court rejected the State’s argument. Post-conviction claims that could
have been raised on direct appeal are forfeited, but the failure to file any appeal at all does not
forfeit such issues. For purposes of post-conviction forfeiture, a summary remand on direct
appeal for non-compliance with Rule 604(d) is treated as if defendant filed no appeal at all.
Here, on direct appeal, defendant’s case was remanded for compliance with Rule 604(d) and
thus his direct appeal was the equivalent of filing no appeal at all. Defendant therefore did not
forfeit his post-conviction claim.

2. The court also rejected the State’s argument that defendant’s second-stage post-
conviction petition was properly dismissed because he provided no affidavits or other support
for his claims. The State forfeits a non-jurisdictional procedural challenge to a post-conviction
petition by failing to raise that challenge in its motion to dismiss.

Here the State made no argument in its motion to dismiss about the lack of affidavits
or other support for defendant’s claim. The court noted that had the State raised this issue in
the circuit court, defendant could have supplied the affidavits. By failing to raise this issue,
the State forfeited its argument on appeal.

http://www.westlaw.com/find/default.wl?ft=Y&db=0007726&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2036062572&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2036062572&HistoryType=F


(Defendant was represented by Assistant Defender Robert Hirschhorn, Chicago.)

People v. English, ___ Ill.App.3d ___, ___ N.E.2d ___ (3d Dist. 2011) (No. 3-10-0764, 6/27/11)
Post-conviction claims are limited to those claims that were not and could not have

been raised on direct appeal. Claims that were raised and decided on direct appeal are barred
by res judicata. Claims that could have been raised, but were not are forfeited.

The post-conviction claim that defendant’s felony murder conviction was improperly
predicated on aggravated battery of a child is based entirely on matters contained in the trial
court record. There was nothing new or novel about the argument at the time of defendant’s
direct appeal. People v. Viser, 62 Ill.2d 568, 343 N.E.2d 903 (1975). The fact that People v.
Morgan, 197 Ill.2d 404, 758 N.E.2d 813 (2001), and People v. Pelt, 207 Ill.2d 434, 800
N.E.2d 1193 (2003), cases decided after defendant’s direct appeal, “added authority to the long
line of cases” discussing aggravated battery as a predicate felony to felony murder did not
preclude defendant from raising this argument on direct appeal. Therefore, this claim could
have been raised on direct appeal, and because it was not, “consideration of that issue is
barred by the doctrine of res judicata.”

(Defendant was represented by Assistant Defender Kerry Bryson, Ottawa.)

People v. Gacho, 2012 IL App (1st) 091675 (No. 1-09-1675, 4/16/12)
1. A post-conviction petition may be dismissed at the second stage of the proceedings

when the allegations in the petition, liberally construed in light of the trial record, fail to make
a substantial showing of a constitutional violation. To warrant an evidentiary hearing, the
allegations in the petition must be supported by the record or by accompanying affidavits. All
well-pleaded facts in the petition and accompanying affidavits are taken as true in
determining whether to grant an evidentiary hearing. Dismissal of the petition at the second
stage is reviewed de novo.

2. A claim that a trial judge’s corruption violated defendant’s right to due process has
two components: (1) a nexus between the judge’s corruption or criminal conduct in other cases
and the judge’s conduct at the defendant’s trial; and (2) actual bias resulting from the judge’s
extrajudicial conduct, or that the judge had a personal interest in the outcome of the trial.

Defendant’s post-conviction petition sufficiently alleged that he was denied the right
to a trial before a fair tribunal to entitle him to an evidentiary hearing. Defendant alleged and
the State conceded that defendant’s trial judge, Maloney, was corrupt and that his corruption
tainted the trial of the co-defendant. Maloney had been convicted of accepting bribes in
exchange for promises to fix trials and had accepted a bribe from the co-defendant who was
tried in a bench trial conducted simultaneously with defendant’s jury trial. There was also a
nexus alleged between Maloney’s corruption and defendant’s case in that an affidavit of the
co-defendant’s father established that Maloney accepted the bribe with the expectation that
he could conceal his deceit by ensuring that the jury find defendant guilty. These same
allegations sufficiently alleged that Maloney had a personal interest in the outcome of
defendant’s trial. Regardless of whether Maloney could have been effective in steering the
jury’s verdict, the fact that he had an interest in doing so means that the defendant did not
receive a fair trial before an impartial tribunal.

3. Defendant is constitutionally guaranteed the assistance of an attorney whose
allegiance to his client is not diluted by conflicting interests or inconsistent obligations.
Defendant’s petition made a substantial showing of a conflict of interest where he alleged that
defense counsel represented a family member of one of the victims at the same time that he
represented the defendant. Although defendant did not indicate the nature of defense counsel’s
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representation of the victim’s family member, he explained in his petition that counsel did not
inform him of the nature of the representation. The nature of the family member’s relationship
to the victim’s family might bear on the intensity of counsel’s conflict, but the absence of that
information from the petition did not affect the sufficiency of the claim because it was still
evident that counsel owed a duty of loyalty to the victim’s family.

4. Post-conviction claims are limited to those claims that were not and could not have
been previously adjudicated on direct appeal.

Defendant’s allegation that trial counsel was ineffective in failing to reopen the motion
to suppress evidence, after three trial witnesses testified that the police admitted having
physically coerced defendant’s confession, was forfeited by defendant’s failure to raise this
claim on direct appeal. The Appellate Court rejected defendant’s argument that the claim was
based on matters outside the record because the petition was supported by an affidavit that
one of the witnesses informed trial counsel of this admission a week before defendant’s trial.
This new evidence was not required to present the ineffectiveness claim where the basis of the
claim was that the trial testimony should have prompted defense counsel to ask to reopen the
motion to suppress. It also could be inferred from the questions he asked to elicit that
testimony that defense counsel knew that the witnesses would describe the police admissions.

The Appellate Court remanded for an evidentiary hearing on the two constitutional
claims on which defendant made a substantial showing: that counsel suffered from a conflict
of interest and that defendant was denied his right to trial before a fair tribunal.

(Defendant was represented by Assistant Defender Brett Zeeb, Chicago.)

People v. Harris, 2012 IL App (1st) 092251 (No. 1-09-2251, 4/20/12)
The court rejected the argument that defendant waived proportionate penalties

arguments which he failed to present on direct appeal and which were raised for the first time
in a post-conviction petition. Whether a statute is unconstitutional may be raised at any time. 

(Defendant was represented by Assistant Defender Emily Wood, Chicago.) 

People v. Harris, 2011 IL App (1st) 092251 (No. 1-09-2251, 7/22/11)
The unconstitutionality of a statute may be raised at any time, including on appeal

from the dismissal of a post-conviction petition. Therefore, defendant’s proportionate penalty
and equal protection challenges to his sentences could be raised on appeal from the first-stage
dismissal of defendant’s post-conviction petition, even though they were not raised on direct
appeal or included as claims in defendant’s post-conviction petition. 

(Defendant was represented by Assistant Defender Emily Wood, Chicago.)

People v. Tapia, 2014 IL App (2d) 111314 (No. 2-11-1314, 1/9/14)
Defendant entered a negotiated guilty plea in exchange for the State’s recommendation

of a sentencing cap. At the sentencing hearing, the trial court relied upon incorrect information
in the pre-sentence investigation report (PSI) which listed a prior conviction from Georgia as
a felony rather than a misdemeanor. Defendant did not object to the court’s actions, and filed
no post-judgment motions or direct appeal.

Defendant filed a post-conviction petition alleging that trial counsel was ineffective for
failing to correct the misinformation about the Georgia conviction. At a third-stage evidentiary
hearing, the State introduced trial counsel’s affidavit which stated that he reviewed the PSI
with defendant and defendant never indicated that the description of the Georgia conviction
as a felony was inaccurate. Defendant filed an affidavit stating that he did not receive a copy
of the PSI until the day of sentencing when trial counsel asked him to quickly look it over.
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Defendant looked it over but did not notice any errors because he did not understand all the
legalese. The circuit court denied the petition and defendant appealed. 

The Appellate Court held that defendant forfeited his claim of ineffective assistance by
failing to file any post-judgment motions or raise the claim on direct appeal. Ordinarily,
forfeiture bars a post-conviction claim that could have been, but was not, raised on direct
appeal. Here, support for the claim existed and it could have been raised in a post-judgment
motion or on direct appeal. The record shows that defendant reviewed the PSI. Defendant also
knew that his Georgia conviction was a misdemeanor. A defendant has the obligation to notify
the sentencing court of any inaccuracies in the PSI. By failing to object to the misinformation
in the PSI or the court’s reliance upon that misinformation, defendant failed to preserve the
issue. 

Although defendant entered a partially negotiated plea, and thus could not have moved
to reconsider his sentence on the sole ground of excessiveness, his claim is not that his
sentence was excessive, but rather that due to counsel’s ineffectiveness the trial court
considered inaccurate information in imposing his sentence. Such claim could have been raised
in a post-judgment motion and on direct appeal.

People v. Taylor, 405 Ill.App.3d 421, 938 N.E.2d 1151 (2d Dist. 2010) 
Post-conviction claims of juror misconduct, such as sleeping or inattentiveness, must

be brought to the court’s attention or they are forfeited. Because of the trial judge’s singular
position in assessing courtroom conduct, atmosphere, and demeanor, a failure to bring such
problems to the attention of the trial judge prevents their ever being addressed. Failure to
object in these circumstances is not a mere technical violation, an interference with efficient
administration, but an insurmountable barrier to evaluation of concerns that cannot be
reproduced in the record.

Defendant alleged in his post-conviction petition that one of the jurors cried during the
victim’s testimony and that defendant’s attorney motioned to the judge what was happening.
The record reflected that at trial defense counsel asked for a “moment,” the court took a recess,
and the court indicated that a recess was taken because one of the jurors needed to use the
restroom. Since defense counsel made no objection or motion for a mistrial, and the record
reflected no discussion of a crying juror, the issue was forfeited. The court was not given the
opportunity to remedy any prejudice defendant claims that he suffered as a result of the
juror’s emotional display.

The court affirmed the summary dismissal of the post-conviction petition. 
(Defendant was represented by Assistant Defender Jaime Montgomery, Elgin.)

People v. Weathers, 2015 IL App (1st) 133264 (No. 1-13-3264, 11/25/15)
1. Prior to his trial, defendant initially filed a motion to suppress alleging that his

confession was the result of physical coercion by the interrogating officers. But when new
counsel appeared for defendant, he withdrew the motion to suppress.

On direct appeal, defendant raised no issue about the confession or counsel’s
withdrawal of the motion. In his first post-conviction petition, filed in October 2009, defendant
argued that trial counsel was ineffective for withdrawing the motion because the police failed
to give him Miranda warnings.

In May 2014, defendant filed a pro se motion for leave to file a successive post-
conviction petition. Defendant attached portions of the 2012 Illinois Torture Inquiry and Relief
Commission (TIRC) report which showed that the officers who obtained his confession were
involved in a pattern of coercive tactics in many other cases. Defendant argued that this newly
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discovered evidence supported his claim that trial counsel had been ineffective for
withdrawing his motion to suppress, since it showed that his confession had been coerced and
he had been deprived of due process.

The trial court denied defendant’s motion, holding that the ineffective assistance
argument had been previously raised in the first petition and thus was barred by res judicata. 

On appeal defendant argued that the evidence in the TIRC report, which was not
available when defendant filed his initial post-conviction petition, supported his claim that the
State violated his due process rights by using a physically coerced confession at his trial. He
therefore established cause because the TIRC report was newly discovered. And he showed
prejudice because the use of a physically coerced confession is never harmless error.

2. The State argued that defendant forfeited his appellate claim because in his post-
conviction petition he framed the issue as ineffective assistance, not a due process violation.
The Appellate Court rejected the State’s argument. Although the petition was framed as an
ineffective assistance claim, it also consistently contended that defendant was subjected to
physical coercion and that due process of law requires the suppression of a coerced confession.
Under a liberal construction of the petition, the court found that defendant alleged a due
process violation. Accordingly, the claims on appeal were substantially the same as the claims
in the petition and were not forfeited.

3. The court also found that defendant satisfied the cause and prejudice test. Under
section 122-1(f) of the Post-Conviction Hearing Act, a defendant must show cause and
prejudice to be granted leave to file a successive post-conviction petition. 725 ILCS 5/122-1(f).
A defendant shows cause by identifying an objective factor that impeded his ability to raise
a claim during his initial post-conviction proceedings. A defendant shows prejudice by
demonstrating that the claimed error so infected the trial that the resulting trial or sentence
violated due process. 

The TIRC report was not released until after defendant’s initial post-conviction petition
had been fully litigated. The report showed that the officers involved in obtaining defendant’s
confession were also involved in similar coercive tactics in other cases. Defendant established
cause because this evidence was not available for his initial petition.

Defendant also satisfied prejudice because the use of a physically coerced confession
is never harmless error. Defendant’s petition alleged that he was physically abused prior to
giving a confession, facts that must be accepted as true during this stage. These allegations
along with the TIRC report satisfy the prejudice requirement.

The court reversed the denial of leave to file a successive petition and remanded for
second stage proceedings with the appointment of counsel.

(Defendant was represented by Assistant Defender Lauren Bauser, Chicago.)

Top

§9-1(h)(3)
Res Judicata

People v. Rose, 43 Ill.2d 273, 253 N.E.2d 456 (1969) Res judicata does not apply where
defendant did not take a direct appeal. See also, People v. Bonilla, 170 Ill.App.3d 26, 523
N.E.2d 1258 (1st Dist. 1988).

People v. Kokoraleis, 159 Ill.2d 325, 637 N.E.2d 1015 (1994) Defendant raised issues in
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post-conviction petition that he had raised on direct appeal to give the court an "opportunity
to reconsider" its original disposition and to preserve a claim for federal habeas review. Under
the Post-Conviction Hearing Act, an issue cannot be raised merely to allow reconsideration of
a prior holding. Also, issues rejected on direct appeal need not be raised on post-conviction to
exhaust State remedies for federal habeas, because rejection of the claim on direct appeal
permits federal review. 

People v. Barrow, 195 Ill.2d 506, 749 N.E.2d 892 (2001) Several arguments concerning trial
counsel's effectiveness were res judicata because they merely rephrased unsuccessful
arguments that had been made on direct appeal. 

People v. Ward, 187 Ill.2d 249, 718 N.E.2d 117 (1999) Res judicata did not apply to issue of
counsel's effectiveness, which had been rejected on direct appeal, where defendant submitted
witness affidavits that were not part of the original trial record and which could not have been
considered on direct appeal.

People v. Cowherd, 114 Ill.App.3d 894, 449 N.E.2d 589 (2d Dist. 1983) Defendant's
post-conviction claim, which he also raised on direct appeal, was not barred by res judicata
because the basis of his claim was based on case law that developed after the appellate court
affirmed his conviction. See also, People v. Partee, 268 Ill.App.3d 857, 645 N.E.2d 414 (1st
Dist. 1994) (res judicata did not apply where the relevant case law had changed in at least four
significant ways since the direct appeal). 

People v. Reyes, 369 Ill.App.3d 1, 860 N.E.2d 488 (1st Dist. 2006) The factors to be
considered in evaluating whether newly discovered evidence is sufficient to justify relaxation
of the res judicata doctrine are the same as when evaluating whether such evidence justifies
a new trial (i.e., the materiality of the evidence, whether the new evidence is conclusive in
character, and whether the new evidence could have been discovered through due diligence).
However, because the petition need show only the "gist" of a constitutional claim, the
petitioner's burden is "necessarily lighter" than would be the case at the second or third stages
of post-conviction proceedings. 

Defendants claimed that their confessions were the result of physical coercion and
presented evidence that the detective in question had engaged in improper techniques to
coerce false statements from other criminal suspects over a period of several years. Although
issues concerning the voluntariness of the confessions had been litigated on direct appeal, the
new evidence, including abuse occurring several years earlier, was sufficient to relax res
judicata concerns. Although much of the evidence existed at the time of defendant's trial, it
could not have been discovered because the trial court refused to require production of relevant
documents in response to a co-defendant's subpoena and defense counsel could have discovered
the evidence only if he had interviewed every person that the officer ever detained.

People v. Gardner, 331 Ill.App.3d 358, 771 N.E.2d 26 (1st Dist. 2002) An issue rejected on
direct appeal may be raised again, without being barred by res judicata, where the law on that
issue has changed.

________________________________________
Cumulative Digest Case Summaries §9-1(h)(3)

http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001108254&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2001108254&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1999146759&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1999146759&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1983123445&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1983123445&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1994252236&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1994252236&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1994252236&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1994252236&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2010858795&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2010858795&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002307405&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002307405&HistoryType=F


People v. Ligon, 239 Ill.2d 94, 940 N.E.2d 1067 (2010) 
1. A claim of ineffective assistance of counsel cannot be considered on direct appeal

where the evidentiary basis of the claim is dehors the record. The Appellate Court concluded
on direct appeal that defendant’s ineffective-assistance-of-counsel claims should more
appropriately be pursued on post-conviction so that the facts relevant to the claim could be
developed. That determination is res judicata and unassailable once the direct appeal became
final.

2. An indigent defendant is entitled to appointment of counsel on an as-of-right appeal
from a conviction. Douglas v. California, 372 U.S. 353 (1963). That right to counsel does not
extend to discretionary review of a conviction after mandatory review by an intermediate
reviewing court, where acceptance of the appeal is based on public importance and other
indicia not related to the merits. Ross v. Moffitt, 417 U.S. 600 (1974). Nor does defendant
have a right to counsel on an appeal collaterally attacking a conviction. Pennsylvania v.
Finley, 481 U.S. 551 (1987). 

An indigent defendant who seeks a first-tier direct appeal after pleading guilty or nolo
contendere does have a right to appointed counsel even if the appeal is discretionary. Though
discretionary, the appeal is the first, and likely the only, direct review of the conviction.
Defendants seeking first-tier review are generally ill-equipped to represent themselves.
Halbert v. Michigan, 545 U.S. 605 (2005).

Defendant has no federal constitutional right to the assistance of counsel in a collateral
proceeding, even where that proceeding is defendant’s first-tier review of an ineffective-
assistance-of-counsel claim that the intermediate court found was not appropriate for direct
review. Unlike Halbert, defendant has had a direct review of his conviction and the assistance
of counsel in connection with that appeal. Defendant does not face the same daunting hurdles
as faced by the defendant in Halbert because he need only present the gist of a claim to
survive summary dismissal. Defendant in this case also had the benefit of the appellate court
briefs, rehearing petition, petition for leave to appeal, and the appellate court decision. Finally,
unlike Halbert, the court performs no gatekeeping function that would bar defendant from
presenting his ineffective-assistance-of-counsel claim.

(Defendant was represented by Assistant Defender Patrick Cassidy, Chicago.)

People v. Cathey, 406 Ill.App.3d 503, 942 N.E.2d 1 (1st Dist. 2010) 
1. The doctrine of res judicata applies if: (1) there was a final judgment on the merits

rendered by a court of competent jurisdiction; (2) there is an identity of cause of action; and
(3) there is an identity of parties or their privies. Separate claims will be considered the same
cause of action for purposes of res judicata if they arise from a single group of operative facts,
regardless of whether they assert different theories of relief. An otherwise barred claim may
proceed under a fundamental-fairness exception if the law has changed on defendant’s rejected
claim since the direct appeal was decided.

On direct appeal, defendant argued that the trial court improperly admitted
defendant’s prior conviction to impeach his testimony per People v. Montgomery, 47 Ill.2d
510, 268 N.E.2d 695 (1971). On post-conviction, defendant argued that the court abused its
discretion and infringed on defendant’s right to testify when it failed to rule on defendant’s
motion to exclude his prior conviction until after he testified per People v. Patrick, 233 Ill.2d
62, 908 N.E.2d 1 (2009). The court held that these theories were different but arose from the
same group of operative facts, and therefore res judicata applied. The court concluded that
Patrick, decided after defendant’s direct appeal was final, adopted a new rule, but did not
apply the fundamental fairness exception as it held that Patrick did not apply retroactively
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to convictions that were final when Patrick was decided.
2. Generally, new rules of criminal procedure will not be applied retroactively to

convictions that were final when the new rule was adopted. Teague v. Lane, 489 U.S. 288
(1989). A case announces a new rule if the result was not dictated by precedent at the time
that the defendant’s conviction became final. The key consideration is whether the court
considering the claim would have felt compelled by existing precedent to conclude that the rule
was required by the constitution.

Patrick announced a new rule. Although Appellate Court decisions predating Patrick
are consistent with that decision, there was a difference of opinion in the lower courts that was
resolved by Patrick. Patrick did not merely apply earlier decisions to a different set of facts.

3. Non-retroactivity may be the basis for a first-stage dismissal. Unlike timeliness, non-
retroactivity is a substantive defect in the petition, rather than a procedural defect in the
manner in which it was filed.

The court affirmed the first-stage dismissal of defendant’s post-conviction claim based
on Patrick.

(Defendant was represented by Assistant Defender Sean Southern, Chicago.) 

People v. Mescall, 403 Ill.App.3d 956, 935 N.E.2d 529 (2d Dist. 2010) 
1. At the first stage of a post-conviction proceeding, the petitioner is required to present

only the gist of a constitutional claim. A pro se petition should be reviewed leniently to allow
borderline cases to proceed, as a pro se petitioner may be aware of the factual basis for a claim
but unaware of the precise legal basis. 

2. Defendant presented the gist of a constitutional argument - that trial and appellate
counsel were ineffective for failing to argue that defendant should have been sentenced under
the law which existed at the time of the offenses, rather than under an amended version of the
statute which made consecutive sentences mandatory. The court held that there was an
arguable basis for the claim in both the facts and the law - the statute in effect at the time of
the offense mandated consecutive sentencing only if the crimes occurred as part of a single
course of conduct, and defendant made an arguable showing that such a finding would have
been contrary to the evidence. Furthermore, there was a reasonable basis to argue that
appellate counsel was ineffective for failing to raise the issue, which was apparent from the
record. 

The court rejected the argument that defendant raised a different issue in the trial
court - that the trial court failed to find that the offenses were part of a single course of
conduct. In view of the leniency with which pro se petitions are reviewed at first stage
proceedings, the petitioner raised the gist of the ineffectiveness argument which he presented
on appeal where he claimed that the trial court failed to make an adequate finding and that
counsel failed to notice that a more lenient law should have been applied.

The court rejected the trial court’s holding that even if consecutive sentences were not
mandatory, no error occurred because the trial court could have imposed discretionary
consecutive sentences. The record showed that the consecutive sentences were based on the
judge’s belief that they were mandatory, and not as a matter of discretion. Furthermore,
because the judge who ruled on the post-conviction petition was not the sentencing judge, it
cannot be presumed that discretionary consecutive sentences would have been imposed. 

3. Generally, post-conviction petitions are subject to the res judicata doctrine. Thus,
issues that were previously decided may not be relitigated. The court held that one of the post-
conviction ineffective assistance claims – that counsel had failed to challenge a defective
information at trial and on direct appeal – was not the same as a §2-1401 claim that the
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defective charging instrument rendered the defendant’s conviction void. Because the issue of
ineffective assistance was not litigated in the §2-1401 proceeding, res judicata did not apply. 

(Defendant was represented by Assistant Defender Yasemin Eken, Elgin.) 

People v. Miller, 2013 IL App (1st) 111147 (No. 1-11-1147, 4/15/13)
1. A court may grant a defendant leave to file a successive post-conviction petition

where the defendant demonstrates cause for his failure to bring the claim in his initial post-
conviction proceeding and prejudice resulting from that failure.

 When a State requires a defendant to raise an ineffective-assistance-of-trial-counsel
claim in a collateral proceeding, defendant may establish cause for a default of an ineffective-
assistance claim that is demonstrated to be substantial, where the state courts did not appoint
counsel in the initial-review collateral proceeding or where counsel appointed in the initial-
review collateral proceeding was ineffective. Martinez v. Ryan, ___ U.S. ___, 132 S. Ct. 1309,
___ L.Ed.2d ___ (2012).

2. The Appellate Court declined to apply Martinez to allow defendant to raise a claim
barred by res judicata in a successive post-conviction petition. Martinez applies to federal
courts in habeas proceedings and is based on equitable rather than constitutional principles.
It applies to initial-review collateral proceedings that provide the first opportunity to raise a
claim of ineffective assistance of trial counsel, whereas Illinois considers ineffective-assistance
claims on direct appeal.

Even if Martinez did apply to state collateral-review proceedings, only substantial
claims trigger a duty to relax res judicata. The Appellate Court previously considered
defendant’s lost-plea claim at length in a published decision and found it frivolous. Moreover,
while defendant did not have counsel in the circuit court, he had the benefit of counsel on
appeal from the dismissal of his pro se petition. 

(Defendant was represented by Assistant Defender Deepa Punjabi, Chicago.)

People v. Tyler, 2015 IL App (1st) 123470 (No. 1-12-3470, 9/11/15)
1. To obtain a third-stage evidentiary hearing on a post-conviction petition, the

petitioner must make a substantial showing of a constitutional violation. The trial court’s
decision following a third-stage evidentiary hearing will not be reversed on appeal unless it
is manifestly erroneous. However, the decision to dismiss a post-conviction claim at the
second-stage, without an evidentiary hearing, is reviewed de novo.

Because a post-conviction petition is a collateral attack on a judgment, any issue
previously raised is barred by res judicata. However, the res judicata doctrine is relaxed where
required by fundamental fairness and where the facts relating to the issue did not appear in
the original appellate record. Res judicata is also relaxed if the defendant presents substantial
new evidence which: (1) could not have been discovered before trial through the exercise of due
diligence, (2) is material to the issues and not merely cumulative, and (3) is of such conclusive
character that it would probably change the result at a retrial.

2. The court found that relaxation of the res judicata doctrine was justified by newly
discovered evidence that police officers had engaged in a systematic pattern of abusing
criminal suspects. In his post-conviction petition, defendant claimed that he was coerced into
confessing when he was physically abused by Chicago police detectives. He presented evidence
of other cases and reports in which defendants and witnesses alleged that they had been
abused by the same detectives who interrogated defendant.

The court concluded that the evidence was newly discovered because many of the
allegations did not surface until years after defendant’s trial. The court stressed that defense
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counsel could not have been expected to discover the identities of, and interview, every suspect
who had been interrogated by the detectives in question.

The court also concluded that evidence of systematic police abuse was material and
would likely change the result of a retrial, because it would have undermined the credibility
of the officers who claimed that defendant had confessed. For these reasons, res judicata did
not bar consideration of the voluntariness of defendant’s confession.

3. Furthermore, the petition made a substantial showing of a constitutional violation.
The court noted Illinois precedent that a pervasive pattern of criminal conduct by police
officers gives reason to reconsider the voluntariness of a confession. Here, the “countless
instances of claims of police misconduct” established a “troubling pattern of systematic abuse
by the same detectives” who interrogated defendant and called into question whether
defendant’s confession was the product of physical coercion. Under these circumstances, there
was a sufficient showing of a constitutional violation to justify a third-stage hearing.

The order dismissing the post-conviction petition was reversed and the cause remanded
for a third-stage evidentiary hearing.

People v. Wright, 2013 IL App (4th) 110822 (No. 4-11-0822, 4/17/13)
1. At the first stage in a post-conviction proceeding, the circuit court acts strictly in an

administrative capacity by screening out those petitions that lack legal substance or are
obviously without merit. A petition may be dismissed at the first stage only if it has no
arguable basis in fact or in law, i.e., it is based on an indisputably meritless legal theory or a
fanciful factual allegation. The mere unlikelihood of a factual proposition does not make that
proposition fanciful. A court should not dismiss a petition unless its lack of legal or factual
merit is certain and indisputable.

2. A court may dismiss a petition at the first stage based on res judicata. Collateral
estoppel is a branch of res judicata. Collateral estoppel, or issue preclusion, prevents
relitigation of issues of law or fact that have been previously litigated and decided in an action
involving the same parties or their privies.

3. Defendant claimed in his post-conviction petition that his trial counsel was
ineffective for failing to preserve as error the trial court’s consideration of an invalid
aggravating factor, and appellate counsel was ineffective in failing to raise this ineffectiveness
claim on appeal. On direct appeal, defendant had argued that the trial court had considered
the invalid aggravating factor, but the Appellate Court found that this error was forfeited and
refused to find plain error because defendant’s sentencing hearing was fair despite the error. 

That finding on direct appeal collaterally estopped defendant from claiming in a post-
conviction petition that trial and appellate counsel were ineffective. Defendant could succeed
on those ineffectiveness claims only if counsels’ deficient performance caused him prejudice.
Defendant suffered no prejudice if his sentencing hearing was fair.

4. Although the circuit court had not dismissed defendant’s petition on collateral
estoppel grounds, the Appellate Court can affirm the dismissal on any basis that has support
in the record. Because the Appellate Court’s conclusion on direct appeal that the sentencing
hearing was fair despite the mention of an invalid aggravating factor meant that the claims
of ineffective assistance of counsel were not arguable, the Appellate Court affirmed the
dismissal order.

(Defendant was represented by Assistant Defender Jay Wiegman, Ottawa.)
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§9-1(i)
Successive Post-Conviction Petitions

§9-1(i)(1)
Generally

People v. LaPointe, 227 Ill.2d 39, 879 N.E.2d 275 (2007) A successive petition is not
considered "filed" unless leave of the court is granted, even if the document was accepted by
the clerk's office. See also, People v. DeBerry, 372 Ill.App.3d 1056, 868 N.E.2d 382 (4th Dist.
2007) (trial court should dismiss petition if petitioner files without first obtaining leave, and
a reviewing court should not consider the allegations of a successive petition filed without
leave, even where the trial court dismissed the petition for reasons other than the failure to
obtain leave).

People v. Caballero, 179 Ill.2d 205, 688 N.E.2d 658 (1997) Subsequent post-conviction
petition proper where basis for constitutional claim (that sentence was disparate) did not arise
until after previous petition was adjudicated.

People v. Flores, 153 Ill.2d 264, 606 N.E.2d 1078 (1992) Because post-conviction proceedings
are limited to constitutional issues occurring at trial or sentencing and there is no
constitutional right to counsel at a post-conviction proceeding, a subsequent petition may not
raise the effectiveness of the attorney who represented defendant on a prior post-conviction
petition. See also, People v. Szabo, 186 Ill.2d 19, 708 N.E.2d 1096 (1998). A second petition
claiming that appellate counsel was ineffective should be considered unless the claim could
have been raised in the first petition. Here, because the same attorney represented defendant
both on direct appeal and in the first post-conviction petition, issues concerning that attorney's
effectiveness could not have been raised in prior proceedings. See also, People v. Erickson, 183
Ill.2d 213, 700 N.E.2d 1027 (1998).

People v. Harris, 224 Ill.2d 115, 862 N.E.2d 960 (2007) A petitioner for whom the
post-conviction statute of limitations runs before the direct appeal is finished (as in this case)
can obtain leave of the court to file a successive post-conviction petition if he shows cause for
failing to raise the claim in the initial petition and prejudice resulting from that failure. A
defendant would clearly have "cause" for failing to raise ineffective assistance of appellate
counsel in his original post-conviction petition where the statute of limitations ran before the
brief on direct appeal had been filed. Thus, defendant would be able to file a successive
petition merely by showing that he had a viable issue which caused prejudice. See also, People
v. Langston, 351 Ill.App.3d 1168, 876 N.E.2d 322 (1st Dist. 2001) (where the statute of
limitations requires defendant to file a post-conviction petition before the direct appeal is
completed, defendant is allowed to file a subsequent post-conviction petition raising issues
that occurred after the deadline for the initial petition).

People v. Barksdale, 327 Ill.App.3d 422, 762 N.E.2d 669 (1st Dist. 2001) Defendant could
file a successive post-conviction petition for DNA testing where DNA testing was not available
at the time of defendant's trial or initial petition. Defendant's petition was not time barred.
Because a convicted defendant may request DNA testing under 725 ILCS 5/116-3 without
regard to the post-conviction statute, defendant could raise the same issues even if the
post-conviction petition was untimely. See also, People v. Walker, 331 Ill.App.3d 335, 772
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N.E.2d 758 (1st Dist. 2002) ("[W]e do not believe Apprendi's unavailability to a petitioner
during the applicable filing period, standing alone, constitutes a valid excuse for a belated
filing"); People v. Dunn, 306 Ill.App.3d 75, 713 N.E.2d 568 (1st Dist. 1999) (as a matter of
fundamental fairness, 725 ILCS 5/116-3(a), which authorizes post-conviction forensic DNA
testing, should be applied to post-conviction proceedings that were pending on the effective
date of the statute (January 1, 1998)). 

People v. Welch, 376 Ill.App.3d 705, 877 N.E.2d 134 (2d Dist. 2007) Defendant could raise,
in a successive post-conviction petition, the trial court's failure to properly admonish him of
the MSR term before he pleaded guilty. Because defendant claimed to have learned of the MSR
term for the first time while in prison, and there was no evidence that he knew of the issue
during the prior post-conviction proceedings, the issue was not defaulted.

________________________________________
Cumulative Digest Case Summaries §9-1(i)(1)

People v. Edwards, 2012 IL 111711 (No. 111711, 4/19/12)
1. Generally, only one post-conviction proceeding is authorized. However, the bar

against successive proceedings is relaxed in two situations: (1) where the petitioner can
establish both “cause” and “prejudice” for failing to raise the claim in the original post-
conviction proceeding, or (2) where the defendant raises a colorable claim of actual innocence. 

A petitioner seeking to file a successive post-conviction petition must first obtain leave
of the court. To obtain leave, the petitioner must present sufficient documentation to allow the
trial judge to find that the cause and prejudice test or actual innocence standard have been
satisfied. Where the request to file a successive petition is based on a claim of actual
innocence, leave should be denied only if it is clear, from review of the successive petition and
the documentation provided, that as a matter of law the petitioner cannot set forth a colorable
claim of actual innocence. Stated differently, leave to file a successive petition should be
granted when the supporting documentation “raises the probability that ‘it is more likely than
not that no reasonable juror would have convicted . . . in light of the new evidence.’”

The court rejected the petitioner’s argument that a request for leave to file a successive
petition based on actual innocence should be judged by the first stage standard for an initial
post-conviction petition – whether the petition is frivolous or patently without merit. The court
found that the “frivolous or patently without merit” standard was not intended to apply to
successive petitions, and that treating successive petitions and initial petitions under the same
standard would ignore the well-settled rule that successive post-conviction petitions are
disfavored. 

2. Without determining what standard of review should apply to the trial court’s denial
of a request for leave to file a successive petition based on actual innocence, the court
concluded that defendant’s request was insufficient under both the abuse of discretion and de
novo standards of review. To prevail on a claim of actual innocence, the defendant must show
that the evidence of actual innocence is newly discovered, material and not merely cumulative,
and of such conclusive character that it would probably change the result on retrial. 

A. Affidavits by two alibi witnesses did not qualify as newly discovered evidence,
because knowledge of alibi witnesses was within the defendant’s knowledge at all times during
the original proceeding. Although the alibi witnesses indicated in their affidavits that they had
refused defense counsel’s attempts to get them to testify, the court noted that defense counsel
did not attempt to explain why subpoenas were not issued. The court acknowledged that under
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some circumstances, alibi witnesses might be unavailable because they refused to testify. In
the absence of an attempt to subpoena the witnesses or explain the failure to subpoena them,
however, the court concluded that there was not an adequate showing of due diligence to
satisfy the requirements of the “newly discovered” evidence test. 
Furthermore, the failure to issue subpoenas leads to “[t]he logical assumption . . . that the
witnesses’ testimony would not have been helpful.” 

B. In support of his request to file a successive petition, defendant submitted the
affidavit of a co-defendant who claimed that he was one of the shooters in the offense and that
defendant “had nothing to do with this shooting.” The court acknowledged that the affidavit
was unavailable at trial, although defendant knew of the co-defendant, because the co-
defendant had a Fifth Amendment right against self-incrimination which he could not have
been forced to relinquish. However, the affidavit did not justify a finding that no reasonable
juror could have voted to convict defendant, because the conviction was based on an
accountability theory and the co-defendant did not assert that defendant was not present
during the offense. 

Because the petition failed as a matter of law to show that no reasonable juror could
have convicted defendant in light of the new evidence, the trial court properly denied the
request to file successive post-conviction petitions. 

(Defendant was represented by Assistant Defender Shawn O’Toole, Chicago.) 

People v. Ortiz, 235 Ill.2d 319, 919 N.E.2d 941 (2009) 
1. Generally, the Post-Conviction Hearing Act contemplates that only a single post-

conviction petition will be filed. Any constitutional claim not raised in the original or amended
petition is waived, unless a successive petition is permitted for reasons of fundamental
fairness. Interests of fundamental fairness justify a successive petition if the petitioner
satisfies the “cause and prejudice” test, or if a claim of actual innocence is raised. 

Successive petitions raising claims of actual innocence are not subject to the “cause and
prejudice” test. In rejecting the State’s argument that 725 ILCS 5/122-1 requires that the
“cause and prejudice” test be satisfied for all successive petitions, the court stressed that the
due process clause of the Illinois Constitution affords post-conviction petitioners the right to
assert a free-standing claim of innocence based on newly-discovered evidence.

2. The court rejected the State’s argument that multiple post-conviction petitions
raising claims of actual innocence assert the same “claim,” and therefore are subject to the
“cause and prejudice” test. A claim of actual innocence based on additional newly discovered
evidence is not the same as a previous claim that was based on different evidence. “Defendant
is not precluded from raising multiple claims of actual innocence where each claim is
supported by new discovered evidence.” 

Thus, collateral estoppel did not apply where the defendant filed three post-conviction
petitions alleging actual innocence, but the third petition offered two eyewitnesses who had
previously been unknown. 

3. In addition, the trial court erred by denying post-conviction relief on defendant’s
claim of actual innocence. To qualify as “newly-discovered” evidence justifying relief, evidence
must have been discovered since the trial and such that it could not have been discovered at
the time of trial through the exercise of due diligence. In addition, the evidence must be
material rather than cumulative, and of such conclusive character as to probably change the
result on retrial. 

The testimony of a eyewitness who was not known at the time of trial, and who claimed
that defendant had not been present at the time of the offense, clearly qualified as “newly
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discovered” evidence. Although a prior petition raised a claim of actual innocence based on a
different eyewitness whose existence had been unknown at trial, this instant petition was
proper where it concerned a separate witness whose testimony was broader than that raised
in the previous argument. 

The court also found that the evidence was material and not cumulative. Because the
testimony “supplied a first-person account of the incident that directly contradicted the prior
statements of the two eyewitnesses for the prosecution,” it was not cumulative to testimony
which supported defendant’s alibi defense or to the State’s witnesses recantations of their trial
testimony. “Rather, it added to what was before the fact-finder.” 

Finally, the evidence was of such conclusive character as to likely change the result on
retrial. The new evidence directly contradicted the testimony of two prosecution witnesses,
which had been recanted, and made the evidence of innocence stronger than it had been at the
original trial. In addition, there was no physical evidence linking defendant to the offense.
Under these circumstances, defendant satisfied the requirements for obtaining a new trial due
to newly discovered evidence. 

The trial court’s order denying defendant’s post-conviction petition was reversed, and
the cause was remanded for a new trial.

People v. Sanders, 2016 IL 118123 (No. 118123, 1/22/16)
1. The Post-Conviction Hearing Act contemplates that only one petition may be filed

without leave of the court. The bar against successive petitions will be relaxed in two
instances: (1) where the petitioner satisfies the “cause and prejudice” test, or (2) where the
petitioner demonstrates actual innocence. To demonstrate actual innocence, the petitioner
must produce evidence which is newly discovered, material rather than merely cumulative,
of such conclusive character as to likely change the result on retrial, and which could not have
been discovered at an earlier time through the exercise of due diligence. 

Leave to file a successive post-conviction petition based on actual innocence should be
denied only where it is clear from a review of the petition and supporting documentation that
as a matter of law, the petitioner cannot set forth a colorable claim of actual innocence. “In
other words, leave of court should be granted where the petition’s supporting documentation
raises the probability that it is more likely than not that no reasonable juror would have
convicted the petitioner in light of the new evidence.” 

2. Where a successive petition is filed without seeking leave, the trial court may choose
to consider the petition if the supporting documentation supplies an adequate basis to
determine whether the petitioner has adequately alleged cause and prejudice or actual
innocence. In this case, it was unclear whether the trial court realized that the petition was
successive. In any event, the court considered the petition and advanced it to the second stage.
Thus, although no request for leave to file a successive petition was made, the trial court
exercised its sua sponte authority to determine whether the petition should be moved to the
second stage. 

3. Whether the proceeding concerns a first or successive petition, the trial court’s
dismissal of a petition without an evidentiary hearing is reviewed de novo. A post-conviction
petition should be advanced from second stage to third stage proceedings where the allegations
of the petition, liberally construed in favor of the petition and taken as true, are sufficient to
invoke relief under the Act. The court rejected the State’s argument that the trial court must
first make a threshold finding that the evidence is trustworthy before it determines whether
the petition sets forth a colorable claim of innocence, noting that where the State files a motion
to dismiss, all well-pleaded factual allegations are presumed to be true. 
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4. Where the trial court had conducted a third-stage evidentiary hearing on a co-
defendant’s post-conviction petition alleging actual innocence based on the same recanted
evidence which defendant presented in his petition, the judge erred at defendant’s second-
stage proceeding by relying on the credibility findings it made when it rejected the co-
defendant’s claims. Credibility is not an issue at the second stage of post-conviction
proceedings, and the trial court erred both because the factual allegations of the petition are
presumed to be true for purposes of the State’s motion to dismiss and because the trial court
may not consider matters outside the record. 

5. However, the court concluded that defendant failed to show a sufficient case of actual
innocence to advance to the third stage. A claim of actual innocence requires the petitioner to
show that the evidence is newly discovered, material and not merely cumulative, of such
conclusive character that it would probably change the result on retrial, and could not have
been discovered earlier through the use of due diligence. Here, the recantation evidence was
not of such conclusive character as to probably change the result on retrial because it
conflicted with much of the evidence at trial and with other evidence which defendant
submitted in support of his post-conviction petition. 

(Defendant was represented by Assistant Defender Stephen Gentry, Chicago.)

People v. Tidwell, 236 Ill.2d 150, 923 N.E.2d 728 (2010) 
725 ILCS 5/122-1(f) provides that only one post-conviction petition may be filed without

leave of the court, and that leave of the court may granted only if the petition demonstrates
“cause” for failing to bring the claim in the initial post-conviction proceeding and “prejudice”
resulting from that failure. A post-conviction petitioner has the burden to obtain leave of the
court before a successive post-conviction petition may be “filed.” 

The petitioner need not necessarily file a separate motion or request for leave, however.
Even if the petitioner fails to make an explicit request for leave to file a successive petition,
the trial court has inherent authority to consider whether a petition satisfies the “cause” and
“prejudice” standard, and to sua sponte grant leave to file upon finding that the standard has
been satisfied.

If the trial court sees fit to consider the matter and rule on the petition of its own
accord, its ruling may be appealed. However, the trial court is under no obligation to consider
the petition sua sponte where the petitioner fails to make an explicit request for leave.

(Defendant was represented by Assistant Defender Amanda Ingram, Chicago.) 

People v. Adams, 2013 IL App (1st) 111081 (No. 1-11-1081, 8/23/13)
The Post-Conviction Hearing Act contemplates the filing of only one post-conviction

petition. The bar against filing successive petitions may be relaxed where the petition and
supporting documentation set forth a colorable claim of actual innocence. The evidence
supporting the claim must be: (1) newly discovered; (2) material and not merely cumulative;
and (3) of such conclusive character that it would probably change the result on retrial.

Evidence is newly discovered if it has been discovered since trial and could not have
been discovered sooner through due diligence. Evidence that someone other than the
defendant committed the offense and that defendant was not at the scene is material.
Evidence is cumulative if it adds nothing to what was previously before the trier of fact. It is
not cumulative if it would create new questions in the mind of the trier of fact. To be so
conclusive that it would probably change the result on retrial, the new evidence must support
total exoneration or vindication, not just present a reasonable doubt of guilt. A statement of
a witness that is both exonerating and contradicts a State’s witness can be capable of
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producing a different result on retrial.
Two of the three affidavits submitted in support of defendant’s successive post-

conviction petition made a colorable claim of actual innocence. Defendant could not have
discovered the witnesses prior to trial through due diligence. According to defendant’s
testimony, he was not at the scene at the time of the offense. Prior to the witnesses coming
forward and revealing that they had passed by the scene and witnessed someone other than
defendant committing the offense, defendant would have had no reason to seek them out. The
statements of the witnesses were material and not cumulative because they provided evidence
that someone other than defendant committed the offense and there had been no evidence at
trial of the identity of an alternate perpetrator. Because both witnesses corroborated
defendant’s trial testimony that he had left the scene before the victim was beaten, their
statements are capable of producing a different result on retrial. Their statements did not
contradict defendant’s trial testimony that he walked and talked with the victim prior to
leaving the scene before the beating occurred, because their statements were that they passed
by during the beating and therefore would have arrived after defendant left.

The court reversed and remanded for further post-conviction proceedings.
(Defendant was represented by Assistant Defender Deborah Pugh, Chicago.)

People v. Anderson, 401 Ill.App.3d 134, 929 N.E.2d 1206 (1st Dist. 2010) 
1. The court acknowledged that under People v. Ortiz, 235 Ill.2d 319, 919 N.E.2d 941

(2009), a post-conviction petitioner who raises a claim of actual innocence in a subsequent
post-conviction petition is excused from satisfying the “cause and prejudice” test. The court
concluded, however, that even petitioners who raise claims of actual innocence are required
to obtain leave of the court to file a successive post-conviction petition. Here, defendant’s
failure to seek leave to file a subsequent petition justified the trial court’s dismissal of the
petition. 

2. The court also noted that where a §2-1401 petition is recharacterized as a post-
conviction petition, the trial court should explicitly admonish the defendant that if he
previously filed a post-conviction petition, he must seek leave to file the recharacterized
pleading as a successive petition. 

(Defendant was represented by Assistant Defender Michael Orenstein, Chicago.) 

People v. Anderson, 402 Ill.App.3d 1017, 931 N.E.2d 715 (1st Dist. 2010) 
Defendant pleaded guilty to 11 charges, and filed a total of four post-conviction

petitions. On appeal from denial of a motion for leave to file the fourth petition, the Appellate
Court held that the petitioner failed to show a valid claim of actual innocence or meet the
“cause and prejudice” test. The trial court’s order denying leave to file a successive post-
conviction petition was affirmed. 

1. The Post-Conviction Hearing Act contemplates the filing of only one post-conviction
petition, and requires that the petitioner obtain leave of the court before filing a successive
petition. Leave of the court may be granted only if the petitioner demonstrates both “cause”
for the failure to bring the claim in the initial post-conviction petition and “prejudice” resulting
from that failure. 

To establish “cause,” the petitioner must identify an objective factor that impeded his
ability to raise a specific claim during the original post-conviction proceeding. To show
“prejudice,” the petitioner must demonstrate that the error so infected the trial that the
conviction violated due process. 

2. A petitioner does not need to establish “cause” and “prejudice” if he can show a valid,
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free-standing claim of actual innocence. To raise such a claim, the petitioner must present
newly discovered evidence of actual innocence which was not available at his original trial and
which could not have been discovered through the exercise of due diligence. Furthermore, the
newly discovered evidence must be material, noncumulative, and of such conclusive character
as to probably change the result at trial.

3. Here, the petitioner failed to establish a free-standing claim of actual innocence. 
A. Initially, the court noted that it was not required to consider a claim of actual

innocence based on defense counsel’s ineffectiveness. The same claim had been raised in prior
post-conviction petitions, and the supplemental petition did not contain any newly-discovered
evidence on this point. The doctrine of res judicata applies to claims of actual innocence that
are not based on newly discovered evidence.

B. The court did reach a claim of actual innocence based on police coercion to
obtain a confession, although the issue had been raised in prior petitions, because the
petitioner presented newly discovered evidence consisting of: (1) the July 2006 Report of the
Special State’s Attorney’s Investigation into allegations of torture by members of the Chicago
Police Department, and (2) a document filed by a group of 28 nonprofit organizations
requesting a public hearing concerning police torture. The court agreed that the evidence was
newly discovered and could not have been discovered through due diligence, because it came
into existence several years after defendant’s guilty pleas. 

However, the newly discovered evidence was not so material and conclusive as to likely
change the result at trial. To meet this burden, the petitioner was required to show that had
the evidence been available, he would have gone to trial and obtained an acquittal. Neither the
report nor the request satisfied this standard, as neither contained any specific support for
defendant’s claims. Instead, at most the evidence showed only that other criminal suspects
had been tortured by Chicago police officers. “Generalized claims of misconduct, without any
link to defendant’s case, . . . are insufficient to support a claim of coercion.” 

Furthermore, in view of the evidence presented as part of the factual basis for the
guilty pleas, there was little likelihood that the newly discovered evidence would have resulted
in acquittal. In particular, at least one eyewitness identified defendant as the offender in each
of the charges. 

4. Similarly, the petitioner could not satisfy the “cause” and “prejudice” test based on
the special report and the request for a public hearing. Evidence that comes into existence
after the completion of an earlier post-conviction proceeding constitutes “cause,” because there
was an objective impediment to raising the claim in the earlier proceeding. Here, however,
there was no reasonable probability that the new evidence would have resulted in an acquittal
at trial. Therefore, defendant was unable to establish “prejudice.” 

(Defendant was represented by Assistant Defender Brian McNeil, Chicago.)

People v. Bailey, 2016 IL App (3d) 140207 (No. 3-14-0207, 8/22/16)
The Appellate Court held that Section 122-1(f) of the Post-Conviction Hearing Act (725

ILCS 5/122-1(f)) does not prohibit the State from responding to a motion for leave to file a
subsequent post-conviction petition. In general, parties are allowed to respond to motions filed
by their opponents. Because §122-1(f) does not refer at all to whether the State may respond
to a motion for leave to file a subsequent petition, there is no reason to believe that the
legislature intended that the general rule was inapplicable.

The court acknowledged that proposed legislation would amend §122-1(f) to provide
that the decision whether to grant leave to file a successive petition must be made without
input by the State, but noted that such legislation has not been acted upon by the legislature.
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(Defendant was represented by Assistant Defender Jessica Arizo, Elgin.)

People v. Chambers, 2013 IL App (1st) 100575 (No. 1-10-0575, 8/13/13)
1. The trial court’s order denying leave to file a successive post-conviction petition

stated that defendant “is hereby fined $105.00 and the Clerk of the Circuit Court will be
instructed not to accept any further filings from [defendant] until his sanction has been
satisfied in full.” 735 ILCS 5/22-105, which authorizes the imposition of court costs against
prison inmates who file post-conviction petitions which are determined to be frivolous,
provides that “[n]othing in this Section prohibits an applicant from filing an action or
proceeding if the applicant is unable to pay the court costs.” 

Applying de novo review on the ground that the issue concerned the statutory authority
of the trial court, the Appellate Court found that the prohibition against additional filings
conflicted with the plain and ordinary language of §22-105. “The circuit court . . . effectively
prohibited defendant from making future filings based on court costs assessed, despite the
clear language stating otherwise in section 22-105 of the Code.” 

The court also noted that in People v. Alcozer, 241 Ill.2d 248, 948 N.E.2d 70 (2011),
the Illinois Supreme Court upheld the imposition of court costs upon persons who file frivolous
post-conviction proceedings but found that §22-105 does not prohibit prisoners from
petitioning for post-conviction relief even if they cannot afford to pay court costs.

The Appellate Court rejected the State’s argument that Illinois Supreme Court Rule
137, which provides that the signature of an attorney or a party constitutes a certificate that
he or she believes that the allegation is warranted by existing law or a good faith argument
for the extension of existing law and authorizes an appropriate sanction where a document is
signed in violation of the rule, permits a ban on filing post-conviction petitions until court costs
for prior petitions have been paid. The court noted that §22-105 is a specific provision
addressing frivolous filings by prisoners, while Rule 137 is a general rule governing the filing
of all documents. It is a fundamental rule of statutory construction that a specific provision
prevails over a general provision. 

Because the trial court erred by prohibiting the defendant from filing further pleadings
before the sanction for prior filings was paid, the prohibition was void. The court remanded
the cause with instructions that the trial court vacate its order precluding defendant from
filing future petitions until the $105 penalty had been paid.

2. The court rejected defendant’s argument that on appeal from denial of post-
conviction relief, he could argue for the first time that a mandatory life sentence on a person
who was a minor at the time of the offense violates Miller v. Alabama, ___ U.S. ___, 132 S.Ct.
2455, 183 L.Ed.2d 407 (2012). In Miller, the Supreme Court held that the Eighth Amendment
is violated by mandatory life sentences without parole for persons who were under the age of
18 at the time of their crimes. Miller did not prohibit sentencing juveniles to life
imprisonment without parole, but held that the mandatory imposition of such a sentence
violates the Constitution. 

The court noted that mandatory life sentences may be applied to persons other than
those whose offenses were committed when they were minors, and that under People v.
Williams, 2012 IL App (1st) 111145, a sentence which violates Miller is not void ab initio. In
Williams, the court could reach the issue because the petitioner satisfied the “cause and
prejudice” test for successive post-conviction petitions by arguing that the Eighth Amendment
was violated by a mandatory life without parole for a juvenile. 

Here, by contrast, defendant’s successive post-conviction petition did not include any
argument concerning the constitutionality of his mandatory sentence of life without parole.
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Under these circumstances, defendant failed to satisfy the cause and prejudice requirement.
Thus, the court could have considered the issue only if the sentence was void ab initio, a
holding which was foreclosed by Williams. 

The court also noted that a sentence is void only if the court which rendered it lacked
jurisdiction to do so. Unless a statute is unconstitutional on its face, the fact that the sentence
which it authorizes is applied improperly does not mean that the trial court lacked
jurisdiction. 

In reaching its holding, the court rejected the reasoning of People v. Luciano, 2013
IL App (2d) 110792, which held that a sentence which violates Miller is void. 

(Defendant was represented by Assistant Defender Manuel Serritos, Chicago.)

People v. Craighead, 2015 IL App (5th) 140468 (No. 5-14-0468, 9/11/15)
Defendant filed a pro se post-conviction petition in October 2004. The trial court

advanced the petition to the second stage after finding that it presented the gist of a
constitutional issue. Without objection by the State, counsel sought additional time to file an
amended petition. The first amended petition was filed in 2009.

The State then filed a motion to dismiss the petition on grounds of untimeliness,
alleging that the deadline for filing a post-conviction petition passed some seven months before
the original petition was filed. In 2011, the trial court denied the motion to dismiss. The State
did not file a motion to reconsider.

Defense counsel then filed two additional amended petitions, both without objection by
the State. Both amended petitions incorporated Miller v. Alabama, 567 U.S. ____, 132 S. Ct.
2455 (2012), which found that the Eighth Amendment is violated by imposition of a mandatory
life sentence without parole on a person under the age of 18 at the time of the offense.
Defendant also supplemented his petition with People v. Davis, 2014 IL 115595, which held
that Miller applies retroactively to cases on collateral review.

The trial court denied the State’s motion to dismiss the third amended petition and
advanced the issue of the retroactivity of Miller to the third stage. At a hearing held in 2014,
the trial court found that defendant was entitled to a new sentencing hearing under Miller
and Davis, but that all other issues raised in the amended petition were waived or without
merit. The trial court also found that the State’s claim concerning the timeliness of the original
petition was preserved for appeal.

1. Only one post-conviction petition is permitted unless the trial court grants leave for
a successive petition. In addition, claims not raised in the initial petition are waived unless
an exception to the waiver doctrine is justified by fundamental fairness. Whether to allow a
successive petition or make an exception to the waiver doctrine generally depends on the
“cause and prejudice” test, which requires the petitioner to identify an objective factor which
impeded his or her ability to raise a specific claim during the initial proceeding and show that
the claim so infected the trial that the resulting conviction or sentence violated due process.

2. The court determined that the timeliness and retroactivity issues were intertwined
and should be considered together. The court noted that the Post-Conviction Hearing Act is
to be interpreted liberally to allow issues of constitutional deprivation to be considered. The
court also noted that the State raised a timeliness objection concerning only the original
petition and not the amended petitions.

The court concluded that the new substantive rule announced in Miller constituted
“cause” for failing to raise the issue earlier, and the Davis holding concerning retroactivity
established prejudice. Thus, even if the trial court should have dismissed the original petition
because it was untimely, the final amended petition would have satisfied the cause and
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prejudice test and permitted defendant to file a successive petition.
The court rejected the State’s request to hold its decision in abeyance because the

United States Supreme Court has accepted certiorari in a case concerning the retroactivity of
Miller. The court noted that once the Illinois Supreme Court has defined the law concerning
any point, the Appellate Court is required to follow that precedent. Because the Supreme
Court’s decision in Davis is clear, it is binding.

The cause was remanded for a new sentencing hearing.
(Defendant was represented by Assistant Defender Alex Muntges, Mt. Vernon.)

People v. Crenshaw, 2015 IL App (4th) 131035 (No. 4-13-1035, 9/9/15)
Defendant filed a pro se petition for leave to file a successive post-conviction petition.

The State filed a motion to dismiss the successive petition. The trial court heard arguments
from the parties and denied defendant leave to file.

On appeal, defendant argued that the State should not be allowed to have any input
when a pro se defendant seeks leave to file a successive petition. Instead, the State may only
file a motion to dismiss or a responsive pleading after leave to file has been granted.

The court rejected defendant’s argument, holding that the State is not prohibited from
providing input at the leave-to-file stage. The State’s participation at this stage is consistent
with the principle that a defendant may only file one post-conviction petition without leave of
court. The prohibition on the State’s participation at the first stage of an initial post-conviction
petition thus does not apply to successive petitions. Additionally, the State has an interest in
the finality of criminal litigation, and it’s input can often be of assistance to the trial court in
making its decision about whether leave should be granted.

The trial court’s denial of leave to file a successive petition was affirmed.
(Defendant was represented by Assistant Defender Sherry Silvern, Elgin.)

People v. Edgeston, ___ Ill.App.3d ___, 920 N.E.2d 467 (2d Dist. 2009) (No. 2-07-1195,
11/24/09)

1. Generally, only one post-conviction petition is permitted. A successive post-conviction
petition may be allowed, however, if the petitioner demonstrates “cause” for failing to raise the
claim in a prior post-conviction proceeding and “prejudice” resulting from that failure. “Cause”
exists where an objective factor impeded the petitioner’s ability to raise the specific claim
during a prior proceeding. “Prejudice” is shown by demonstrating that an error that was not
raised in the first proceeding so infected the trial that the conviction or sentence violates due
process. 

The “cause and prejudice” test is inapplicable to a subsequent post-conviction petition
raising a claim of actual innocence.  

2. Under Illinois and federal law, a court decision which narrows the application of a
substantive criminal statute is applied retroactively to convictions in which the direct appeal
has been exhausted. People v. Childress, 158 Ill.2d 275, 633 N.E.2d 635 (1994), which held
that residential burglary and burglary are mutually exclusive offenses and that burglary is
not a lesser included offense of residential burglary, narrowed the applicability of the burglary
statute. Thus, it should be applied retroactively in collateral proceedings. 

In the course of its opinion, the court noted that the Teague v. Lane standard for
determining retroactivity applies only to procedural rules. Teague does not alter the general
rule that a narrowing interpretation of statutory criminal liability is substantive, and applies
retroactively. 

3. Because Childress applies retroactively and would have precluded defendant’s
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conviction for felony murder based on residential burglary, defendant’s successive post-
conviction petition raised a claim of actual innocence. Therefore, he was not required to meet
the “cause and prejudice” test. 

4. Defendant did not waive his right to file a successive petition although he had raised
the same claim in a prior petition, which he agreed to withdraw in return for post-conviction
relief in another case. As part of the agreement, defendant also agreed not to file any appeals
concerning the first petition. 

The court acknowledged that a waiver of the right to raise a post-conviction issue would
be enforceable if entered knowingly and voluntarily. However, because defendant alleged that
post-conviction counsel gave erroneous advice concerning the applicability of a death sentence
in the second case, the waiver could not be deemed knowing and voluntary in this case.

Furthermore, a plea agreement containing an appeal waiver is voidable if there is no
consideration. The consideration which defendant received for waiving his right to seek post-
conviction relief – avoidance of a death sentence in the second case – was illusory because it
was dictated by the applicable caselaw: 

In return for accepting a conviction that had no legal basis,
defendant obtained the “benefit” of avoiding a death sentence
that rested solely on the unsupportable conviction. He could have
obtained this benefit without entering into the Agreement; all he
had to do was seek relief in this case. By entering into the
Agreement, defendant surrendered something for nothing. 

 The trial court order denying leave to file a successive post-conviction petition was
reversed, and the cause was remanded for further proceedings. 

(Defendant was represented by Deputy Defender Chuck Schiedel, Supreme Court Unit.) 

People v. Edwards, 2012 IL App (1st ) 091651 (No. 1-09-1651, 2/17/12)
1. The Post-Conviction Hearing Act limits a defendant to the filing of a single post-

conviction petition except where a possible due process violation compels the filing of a
successive petition. 725 ILCS 5/122-1(f). Defendant must obtain leave of court to file a
successive petition and must demonstrate cause and prejudice before the court can grant leave
to file a successive petition.

A defendant demonstrates “cause” by identifying an objective factor external to the
defense that impeded his efforts to raise his claim in the earlier proceeding. “Prejudice” exists
where the defendant can show that the claimed constitutional error so infected his trial that
the resulting conviction violated due process. Successive petitions are treated differently from
initial petitions and the cause-and-prejudice standard is more exacting than the gist-of-a-
constitutional-claim standard applied at the first stage to initial post-conviction petitions.

2. Defendant made a substantial showing of cause for his failure to raise his
constitutional claim in his initial petition. At the time defendant filed his initial petition, the
statute of limitations then in effect required the filing of the post-conviction petition within
three years of the date of defendant’s conviction. 725 ILCS 5/122-1(c) (West 2000). As
defendant was forced by this limitations period to file his initial petition while his direct
appeal was pending, he could not raise a claim of ineffective assistance of appellate counsel
in that petition.

3. Defendant failed to make a sufficient showing of prejudice, even applying the gist
standard. Defendant’s claim of ineffective assistance of appellate counsel was founded on the
direct appeal record, but he failed to provide any support from the record for that claim. The
court refused to second-guess counsel’s decision to pursue certain issues on appeal when
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nothing more than defendant’s bare contentions were offered to support his argument that
meritorious issues were left undeveloped or omitted.

(Defendant was represented by Assistant Defender Lauren Bauser, Chicago.)

People v. English, 2014 IL App (1st) 102732-B (No. 1-10-2732, 6/18/14)
1. Generally, the Post-Conviction Hearing Act contemplates the filing of only one post-

conviction petition. However, the bar to successive petitions is relaxed for reasons of
fundamental fairness, including where the petitioner makes a showing of actual innocence.

To obtain relief on a claim of actual innocence based on newly discovered evidence, the
defendant must offer evidence which was not available at the original trial and which could
not have been discovered through due diligence. In addition, the evidence must be material,
noncumulative, and of such a conclusive nature as to likely change the result on retrial.

2. The “gist of a constitutional claim” test, which applies to first-stage post-conviction
petitions, does not apply to motions for leave to file successive petitions raising claims of actual
innocence. Instead, leave to file a successive petition should be denied only if it is clear from
a review of the petition and supporting documentation that as a matter of law, the petition
cannot set forth a colorable claim of actual innocence. A colorable claim of actual innocence
exists where it is more likely than not that in light of the new evidence, no reasonable juror
would have voted to convict. People v. Edwards, 2012 IL 111711.

To advance a colorable claim of actual innocence, the defendant must both allege that
he is actually innocent and offer persuasive evidence to support that claim. Newly discovered
evidence must have been unavailable at the time of trial and incapable of having been
discovered through the exercise of due diligence. Evidence is not newly discovered if it presents
facts which were known to the defendant at the time of trial, even if the source of those facts
was unknown, unavailable, or uncooperative.

3. The court concluded that the petition and supporting documentation did not make
a colorable claim of actual innocence based on newly discovered evidence. Defendant’s claim
centered on his allegation that the police coerced witnesses into implicating him at trial. The
witnesses subsequently recanted their allegations. Defendant claimed that newly discovered
evidence of police misconduct explained the recantations and supported their credibility.

The court found that all of the evidence was available at the time of defendant’s original
post-conviction petition, and that the issue of police coercion could have been raised at that
time. Furthermore, where much of the evidence raised only general allegations that were not
linked to defendant’s case, the newly discovered evidence was not of such character as to make
it unlikely that a reasonable juror would have voted to convict. Under these circumstances,
the trial court properly denied leave to file the successive petition.

(Defendant was represented by Assistant Defender Robert Hirschhorn, Chicago.)

People v. Evans, 405 Ill.App.3d 1005, 939 N.E.2d 1014 (2d Dist. 2010) 
A second or subsequent post-conviction petition may be filed only with leave of the trial

court upon a showing of “cause” for failure to bring the claim in the initial petition and
“prejudice” resulting from that failure. A petition shows “cause” by identifying an objective
factor impeding one’s ability to raise a specific claim during the initial post-conviction
proceedings. “Prejudice” is shown by demonstrating that the error so infected the trial that the
conviction or sentence violated due process. 

Because defendant failed to argue on appeal that he had satisfied the “cause and
prejudice” test, he waived his argument that the trial court erred by denying leave to file a
successive petition. 
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People v. Griffin, 2013 IL App (2d) 110631 (No. 2-11-0631, 8/22/13)
1. Generally, the Post-Conviction Hearing Act contemplates the filing of only one post-

conviction petition. However, the statutory bar to successive petitions will be relaxed where
required by fundamental fairness, including where the petitioner makes a claim of actual
innocence. 

Generally, a petition is subject to the statute of limitations which is in effect at the time
the petition is filed. Defendant’s multiple amended petitions raising claims of actual innocence
pended in the trial court for nearly ten years. While they were pending, the PCHA was
amended to change the statute of limitations and to eliminate any limitation period for the
filing of a petition claiming actual innocence. Where the State had argued in the trial court
that the amended statute applied, the Appellate Court concluded that no statute of limitations
violation occurred concerning the amended petitions because they claimed actual innocence. 

In addition, the post-conviction statute of limitations is an affirmative defense which
the State may raise, waive, or forfeit. Because the State argued in the lower court that the
subsequent amendment to the Post-Conviction Hearing Act applied, it forfeited the argument,
which it raised for the first time on appeal, that the statute of limitations in effect when the
first petition was filed should be applied. 

2. When the trial court dismisses an incarcerated petitioner’s claim as frivolous or
patently without merit, it must do so in a written order which specifies findings of fact and
conclusions of law. That order must be served on the defendant by certified mail within 10
days of the decision. 

Defendant was not notified that his 1999 petition had been summarily dismissed, and
in the intervening decade three “amended” petitions were filed, an eyewitness recanted his
testimony, counsel was appointed on one of the petitions, and DNA testing ordered by the trial
court excluded defendant as a source of the DNA profile left at the scene. The State called the
court’s attention to the original dismissal order in a motion to dismiss the amended petition,
and argued that defendant could not appeal the order, move to reconsider it, or file an
amended petition. The trial court ruled that it would “give effect” to the 1999 summary
dismissal order by allowing defendant 30 days to appeal that order. 

The Appellate Court noted that permitting defendant to appeal the 1999 dismissal
would mean ignoring the recantation, the affidavits which accompanied the amended
petitions, and the DNA testing, “all of which inured to defendant’s favor.” Because the State’s
motion to dismiss the third amended petition on statute of limitations grounds should have
been denied, and the State should have been ordered to file an answer in 20 days, the cause
was remanded for the State to file an answer and for additional proceedings as warranted. 

(Defendant was represented by Assistant Defender Mark Levine, Elgin.) 

People v. Harper, 2013 IL App (1st) 102181 (No. 1-10-2181, 3/29/13)
1. The time limitation for commencing post-conviction proceedings does not apply to a

petition advancing a claim of actual innocence. 725 ILCS 5/122-19(c). Because defendant’s
third successive petition contained an actual-innocence claim, the circuit court erroneously
dismissed it as untimely.

2.The filing of only one post-conviction petition is contemplated under the Post-
Conviction Hearing Act. There are two exceptions under which the bar against successive
proceedings will be relaxed. One is the exception for a fundamental miscarriage of justice
where defendant sets forth a colorable claim of actual innocence. 

Because defendant made a colorable claim of actual innocence, the circuit court erred
in dismissing his petition on the ground that defendant had failed to satisfy the cause-and-
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prejudice test. A defendant who claims actual innocence need not satisfy the cause-and-
prejudice test.

3. It is the burden of the defendant to obtain leave of court before a successive post-
conviction petition can be filed. Defendant must prompt the court, by whatever means, to
consider whether leave should be granted, and must obtain a ruling on that question. A formal
motion or a request and an articulated argument is usually, but not always, required.

Defendant in fact filed a motion for leave to file his successive petition and the court
granted that motion by docketing his petition, appointing counsel, and stating on the record
that defendant would get his day in court despite his having previously pursued collateral
relief. Although the court did not expressly articulate a finding of a colorable claim of actual
innocence, such a finding may be inferred from the court’s ruling.

4. To succeed on a claim of actual innocence, defendant must show that the evidence
he now presents is: (1) newly discovered; (2) material and not cumulative; and (3) of such
conclusive character that it would probably change the result on retrial. Evidence is newly
discovered if it has been discovered since trial and could not have been discovered sooner
through due diligence. At the second stage of post-conviction proceedings, all well-pleaded
facts that are not positively rebutted by the record are taken as true. Defendant must make
a substantial showing of actual innocence to be entitled to an evidentiary hearing.

Defendant was convicted of arson and first-degree murder based largely on his
confession, which admitted to starting a fire at a video store operated by defendant’s mother
in order to obtain insurance proceeds for damaged videotapes. Two persons who lived in an
adjacent store died of smoke inhalation as a result of the fire. Defendant claimed that his
confession was coerced by police threats. Hingston, the manager of a nearby service station,
testified that at about the time of the fire two men purchased gasoline in a gas can and left in
a vehicle matching the general description of defendant’s vehicle.

Defendant’s successive post-conviction petition was supported by two affidavits. An
affidavit from Hingston recanted his trial testimony and alleged that he was told by the police
that two individuals had confessed to purchasing gasoline from him the morning of the fire,
and that the police threatened him with a fine and a negative report to his employer if he did
not cooperate. The second affidavit from a James Bell confessed to setting the fire for which
defendant was convicted. Bell did not reveal his guilt until after defendant filed his first three
post-conviction petitions.

The successive petition sufficiently stated a claim of newly-discovered evidence of
actual innocence to warrant an evidentiary hearing.

The affidavits are newly-discovered evidence. No amount of due diligence on
defendant’s part could have led to the discovery of Bell’s confession at the time of defendant’s
trial or his prior collateral proceedings. Nor could due diligence have compelled Hingston to
testify truthfully at defendant’s trial. Even though defendant had filed a previous post-
conviction petition claiming actual innocence based on the confession of a “James Dell,” the
court refused to assume or speculate that Bell and Dell were the same person. Even if they
were the same person, Bell’s affidavit was not available when defendant filed his prior
petitions.

Bell’s affidavit could not be rejected on the ground that it is positively rebutted by the
record and thus is unreliable. The State’s assertion that Bell’s version of the events is refuted
by evidence that a backdraft explosion occurred as a result of an oxygen-starved environment
would require the court to speculate regarding several facts and conclusions. The court
declined to make such credibility determinations.

The new evidence is material and not cumulative. Evidence is cumulative when it adds



nothing to what was already before the jury. Bell’s affidavit is exculpatory evidence that was
never heard by the jury at defendant’s trial. It is material to the central issue in the case – the
identity of the arsonist. Hingston’s evidence of police coercion was also not before the jury.
Hingston’s affidavit is material to the issue of police coercion, and would weaken the State’s
case because defendant claimed that his confession was also the product of police coercion.

The new evidence is also of such a conclusive character that it would probably change
the result on retrial. No eyewitness testimony directly connected defendant to the arson.
Defendant has long maintained that his confession was coerced. Taking the content of Bell’s
affidavit as true, it could be found to exculpate the defendant and refute the State’s evidence,
thereby changing the result on retrial. Taking Hingston’s affidavit as true would lend credence
to defendant’s claim that his confession was coerced, which if believed by the fact finder on
retrial would likely change the outcome of the case.

(Defendant was represented by Assistant Defender Kieran Wiberg, Chicago.)

People v. Inman, 407 Ill.App.3d 1156, 947 N.E.2d 319 (5th Dist. 2011) 
1. In a post-conviction proceeding, the trial court ordered a new sentencing hearing

after vacating defendant’s natural life sentence, which was to be served concurrently with a
30-year-sentence for attempt murder. At the new sentencing hearing, the court imposed a 35-
year-sentence to be served consecutively to the 30-year-sentence. Defendant then filed a post-
conviction petition raising a double jeopardy challenge to the consecutive nature of the new
sentences. The trial court dismissed the petition after finding that it was a “second or
subsequent” petition which the defendant could file only after obtaining leave of the court. 

The Appellate Court found that the 35-year-sentence constituted a new “conviction” for
purposes of the Post-Conviction Hearing Act. Thus, a post-conviction petition challenging the
35-year-sentence was not a “subsequent” petition, but the first petition challenging the new
“conviction.” Because defendant was not required to obtain leave of the court, the dismissal
order was reversed. 

2. A trial court loses authority to summarily dismiss a post-conviction petition where
it fails to examine the petition within 90 days to determine whether it is frivolous and patently
without merit. In such cases, counsel must be appointed and the petition advanced to the
second stage. 

The court concluded that erroneously believing that a petition could be filed only with
leave of the court was analogous to the situation in People v. Harris, 24 Ill.2d 115, 862
N.E.2d 960 (2007), where the petition was required to be advanced to the second stage
although the trial court’s failure to act was due to its mistaken belief that a post-conviction
petition could not proceed while the direct appeal was pending. Thus, the trial court’s
dismissal order was vacated and the cause remanded so that counsel could be appointed and
second stage proceedings conducted. 

(Defendant was represented by Assistant Defender Duane Schuster, Supreme Court
Unit.)

People v. Jenkins, 2016 IL App (1st) 133286 (No. 1-13-3286, 6/21/16)
Under the Post-Conviction Hearing Act, a post-conviction proceeding may be

commenced within a reasonable time after the defendant’s conviction and only one petition
may be filed without leave of the court. 725 ILCS 5/122-1(a-5), (f). The word “conviction” as
used in the Act is a term of art meaning a final judgment that includes both a conviction and
a sentence.

Following his conviction, defendant filed a post-conviction petition. The trial court
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granted the petition and the Appellate Court affirmed and remanded the case to the circuit
court for resentencing. After defendant was resentenced, he filed another post-conviction
petition in 2012 challenging the effective assistance of counsel at his original trial. The trial
court denied defendant leave to file the 2012 petition.

The Appellate Court held that when a post-conviction petition leads to resentencing,
a new petition filed after the resentencing should be considered an initial petition, not a
successive petition. Here a new judgment was entered when defendant was resentenced.
Defendant challenged that judgment for the first time when he filed his petition in 2012.
Under the Act, defendant had a right to file a petition challenging the new judgment without
first obtaining leave of the court.

The case was remanded for further post-conviction proceedings.
(Defendant was represented by Supervisor Linda Olthoff, Chicago.)

People v. Jones, 2016 IL App (1st) 123371 (No. 1-12-3371, 6/30/16)
1. Leave to file a successive post-conviction petition should be granted only if the trial

court determines that the petition states a colorable claim of actual innocence or establishes
cause and prejudice. To establish a claim of actual innocence, the petitioner must show that
the evidence in support of the claim is newly discovered, material and not merely cumulative,
and of such a conclusive character as to probably change the result on retrial. Under the
cause-and-prejudice test, the defendant must establish both cause for failing to raise the claim
earlier and prejudice.

Because the standard for obtaining leave to file a successive petition is greater than the
normal first-stage “frivolous or patently without merit” standard applied to initial petitions,
first-stage proceedings are unnecessary for subsequent petitions. If leave to file is granted, the
successive petition is docketed for second-stage proceedings.

A petition is advanced from the second to third stage if it makes a substantial showing
of a constitutional violation which would entitle the petitioner to relief if proven at a third-
stage evidentiary hearing. Because second-stage proceedings would be superfluous if the same
test was applied at the motion for leave to file and at the second stage, the substantial showing
required at the second stage must be greater than the probability required to obtain leave to
file a subsequent petition.

The court found that in deciding whether leave to file a successive petition should be
granted, the court may consider the successive petition and the documentation presented by
the petitioner. However, it is not proper for the court to review the trial record.

The court concluded that de novo review applies when reviewing whether the trial court
properly denied leave to file a successive petition raising a claim of actual innocence or arguing
cause and prejudice.

2. The court found that the petitioner should have been granted leave to file a
successive petition based on a claim of actual innocence. First, the affidavit of an eyewitness
was newly discovered where the affiant stated that he fled shortly after the offense because
threats had been made on his life. In addition, because the petitioner’s assertion that he was
not at the scene of the offense must be taken as true for purposes of the motion for leave to file,
the petitioner would not have known the identity of eyewitnesses who might have been able
to exonerate him.

Second, where the petitioner claimed that officers had coerced him, evidence that the
officers had been ordered to pay damages in a separate case for fabricating a confession was
newly discovered where the verdict in the other case was not issued until after defendant’s
first post-conviction petition had been dismissed. Concerning this point, the court concluded
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that the trial court improperly rejected a letter from an assistant appellate defender and a
newspaper article on the ground that such evidence would be inadmissible. Because the Rules
of Evidence do not apply in post-conviction proceedings, admissibility is not a factor in
determining whether a subsequent petition can be filed.

In addition, the evidence was material and not merely cumulative. First, the affidavit
of the only known eyewitness to the murder exonerated the petitioner and set forth details
that were consistent in almost all respects with the trial record. Second, the information in the
letter and newspaper article showed prior, similar misconduct by the officers involved in the
confession and corroborated the claim of physical and psychological coercion. The court also
noted that other than the petitioner’s confession, there was no evidence to connect him to the
offense.

Finally, the newly discovered evidence was of such conclusive character as to likely
change the result on retrial. The court reiterated that the only evidence of defendant’s
involvement in the offense consisted of his allegedly coerced confession, and that the
confession occurred under “odd” circumstances and did not match the physical evidence
recovered at the scene. Under these circumstances, there was a likelihood of a different result
when all of the newly discovered evidence was considered, including: (1) the affidavit of the
eyewitness who stated that defendant was not at the crime scene; (2) the affidavit of the
confessed shooter exonerating defendant; (3) the statements of two alibi witnesses discovered
after the trial by the prosecutor and which stated that defendant was with the witnesses; and
(4) information concerning similar misconduct by the same officers who obtained defendant’s
confession. 

3. The trial court also erred by denying defendant leave to file a second post-conviction
petition under the cause and prejudice test. A petitioner shows cause by identifying an
objective factor that impeded his or her ability to raise a specific claim during the initial post-
conviction proceedings. Here, cause was shown because the letter from the assistant appellate
defender and the newspaper article documenting the officers’ misconduct were not available
at the time of the first post-conviction petition.

Prejudice is shown by demonstrating that the claim not raised in the initial proceedings
so infected the trial that the resulting conviction or sentence violated due process. Here,
prejudice occurred because the new evidence showed misconduct by the same officers under
similar circumstances.

The trial court’s denial of leave to file a successive petition was reversed and the cause
remanded for the appointment of new counsel.

(Defendant was represented by Assistant Defender Jennifer Bontrager, Chicago.)

People v. Knight, 405 Ill.App.3d 461, 937 N.E.2d 789 (3d Dist. 2010) 
1. A defendant who seeks to file an untimely post-conviction petition must demonstrate

that the late filing was not due to his culpable negligence.
Defendant filed a post-conviction petition alleging that he was actually innocent of a

gang-related murder that occurred when he was incarcerated in the penitentiary, but was
coerced to plead guilty to the murder by gang members who forced him to accept responsibility
in order to placate prison officials. The petition alleged that the gang chief who ordered
defendant to accept responsibility died after the deadline for filing a timely petition had
passed, and that the gangs no longer controlled the prison. The court found that defendant’s
delay in filing the petition was not due to his culpable negligence but due to the continued
presence of the coercive force that caused defendant to plead guilty.

2. A freestanding claim of actual innocence is cognizable in post-conviction proceedings
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following a conviction resulting from a guilty plea when the defendant can show that the plea
was not knowing or voluntary. Defendant’s petition stated a cognizable claim of actual
innocence despite his plea of guilty because it alleged that defendant pleaded guilty despite
his innocence because of his fear of what gang members would do to him if he did not accept
responsibility for the murder.

3. To obtain relief under a claim of actual innocence, the evidence adduced by the
defendant must be newly discovered, i.e., it must be evidence that was not available at the
defendant’s original trial and that the defendant could not have discovered sooner through due
diligence. Evidence can qualify as newly discovered even if defendant was aware of it before
trial. The affidavits attesting to defendant’s innocence qualify as newly discovered because the
witnesses risked death by gang retaliation had they come forward sooner. 

4. A post-conviction petition may be dismissed without an evidentiary hearing at the
second stage if its factual claims are baseless or rebutted by the record. Otherwise, the
allegations must be taken as true and their credibility resolved by an evidentiary hearing.

Defendant’s guilty plea did not rebut his claim of innocence. Defendant did not state
at the plea hearing that he actually murdered the victim. The factual basis for the plea did not
contain a confession by the defendant. Defendant merely stipulated to the evidence that the
State represented it would present. His statement at the plea hearing that his plea was not
coerced was itself the result of coercion, according to the defendant. Whether the plea was
coerced should be resolved at an evidentiary hearing.

The affidavit of a witness that he relayed to defendant a message from the Gangster
Disciples that defendant had to “take the case” for the murder and that the gang would
provide defendant with an attorney is not so implausible as to not warrant an evidentiary
hearing. The State offered no evidence to rebut the witness’s allegation or to deny its
plausibility. Because the relevance of the witness’s testimony was to show the impact of the
perceived threat on defendant and not for the truth of the nature of the threat defendant
faced, any hearsay objection the State might have would fail.

One of the affidavits supporting the petition was from a co-defendant who pled guilty
to a lesser offense and stated at his plea hearing that the defendant stabbed the victim while
he participated. The State may not rely on those proceedings to rebut defendant’s petition and
defeat his request for an evidentiary hearing. Only the record of the proceedings from which
defendant seeks post-conviction relief may be considered to rebut defendant’s claim. Since
nothing in the defendant’s record positively rebutted the co-defendant’s affidavit, it must be
taken as true.

The court remanded for an evidentiary hearing.
(Defendant was represented by Assistant Defender Mark Fisher, Ottawa.)

People v. Little, 2012 IL App (5th) 100547 (No. 5-10-0547, 10/9/12)
1. The Post-Conviction Hearing Act (PCHA) generally limits a defendant to one post-

conviction petition. Successive petitions are disfavored. A defendant attempting to institute
a successive post-conviction proceeding through the filing of a second or successive petition
must first obtain leave of court by either demonstrating actual innocence or satisfying the
cause-and-prejudice test codified in 725 ILCS 5/122-1(f). The denial of leave to file a successive
petition is reviewed de novo.

2. Where a defendant files an initial post-conviction petition seeking only to reinstate
the right to a direct appeal that was lost due to counsel’s ineffectiveness, a subsequent petition
is not a successive petition for purposes of §122-1(f). The reference in §122-1(f) to “one petition
. . . without leave of court” refers to one complete opportunity to collaterally attack the
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proceedings resulting in the conviction. Where a defendant has been denied that opportunity
because he used an initial petition solely to reinstate his right to a direct appeal that was
forfeited through no fault of his own, he is restored to the procedural posture he would have
enjoyed if he had been represented by effective counsel who had filed a timely notice of appeal.
This construction is consistent with federal habeas law, which the Illinois Supreme Court has
relied on in interpreting the PCHA, as well as the intent of the legislature expressed in the
PCHA to make Illinois law consistent with federal law.

Because defendant’s first post-conviction petition was filed only to rescue his right to
a direct appeal, it was not a true collateral attack and should not have been counted as such.
The Appellate Court reversed the order of the circuit court denying defendant leave to file a
successive petition. 

3. The PCHA requires that a court review a petition within 90 days to determine if it
is frivolous or patently without merit. 725 ILCS 5/122-2.1. Failure to do so requires that the
court docket the petition for second-stage proceedings. This rule applies even if by honest
mistake the court disposes of a petition on the erroneous belief that it is a successive petition
brought without leave of court. 

Because the circuit court had failed to determine within 90 days of the filing of
defendant’s petition whether it was frivolous or patently without merit, the Appellate Court
further directed that the cause be remanded for second-stage proceedings.

(Defendant was represented by Assistant Defender Deborah Pugh, Chicago.)

People v. Lofton, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2011) (No. 1-10-0118, 6/30/11)
1. The Post-Conviction Hearing Act generally contemplates the filing of only one post-

conviction petition. Fundamental fairness allows the filing of a successive petition where the
petition complies with the cause-and-prejudice test. Even if a petitioner cannot show cause
and prejudice, the failure to raise a claim in an earlier petition will be excused if necessary to
prevent a fundamental miscarriage of justice where the defendant sets forth a claim of actual
innocence.

Petitioner’s claim of actual innocence was based on the affidavit of a co-defendant who
had been acquitted, alleging that he was the actual shooter and stating that petitioner was not
at the scene. This affidavit was consistent with the alibi that petitioner had asserted since the
date of his arrest. Because the petition contained a legitimate claim of actual innocence, this
claim is not subject to the cause-and-prejudice test, and thus is not statutorily barred and may
be considered on its merits.

2. At the second stage of a post-conviction proceeding, the relevant inquiry is whether
the petitioner has made a substantial showing of actual innocence such that an evidentiary
hearing is warranted. Dismissal at the second stage is warranted only when the petition’s
allegations of fact, liberally construed and in light of the original trial record, fail to make a
substantial showing of imprisonment in violation of the state or federal constitution. All well-
pleaded facts that are not positively rebutted by the trial record must be taken as true. The
circuit court may not engage in fact-finding or credibility determinations at the dismissal
stage; such determinations are made at the evidentiary stage.

The circuit court dismissed a petition, supported by a co-defendant’s affidavit claiming
that he was the actual shooter and that petitioner was not present at the scene. The court
dismissed on the ground that the affidavit did not support a claim of actual innocence because
the co-defendant had been acquitted at trial, had made a post-arrest statement implicating
petitioner, and did not execute the affidavit until 10 years after the fact. This was an
impermissible credibility determination by the circuit court. Credibility is an issue to be



reached at the evidentiary stage, not a second-stage dismissal hearing.
3. Evidence in support of a claim of actual innocence must be newly discovered,

material and not merely cumulative, and of such conclusive character that it would probably
change the result on retrial. Newly-discovered evidence is evidence that was discovered since
the trial and could not have been discovered earlier through due diligence. Evidence is
cumulative when it does not add anything to what was previously before the trier of fact.

The petition made a substantial showing that the evidence upon which petitioner’s
actual innocence was based was newly discovered. The co-defendant’s admission that he was
the shooter and that petitioner was not at the scene was not discovered until the co-defendant
contacted petitioner and subsequently signed the affidavit. Petitioner had no reason to contact
the co-defendant prior to the co-petitioner contacting him. Petitioner maintained he was not
at the scene and would not have known that the co-defendant was the shooter. Petitioner
would only have known that the co-defendant had been identified by a witness and charged
with the murder, but acquitted. This would not alert petitioner to the fact that the co-
defendant was the shooter and would sign an affidavit to that effect. Why co-defendant came
forward when he did was a matter to be investigated at an evidentiary hearing, rather than
to be considered at the dismissal stage.

Evidence that someone else was the shooter and that petitioner was not present at the
shooting is certainly material. It also adds to the evidence that was before the jury. A police
report named the co-defendant as the shooter, although the police officer who prepared the
report testified that was a mistake and he just assumed the co-defendant was the shooter. An
eyewitness testified that the co-defendant ran from the scene with the gun, although he
testified that petitioner was the shooter. Another co-defendant testified that he did not know
if petitioner was at the scene, although he had made a post-arrest statement that petitioner
was the shooter. The jury also had petitioner’s alibi testimony. The post-conviction petition
included an affidavit from an alibi witness who had testified at petitioner’s first trial (that
ended in a hung jury) that he would have testified if called as a witness at the second trial, as
well as the co-defendant’s affidavit. The record supports the affidavits to the extent that the
co-defendant is the only one who was immediately named and described by the eyewitness,
and the eyewitness consistently maintained that he saw the co-defendant run from the scene
with the gun.

The newly-discovered evidence is also so conclusive that it would probably change the
result on retrial. The co-defendant’s affidavit states not only that he was the shooter, but that
petitioner was not there. This is inconsistent with the eyewitness’s identification of petitioner,
but consistent with petitioner’s alibi and the eyewitness’s apparent initial identification of the
co-defendant as the shooter and his testimony that he saw the co-defendant run from the scene
with the gun. The co-defendant’s account is also consistent with the testimony of the
eyewitness to the extent that the co-defendant named another participant in the offense who
remained in a car, and the eyewitness testified that he knew that person, but did not see him
at the scene. Although the eyewitness identified petitioner in a lineup and at some point
provided a physical description of petitioner to the police, his initial identifications and
descriptions were of the co-defendant and another accomplice.

Because petitioner made a substantial showing of a claim of actual innocence based on
newly-discovered evidence, the cause was remanded for an evidentiary hearing. 

(Defendant was represented by Assistant Defender Jonathan Steffy, Chicago.)

People v. Love, 2013 IL App (2d) 120600 (No. 2-12-0600, 12/19/13)
1. The court reiterated precedent that a pro se post-conviction petition may not be
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summarily dismissed at the first stage of post-conviction proceedings on the ground that the
petition lacks a notarized verification affidavit. See People v. Turner, 2012 IL App (2nd)
100819. In support of its holding, the court referred to People v. Cruz, 2013 IL 113399, which
“favorably cited” Turner.

Similarly, the absence of a notarized verification affidavit is not a suitable ground for
denying leave to file a successive post-conviction petition.

2. Defendant filed a pro se post-conviction petition while his direct appeal was pending.
That petition was summarily dismissed on the same day his direct appeal was decided. The
ground for the summary dismissal was that the defendant failed to raise a constitutional issue
and argued only that a statutory provision had been violated.

Defendant did not appeal the summary dismissal, but subsequently filed a second pro
se post-conviction petition and an amended second post-conviction petition. The second petition
alleged, among other matters, that trial and appellate counsel were ineffective and that the
prosecution engaged in misconduct. The trial court treated the amended petition as a
successive post-conviction petition and denied leave to file it.

On appeal, defendant argued that because the petition filed during his direct appeal
did not raise a constitutional issue, it should have been characterized as a §2-1401 petition
even though it was labeled a post-conviction petition. Thus, defendant contended that his
second filing was his first post-conviction petition and that leave to file was not required.

The court concluded that it lacked jurisdiction to address issues concerning defendant’s
first petition, including whether the trial court should have characterized the pleading as a
§2-1401 motion instead of a post-conviction petition. To preserve review of a judgement
entirely disposing of a post-conviction proceeding, the party seeking review must file a notice
of appeal within 30 days of the entry of judgement or an order disposing of a timely filed
motion attacking the judgement. The trial court treated the first filing as a post-conviction
petition and entered a summary dismissal. Because that dismissal was a final judgement
resolving all of the issues that were raised in the petition, defendant had 30 days to file either
a notice of appeal or a motion attacking the judgement. By failing to act, defendant deprived
the Appellate Court of jurisdiction to consider any issues arising from the initial petition,
including whether it should have been treated as a post-conviction or §2-1401 proceeding.

3. Although the Post-Conviction Hearing Act contemplates that only one post-conviction
petition will be filed, the bar on multiple petitions is relaxed where: (1) the petitioner can
establish “cause” and “prejudice” for failing to raise the claim in the first petition, and (2)
where the defendant alleges that he is actually innocent of the crime.

Regardless of the basis for the exception, a petitioner who seeks to file a successive
post-conviction petition must first obtain leave of the court. It is the petitioner’s burden to
obtain leave and to submit sufficient documentation to allow the court to determine whether
leave should be granted.

To show “cause” for filing a subsequent post-conviction petition, the defendant must
show some objective factor external to the defense that prevented him from raising a specific
claim in the initial post-conviction petition. “Prejudice” is shown where the petitioner
demonstrates that the claims which he seeks to raise in the subsequent proceeding so infected
the trial that the conviction or sentence violated due process.

Here, defendant failed to show “cause.” The court rejected defendant’s argument that
he could not have challenged appellate counsel’s ineffectiveness in his initial petition because
the direct appeal was still pending when that petition was filed. The court noted that
defendant had possession of the appellate briefs before he filed the initial petition, and
therefore knew what issues had been raised on direct appeal.



Because no external reason impeded defendant’s ability to raise his claims in the initial
post-conviction proceeding, he was unable to show cause for the failure to assert the claims
at that point. Because defendant failed to show cause and both cause and prejudice must be
shown, the court was not required to consider the “prejudice” prong of the test.

4. In the course of its holding, the court noted that the “frivolous or patently without
merit” standard, which applies at the first stage of post-conviction proceedings, is inapplicable
to a successive petition. Because a petitioner must obtain leave of the court before a successive
petition may be filed, it would be superfluous to apply the “frivolous or patently without merit”
standard once leave has been granted.

(Defendant was represented by Assistant Defender Emily Filpi, Chicago.)

People v. Munoz, 406 Ill.App.3d 884, 941 N.E.2d 318 (1st Dist. 2010) 
1. Ordinarily, a defendant must satisfy the “cause and prejudice” test in order to file

a second or successive post-conviction petition. “Cause” consists of an objective factor external
to the defense which impeded counsel or the defendant from raising the claim in an earlier
proceeding. “Prejudice” is shown where a constitutional error so infected the trial that the
conviction violated due process. 

A post-conviction petition which raises a viable claim of actual innocence is not required
to satisfy the “cause” and “prejudice” test. To allege a claim of actual innocence based on newly
discovered evidence, the defendant must show that the evidence is material, noncumulative,
and likely to change the result of a retrial. In addition, the evidence could not have been
discovered in a more timely manner with the exercise of due diligence. 

2. Defendant’s pro se post-conviction petition made a sufficient showing of actual
innocence to dispense with the cause and prejudice requirement for his second post-conviction
petition. The petition presented the affidavit of an eyewitness who was discovered some 20
years after the original murder trial. The affidavit identified a different person as the shooter,
and said that defendant had not been at the scene. The affidavit also averred that the witness
contacted two police officers after the offense and told them what he had seen. Although one
of the officers testified at defendant’s trial and the witness would have been willing to testify,
the witness was not disclosed to the defense or contacted by the prosecution. 

3. Defendant also made a sufficient showing of a meritorious issue to avoid summary
dismissal. First, there was a sufficient showing that due diligence would not have disclosed
the witness at an earlier time. Although defendant did not indicate how or when he learned
of the witness, the affidavit was notarized by a Massachusetts notary public, indicating that
at some point the witness left Illinois. Furthermore, the State not only failed to disclose the
witness at the time of trial, but after he was convicted defendant unsuccessfully sought to
obtain grand jury transcripts and police investigation reports by filing a mandamus action. 

The court also concluded that defendant made a prima facie showing that the evidence
was noncumulative and would likely have changed the result at trial. An eyewitness who
exonerates the defendant does more than merely corroborate the defendant’s alibi. In addition,
although another eyewitness testified at trial that defendant was the shooter, that testimony
was suspect because the witness had been shot during the incident, which occurred on a dark
street, and the witness did not originally identify defendant as the shooter. Under these
circumstances, after hearing the newly-discovered witness a reasonable trier of fact could
conclude that defendant was not involved in the offense. 

Because defendant’s petition had an arguable basis in law and fact, the trial court erred
by dismissing it as frivolous and patently without merit. The order denying defendant’s
request for leave to file a successive post-conviction was vacated and the cause remanded for
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further proceedings. 
(Defendant was represented by Assistant Defender Jonathan Yeasting, Chicago.)

People v. Smith, 2016 IL App (1st) 140887 (Nos. 1-14-0887 & 1-14-0937 (cons), 3/1/16)
1. The post-conviction hearing act typically contemplates the filing of only one petition.

The court may normally only allow a defendant to file a successive petition if he demonstrates
cause and prejudice. 725 ILCS 5/122-1. But under the void-sentence rule, a sentence which is
not authorized by statute is void and may be subject to collateral attack at any time. 

2. In a successive post-conviction petition, defendant argued his extended-term
sentences were unauthorized by statute and hence void. The trial court denied leave to file the
successive petition.  On appeal, defendant argued that the trial court improperly dismissed
his successive petition since his sentences were void and subject to attack at any time.  

After defendant filed his opening brief, the Supreme Court decided People v.
Castleberry, 2015 IL 116916, abolishing the void-sentence rule. Defendant argued in his
reply that since Castleberry created a new rule, it should not apply retroactively to cases on
collateral review, and thus the void-sentence rule should apply to his case, allowing him to
challenge his sentence in a successive petition.

3. Under Teague v. Lane, 486 U.S. 288 (1989), a judicial decision that establishes a
new rule applies to all criminal cases pending on direct review, but does not apply (with two
exceptions inapplicable here) to cases on collateral review. A decision creates a new rule if the
result was not dictated by precedent existing at the time defendant’s conviction became final.

The Appellate Court held that Castleberry did not create a new rule. Instead it
abolished an old rule and thereby reinstated the rule that existed before the void-sentence rule
was established by People v. Arna, 168 Ill. 2d 107 (1995).

Since Castleberry “did not announce a new rule and cannot be applied retroactively,”
defendant could properly challenge his sentences in a successive post-conviction petition. The
court vacated the extended-term portion of defendant’s sentences.

(Defendant was represented by Assistant Defender Karl Mundt, Chicago.)

People v. Starks, 2012 IL App (2d) 110324 (No. 2-11-0324, modified on denial of rehearing
8/24/12)

1. At the first stage of a post-conviction proceeding, the court has 90 days to review the
petition to determine if it is frivolous or patently without merit. If the petition is not
dismissed, it moves to stage two. A court’s power to dismiss a petition sua sponte exists only
at stage one.

Defendant’s petition advanced to stage two when the trial court failed to rule within
90 days. The court then lost its power to sua sponte dismiss the petition on the ground that
the defendant lacked standing. The State had not filed a motion to dismiss for the court to
grant. Therefore, the court committed reversible error in dismissing the petition.

2. Generally, a defendant may only file one post-conviction petition unless the court
grants leave upon a showing of cause for the failure to bring the claim in the initial petition
and prejudice resulting from that failure. A defendant is excused from showing cause and
prejudice if his successive petition sets forth a claim of actual innocence. A claim of actual
innocence must be supported by evidence that is newly discovered, material and not merely
cumulative, and of such a conclusive character that it would probably change the result on
retrial.

Defendant’s petition made a claim of actual innocence supported with newly-discovered
DNA test results excluding him as the source of the semen on the complainant’s vaginal swab.
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The evidence is not cumulative. Evidence is cumulative when it adds nothing to what was
previously before the jury. The original post-conviction DNA test only excluded defendant as
the source of semen on complainant’s underwear. The new DNA evidence is different from that
DNA evidence and the evidence before the jury (which was only that defendant could not be
excluded as the source of the semen). 

Finally, the evidence is of such a conclusive nature that it would probably change the
result on retrial. Defendant had been convicted of aggravated battery and sexual assault
committed by a single offender. He had been granted a new trial on the sexual assault charges
in a previous post-conviction proceeding and at issue in this proceeding was only his battery
conviction. The jury heard evidence at trial that scientifically linked defendant to semen found
in the complainant’s vagina. This provided strong corroboration for the other evidence: the
identification testimony, bite-mark evidence, and evidence that defendant’s property was
found on the scene. The bite-mark evidence has now been discredited and defendant
maintained that he was robbed of his property the night of the attack. In these circumstances,
the new DNA and bite-mark evidence is of such a conclusive nature that it would probably
change the result on retrial.

Because the defendant had made a substantial showing of actual innocence, in the
interests of judicial economy, the Appellate Court remanded for third-stage proceedings.

People v. Warren, 2016 IL App (1st) 090884-C (No. 1-09-0884, 6/30/16)
1. In Miller v. Alabama, 567 U.S. ___, 132 S.Ct. 2455, ___ L.Ed.2d ___ (2012), the U.

S. Supreme Court concluded that mandatory life sentences without the possibility of parole
violate the Eight Amendment when imposed on offenders who are under the age of 18. In
People v. Davis, 2014 IL 115595, the Illinois Supreme Court held that Miller applies
retroactively to cases pending on collateral review at the time Miller was decided. Because
defendant was 17 at the time of the offense and was required to be sentenced to natural life
without the possibility of parole, and because his post-conviction appeal was pending when
Miller was decided, resentencing was required.

The court concluded that defendant was not procedurally barred from raising the issue
for the first time in an appeal from denial of a motion for leave to file a successive post-
conviction petition. First, the “cause and prejudice” standard for successive petitions was
satisfied because Miller was not available at the time of defendant’s earlier post-conviction
proceeding. In addition, a challenge to the constitutionality of a sentencing statute may be
raised at any time.

2. The Appellate Court previously affirmed the trial court’s denial of leave to file a
successive post-conviction petition, but the Supreme Court denied leave to appeal and
remanded the cause with instructions to vacate the judgment and reconsider the case in light
of Davis. The Appellate Court concluded that it was authorized to reach not only the
sentencing issue involved in Davis, but also to reconsider whether the trial court erred by
denying leave to file a successive post-conviction petition. The court concluded that because
it had vacated the prior judgment in accordance with the Supreme Court’s direction, there
would be no final judgment on the non-sentencing issues unless it also considered those issues.

The court rejected the argument that it was required to adhere to its previous holding
on the non-sentencing issues although a majority of the Appellate Court no longer agreed with
the earlier holding. Because the Supreme Court gave no specific directions concerning the non-
sentencing issues and denial of leave to appeal cannot be interpreted as implicit approval of
the lower court’s opinion, the Appellate Court concluded that it was required to issue a new
opinion on all the issues.
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The court rejected the argument that the law of the case doctrine required it to adhere
to its prior ruling. The law of the case doctrine applies only where there is a final judgment.
Because the previous judgment had been vacated, there was no final judgment on the
successive petition.

3. A motion for leave to file a successive petition based upon a claim of actual innocence
should be denied only where it is clear from a review of the successive petition and the
provided documentation that as a matter of law, the petitioner cannot set forth a colorable
claim of actual innocence. Applying de novo review, the court concluded that the evidence
supporting defendant’s claim was newly discovered, material and not merely cumulative, and
of such a conclusive character that it would probably change the result at a retrial. Therefore,
the defendant adequately pleaded an assertion of actual innocence to justify filing a successive
petition.

In the course of its holding, the court acknowledged that affidavits provided by the
petitioner were hearsay and that hearsay generally cannot be used to support post-conviction
claims. The Supreme Court has held that this rule should not be applied inflexibly, however.
Where the affidavits contained facts material to defendant’s innocence and alleged that two
persons who had confessed to the offense were hostile or unavailable to the petitioner, the
court elected to consider the affidavits. The court also noted that the affidavits might be
admissible at trial under various hearsay exceptions.

In a concurring opinion, Justice Gordon stated that because the Illinois Rules of
Evidence have been amended and do not now apply to post-conviction hearings, the fact that
supporting affidavits contain hearsay should not be considered in determining whether leave
to file a subsequent petition should be granted.

4. The court concluded that the affidavits qualified as “newly discovered evidence”
although defense counsel at defendant’s first post-conviction proceeding was aware of the
affiants and their willingness to testify. The court noted that the attorney retained by
defendant for the first post-conviction petition explained during proceedings on that petition
that he did not obtain affidavits because the statute of limitations was expiring. However,
counsel did not explain why he failed to amend the petitions and supply the affidavits during
the four-year period between the filing of the petition and the hearing on the State’s motion
to dismiss. In addition, defendant was rebuffed in his effort to obtain new counsel in the first
proceeding, and once he was represented by counsel could not present the evidence himself.
Under these circumstances, the evidence should be considered to be newly discovered.

The court noted that its holding was confined to the unique instance where defendant
retains counsel for the first post-conviction proceeding but that attorney fails to provide
reasonable assistance by presenting exculpatory evidence.

The trial court’s denial of the motion for leave to file a subsequent post-conviction
petition was reversed and the cause remanded for further proceeding.

(Defendant was represented by Assistant Defender Gilbert Lenz, Chicago.)

People v. Wideman, 2013 IL App (1st) 102273 (No. 1-10-2273, mod. op. 8/5/13)
1. Under 725 ILCS 5/122-1(f), a petitioner must obtain leave of the court to file a

successive post-conviction petition. Leave may be granted where the petitioner demonstrates
“cause” for failing to raise the claim in the original petition and “prejudice” resulting from the
error, or where the petitioner demonstrates newly discovered evidence of actual innocence. 

A successive petition is not evaluated under the “frivolous or patently without merit”
standard which applies to first stage proceedings. Instead, where a claim of actual innocence
is raised, leave to file the successive petition should be granted unless it is clear from a review
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of the petition and supporting documentation that as a matter of law, the petitioner cannot
assert a colorable claim of actual innocence. A colorable claim is one raising a probability “that
it is more likely than not that no reasonable juror would have convicted the defendant in light
of the new evidence.” 

2. Post-conviction petitions are subject to two verification requirements. First, §122-1(b)
of the Post-Conviction Hearing Act requires that a petition be “verified by affidavit.” Section
122-1 is intended to assure that the allegations of the petition are brought truthfully and in
good faith. 

Second, 725 ILCS 5/122-2 requires that a petition be accompanied by “affidavits,
records, or other evidence supporting its allegations or . . . state why the same are not
attached.” Section 122-2 is intended to show that the petition’s allegations can be objectively
and independently corroborated. The failure to satisfy the requirements of §122-2 justifies
summary dismissal of the petition.

3. The court concluded that the trial court properly denied leave to file a successive
petition based upon actual innocence. First, a self-verified statement by the defendant did not
constitute newly discovered evidence, as defendant was available both to testify at the original
trial and to provide detailed support for his claim of actual innocence during the initial post-
conviction proceedings. 

Furthermore, the supporting affidavits of two witnesses, which were attached to the
successive post-conviction petition, were not notarized, and no reasons were given to explain
the lack of notarization. The court concluded that the failure to notarize the supporting
affidavits, or explain the lack of notarization, provided sufficient justification for the trial court
to deny leave to file the petition without considering whether it would have also been proper
to deny leave based solely on defendant’s failure to have his own affidavit notarized. 

(Defendant was represented by Assistant Defender Todd McHenry, Chicago.)

People v. Wilson, 2014 IL App (1st) 113570 (No. 1-11-3570, 9/12/14)
Successive post-conviction petitions are disfavored and may proceed only where the

petitioner obtains leave of the court by either asserting actual innocence or satisfying the
cause-and-prejudice test. However, where the initial post-conviction petition sought only to
reinstate a direct appeal that was lost due to counsel’s ineffectiveness, a second petition is not
“successive.”

The Illinois Constitution provides a convicted person with the right to appeal his or her
conviction, and the Post-Conviction Hearing Act affords the statutory right to one complete
opportunity to collaterally attack the conviction via post-conviction proceedings. A post-
conviction petition which seeks only to reinstate an appeal which was lost through no fault of
the defendant is not a true collateral attack and does not represent a complete opportunity to
collaterally challenge the conviction.

Where defendant filed a post-conviction petition to regain the right to a direct appeal
after defense counsel failed to file a notice of appeal despite defendant’s request, a second
petition filed after the direct appeal had been resolved should not have been treated as a
successive petition. However, the court concluded that by dismissing the subsequent petition
as frivolous and patently without merit, the trial court applied the proper first-stage post-
conviction test. Therefore, the order dismissing the post-conviction petition was affirmed.

(Defendant was represented by Assistant Defender Tom Gonzalez, Chicago.)
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§9-1(i)(2)
Cause-and-Prejudice Test

People v. Pitsonbarger, 205 Ill.2d 444, 793 N.E.2d 609 (2002) 1. The Post-Conviction
Hearing Act contemplates the filing of only one post-conviction petition. The
"cause-and-prejudice" test is used to determine whether issues are waived because they could
have been raised on direct appeal and to determine whether, under the "fundamental fairness"
exception, claims raised in successive petitions may be considered on their merits. "Cause" is
"some objective factor external to the defense that impeded counsel's efforts" to raise the
specific claim in question in an earlier proceeding. "Prejudice" occurs where application of the
waiver doctrine would preclude consideration of an error that "so infected the entire trial that
the resulting conviction or sentence violates due process." See also, People v. Hudson, 195
Ill.2d 117, 745 N.E.2d 1246 (2001) ("actual prejudice" requires a showing that errors "worked
to [defendant's] actual and substantial disadvantage, infecting his entire trial with error of
constitutional dimensions"); People v. Morgan, 212 Ill.2d 148, 817 N.E.2d 524 (2004) (to qualify
for the "fundamental fairness" exception, a post-conviction petitioner must show both cause
for failing to raise the error in a prior proceeding and actual prejudice resulting from the error;
defendant did not show that newly-discovered evidence established his actual innocence). 

2. Even where a petitioner cannot show "cause and prejudice," the failure to raise a
claim in an earlier petition will be excused if the petition shows actual innocence or, in a death
proceeding, that defendant would not have been found death-eligible absent the error. See
also, People v. Hudson, 195 Ill.2d 117, 745 N.E.2d 1246 (2001); People v. Washington, 348
Ill.App.3d 231, 809 N.E.2d 239 (1st Dist. 2004).

3. Although prior cases have stated that successive petitions are permitted only where
there was a "fundamental deficiency" in proceedings on the original petition (see People v.
Free, 122 Ill.2d 367, 522 N.E.2d 1184 (1988); People v. Flores, 153 Ill.2d 264, 606 N.E.2d 1078
(1992)), a deficiency in the first proceeding is but one "cause" permitting a second petition.
Other examples of "cause" include where: (1) the claim is so novel that there was no legal basis
to raise it in an earlier petition, and (2) the factual basis for the claim was previously
unavailable. 

3. The "cause and prejudice" test is to be applied to the individual claims of a successive
post-conviction petition, not to the petition as a whole.

People v. Brown, 225 Ill.2d 188, 866 N.E.2d 1163 (2007) Defendant failed to establish
"cause" for his failure to challenge his sentence in his first post-conviction petition; defendant's
challenge to his sentence was predicated on the court's determination that the Safe
Neighborhoods Act, which raised the sentencing range, was unconstitutional and of no effect,
and it was clear that legal precedent supported defendant's challenge at the time of his first
petition. 

People v. Holman, 191 Ill.2d 204, 730 N.E.2d 39 (2000) Argument that defendant had been
denied a fitness hearing while on psychotropic medication was forfeited; defendant could not
show "cause" where there was no "objective circumstance that would have prevented
defendant's lawyers from raising the same issue" in the "initial post-conviction petition," and
could not establish "prejudice" because the failure to request a fitness hearing did not so infect
the proceedings as to violate due process.

People v. Hudson, 195 Ill.2d 117, 745 N.E.2d 1246 (2001) "Cause" was shown where the U.S.

http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2002327418&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2002327418&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001190786&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2001190786&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001190786&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2001190786&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2005138493&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2005138493&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001190786&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2001190786&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004384321&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004384321&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004384321&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2004384321&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1988020773&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1988020773&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1988020773&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1988020773&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1992199353&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1992199353&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1992199353&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1992199353&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011874535&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2011874535&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000109294&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000109294&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001190786&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2001190786&HistoryType=F


Supreme Court had not definitely spoken on the issue at the time of defendant's direct appeal. 

People v. Smith, 352 Ill.App.3d 1095, 817 N.E.2d 982 (1st Dist. 2004) Defendant established
"cause" for purposes of his successive post-conviction petition where, at the time defendant
filed his first petition, he was unaware of a pattern of perjury by the State's expert witness
(Pamela Fish). Defendant also established "prejudice." The use of perjury violated due process.
Even if Fish's testimony was not, in and of itself, conclusive of defendant's guilt, it was a
material factor at trial where the State relied on it to connect defendant to the crime. Thus,
defendant's successive petition was improperly dismissed without an evidentiary hearing.

___________________________________
Cumulative Digest Case Summaries §9-1(i)(2)

People v. Davis, 2014 IL 115595 (No. 115595, 3/20/14)
1. Defendant filed a successive post-conviction petition arguing that his mandatory

sentence of natural life imprisonment for an offense he committed when he was 14 years old
violated the Eighth Amendment to the United States Constitution. The Illinois Supreme Court
held that defendant established cause and prejudice allowing him to raise this issue for the
first time in a successive petition. 

The Post-Conviction Hearing Act contemplates the filing of only one post-conviction
petition. 725 ILCS 5/122-1(f). Because successive petitions impede the finality of criminal
litigation, a defendant faces immense procedural default hurdles in filing a successive petition,
and these hurdles are lowered only in very limited circumstances. One such circumstance is
where the petitioner establishes cause and prejudice. Cause refers to some objective factor
external to the defense that impeded counsel’s efforts to raise the claim in an earlier
proceeding. Prejudice refers to a constitutional error that so infected the entire trial that the
resulting conviction or sentence violates due process.

2. In Miller v. Alabama, 567 U.S. ___ , 132 S.Ct. 2455, 183 L.Ed.2d 407 (2012), the
United States Supreme Court held that because juveniles “are constitutionally different from
adults for purposes of sentencing,” it is impermissible to impose a mandatory sentence of
natural life imprisonment on juveniles under 18. A mandatory sentence precludes
consideration of mitigating circumstances such as: the juvenile’s age; his family and home
environment; the circumstances of the offense, including the extent of his participation; his
ability to interact with police, prosecutors, and to assist in his defense; the effect of family or
peer pressure; and the possibility of rehabilitation. For these reasons, a sentencing court must
have the opportunity to consider mitigating circumstances before imposing a sentence of
natural life imprisonment on a juvenile.

3. The Illinois Supreme Court held that Miller applies retroactively to cases on
collateral review and thus defendant established cause and prejudice allowing him to raise his
sentencing issue for the first time in a successive petition. Miller’s new ruling, which was
decided after defendant filed his prior post-conviction petition, constitutes cause because it
was not available earlier to counsel. It constitutes prejudice because it applies retroactively
to defendant’s sentencing hearing, rendering his mandatory life sentence unconstitutional. The
Court vacated defendant’s mandatory life sentence and remanded for a new sentencing
hearing.

4. Defendant also attempted to argue in his successive petition that he received
ineffective assistance of counsel at his juvenile transfer hearing. The Court held that
defendant was not entitled to raise this claim in a successive petition. Since this was
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defendant’s fifth request for collateral review the procedural default hurdles he faced were
“immense.” 

Defendant’s claim was based on a recently obtained affidavit from a witness who now
claimed, contrary to his earlier testimony, that defendant did not take an active role in the
offense. Defendant argued that his claim could not have been raised earlier because he did not
discover this evidence until his current counsel recently spoke to the witness. The Court
rejected this argument, holding that defendant failed to explain why he was unable to discover
this allegedly new evidence sooner, or raise this issue in any of his earlier petitions. A
defendant is not permitted to develop the evidentiary basis for claims in a piecemeal fashion.
Defendant thus failed to establish cause and his claim was barred.

People v. Evans, 2013 IL 113471 (No. 113471, 2/22/13)
The Post-Conviction Hearing Act permits the filing of only one petition without leave

of court. Leave of court is granted only when the defendant demonstrates cause for the failure
to bring the claim in the initial post-conviction proceeding and prejudice resulting from that
failure. 725 ILCS 5/1221(f). To show cause, defendant must identify an objective factor that
impeded his ability to raise a specific claim during the initial proceedings. 

All citizens are charged with knowledge of the law and ignorance of the law or legal
rights will not excuse a delay in filing a lawsuit. Therefore, ignorance of the law cannot, as a
matter of law, constitute cause that excuses the failure to raise the claim in the prior
proceeding.

Defendant claimed that the requirement that he serve an MSR term violated his right
to due process because the MSR term was not imposed by the trial court at sentencing. The
excuse that he offered for failing to include the claim in his initial petition was that he had not
yet discovered that he would be subject to an MSR term, and when he did, he had to do more
research to discover what could be done.

At the time that defendant was sentenced, the Unified Code of Corrections provided
that every Class X sentence included an MSR term by operation of law. 730 ILCS 5-8-1(d)(1).
Defendant is presumptively charged with knowledge of this provision and his subjective
ignorance of it is not an objective factor that impeded his ability to raise the MSR claim
sooner. Therefore, as a matter of law, defendant cannot demonstrate cause that would allow
him to file a successive petition.

(Defendant was represented by Assistant Defender Patrick Cassidy, Chicago.)

People v. Guerrero, 2012 IL 112020 (No. 112020, 2/17/12) 
1. A successive post-conviction petition may be filed only with leave of the court. (725

ILCS 5/122-1(f)). Leave to file may be granted only if the petitioner demonstrates “cause” for
failing to bring the claim in the initial post-conviction petition and “prejudice” resulting from
that failure. “Cause” requires a showing of an objective factor that impeded the petitioner’s
ability to raise a specific claim during the initial post-conviction proceeding. “Prejudice”
requires a showing that the claim which was not raised in the first proceeding so infected the
trial that the conviction or sentence violated due process. Both “cause” and “prejudice” must
be shown for the trial court to grant leave to file a subsequent petition. 

2. The Supreme Court concluded that defendant who entered a guilty plea for an agreed
sentence, and who claimed that the trial court had failed to admonish him of the mandatory
supervised release term, could not show “cause” for failing to raise the issue in his initial post-
conviction proceeding. Although defendant claimed that he first learned of the MSR term
several years after the initial post-conviction proceeding was complete, he testified that he
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knew he would be required to serve a parole term when he was transferred to adult DOC.
Because the record showed that defendant was in an adult institution during the initial post-
conviction proceeding, the record rebutted his claim that he could not have raised the trial
court’s failure to admonish at that time. 

In addition, the trial court’s finding that there was not “cause” for failing to raise the
issue in the initial proceeding was subject to the manifest weight of the evidence standard of
review. The trial court’s finding was not against the manifest weight of the evidence; the
failure of a post-conviction petitioner (or his counsel) to recognize the factual or legal basis of
a claim does not constitute “cause.” 

Finally, although the case law at the time of the initial proceeding was against
defendant on the failure to admonish issue, the claim itself was not new and had been raised
unsuccessfully for several years. A lack of precedent for a particular position does not
constitute “cause” for failing to raise the issue; even where the law is unfavorable, an issue
must be raised to preserve it for review. 

(Defendant was represented by Assistant Defender Kerry Bryson, Ottawa.)

People v. Ortiz, 235 Ill.2d 319, 919 N.E.2d 941 (2009) 
1. Generally, the Post-Conviction Hearing Act contemplates that only a single post-

conviction petition will be filed. Any constitutional claim not raised in the original or amended
petition is waived, unless a successive petition is permitted for reasons of fundamental
fairness. Interests of fundamental fairness justify a successive petition if the petitioner
satisfies the “cause and prejudice” test, or if a claim of actual innocence is raised. 

Successive petitions raising claims of actual innocence are not subject to the “cause and
prejudice” test. In rejecting the State’s argument that 725 ILCS 5/122-1 requires that the
“cause and prejudice” test be satisfied for all successive petitions, the court stressed that the
due process clause of the Illinois Constitution affords post-conviction petitioners the right to
assert a free-standing claim of innocence based on newly-discovered evidence.

2. The court rejected the State’s argument that multiple post-conviction petitions
raising claims of actual innocence assert the same “claim,” and therefore are subject to the
“cause and prejudice” test. A claim of actual innocence based on additional newly discovered
evidence is not the same as a previous claim that was based on different evidence. “Defendant
is not precluded from raising multiple claims of actual innocence where each claim is
supported by new discovered evidence.” 

Thus, collateral estoppel did not apply where the defendant filed three post-conviction
petitions alleging actual innocence, but the third petition offered two eyewitnesses who had
previously been unknown. 

3. In addition, the trial court erred by denying post-conviction relief on defendant’s
claim of actual innocence. To qualify as “newly-discovered” evidence justifying relief, evidence
must have been discovered since the trial and such that it could not have been discovered at
the time of trial through the exercise of due diligence. In addition, the evidence must be
material rather than cumulative, and of such conclusive character as to probably change the
result on retrial. 

The testimony of a eyewitness who was not known at the time of trial, and who claimed
that defendant had not been present at the time of the offense, clearly qualified as “newly
discovered” evidence. Although a prior petition raised a claim of actual innocence based on a
different eyewitness whose existence had been unknown at trial, this instant petition was
proper where it concerned a separate witness whose testimony was broader than that raised
in the previous argument. 
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The court also found that the evidence was material and not cumulative. Because the
testimony “supplied a first-person account of the incident that directly contradicted the prior
statements of the two eyewitnesses for the prosecution,” it was not cumulative to testimony
which supported defendant’s alibi defense or to the State’s witnesses recantations of their trial
testimony. “Rather, it added to what was before the fact-finder.” 

Finally, the evidence was of such conclusive character as to likely change the result on
retrial. The new evidence directly contradicted the testimony of two prosecution witnesses,
which had been recanted, and made the evidence of innocence stronger than it had been at the
original trial. In addition, there was no physical evidence linking defendant to the offense.
Under these circumstances, defendant satisfied the requirements for obtaining a new trial due
to newly discovered evidence. 

The trial court’s order denying defendant’s post-conviction petition was reversed, and
the cause was remanded for a new trial.

People v. Smith, 2014 IL 115946 (No. 115946, 12/4/14)
1. Unless an issue of actual innocence is involved, leave to file a successive post-

conviction petition may be granted only if the petitioner satisfies the “cause and prejudice”
test. 725 ILCS 5/122-1(f). “Cause” is shown by identifying an objective factor that impeded the
petitioner’s ability to raise a specific claim during the initial post-conviction proceedings.
“Prejudice” is demonstrated where the claim in question “so infected the trial that the
resulting conviction or sentence violated due process.” 725 ILCS 5/122-1(f).

Section 122-1(f) does not define a standard for determining whether the petitioner has
met the cause and prejudice test. In other words, §122-1(f) “does not answer whether a
successive post-conviction petitioner must demonstrate cause and prejudice by actively
pleading it, or by actually proving it. If the petitioner is required to prove cause and prejudice,
section 122-1(f) does not provide a method for presentation of evidence.” Furthermore, the
legislature has not heeded the Supreme Court’s requests that it provide guidance on this point.
See People v. Evans, 2013 IL 113471.

In the absence of legislative guidance, the court concluded that where leave to file a
successive petition is sought prior to first stage proceedings on the successive petition, cause
and prejudice is to be determined on the pleadings rather than based on evidence. Thus, a pro
se motion for leave to file a successive post-conviction petition satisfies the cause and prejudice
requirement if it alleges facts demonstrating cause and prejudice.

The court noted, however, that a higher standard than the first stage “frivolous or
patently without merit” standard is required in order for the trial court to grant leave to file
a successive petition. Instead, the petitioner must submit enough documentation to allow the
trial judge to determine whether the allegations fail as a matter of law or whether the
successive petition and supporting documentation are insufficient to justify further
proceedings.

2. Here, the petitioner did not satisfy the prejudice prong of the cause and prejudice
test. The motion for leave to file a successive petition claimed that: (1) direct appeal counsel
was ineffective for failing to argue that the prosecutor had made improper comments during
opening statements, and (2) initial post-conviction counsel provided unreasonable
representation where he failed to amend the pro se petition to include a claim of ineffective
assistance of appellate counsel. To establish prejudice, defendant must show that the claim
omitted from the initial petition so infected the entire trial that the resulting conviction
violated due process.

This test was not satisfied here. Although the prosecutor commented in opening
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argument that a witness would testify that defendant had a gun on the night of the shooting,
the trial court instructed the jury repeatedly that opening statements were not evidence. In
addition, in closing argument the prosecutor acknowledged that defendant did not have a gun.
Furthermore, in his closing argument defense counsel pointed out the inconsistency between
the State’s opening and closing arguments. Finally, defendant was convicted on a theory of
accountability. Under these circumstances, erroneously claiming in opening statement that
defendant had a gun could not have infected the entire trial to the extent that the resulting
conviction violated due process.

(Defendant was represented by Assistant Defender Brian Carroll, Chicago.)

People v. Wrice, 2012 IL 111860 (No. 111860, 2/2/12)
1. Under People v. Wilson, 116 Ill.2d 29, 506 N.E.2d 571 (1987), use of a coerced

confession as substantive evidence of guilt cannot be harmless error. Here, the court modified
the rule to hold that use of a physically coerced confession as substantive evidence of guilt
cannot be harmless error. 

2. The court rejected the State’s argument that the Wilson rule will allow petitioners
to easily establish “prejudice” for purposes of the “cause” and “prejudice” test, and will
therefore invite frivolous claims of coerced confessions in successive post-conviction petitions.
First, a post-conviction petitioner must show both “cause” and “prejudice” in order to obtain
leave to file a subsequent post-conviction petition. Here, the State conceded that the defendant
had established “cause” for failing to raise the issue in his earlier petitions. 

Second, meeting the “cause” and “prejudice” test does not entitle the petitioner to relief.
Instead, the petition merely proceeds to adjudication, with the petitioner required to carry the
burden to establish the truth of his allegations. 

Because defendant alleged that newly discovered evidence showed that his confession
was the product of police torture, and the State conceded that defendant had shown “cause”
for failing to raise the issue in prior post-conviction proceedings, the trial court’s order denying
leave to file a subsequent post-conviction petition was reversed and the cause remanded for
the appointment of post-conviction counsel and second stage proceedings. 

(Defendant was represented by Assistant Defender Heidi Lambros, Chicago.)

People v. Almodovar, 2013 IL App (1st) 101476 (No. 1-10-1476, 1/18/13)
1. The Post-Conviction Hearing Act generally contemplates the filing of only one post-

conviction petition. Fundamental fairness will allow the filing of a successive petition where
petitioner satisfies the cause-and-prejudice test or where the petition sets forth a claim of
actual innocence.

“Cause” exists where an objective factor impeded the petitioner’s ability to raise a
specific claim during the prior post-conviction proceeding. “Prejudice” is shown where the error
so infected the trial that the resulting conviction or sentence violates due process. This test
is codified in the Act. 725 ILCS 5/122-1(f).

2. Defendant sought leave to file a successive post-conviction petition alleging that
newly-discovered evidence of a pattern of misconduct by Detective Guevara supported his
claim that Guevara had used suggestion to induce witnesses to identify him as the offender.
In a prior post-conviction proceeding, defendant had claimed that Guevara had suggested the
identification of the defendant to the witnesses. The hearing court had rejected that claim
after an evidentiary hearing at which it found the testimony of the identification witness who
claimed that suggestion occurred to be not credible. 

3. The Appellate Court concluded that the new evidence satisfied the cause-and-
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prejudice test. The State did not contest that if Guevara did use suggestive procedures,
prejudice exists. Nor did it contend that evidence of Guevara’s pattern of misconduct was
reasonably available to defendant in the prior proceeding. The new evidence was highly
relevant to the central issue of whether Guevara improperly influenced the witness
identifications used to convict defendant and, if true, would damage the credibility of
Guevara’s account that no suggestion occurred. The credibility problems of the witness who
claimed suggestion at the prior proceeding merely highlighted the importance of the new
evidence casting doubt on Guevara’s credibility. A fact finder could view the evidence of
Guevara’s pattern of misconduct as leveling the playing field between him and the witness in
terms of credibility.

(Defendant was represented by Assistant Defender Sean Collins-Stapleton, Chicago.)

People v. Anderson, 401 Ill.App.3d 134, 929 N.E.2d 1206 (1st Dist. 2010) 
1. The court acknowledged that under People v. Ortiz, 235 Ill.2d 319, 919 N.E.2d 941

(2009), a post-conviction petitioner who raises a claim of actual innocence in a subsequent
post-conviction petition is excused from satisfying the “cause and prejudice” test. The court
concluded, however, that even petitioners who raise claims of actual innocence are required
to obtain leave of the court to file a successive post-conviction petition. Here, defendant’s
failure to seek leave to file a subsequent petition justified the trial court’s dismissal of the
petition. 

2. The court also noted that where a §2-1401 petition is recharacterized as a post-
conviction petition, the trial court should explicitly admonish the defendant that if he
previously filed a post-conviction petition, he must seek leave to file the recharacterized
pleading as a successive petition. 

(Defendant was represented by Assistant Defender Michael Orenstein, Chicago.) 

People v. Anderson, 402 Ill.App.3d 1017, 931 N.E.2d 715 (1st Dist. 2010) 
Defendant pleaded guilty to 11 charges, and filed a total of four post-conviction

petitions. On appeal from denial of a motion for leave to file the fourth petition, the Appellate
Court held that the petitioner failed to show a valid claim of actual innocence or meet the
“cause and prejudice” test. The trial court’s order denying leave to file a successive post-
conviction petition was affirmed. 

1. The Post-Conviction Hearing Act contemplates the filing of only one post-conviction
petition, and requires that the petitioner obtain leave of the court before filing a successive
petition. Leave of the court may be granted only if the petitioner demonstrates both “cause”
for the failure to bring the claim in the initial post-conviction petition and “prejudice” resulting
from that failure. 

To establish “cause,” the petitioner must identify an objective factor that impeded his
ability to raise a specific claim during the original post-conviction proceeding. To show
“prejudice,” the petitioner must demonstrate that the error so infected the trial that the
conviction violated due process. 

2. A petitioner does not need to establish “cause” and “prejudice” if he can show a valid,
free-standing claim of actual innocence. To raise such a claim, the petitioner must present
newly discovered evidence of actual innocence which was not available at his original trial and
which could not have been discovered through the exercise of due diligence. Furthermore, the
newly discovered evidence must be material, noncumulative, and of such conclusive character
as to probably change the result at trial.

3. Here, the petitioner failed to establish a free-standing claim of actual innocence. 
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A. Initially, the court noted that it was not required to consider a claim of actual
innocence based on defense counsel’s ineffectiveness. The same claim had been raised in prior
post-conviction petitions, and the supplemental petition did not contain any newly-discovered
evidence on this point. The doctrine of res judicata applies to claims of actual innocence that
are not based on newly discovered evidence.

B. The court did reach a claim of actual innocence based on police coercion to
obtain a confession, although the issue had been raised in prior petitions, because the
petitioner presented newly discovered evidence consisting of: (1) the July 2006 Report of the
Special State’s Attorney’s Investigation into allegations of torture by members of the Chicago
Police Department, and (2) a document filed by a group of 28 nonprofit organizations
requesting a public hearing concerning police torture. The court agreed that the evidence was
newly discovered and could not have been discovered through due diligence, because it came
into existence several years after defendant’s guilty pleas. 

However, the newly discovered evidence was not so material and conclusive as to likely
change the result at trial. To meet this burden, the petitioner was required to show that had
the evidence been available, he would have gone to trial and obtained an acquittal. Neither the
report nor the request satisfied this standard, as neither contained any specific support for
defendant’s claims. Instead, at most the evidence showed only that other criminal suspects
had been tortured by Chicago police officers. “Generalized claims of misconduct, without any
link to defendant’s case, . . . are insufficient to support a claim of coercion.” 

Furthermore, in view of the evidence presented as part of the factual basis for the
guilty pleas, there was little likelihood that the newly discovered evidence would have resulted
in acquittal. In particular, at least one eyewitness identified defendant as the offender in each
of the charges. 

4. Similarly, the petitioner could not satisfy the “cause” and “prejudice” test based on
the special report and the request for a public hearing. Evidence that comes into existence
after the completion of an earlier post-conviction proceeding constitutes “cause,” because there
was an objective impediment to raising the claim in the earlier proceeding. Here, however,
there was no reasonable probability that the new evidence would have resulted in an acquittal
at trial. Therefore, defendant was unable to establish “prejudice.” 

(Defendant was represented by Assistant Defender Brian McNeil, Chicago.)

People v. Chambers, 2013 IL App (1st) 100575 (No. 1-10-0575, 8/13/13)
1. The trial court’s order denying leave to file a successive post-conviction petition

stated that defendant “is hereby fined $105.00 and the Clerk of the Circuit Court will be
instructed not to accept any further filings from [defendant] until his sanction has been
satisfied in full.” 735 ILCS 5/22-105, which authorizes the imposition of court costs against
prison inmates who file post-conviction petitions which are determined to be frivolous,
provides that “[n]othing in this Section prohibits an applicant from filing an action or
proceeding if the applicant is unable to pay the court costs.” 

Applying de novo review on the ground that the issue concerned the statutory authority
of the trial court, the Appellate Court found that the prohibition against additional filings
conflicted with the plain and ordinary language of §22-105. “The circuit court . . . effectively
prohibited defendant from making future filings based on court costs assessed, despite the
clear language stating otherwise in section 22-105 of the Code.” 

The court also noted that in People v. Alcozer, 241 Ill.2d 248, 948 N.E.2d 70 (2011),
the Illinois Supreme Court upheld the imposition of court costs upon persons who file frivolous
post-conviction proceedings but found that §22-105 does not prohibit prisoners from
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petitioning for post-conviction relief even if they cannot afford to pay court costs.
The Appellate Court rejected the State’s argument that Illinois Supreme Court Rule

137, which provides that the signature of an attorney or a party constitutes a certificate that
he or she believes that the allegation is warranted by existing law or a good faith argument
for the extension of existing law and authorizes an appropriate sanction where a document is
signed in violation of the rule, permits a ban on filing post-conviction petitions until court costs
for prior petitions have been paid. The court noted that §22-105 is a specific provision
addressing frivolous filings by prisoners, while Rule 137 is a general rule governing the filing
of all documents. It is a fundamental rule of statutory construction that a specific provision
prevails over a general provision. 

Because the trial court erred by prohibiting the defendant from filing further pleadings
before the sanction for prior filings was paid, the prohibition was void. The court remanded
the cause with instructions that the trial court vacate its order precluding defendant from
filing future petitions until the $105 penalty had been paid.

2. The court rejected defendant’s argument that on appeal from denial of post-
conviction relief, he could argue for the first time that a mandatory life sentence on a person
who was a minor at the time of the offense violates Miller v. Alabama, ___ U.S. ___, 132 S.Ct.
2455, 183 L.Ed.2d 407 (2012). In Miller, the Supreme Court held that the Eighth Amendment
is violated by mandatory life sentences without parole for persons who were under the age of
18 at the time of their crimes. Miller did not prohibit sentencing juveniles to life
imprisonment without parole, but held that the mandatory imposition of such a sentence
violates the Constitution. 

The court noted that mandatory life sentences may be applied to persons other than
those whose offenses were committed when they were minors, and that under People v.
Williams, 2012 IL App (1st) 111145, a sentence which violates Miller is not void ab initio. In
Williams, the court could reach the issue because the petitioner satisfied the “cause and
prejudice” test for successive post-conviction petitions by arguing that the Eighth Amendment
was violated by a mandatory life without parole for a juvenile. 

Here, by contrast, defendant’s successive post-conviction petition did not include any
argument concerning the constitutionality of his mandatory sentence of life without parole.
Under these circumstances, defendant failed to satisfy the cause and prejudice requirement.
Thus, the court could have considered the issue only if the sentence was void ab initio, a
holding which was foreclosed by Williams. 

The court also noted that a sentence is void only if the court which rendered it lacked
jurisdiction to do so. Unless a statute is unconstitutional on its face, the fact that the sentence
which it authorizes is applied improperly does not mean that the trial court lacked
jurisdiction. 

In reaching its holding, the court rejected the reasoning of People v. Luciano, 2013
IL App (2d) 110792, which held that a sentence which violates Miller is void. 

(Defendant was represented by Assistant Defender Manuel Serritos, Chicago.)

People v. Craighead, 2015 IL App (5th) 140468 (No. 5-14-0468, 9/11/15)
Defendant filed a pro se post-conviction petition in October 2004. The trial court

advanced the petition to the second stage after finding that it presented the gist of a
constitutional issue. Without objection by the State, counsel sought additional time to file an
amended petition. The first amended petition was filed in 2009.

The State then filed a motion to dismiss the petition on grounds of untimeliness,
alleging that the deadline for filing a post-conviction petition passed some seven months before
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the original petition was filed. In 2011, the trial court denied the motion to dismiss. The State
did not file a motion to reconsider.

Defense counsel then filed two additional amended petitions, both without objection by
the State. Both amended petitions incorporated Miller v. Alabama, 567 U.S. ____, 132 S. Ct.
2455 (2012), which found that the Eighth Amendment is violated by imposition of a mandatory
life sentence without parole on a person under the age of 18 at the time of the offense.
Defendant also supplemented his petition with People v. Davis, 2014 IL 115595, which held
that Miller applies retroactively to cases on collateral review.

The trial court denied the State’s motion to dismiss the third amended petition and
advanced the issue of the retroactivity of Miller to the third stage. At a hearing held in 2014,
the trial court found that defendant was entitled to a new sentencing hearing under Miller
and Davis, but that all other issues raised in the amended petition were waived or without
merit. The trial court also found that the State’s claim concerning the timeliness of the original
petition was preserved for appeal.

1. Only one post-conviction petition is permitted unless the trial court grants leave for
a successive petition. In addition, claims not raised in the initial petition are waived unless
an exception to the waiver doctrine is justified by fundamental fairness. Whether to allow a
successive petition or make an exception to the waiver doctrine generally depends on the
“cause and prejudice” test, which requires the petitioner to identify an objective factor which
impeded his or her ability to raise a specific claim during the initial proceeding and show that
the claim so infected the trial that the resulting conviction or sentence violated due process.

2. The court determined that the timeliness and retroactivity issues were intertwined
and should be considered together. The court noted that the Post-Conviction Hearing Act is
to be interpreted liberally to allow issues of constitutional deprivation to be considered. The
court also noted that the State raised a timeliness objection concerning only the original
petition and not the amended petitions.

The court concluded that the new substantive rule announced in Miller constituted
“cause” for failing to raise the issue earlier, and the Davis holding concerning retroactivity
established prejudice. Thus, even if the trial court should have dismissed the original petition
because it was untimely, the final amended petition would have satisfied the cause and
prejudice test and permitted defendant to file a successive petition.

The court rejected the State’s request to hold its decision in abeyance because the
United States Supreme Court has accepted certiorari in a case concerning the retroactivity of
Miller. The court noted that once the Illinois Supreme Court has defined the law concerning
any point, the Appellate Court is required to follow that precedent. Because the Supreme
Court’s decision in Davis is clear, it is binding.

The cause was remanded for a new sentencing hearing.
(Defendant was represented by Assistant Defender Alex Muntges, Mt. Vernon.)

People v. Diggins, 2015 IL App (3d) 130315 (No. 3-13-0315, 11/12/15)
A defendant must obtain leave of the court before he can file a successive post-

conviction petition. The court may only grant leave if the defendant demonstrates cause and
prejudice. 725 ILCS 5/122-1(f). Cause is shown by identifying an objective factor that impeded
the defendant’s ability to raise the claim in his initial petition.

In Martinez v. Ryan, 132 S.Ct. 1309 (2012), the United States Supreme Court held
that when a defendant raises certain ineffective assistance of counsel claims in a federal
habeas corpus proceeding, cause may be shown by the lack of counsel during initial collateral
proceedings. Here, defendant requested leave to file a successive post-conviction petition

https://www.westlaw.com/Document/I115543a68afc11e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


alleging in part that his trial counsel was ineffective. As cause for his failure to raise this issue
in his initial petition, defendant argued that he did not have counsel during the proceedings
on his initial post-conviction proceeding.

The Appellate Court rejected defendant’s argument. It held that Martinez only applies
to federal habeas cases, and does not apply to successive post-conviction petitions in Illinois.
Defendants do not have a constitutional right to be represented by counsel in post-conviction
proceedings and ineffective assistance of counsel claims can be raised on direct appeal in
Illinois.

Since defendant failed to show cause, the court affirmed the denial of leave to file a
successive post-conviction petition.

(Defendant was represented by Assistant Defender Jonathan Krieger, Chicago.)

People v. Edgeston, ___ Ill.App.3d ___, 920 N.E.2d 467 (2d Dist. 2009) (No. 2-07-1195,
11/24/09)

1. Generally, only one post-conviction petition is permitted. A successive post-conviction
petition may be allowed, however, if the petitioner demonstrates “cause” for failing to raise the
claim in a prior post-conviction proceeding and “prejudice” resulting from that failure. “Cause”
exists where an objective factor impeded the petitioner’s ability to raise the specific claim
during a prior proceeding. “Prejudice” is shown by demonstrating that an error that was not
raised in the first proceeding so infected the trial that the conviction or sentence violates due
process. 

The “cause and prejudice” test is inapplicable to a subsequent post-conviction petition
raising a claim of actual innocence.  

2. Under Illinois and federal law, a court decision which narrows the application of a
substantive criminal statute is applied retroactively to convictions in which the direct appeal
has been exhausted. People v. Childress, 158 Ill.2d 275, 633 N.E.2d 635 (1994), which held
that residential burglary and burglary are mutually exclusive offenses and that burglary is
not a lesser included offense of residential burglary, narrowed the applicability of the burglary
statute. Thus, it should be applied retroactively in collateral proceedings. 

In the course of its opinion, the court noted that the Teague v. Lane standard for
determining retroactivity applies only to procedural rules. Teague does not alter the general
rule that a narrowing interpretation of statutory criminal liability is substantive, and applies
retroactively. 

3. Because Childress applies retroactively and would have precluded defendant’s
conviction for felony murder based on residential burglary, defendant’s successive post-
conviction petition raised a claim of actual innocence. Therefore, he was not required to meet
the “cause and prejudice” test. 

4. Defendant did not waive his right to file a successive petition although he had raised
the same claim in a prior petition, which he agreed to withdraw in return for post-conviction
relief in another case. As part of the agreement, defendant also agreed not to file any appeals
concerning the first petition. 

The court acknowledged that a waiver of the right to raise a post-conviction issue would
be enforceable if entered knowingly and voluntarily. However, because defendant alleged that
post-conviction counsel gave erroneous advice concerning the applicability of a death sentence
in the second case, the waiver could not be deemed knowing and voluntary in this case.

Furthermore, a plea agreement containing an appeal waiver is voidable if there is no
consideration. The consideration which defendant received for waiving his right to seek post-
conviction relief – avoidance of a death sentence in the second case – was illusory because it
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was dictated by the applicable caselaw: 
In return for accepting a conviction that had no legal basis,
defendant obtained the “benefit” of avoiding a death sentence
that rested solely on the unsupportable conviction. He could have
obtained this benefit without entering into the Agreement; all he
had to do was seek relief in this case. By entering into the
Agreement, defendant surrendered something for nothing. 

 The trial court order denying leave to file a successive post-conviction petition was
reversed, and the cause was remanded for further proceedings. 

(Defendant was represented by Deputy Defender Chuck Schiedel, Supreme Court Unit.) 

People v. Edwards, 2012 IL App (1st ) 091651 (No. 1-09-1651, 2/17/12)
1. The Post-Conviction Hearing Act limits a defendant to the filing of a single post-

conviction petition except where a possible due process violation compels the filing of a
successive petition. 725 ILCS 5/122-1(f). Defendant must obtain leave of court to file a
successive petition and must demonstrate cause and prejudice before the court can grant leave
to file a successive petition.

A defendant demonstrates “cause” by identifying an objective factor external to the
defense that impeded his efforts to raise his claim in the earlier proceeding. “Prejudice” exists
where the defendant can show that the claimed constitutional error so infected his trial that
the resulting conviction violated due process. Successive petitions are treated differently from
initial petitions and the cause-and-prejudice standard is more exacting than the gist-of-a-
constitutional-claim standard applied at the first stage to initial post-conviction petitions.

2. Defendant made a substantial showing of cause for his failure to raise his
constitutional claim in his initial petition. At the time defendant filed his initial petition, the
statute of limitations then in effect required the filing of the post-conviction petition within
three years of the date of defendant’s conviction. 725 ILCS 5/122-1(c) (West 2000). As
defendant was forced by this limitations period to file his initial petition while his direct
appeal was pending, he could not raise a claim of ineffective assistance of appellate counsel
in that petition.

3. Defendant failed to make a sufficient showing of prejudice, even applying the gist
standard. Defendant’s claim of ineffective assistance of appellate counsel was founded on the
direct appeal record, but he failed to provide any support from the record for that claim. The
court refused to second-guess counsel’s decision to pursue certain issues on appeal when
nothing more than defendant’s bare contentions were offered to support his argument that
meritorious issues were left undeveloped or omitted.

(Defendant was represented by Assistant Defender Lauren Bauser, Chicago.)

People v. Evans, 405 Ill.App.3d 1005, 939 N.E.2d 1014 (2d Dist. 2010) 
A second or subsequent post-conviction petition may be filed only with leave of the trial

court upon a showing of “cause” for failure to bring the claim in the initial petition and
“prejudice” resulting from that failure. A petition shows “cause” by identifying an objective
factor impeding one’s ability to raise a specific claim during the initial post-conviction
proceedings. “Prejudice” is shown by demonstrating that the error so infected the trial that the
conviction or sentence violated due process. 

Because defendant failed to argue on appeal that he had satisfied the “cause and
prejudice” test, he waived his argument that the trial court erred by denying leave to file a
successive petition. 
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People v. Gutierrez, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2011) (No. 1-09-3499,
6/30/11)

1. Whether or not a constitutional rule of criminal procedure is fully retroactive
depends, in the first instance, on whether the decision announces a new rule or merely
expands upon existing precedent. A case announces a new rule when it breaks new ground or
imposes a new obligation on the state or federal government. It fails to announce a new rule
if the result was dictated by precedent existing at the time defendant’s conviction became
final. A decision that applies an established general rule to a new set of facts is not a new rule.
Teague v. Lane, 489 U.S. 288 (1989). 

Implicit in the rules of retroactivity is the principle that habeas corpus cannot be used
as a vehicle to create a new constitutional rule of criminal procedure unless that rule would
be applied to all defendants on collateral review through one of the two Teague exceptions
(either placing certain kinds of primary, private individual conduct beyond the power of the
criminal law-making power to proscribe, or requiring the observance of procedures implicit in
the concept of ordered liberty). Therefore, the issue of retroactivity should be decided as a
threshold question before addressing the underlying merits of a constitutional claim.

Notwithstanding the apparent novelty of its holding, the decision in Padilla v.
Kentucky, 559 U.S. ___, 130 S.Ct. 1473, ___ L.Ed.2d ___ (2010), that counsel has a duty to
inform the defendant of the deportation consequences of his guilty plea, applies retroactively
to convictions that were final when Padilla was decided. First, it can be inferred from the
Padilla court’s failure to address retroactivity as a threshold matter when the case came
before the court from state post-conviction review, that the court did not intend to announce
a new rule. Second, Padilla merely applied Strickland v. Washington, 466 U.S. 669 (1984),
and expanded it to include counsel’s obligation to inform a defendant of possible deportation.
“A decision that applies an established general rule (Strickland) to a new set of facts
(deportation) is not a new rule.” Additionally, the Padilla court acknowledged that its holding
would undermine the finality of convictions obtained by guilty pleas, but noted that it had
dismissed similar concerns in Hill v. Lockhart, 474 U.S. 52 (1985), where it had applied
Strickland to a claim that counsel had failed to advise defendant regarding his parole
eligibility when he pleaded guilty, again without deciding the threshold question of
retroactivity. 

2. The Post-Conviction Hearing Act contemplates the filing of only one post-conviction
petition. Successive petitions are governed by 725 ILCS 5/122-1(f), which provides that the
court may grant defendant leave to file a successive petition only if he demonstrates cause for
his failure to bring the claim in the initial petition and prejudice resulting from that failure.
“Cause” is defined as any objective factor external to the defense that impeded the defendant’s
ability to raise the claim in the initial post-conviction proceeding. “Prejudice” is defined as an
error so infectious to the proceedings that the resulting conviction violates due process.

Defendant filed a successive petition claiming that his counsel was ineffective in failing
to notify him that his guilty plea would subject him to deportation, and that had he been
provided that information, he would have gone to trial because the evidence against him was
not overwhelming.

Defendant established cause for his failure to raise this claim in his previous petition
where he was unaware of the deportation consequences of his plea, even though he did not
provide the date on which he became aware of that consequence, particularly where
defendant’s previous petition was pro se and denied at the first stage.

Defendant did not establish prejudice under the cause-and-prejudice test because he
could not establish prejudice under the second prong of Strickland v. Washington, 466 U.S.
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668 (1984). In the guilty plea context, to establish prejudice under Strickland, defendant
must show that there is a reasonable probability that, but for counsel’s errors, he would not
have pleaded guilty and would have insisted on going to trial. Whether the alleged error was
prejudicial depends largely whether it was likely that defendant would have succeeded at trial.
The evidence of defendant’s guilt was overwhelming in that he was identified by an eyewitness
as the offender, he admitted accountability in a videotaped statement, and the gun used in the
offense was recovered in connection with an unrelated case involving defendant, and
defendant’s palm print and DNA were found on the gun. Therefore, he has not shown that he
would have succeeded at trial.

3. A claim that the court failed to inform defendant at the time of his guilty plea that
if he is not a citizen, deportation may be a consequence of his conviction, as required by 725
ILCS 5/113-8, is not a constitutional claim cognizable in a post-conviction proceeding. People
v. Delviller, 235 Ill.2d 507, 922 N.E.2d 330 (2009), holding that due process does not require
that the court admonish defendant of the collateral consequences of a guilty plea such as
deportation, was not effectively overruled by Padilla v. Kentucky, 559 U.S. ___, 130 S.Ct.
1473 (2010). Padilla concluded that the direct/collateral consequences distinction is ill-suited
to evaluating a claim of ineffective assistance of counsel, but did not reject the direct/collateral
distinction in determining whether a guilty plea is knowingly and voluntarily entered.

(Defendant was represented by Assistant Defender Rebecca Levy, Chicago.)

People v. Jackson, 2016 IL App (1st) 143025 (No. 1-14-3025, 9/30/16)
In deciding whether a defendant has established cause and prejudice for filing a

successive post-conviction petition, the Illinois Supreme Court has held that leave to file a
successive petition should be denied when it is clear from a review of the successive petition
and documentation submitted by the defendant that the claims fail as a matter of law. People
v. Smith, 2014 IL 115946. Smith left open the question of whether a court could consider the
underlying record.

The Appellate Court held that until the Supreme Court resolves this issue, it would rely
primarily on the petition and its supporting documentation, and would take judicial notice of
its prior opinions and orders, in deciding whether a defendant has established cause and
prejudice.

(Defendant was represented by Assistant Defenders Sharon Nissim, Chicago, and
Yasemin Eken, Elgin.)

People v. Johnson, 392 Ill.App.3d 897, 910 N.E.2d 677 (1st Dist. 2009) 
Defendant's attempt to litigate a Whitfield claim in a successive post-conviction

petition was rejected because he could not meet the “cause and prejudice” test.
1. Although defendant entered his plea three years before Whitfield was decided and

filed a pro se post-conviction petition one year before the Whitfield decision, the “benefit of
the bargain” concept was first announced in Santobello v. New York, 404 U.S. 257, 92 S.Ct.
495, 30 L.Ed.2d 427 (1971), and was frequently cited in subsequent decisions. Because
defendant could have used such authority to raise his claim in his first post-conviction
petition, he failed to show “cause” for failing to do so. “[W]e cannot say that defendant's claim
is so novel that it lacked a legal basis prior to Whitfield.” 

2. Furthermore, defendant could not show actual prejudice where his plea agreement
provided for only a recommendation by the State, not a specific sentence. Because the trial
judge repeatedly stated that he was not bound by the State's recommendation, and because
the combined sentence and MSR period was less than the maximum sentence mentioned in

http://www.westlaw.com/find/default.wl?ft=L&docname=ILSTC725S5%2f113-8&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000008&wbtoolsId=ILSTC725S5%2f113-8&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=ILSTC725S5%2f113-8&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000008&wbtoolsId=ILSTC725S5%2f113-8&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2020744528&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2020744528&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2020744528&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2020744528&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000708&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2021655200&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2021655200&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000708&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2021655200&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2021655200&HistoryType=F
https://www.westlaw.com/Document/Ic00619cf89cb11e6bfb79a463a4b3bc7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5cac45eb7cbb11e4a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5cac45eb7cbb11e4a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2019144444&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2019144444&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2008060028&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2008060028&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1971136568&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1971136568&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000471&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1971136568&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1971136568&HistoryType=F


the guilty plea admonitions, defendant was not denied the benefit of his bargain.
(Defendant was represented by Assistant Defender David Harris, Chicago.)
(This summary was written by Deputy State Appellate Defender Daniel Yuhas.)

People v. Jones, 2013 Il App (1st) 113263 (No. 1-11-3263, 12/31/13)
1. The Post-Conviction Hearing Act contemplates the filing of only one petition, and any

claim not raised in that petition is waived. A claim raised in a successive petition may,
however, be considered on the merits where a defendant shows cause for failing to raise the
claim in the initial petition and prejudice resulting from that failure. To show cause, a
defendant must demonstrate that some objective factor external to the defense impeded his
ability to raise the claim in the initial petition. To show prejudice, a defendant must
demonstrate that the error so infected his trial that the resulting conviction violated due
process.

Section 122-1(f) of the Post-Conviction Hearing Act provides that only one petition may
be filed without leave of the court. It also provides that the court may grant such leave only
if a defendant demonstrates cause and prejudice. 

Here, the trial court granted leave to file a successive petition based on a mistaken
belief that the Illinois Supreme Court had instructed it to allow defendant to proceed with a
successive petition. The trial court did not specifically rule on the question of cause and
prejudice when it allowed the successive petition to go forward. Later, at the second stage of
proceedings, the trial court granted the State’s motion to dismiss on the ground that the
claims brought in the successive petition were procedurally barred. 

Defendant argued on appeal that the trial court’s order allowing leave to file raised a
presumption that it found defendant had satisfied the cause and prejudice test. Defendant
additionally argued that once such a finding was entered, the trial court did not have authority
to revisit it. The Appellate Court rejected this argument holding that the record rebutted any
presumption that the trial found defendant met the cause and prejudice test. Instead, the
record clearly showed that the trial court was laboring under a misconception that it had been
instructed by the Supreme Court to allow defendant to proceed with a successive petition. In
allowing the petition to proceed, the trial court specifically stated (albeit in error) that it was
following the Supreme Court’s directions. Accordingly, the trial court failed to engage in any
analysis or make any findings as to whether defendant established cause and prejudice. Since
there was no finding as to cause and prejudice, the Appellate Court declined to determine
whether such a finding could be revisited.

2. The Appellate Court held that the trial court correctly found that defendant failed
to establish cause and prejudice. Defendant argued that his failure to timely file the correct
post-plea document was the result of the trial court’s improper admonishments and trial
counsel’s incorrect advice following his guilty plea, and thus these errors were the cause of his
failure to assert his claim. The Appellate Court rejected this argument, holding that it was a
misapplication of the cause and prejudice test. This issue is not why defendant filed the wrong
motion after his guilty plea; the issue is why he failed to assert his claims in his original post-
conviction petition. None of the allegedly improper actions by the trial court or defendant’s
counsel prevented him from raising his claims in the original post-conviction petition. And
once the trial court denied defendant’s post-plea motion on the basis of timeliness, defendant
had all the information he needed to raise this issue in his original petition.

The Appellate Court also rejected the argument that as a lay person defendant did not
realize he had a claim. Merely failing to recognize a claim cannot be an objective factor
external to the defense that prevents raising a claim. If it were, the bar against successive
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petitions would be meaningless, since a defendant would only need to claim ignorance to avoid
the bar.

3. Defendant argued that the United State’s Supreme Court’s reasoning in Martinez
v. Ryan, 132 S.Ct. 1309 (2012) applied to his case and excused his failure to raise his claims
in his original post-conviction petition. Martinez held that Arizona’s failure to provide counsel
at an initial-review collateral proceeding in State court would excuse the bar of procedural
default (based on failing to bring the claim in the Arizona State court) in a federal habeas
proceeding. 

The Appellate Court held that Martinez did not require the court to excuse procedural
default in this case for two reasons. First, Illinois, unlike Arizona, does not preclude
defendants from raising claims of ineffective assistance of trial counsel on direct appeal and
thus the concept of initial-review collateral proceedings does not apply in Illinois. In this case,
all of defendant’s claims were apparent from the record and thus could have been raised on
appeal where defendant would have had the right to appointed counsel. Second, Martinez did
not hold that the Arizona State court had to excuse defendant’s procedural default. Instead,
Martinez simply held that federal courts could find cause to avoid the federal doctrine of
procedural default in a federal habeas proceeding. Martinez thus does not require Illinois to
similarly excuse procedural default in its own State court proceedings. 

(Defendant was represented by Assistant Defender Kathleen Hill, Chicago.)

People v. Jones, 2016 IL App (1st) 123371 (No. 1-12-3371, 6/30/16)
1. Leave to file a successive post-conviction petition should be granted only if the trial

court determines that the petition states a colorable claim of actual innocence or establishes
cause and prejudice. To establish a claim of actual innocence, the petitioner must show that
the evidence in support of the claim is newly discovered, material and not merely cumulative,
and of such a conclusive character as to probably change the result on retrial. Under the
cause-and-prejudice test, the defendant must establish both cause for failing to raise the claim
earlier and prejudice.

Because the standard for obtaining leave to file a successive petition is greater than the
normal first-stage “frivolous or patently without merit” standard applied to initial petitions,
first-stage proceedings are unnecessary for subsequent petitions. If leave to file is granted, the
successive petition is docketed for second-stage proceedings.

A petition is advanced from the second to third stage if it makes a substantial showing
of a constitutional violation which would entitle the petitioner to relief if proven at a third-
stage evidentiary hearing. Because second-stage proceedings would be superfluous if the same
test was applied at the motion for leave to file and at the second stage, the substantial showing
required at the second stage must be greater than the probability required to obtain leave to
file a subsequent petition.

The court found that in deciding whether leave to file a successive petition should be
granted, the court may consider the successive petition and the documentation presented by
the petitioner. However, it is not proper for the court to review the trial record.

The court concluded that de novo review applies when reviewing whether the trial court
properly denied leave to file a successive petition raising a claim of actual innocence or arguing
cause and prejudice.

2. The court found that the petitioner should have been granted leave to file a
successive petition based on a claim of actual innocence. First, the affidavit of an eyewitness
was newly discovered where the affiant stated that he fled shortly after the offense because
threats had been made on his life. In addition, because the petitioner’s assertion that he was
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not at the scene of the offense must be taken as true for purposes of the motion for leave to file,
the petitioner would not have known the identity of eyewitnesses who might have been able
to exonerate him.

Second, where the petitioner claimed that officers had coerced him, evidence that the
officers had been ordered to pay damages in a separate case for fabricating a confession was
newly discovered where the verdict in the other case was not issued until after defendant’s
first post-conviction petition had been dismissed. Concerning this point, the court concluded
that the trial court improperly rejected a letter from an assistant appellate defender and a
newspaper article on the ground that such evidence would be inadmissible. Because the Rules
of Evidence do not apply in post-conviction proceedings, admissibility is not a factor in
determining whether a subsequent petition can be filed.

In addition, the evidence was material and not merely cumulative. First, the affidavit
of the only known eyewitness to the murder exonerated the petitioner and set forth details
that were consistent in almost all respects with the trial record. Second, the information in the
letter and newspaper article showed prior, similar misconduct by the officers involved in the
confession and corroborated the claim of physical and psychological coercion. The court also
noted that other than the petitioner’s confession, there was no evidence to connect him to the
offense.

Finally, the newly discovered evidence was of such conclusive character as to likely
change the result on retrial. The court reiterated that the only evidence of defendant’s
involvement in the offense consisted of his allegedly coerced confession, and that the
confession occurred under “odd” circumstances and did not match the physical evidence
recovered at the scene. Under these circumstances, there was a likelihood of a different result
when all of the newly discovered evidence was considered, including: (1) the affidavit of the
eyewitness who stated that defendant was not at the crime scene; (2) the affidavit of the
confessed shooter exonerating defendant; (3) the statements of two alibi witnesses discovered
after the trial by the prosecutor and which stated that defendant was with the witnesses; and
(4) information concerning similar misconduct by the same officers who obtained defendant’s
confession. 

3. The trial court also erred by denying defendant leave to file a second post-conviction
petition under the cause and prejudice test. A petitioner shows cause by identifying an
objective factor that impeded his or her ability to raise a specific claim during the initial post-
conviction proceedings. Here, cause was shown because the letter from the assistant appellate
defender and the newspaper article documenting the officers’ misconduct were not available
at the time of the first post-conviction petition.

Prejudice is shown by demonstrating that the claim not raised in the initial proceedings
so infected the trial that the resulting conviction or sentence violated due process. Here,
prejudice occurred because the new evidence showed misconduct by the same officers under
similar circumstances.

The trial court’s denial of leave to file a successive petition was reversed and the cause
remanded for the appointment of new counsel.

(Defendant was represented by Assistant Defender Jennifer Bontrager, Chicago.)

People v. Knight, 405 Ill.App.3d 461, 937 N.E.2d 789 (3d Dist. 2010) 
1. A defendant who seeks to file an untimely post-conviction petition must demonstrate

that the late filing was not due to his culpable negligence.
Defendant filed a post-conviction petition alleging that he was actually innocent of a

gang-related murder that occurred when he was incarcerated in the penitentiary, but was
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coerced to plead guilty to the murder by gang members who forced him to accept responsibility
in order to placate prison officials. The petition alleged that the gang chief who ordered
defendant to accept responsibility died after the deadline for filing a timely petition had
passed, and that the gangs no longer controlled the prison. The court found that defendant’s
delay in filing the petition was not due to his culpable negligence but due to the continued
presence of the coercive force that caused defendant to plead guilty.

2. A freestanding claim of actual innocence is cognizable in post-conviction proceedings
following a conviction resulting from a guilty plea when the defendant can show that the plea
was not knowing or voluntary. Defendant’s petition stated a cognizable claim of actual
innocence despite his plea of guilty because it alleged that defendant pleaded guilty despite
his innocence because of his fear of what gang members would do to him if he did not accept
responsibility for the murder.

3. To obtain relief under a claim of actual innocence, the evidence adduced by the
defendant must be newly discovered, i.e., it must be evidence that was not available at the
defendant’s original trial and that the defendant could not have discovered sooner through due
diligence. Evidence can qualify as newly discovered even if defendant was aware of it before
trial. The affidavits attesting to defendant’s innocence qualify as newly discovered because the
witnesses risked death by gang retaliation had they come forward sooner. 

4. A post-conviction petition may be dismissed without an evidentiary hearing at the
second stage if its factual claims are baseless or rebutted by the record. Otherwise, the
allegations must be taken as true and their credibility resolved by an evidentiary hearing.

Defendant’s guilty plea did not rebut his claim of innocence. Defendant did not state
at the plea hearing that he actually murdered the victim. The factual basis for the plea did not
contain a confession by the defendant. Defendant merely stipulated to the evidence that the
State represented it would present. His statement at the plea hearing that his plea was not
coerced was itself the result of coercion, according to the defendant. Whether the plea was
coerced should be resolved at an evidentiary hearing.

The affidavit of a witness that he relayed to defendant a message from the Gangster
Disciples that defendant had to “take the case” for the murder and that the gang would
provide defendant with an attorney is not so implausible as to not warrant an evidentiary
hearing. The State offered no evidence to rebut the witness’s allegation or to deny its
plausibility. Because the relevance of the witness’s testimony was to show the impact of the
perceived threat on defendant and not for the truth of the nature of the threat defendant
faced, any hearsay objection the State might have would fail.

One of the affidavits supporting the petition was from a co-defendant who pled guilty
to a lesser offense and stated at his plea hearing that the defendant stabbed the victim while
he participated. The State may not rely on those proceedings to rebut defendant’s petition and
defeat his request for an evidentiary hearing. Only the record of the proceedings from which
defendant seeks post-conviction relief may be considered to rebut defendant’s claim. Since
nothing in the defendant’s record positively rebutted the co-defendant’s affidavit, it must be
taken as true.

The court remanded for an evidentiary hearing.
(Defendant was represented by Assistant Defender Mark Fisher, Ottawa.)

People v. Love, 2013 IL App (2d) 120600 (No. 2-12-0600, 12/19/13)
1. The court reiterated precedent that a pro se post-conviction petition may not be

summarily dismissed at the first stage of post-conviction proceedings on the ground that the
petition lacks a notarized verification affidavit. See People v. Turner, 2012 IL App (2nd)
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100819. In support of its holding, the court referred to People v. Cruz, 2013 IL 113399, which
“favorably cited” Turner.

Similarly, the absence of a notarized verification affidavit is not a suitable ground for
denying leave to file a successive post-conviction petition.

2. Defendant filed a pro se post-conviction petition while his direct appeal was pending.
That petition was summarily dismissed on the same day his direct appeal was decided. The
ground for the summary dismissal was that the defendant failed to raise a constitutional issue
and argued only that a statutory provision had been violated.

Defendant did not appeal the summary dismissal, but subsequently filed a second pro
se post-conviction petition and an amended second post-conviction petition. The second petition
alleged, among other matters, that trial and appellate counsel were ineffective and that the
prosecution engaged in misconduct. The trial court treated the amended petition as a
successive post-conviction petition and denied leave to file it.

On appeal, defendant argued that because the petition filed during his direct appeal
did not raise a constitutional issue, it should have been characterized as a §2-1401 petition
even though it was labeled a post-conviction petition. Thus, defendant contended that his
second filing was his first post-conviction petition and that leave to file was not required.

The court concluded that it lacked jurisdiction to address issues concerning defendant’s
first petition, including whether the trial court should have characterized the pleading as a
§2-1401 motion instead of a post-conviction petition. To preserve review of a judgement
entirely disposing of a post-conviction proceeding, the party seeking review must file a notice
of appeal within 30 days of the entry of judgement or an order disposing of a timely filed
motion attacking the judgement. The trial court treated the first filing as a post-conviction
petition and entered a summary dismissal. Because that dismissal was a final judgement
resolving all of the issues that were raised in the petition, defendant had 30 days to file either
a notice of appeal or a motion attacking the judgement. By failing to act, defendant deprived
the Appellate Court of jurisdiction to consider any issues arising from the initial petition,
including whether it should have been treated as a post-conviction or §2-1401 proceeding.

3. Although the Post-Conviction Hearing Act contemplates that only one post-conviction
petition will be filed, the bar on multiple petitions is relaxed where: (1) the petitioner can
establish “cause” and “prejudice” for failing to raise the claim in the first petition, and (2)
where the defendant alleges that he is actually innocent of the crime.

Regardless of the basis for the exception, a petitioner who seeks to file a successive
post-conviction petition must first obtain leave of the court. It is the petitioner’s burden to
obtain leave and to submit sufficient documentation to allow the court to determine whether
leave should be granted.

To show “cause” for filing a subsequent post-conviction petition, the defendant must
show some objective factor external to the defense that prevented him from raising a specific
claim in the initial post-conviction petition. “Prejudice” is shown where the petitioner
demonstrates that the claims which he seeks to raise in the subsequent proceeding so infected
the trial that the conviction or sentence violated due process.

Here, defendant failed to show “cause.” The court rejected defendant’s argument that
he could not have challenged appellate counsel’s ineffectiveness in his initial petition because
the direct appeal was still pending when that petition was filed. The court noted that
defendant had possession of the appellate briefs before he filed the initial petition, and
therefore knew what issues had been raised on direct appeal.

Because no external reason impeded defendant’s ability to raise his claims in the initial
post-conviction proceeding, he was unable to show cause for the failure to assert the claims



at that point. Because defendant failed to show cause and both cause and prejudice must be
shown, the court was not required to consider the “prejudice” prong of the test.

4. In the course of its holding, the court noted that the “frivolous or patently without
merit” standard, which applies at the first stage of post-conviction proceedings, is inapplicable
to a successive petition. Because a petitioner must obtain leave of the court before a successive
petition may be filed, it would be superfluous to apply the “frivolous or patently without merit”
standard once leave has been granted.

(Defendant was represented by Assistant Defender Emily Filpi, Chicago.)

People v. Miller, 2013 IL App (1st) 111147 (No. 1-11-1147, 4/15/13)
1. A court may grant a defendant leave to file a successive post-conviction petition

where the defendant demonstrates cause for his failure to bring the claim in his initial post-
conviction proceeding and prejudice resulting from that failure.

 When a State requires a defendant to raise an ineffective-assistance-of-trial-counsel
claim in a collateral proceeding, defendant may establish cause for a default of an ineffective-
assistance claim that is demonstrated to be substantial, where the state courts did not appoint
counsel in the initial-review collateral proceeding or where counsel appointed in the initial-
review collateral proceeding was ineffective. Martinez v. Ryan, ___ U.S. ___, 132 S. Ct. 1309,
___ L.Ed.2d ___ (2012).

2. The Appellate Court declined to apply Martinez to allow defendant to raise a claim
barred by res judicata in a successive post-conviction petition. Martinez applies to federal
courts in habeas proceedings and is based on equitable rather than constitutional principles.
It applies to initial-review collateral proceedings that provide the first opportunity to raise a
claim of ineffective assistance of trial counsel, whereas Illinois considers ineffective-assistance
claims on direct appeal.

Even if Martinez did apply to state collateral-review proceedings, only substantial
claims trigger a duty to relax res judicata. The Appellate Court previously considered
defendant’s lost-plea claim at length in a published decision and found it frivolous. Moreover,
while defendant did not have counsel in the circuit court, he had the benefit of counsel on
appeal from the dismissal of his pro se petition. 

(Defendant was represented by Assistant Defender Deepa Punjabi, Chicago.)

People v. Mitchell, 2012 IL App (1st) 100907 (No. 1-10-0907, 5/16/12)
1. For a court to order an evidentiary hearing on a successive post-conviction petition,

petitioner must either meet the cause-and-prejudice test or must present new evidence of
actual innocence. To satisfy the cause-and-prejudice test, petitioner must show that an
objective impediment precluded him from raising the issue in an earlier proceeding, and that
he suffered a violation of his right to due process.

2. Because a reasonably diligent defendant may rely on his attorney to conduct his
defense, ineffective assistance of counsel constitutes cause for a defendant’s failure to raise an
issue at a stage of proceedings for which he had relied on his counsel. To show that post-trial
counsel provided ineffective assistance, a defendant must show that counsel committed
objectively unreasonable errors, and if counsel had not erred, there is a reasonable probability
that the Appellate Court would have reversed defendant’s conviction.

After defendant was convicted, substitute counsel appeared for defendant who litigated
in post-trial proceedings whether trial counsel was ineffective for failing to call defendant’s
attorney as a witness at the hearing on the motion to suppress. Post-trial counsel did not
investigate the case thoroughly enough to discover that trial counsel also failed to contact an
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eyewitness named on the State’s list of witness who would have testified that defendant was
not one of the offenders. Defendant did not learn of this witness until he first viewed the police
reports after his first post-conviction petition was dismissed. Thus, defendant demonstrated
“cause for failing to raise the issue earlier, because he did not know about the witness his
attorney apparently failed to interview,” and his post-trial counsel “provided objectively
unreasonable assistance by failing to discover trial counsel’s insufficient investigation.”

If post-trial counsel had raised the issue of the failure to interview the eyewitness as
grounds for an ineffective-assistance-of-trial-counsel argument, the court would likely have
reversed the conviction on direct appeal. The eyewitness swore in his affidavit that he saw the
shooters well enough to identify them. He knew the defendant from the neighborhood and
defendant’s appearance did not match the appearance of the shooters. The case against
defendant was “very weak” and dependent on the testimony of Detective McDermott, whom
the Appellate Court characterized as an admitted perjurer, that defendant had confessed.
Thus defendant demonstrated both cause and prejudice resulting from his counsel’s
unprofessional error.

3. The Appellate Court found that a 2006 special prosecutor’s report, that Detective
McDermott battered suspects and committed perjury about the suspects’ alleged confessions,
constituted cause for the failure to present that evidence in any prior proceeding because that
report was not published until all prior proceedings had concluded.

To establish prejudice resulting from the discovery of this new evidence, the new
evidence must: (1) be of such a conclusive character that it will probably change the result on
retrial; (2) be material to the issue and not merely cumulative; and (3) have been discovered
since the trial and be of such character that the defendant in the exercise of due diligence
could not have discovered it earlier.

Defendant could not have discovered the special prosecutor’s report until it was
published. The evidence is not cumulative because no one previously admitted to McDermott’s
perjury regarding the circumstances of defendant’s inculpatory statement. The report strongly
corroborates the testimony of defendant and his mother that he made no statement
voluntarily. The evidence of McDermott’s prior perjury significantly shifts the balance of
credibility in the contest between McDermott’s testimony and the testimony of defendant and
his mother. Because the court would have suppressed the statement if it believed the
testimony of defendant’s mother, new evidence of McDermott’s perjury probably would change
the result of a motion to suppress statements. Without the statements, the State had no case
against defendant. Thus, defendant demonstrated both cause and prejudice with respect to the
2006 special prosecutor’s report.

4. A witness who testified in rebuttal at defendant’s trial that defendant was a gang
member provided an affidavit that his testimony was false and that he perjured himself
because the police threatened to charge him with the murder if he did not make a statement
and testify against defendant. Cause existed for defendant’s failure to present this affidavit
in the first post-conviction proceeding as at that time the witness had not admitted that he
had lied under oath. At defendant’s first trial, at which the witness had not testified, the jury
had been unable to reach a verdict. The Appellate Court found that the testimony of this
witness was the most significant difference between the evidence at the first and second trials,
particularly because the State relied on gang retaliation as the motive for the shooting.
Therefore there was a reasonable likelihood that the false testimony could have affected the
jury’s verdict, which was required to demonstrate a due process violation.

The cause was remanded for an evidentiary hearing on these claims.



People v. Munoz, 406 Ill.App.3d 884, 941 N.E.2d 318 (1st Dist. 2010) 
1. Ordinarily, a defendant must satisfy the “cause and prejudice” test in order to file

a second or successive post-conviction petition. “Cause” consists of an objective factor external
to the defense which impeded counsel or the defendant from raising the claim in an earlier
proceeding. “Prejudice” is shown where a constitutional error so infected the trial that the
conviction violated due process. 

A post-conviction petition which raises a viable claim of actual innocence is not required
to satisfy the “cause” and “prejudice” test. To allege a claim of actual innocence based on newly
discovered evidence, the defendant must show that the evidence is material, noncumulative,
and likely to change the result of a retrial. In addition, the evidence could not have been
discovered in a more timely manner with the exercise of due diligence. 

2. Defendant’s pro se post-conviction petition made a sufficient showing of actual
innocence to dispense with the cause and prejudice requirement for his second post-conviction
petition. The petition presented the affidavit of an eyewitness who was discovered some 20
years after the original murder trial. The affidavit identified a different person as the shooter,
and said that defendant had not been at the scene. The affidavit also averred that the witness
contacted two police officers after the offense and told them what he had seen. Although one
of the officers testified at defendant’s trial and the witness would have been willing to testify,
the witness was not disclosed to the defense or contacted by the prosecution. 

3. Defendant also made a sufficient showing of a meritorious issue to avoid summary
dismissal. First, there was a sufficient showing that due diligence would not have disclosed
the witness at an earlier time. Although defendant did not indicate how or when he learned
of the witness, the affidavit was notarized by a Massachusetts notary public, indicating that
at some point the witness left Illinois. Furthermore, the State not only failed to disclose the
witness at the time of trial, but after he was convicted defendant unsuccessfully sought to
obtain grand jury transcripts and police investigation reports by filing a mandamus action. 

The court also concluded that defendant made a prima facie showing that the evidence
was noncumulative and would likely have changed the result at trial. An eyewitness who
exonerates the defendant does more than merely corroborate the defendant’s alibi. In addition,
although another eyewitness testified at trial that defendant was the shooter, that testimony
was suspect because the witness had been shot during the incident, which occurred on a dark
street, and the witness did not originally identify defendant as the shooter. Under these
circumstances, after hearing the newly-discovered witness a reasonable trier of fact could
conclude that defendant was not involved in the offense. 

Because defendant’s petition had an arguable basis in law and fact, the trial court erred
by dismissing it as frivolous and patently without merit. The order denying defendant’s
request for leave to file a successive post-conviction was vacated and the cause remanded for
further proceedings. 

(Defendant was represented by Assistant Defender Jonathan Yeasting, Chicago.) 

People v. Nicholas, 2013 IL App (1st) 103202 (No. 1-10-3202, 3/27/13)
1. The Post-Conviction Hearing Act contemplates the filing of only one post-conviction

petition. Successive petitions are allowed when defendant can make a substantial showing of
cause and prejudice for failing to raise an issue in an earlier proceeding. “Cause” is any
objective factor, external to the defense, that impeded the defendant’s ability to raise a specific
claim at the initial post-conviction proceeding. “Prejudice” is an error so infectious to the
proceedings that the resulting conviction violates due process. Review of a trial court’s denial
of a motion to file a successive petition is de novo.
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2. Defendant satisfied the prejudice standard because his allegation that a physically-
coerced confession was used as substantive evidence of his guilt is never harmless error.
People v. Wrice, 2012 IL 111860. Defendant has consistently maintained that he was
tortured and his claim of being beaten and the manner in which the beating occurred are
strikingly similar to the physical abuse documented in the 2006 Report of the Special State’s
Attorney as to the time period, location, manner, method, participants, and the role of the
participants in securing coerced statements from other prisoners in Areas 2 and 3.

3. Defendant also satisfied cause. Although defendant argued that his confession was
physically coerced in his initial petition, and he relied on the 2006 report to support that claim,
those proceedings were fundamentally deficient. Post-conviction appellate counsel filed a
Finley motion contending that there was no link between the misconduct documented in the
2006 report and defendant’s coercion claim, misrepresenting that the officer defendant alleged
was involved in his beating was not referenced in the report. Effective post-conviction
appellate counsel would have established that the 2006 report did reference the officer and,
had that assistance been provided, it is likely that the cause would have been remanded for
further proceedings on the first petition.

Cause is also demonstrated where defendant alleged that he recently identified
Detective McWeeney as the previously unknown officer who had stopped the beating, warned
defendant to cooperate or the beatings would continue, and rehearsed the statement with him.
Identification of this officer by name would have carried more weight than simply claiming,
as in the initial petition, that an unknown detective participated in the physical abuse. The
identification of McWeeney injected a “significant fact” into the cause analysis.

The court remanded for second-stage proceedings on defendant’s claim that his
confession was physically coerced.

(Defendant was represented by Assistant Defender David Holland, Chicago.)

People v. Sanders, 2016 IL App (1st) 121732-B (No. 1-12-1732, 6/28/16)
1. A defendant may file a successive petition if he can show cause and prejudice. 725

ILCS 5/122-1(f). To establish cause and prejudice, a defendant must show that an objective
impediment precluded him from raising the issue in an earlier proceeding and that the
claimed errors resulted in actual prejudice.

2. A jury convicted defendant, who was 17 at the time of the offense, of murder and two
counts of attempt murder. The trial court sentenced defendant to consecutive terms of 40 years
for murder and 30 years for each count of attempt murder, for a total of 100 years
imprisonment. In sentencing defendant, the court stated that it could sentence him to natural
life, “but because of your young age” and potential for rehabilitation “I am not going to do
that.” But the court stated that it would impose a sufficiently long sentence so that society
would not need to worry about defendant committing similar crimes in the future.

Defendant eventually filed a second successive postconviction petition arguing that the
trial court did not properly consider his youth in imposing sentence, and that the recent case
of Graham v. Florida, 560 U.S. 48 (2010) changed the law applicable to juvenile sentencing
providing cause for his failure to raise the issue earlier. The trial court denied leave to file.

3. The Appellate Court held that the trial court violated the Eighth Amendment by
imposing a de facto life sentence without considering the special circumstances of defendant’s
youth. And the Supreme Court decisions in Graham and Miller v. Alabama, 567 U.S. ___
(2012), substantially changed the law concerning juvenile sentencing thus providing cause and
prejudice for filing a successive petition.

The Appellate Court noted that defendant would need to serve at least 49 years of his
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100 year sentence before he would be eligible for parole. A prisoner has a life expectancy of
only 64 years, meaning defendant would be effectively imprisoned for the rest of his life. But
the trial court did not consider the special circumstances of youth in imposing sentence. The
Appellate Court reversed the denial of defendant’s successive petition and remanded the cause
for further proceedings.

(Defendant was represented by Assistant Defender Ben Wimmer, Chicago.)

People v. Sutherland, 2013 IL App (1st) 113072 (No. 1-11-3072, 6/28/13)
To initiate a successive post-conviction petition, defendant must obtain leave of court.

Unless defendant asserts actual innocence, to obtain leave of court, defendant must
demonstrate cause for his failure to bring the claim in his initial post-conviction petition and
prejudice resulting from that failure. 

In Martinez v. Ryan, 566 U.S. ___, 132 S. Ct. 1309, ___ L.Ed.2d ___ (2012), the
Supreme Court held that in a state that proscribes raising ineffective-assistance-of-counsel
claims on direct appeal and reserves them only for collateral proceedings, federal habeas
petitioners may establish cause for default of such a claim (1) where the state court did not
appoint counsel in the initial-review collateral proceeding, or (2) where appointed counsel in
the initial-review proceeding was ineffective under Strickland standards. The Court extended
the equitable rule of Martinez to states where defendants can in theory raise claims of
ineffective assistance on direct appeal, but as a matter of procedural design and systemic
operation are forced to raise the claim in collateral proceedings. Trevino v. Tahler,
___U.S.___, 131 S. Ct. 1911, ___ L.Ed.2d ___ (2013).

The Appellate Court refused to find that a defendant can demonstrate cause that would
permit him to raise an ineffectiveness claim in a successive post-conviction petition based on
the rule of Martinez-Trevino. Martinez and Trevino address federal habeas law, not state
collateral-review law. Martinez and Trevino are inconsistent with pronouncements of the
Illinois Supreme Court on post-conviction law. Illinois defendants do not have a constitutional
right to be represented by counsel in post-conviction proceedings, even where those
proceedings are the first tier of review for ineffectiveness claims. Counsel may be appointed
at second stage proceedings only as a matter of legislative grace. Illinois also refuses to
recognize a pro se defendant’s ignorance of the law as cause that justifies a procedural default.

The Appellate Court further concluded that defendant could not establish prejudice
because his underlying ineffectiveness claim lacked merit.

(Defendant was represented by Assistant Defender Patrick Cassidy, Chicago.)

People v. Tripp, 407 Ill.App.3d 813, 944 N.E.2d 405 (1st Dist. 2011) 
1. Leave to file a successive post-conviction petition is conditioned on satisfaction of the

cause-and-prejudice test. 725 ILCS 5/122-1(f). To establish cause, petitioner must identify an
objective factor that impeded his ability to raise a specific claim during his initial post-
conviction proceeding. To establish prejudice, petitioner must show that the claim that he did
not raise in the initial proceeding so infected the proceeding that his resulting conviction
violated due process.

Petitioner failed to satisfy the cause-and-prejudice test based on his claim that his pre-
trial motion to suppress should have been granted in light of Arizona v. Gant, __ U.S. __, 129
S.Ct. 1710, ___ L.Ed.2d ___ (2009). Because Gant was not decided until nine years after
defendant’s initial post-conviction petition, an objective factor impeded defendant’s ability to
raise the issue in his initial petition. Petitioner cannot establish prejudice, however, because
Gant is a new rule of criminal procedure that does not apply retroactively to convictions that
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were final when Gant was announced. Even if Gant did apply retroactively, petitioner was
not prejudiced. Gant would not bar admission of the seized evidence because on direct appeal
the Appellate Court found that probable cause to search the vehicle existed independent of any
search incident to arrest that would have been illegal post-Gant.

2. New constitutional rules of criminal procedure do not apply to convictions that were
final when the new rule was announced. A case announces a new rule when it breaks new
ground or imposes a new obligation on the states or federal government. A decision constitutes
a new rule unless a state court considering the claim at the time the conviction became final
would have felt compelled by existing precedent to conclude that the rule was required by the
constitution.

Two exceptions to this rule of non-retroactivity exist: (1) the new rule places certain
kinds of primary, private individual conduct beyond the power of the criminal law-making
authority to proscribe; or (2) the new rule requires the observance of those procedures that are
implicit in the concept of ordered liberty. Under this second exception, the new rule must
represent a watershed rule of criminal procedure implicit in the concept of ordered liberty and
central to the accuracy of the conviction. It is not enough that the new rule is based on a
bedrock right or is fundamental in the abstract sense. It must constitute a previously-
unrecognized bedrock procedural element that is essential to the fairness of a proceeding.

Gant constitutes a new rule. Prior to Gant, police were permitted to search the
passenger compartment of an arrestee’s automobile contemporaneous to an arrest, so long as
the arrestee was a recent occupant of the vehicle. In contrast, Gant limits an officer’s ability
to search a vehicle incident to a recent occupant’s arrest to where: (1) the arrestee is within
reaching distance of the passenger compartment at the time of the search; or (2) it is
reasonable to believe that the vehicle contains evidence of the offense of the arrest.

Neither exception to the rule of non-retroactivity applies to Gant. Gant does not
legalize primary, private individual conduct and does not reinterpret a statute. While
important, Gant is not a watershed rule of criminal procedure implicit in the concept of
ordered liberty. It merely introduced a new rule regarding the already-existing limitations
placed on officers when conducting a search incident to an arrest. 

(Defendant was represented by Assistant Defender Rachel Moran, Chicago.)

People v. Weathers, 2015 IL App (1st) 133264 (No. 1-13-3264, 11/25/15)
1. Prior to his trial, defendant initially filed a motion to suppress alleging that his

confession was the result of physical coercion by the interrogating officers. But when new
counsel appeared for defendant, he withdrew the motion to suppress.

On direct appeal, defendant raised no issue about the confession or counsel’s
withdrawal of the motion. In his first post-conviction petition, filed in October 2009, defendant
argued that trial counsel was ineffective for withdrawing the motion because the police failed
to give him Miranda warnings.

In May 2014, defendant filed a pro se motion for leave to file a successive post-
conviction petition. Defendant attached portions of the 2012 Illinois Torture Inquiry and Relief
Commission (TIRC) report which showed that the officers who obtained his confession were
involved in a pattern of coercive tactics in many other cases. Defendant argued that this newly
discovered evidence supported his claim that trial counsel had been ineffective for
withdrawing his motion to suppress, since it showed that his confession had been coerced and
he had been deprived of due process.

The trial court denied defendant’s motion, holding that the ineffective assistance
argument had been previously raised in the first petition and thus was barred by res judicata. 
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On appeal defendant argued that the evidence in the TIRC report, which was not
available when defendant filed his initial post-conviction petition, supported his claim that the
State violated his due process rights by using a physically coerced confession at his trial. He
therefore established cause because the TIRC report was newly discovered. And he showed
prejudice because the use of a physically coerced confession is never harmless error.

2. The State argued that defendant forfeited his appellate claim because in his post-
conviction petition he framed the issue as ineffective assistance, not a due process violation.
The Appellate Court rejected the State’s argument. Although the petition was framed as an
ineffective assistance claim, it also consistently contended that defendant was subjected to
physical coercion and that due process of law requires the suppression of a coerced confession.
Under a liberal construction of the petition, the court found that defendant alleged a due
process violation. Accordingly, the claims on appeal were substantially the same as the claims
in the petition and were not forfeited.

3. The court also found that defendant satisfied the cause and prejudice test. Under
section 122-1(f) of the Post-Conviction Hearing Act, a defendant must show cause and
prejudice to be granted leave to file a successive post-conviction petition. 725 ILCS 5/122-1(f).
A defendant shows cause by identifying an objective factor that impeded his ability to raise
a claim during his initial post-conviction proceedings. A defendant shows prejudice by
demonstrating that the claimed error so infected the trial that the resulting trial or sentence
violated due process. 

The TIRC report was not released until after defendant’s initial post-conviction petition
had been fully litigated. The report showed that the officers involved in obtaining defendant’s
confession were also involved in similar coercive tactics in other cases. Defendant established
cause because this evidence was not available for his initial petition.

Defendant also satisfied prejudice because the use of a physically coerced confession
is never harmless error. Defendant’s petition alleged that he was physically abused prior to
giving a confession, facts that must be accepted as true during this stage. These allegations
along with the TIRC report satisfy the prejudice requirement.

The court reversed the denial of leave to file a successive petition and remanded for
second stage proceedings with the appointment of counsel.

(Defendant was represented by Assistant Defender Lauren Bauser, Chicago.)

People v. Williams, 2012 IL App (1st) 111145 (Nos. 1-11-1145 & 1-11-2251 cons., modified
12/12/12)

1. An evidentiary hearing is warranted on a post-conviction claim where the allegations
in the petition, supported where appropriate by the trial record or accompanying affidavits,
make a substantial showing that the constitutional rights of the defendant have been violated.
At the motion-to-dismiss stage, all well-pleaded facts that are not positively rebutted by the
trial record are to be taken as true. Review of the trial court’s dismissal of a petition without
an evidentiary hearing is de novo.

 A claim of actual innocence requires a showing of newly-discovered evidence that was
not available at defendant’s original trial and that defendant could not have discovered sooner
through diligence, that is noncumulative and material, and that is of such conclusive character
that it would probably change the result on retrial.

Defendant was entitled to an evidentiary hearing on his actual-innocence claim.
Defendant’s evidence of his innocence was newly-discovered. His co-defendants and his alibi
witness were previously uncooperative with the defendant. Another witness who identified
defendant could not be located until well after trial. Defendant attested that this evidence was
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not known to him before trial and to his difficulties in communicating while in the prison
system. Therefore, defendant has shown that his allegations are based on newly-discovered
evidence.

The newly-discovered evidence is also material, noncumulative, and would probably
change the result of defendant’s trial. The co-defendants attested that they each told the police
that the police had the wrong man, that they did not know the defendant, and that their
descriptions of the fifth perpetrator did not match the defendant. The witness who identified
defendant to the police had no knowledge that defendant was involved in the crimes. None of
this evidence was before the jury. The only evidence linking the defendant to the crimes was
his confession. A co-defendant who testified at another co-defendant’s trial never identified
defendant as one of the offenders. Therefore, defendant was entitled to an evidentiary hearing.

2. Only one post-conviction petition may be filed by a petitioner without leave of court.
Leave may be granted upon a showing of cause for the failure to bring the claim in the initial
post-conviction proceeding and prejudice resulting from that failure. Cause is shown by
identifying an objective factor that impeded the ability to raise the claim during the initial
proceeding. Prejudice is shown by demonstrating that the claim so infected the trial that the
resulting conviction or sentence violates due process.

Miller v. Alabama, 567 U.S. ___, 132 S.Ct. 2455, ___ L.Ed.2d ___ (2012), held that
mandatory life imprisonment without the possibility of parole for offenders under the age of
18 violates the Eighth Amendment. Because Miller was not available to defendant when he
filed his initial petition, defendant has satisfied the cause element of the cause-and-prejudice
test for his Eighth Amendment claim. Defendant has also demonstrated prejudice because
Miller applies retroactively to his case. The sentencing court did not graduate and proportion
punishment for defendant’s crime considering his status as a juvenile at the time of the
offense, violating the Eighth Amendment’s prohibition against cruel and unusual punishment.

3. Generally, new rules of criminal procedure do not apply retroactively to convictions
that are final when the new rule is announced except: (1) if the rule places certain kinds of
primary, private individual conduct beyond the power of the criminal-law-making authority
to proscribe; or (2) if the rule requires the observance of those procedures that are implicit in
the concept of ordered liberty. This second exception is limited to watershed rules of criminal
procedure without which the likelihood of an accurate conviction is seriously diminished.

The Appellate Court concluded that Miller was such a watershed rule that requires
observance of procedures implicit in the concept of ordered liberty. Miller not only changed
procedures but made a substantial change in the law in holding under the Eighth Amendment
that the government cannot constitutionally apply a mandatory sentence of life without parole
for homicides committed by persons under the age of 18. Life without parole is justified only
where the State shows that it is an appropriate and fitting punishment regardless of the
defendant’s age.

The Appellate Court found it instructive that the companion case to Miller involved
a life-without-parole sentence that was final. Notwithstanding its finality, the Supreme Court
effectively applied Miller retroactively to the companion case. Once a new rule is applied to
the defendant in a case announcing the new rule, evenhanded justice requires that it be
applied retroactively to all who are similarly situated. It would be cruel and unusual
punishment to only apply the principle of Miller to new cases. 

People v. Wrice, 406 Ill.App.3d 43, 940 N.E.2d 102 (1st Dist. 2010) 
1. The Post-Conviction Hearing Act contemplates the filing of only one post-conviction
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petition. Fundamental fairness allows the filing of a successive petition only when the petition
complies with the cause-and-prejudice test. Defendant shows cause by identifying an objective
factor external to the defense that impeded his efforts to raise the claim in the earlier
proceeding. He shows prejudice by demonstrating that the constitutional error so infected the
entire trial that the resulting conviction violates due process.

The circuit court denied defendant leave to file his second successive post-conviction
petition alleging that his confession was the result of torture by Sergeant Byrne and Detective
Dignan. In support of the petition, defendant submitted the 2006 report of the Special State’s
Attorney appointed by the Circuit Court of Cook County. The report concluded that
Commander Jon Burge was guilty of prisoner abuse and named Dignan and Byrne as officers
accused of making false statements regarding their torture of prisoners. The Special State’s
Attorney declined to prosecute because the statute of limitations had expired.

The Appellate Court concluded that defendant had satisfied the cause-and-prejudice
standard. The petition alleged for the first time that the Report of the Special State’s Attorney
corroborated defendant’s claims. Because the report was not in existence when defendant filed
his petitions in 1991 and 2000, the unavailability of the report supplied cause that impeded
defendant’s efforts to raise the claim in the earlier proceedings.

The defendant also established prejudice. The Report of the Special State’s Attorney
was not cumulative of the OPS reports that defendant had appended to his 2000 petition. The
report was the first independent evaluation by the Special State’s Attorney of 148 complaints
of torture by police officers under the command of Burge. Byrne and Dignan were named in
the report. Unlike the OPS reports, which found certain allegations of torture established by
the civil preponderance-of-the-evidence standard, the Special State’s Attorney’s Report found
evidence of torture was established in certain cases by the criminal proof-beyond-a-reasonable-
doubt standard. The report found evidence of widespread, systematic abuse of prisoners at or
near the time of defendant’s incarceration, adding further corroboration to defendant’s claim
that his confession was obtained by torture. Citing People v. Wilson, 116 Ill.2d 29, 506
N.E.2d 571 (1984), the Appellate Court stated that the admission of a defendant’s coerced
confession as substantive evidence of guilt is never harmless error.

People v. Hobley, 182 Ill.2d 404, 696 N.E.2d 313 (1998), did not compel the Appellate
Court to reach a different result with respect to a finding of prejudice on the ground that
defendant maintained that he never made the confession that he claims is the product of police
coercion. Although defendant denied making a confession, in contrast to Hobley, defendant
provided medical evidence corroborating his allegations of torture and has referenced the
Special State’s Attorney’s report, which provides significant corroboration of his torture claims.
A jury could believe that defendant confessed, but that the confession was coerced, as
defendant’s claim of physical abuse was corroborated by the medical evidence, the OPS
reports, and the Report of the Special State’s Attorney.

2. A defendant is entitled to an evidentiary hearing on a post-conviction claim of a
coerced confession where: (1) he had consistently claimed he was tortured; (2) his claims are
strikingly similar to other claims of torture; (3) the officers allegedly involved are identified
in other allegations of torture; and (4) the defendant’s allegations are consistent with OPS
findings of systemic and methodical torture at Area 2 under Burge. People v. Patterson, 192
Ill.2d 93, 735 N.E.2d 616 (2000).

Defendant met this standard and is entitled to an evidentiary hearing on his claims of
torture where: (1) he consistently claimed at the hearing on his motion to suppress, at trial,
and on post-conviction that he was tortured; (2) his claims of being beaten are strikingly
similar to those of other prisoners at Areas 2 and 3; (3) the officers involved, Byrne and
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Dignan, are identified in other allegations of torture; and (4) defendant’s allegations are
consistent not only with OPS findings of systemic and methodical torture at Area 2 under
Burge, but also with the findings of torture in the Special State’s Attorney’s Report.

(Defendant was represented by Assistant Defender Heidi Lambros, Chicago.)
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§9-1(j)
Counsel

§9-1(j)(1)
Generally

Pennsylvania v. Finley, 481 U.S. 551, 107 S.Ct. 1990, 95 L.Ed.2d 539 (1987) The
requirements of Anders v. California, 386 U.S. 738 (1967), do not apply to appeals in
post-conviction petitions.

People v. Lander, 215 Ill.2d 577, 831 N.E.2d 596 (2005) An indigent defendant is entitled
to appointed counsel in post-conviction proceedings only if the petition is not summarily
dismissed as frivolous at the first stage of review. Because the right to counsel in
post-conviction proceedings is merely statutory, a post-conviction petitioner is entitled only
to the "reasonable assistance" of counsel. See also, People v. Robinson, 324 Ill.App.3d 553, 755
N.E.2d 1034 (2d Dist. 2001) (counsel acted unreasonably where he failed to argue that
petitioner's severe mental condition excused the untimely filing of a post-conviction petition).

People v. Greer, 212 Ill.2d 192, 817 N.E.2d 511 (2004) Post-conviction counsel can withdraw
where no meritorious issues can be advanced. Where counsel was required to be appointed
because the trial judge failed to address a pro se petition within 90 days of its filing, the trial
court did not err by granting counsel's motion to withdraw after counsel was unable to develop
any support for the post-conviction issues. But see, People v. McKenzie, 323 Ill.App.3d 592,
752 N.E.2d 1256 (3d Dist. 2001) (holding that once a pro se post-conviction petition survives
summary dismissal and counsel is appointed, the trial court lacks authority to allow appointed
counsel to withdraw on the basis that the petition lacks merit; in so holding, the court
overruled several third district decisions). See also, People v. Sherman, 101 Ill.App.3d 1131,
428 N.E.2d 1186 (3d Dist. 1981) (the trial court's failure to notify defendant of appointed
counsel's motion to withdraw (on grounds that counsel was unable to discover a basis for
post-conviction relief) and decision to hold a hearing on the motion, without defendant being
present or giving defendant an opportunity to respond, was improper, as it deprived defendant
of representation at the hearing).

People v. Turner, 187 Ill.2d 406, 719 N.E.2d 725 (1999) The level of assistance required on
a post-conviction petition does not depend on whether a death sentence was imposed. Although
a capital defendant has the right to have counsel appointed and the appointment of counsel
is discretionary in non-capital cases, "once counsel is appointed, his or her obligations under
Rule 651(c) are the same in every case."

People v. Hardin, 217 Ill.2d 289, 840 N.E.2d 1205 (2005) Under People v. Banks, 121 Ill.2d
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36, 520 N.E.2d 617 (1987) and People v. Spreitzer, 123 Ill.2d 1, 525 N.E.2d 30 (1988), a per se
conflict does not exist when one assistant public defender challenges the effectiveness of
another assistant public defender. But, the circumstances of a particular case may create a
conflict of interest. Whether the trial court has a duty to inquire as to the possibility of such
a conflict is determined on a case-by-case basis, and depends on the type of conflict and the
stage at which it is brought to the trial court's attention.

A post-conviction petitioner who shows that a per se conflict existed is entitled to relief
even if no prejudice can be shown and the conflict was not brought to the trial court's
attention. If no per se conflict of interest exists, but a potential conflict was brought to the
court's attention at an early stage of the proceedings, the court must either appoint separate
counsel or take adequate steps to assure that the risk of conflict is too remote to warrant
separate counsel. Where the trial court fails to take such action, the conviction may be
reversed even where there is no showing that counsel's performance was affected by the
conflict. If the trial court was not apprised of the potential conflict at an early stage of the
proceedings, the conviction will be reversed only upon a showing of an actual conflict of
interest which adversely affected counsel's performance. Although defendant is not required
to prove that the conflict contributed to his conviction, he must point to some specific defect
in counsel's strategy, tactics, or decision making that can be attributed to the conflict. 

Assuming no per se conflict, therefore, the trial court must inquire only if the potential
conflict is brought to its attention at an early stage of the proceedings. Mere allegations of a
conflict are insufficient to trigger a duty by the trial court to inquire. However, where the issue
is raised by defendant, only the gist of a conflict need be alleged. Where the alleged conflict
involves a public defender challenging the effectiveness of a second public defender, relevant
factors include whether the public defenders were trial partners, whether one attorney
supervised the other, and whether the size, structure, and organization of the office affected
the closeness of their relationship. 

People v. Lyons, 46 Ill.2d 172, 263 N.E.2d 95 (1970) Where more than a year passed from
the filing of petition to the hearing on motion to dismiss, and defense counsel continued the
case six times, it was the trial court's duty to inquire about the cause for delay and reflect this
in the record. 

People v. Hernandez, 283 Ill.App.3d 312, 669 N.E.2d 1326 (4th Dist. 1996) Where a
post-conviction petitioner makes a colorable claim that his attorney's ineffectiveness deprived
him of an appeal, he is entitled to have counsel appointed on the petition without showing that
had an appeal been taken, it would have been successful.

________________________________________
Cumulative Digest Case Summaries §9-1(j)(1)

People v. Cotto, 2016 IL 119006 (No. 119006, 5/19/16)
1. There is no constitutional right to the assistance of counsel during post-conviction

proceedings. Instead, the assistance of counsel in such proceedings is a matter of legislative
grace. In enacting the Post-Conviction Hearing Act, the legislature provided that post-
conviction petitioners are to receive reasonable assistance by counsel.

Resolving a conflict in Appellate Court precedent, the Supreme Court accepted the
State’s concession that the reasonable assistance standard applies whether counsel is
appointed or retained. “Both retained and appointed counsel must provide reasonable
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assistance to their clients after a petition is advanced from first-stage proceedings.”
2. Here, privately retained post-conviction counsel provided a reasonable level of

assistance. Counsel drafted a petition with several claims alleging due process violations and
ineffective assistance by trial counsel and appellate counsel. The petition contained several
supporting attachments including affidavits and more than 100 pages of transcripts. The
petition survived first-stage dismissal but was dismissed at second-stage proceedings.

The only error which defendant alleged on appeal was that retained post-conviction
counsel failed to adequately show that the untimely filing of the petition was not due to
defendant’s culpable negligence. Defendant claimed that he was not responsible for the delay
because appellate counsel failed to inform him that the Appellate Court had decided his
appeal.

The Supreme Court noted that defendant failed to specify what information was
available other than that which was introduced by the post-conviction attorney, and did not
disclose when he retained post-conviction counsel. Most importantly, the petition was
dismissed not because it was untimely, but on its merits. Under these circumstances, counsel’s
representation was reasonable.

(Defendant was represented by Assistant Defender Emily Hartman, Chicago.)

People v. Kuehner, 2015 IL 117695 (No. 117695, 5/21/15)
Where a pro se post-conviction petition has been advanced to second-stage proceedings

on the basis of an affirmative determination by the trial court that the petition is neither
frivolous nor patently without merit, appointed counsel may still move to withdraw from
representation, but his motion to withdraw must contain at least some explanation as to why
all of the claims in the pro se petition are so lacking in legal and factual support that counsel
is compelled to withdraw.

Here, the trial court examined the merits of defendant’s pro se petition, determined
that it was neither frivolous nor patently without merit, and advanced the case to the second
stage and appointed counsel to represent defendant. Counsel filed a motion to withdraw which
addressed some but not all of claims in the pro se petition. Since the motion failed to address
every claim, the Court reversed the judgment of the trial court allowing counsel to withdraw,
and remanded the cause to the trial court for further second stage proceedings and the
appointment of new counsel to represent defendant.

The Court distinguished the present case from People v. Greer, 212 Ill. 2d 192 (2004),
where the Court upheld the trial court’s decision to allow counsel to withdraw even though
counsel’s motion to withdraw failed to address every claim in the pro se petition. In Greer,
unlike here, the petition advanced to the second stage based on the trial court’s failure to rule
on it within 90 days. The trial court thus never determined that the petition was neither
frivolous nor patently without merit.

(Defendant was represented by Assistant Defender Kieran Wiberg, Chicago.)

People v. Csaszar, 2013 IL App (1st) 100467 (No. 1-10-0467, 12/4/13)
Counsel appointed to assist a defendant with post-conviction proceedings must provide

a reasonable level of assistance consistent with Supreme Court Rule 651(c). But Rule 651(c)
applies only when the petitioner files his original petition pro se, and not when petitioner
obtains the assistance of retained counsel. As there is no constitutional right to counsel in
post-conviction proceedings, the State has no duty to provide counsel, and no duty to prove
reasonable assistance of counsel, for any petitioner able to hire his own counsel. 

States do not violate the equal protection clause when they provide benefits to indigents
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that they do not provide to persons with sufficient means to purchase the benefits. The
provision of counsel only to the indigent bears a fair relationship to a legitimate public purpose
of providing assistance of counsel to petitioners unable to retain private counsel.

While the State bears no responsibility for providing a petitioner reasonable assistance
from his privately-retained counsel, an attorney who fails to provide competent representation
is potentially subject to disciplinary action as well as to liability for professional malpractice.
Petitioner may also seek recourse for the attorney’s alleged failings by bringing a successive
post-conviction petition in which he argues that his retained counsel’s failings show cause for
his failure to raise meritorious issues in his initial petition.

Because defendant’s appellate claim that his retained counsel had not provided
reasonable assistance was not a cognizable claim for relief on appeal, the Appellate Court
affirmed the dismissal of defendant’s post-conviction petition. 

(Defendant was represented by Assistant Defender Anne Carlson, Chicago.)

People v. Gray, 2013 IL App (1st) 101064 (No. 1-10-1064, 2/15/13)
1. The Post-Conviction Hearing Act provides that if a “petitioner is without counsel and

alleges that he is without means to procure counsel, he shall state whether or not he wishes
counsel to be appointed to represent him.” 725 ILCS 5/122-4. The Act creates a statutory right
to counsel and expressly leaves to defendant the decision whether to invoke that right. The Act
does not contemplate compelling a defendant who does not want counsel to accept counsel.

A defendant’s waiver of counsel must be clear and unambiguous. Courts must indulge
every reasonable presumption against waiver. Whether there has been an intelligent waiver
depends on the particular facts and circumstances of the case. The trial court’s determination
is reviewed for an abuse of discretion.

2. The circuit court abused its discretion in failing to grant or even consider defendant’s
request to proceed pro se. Although defendant’s request was contingent on the court’s denial
of his request that the court consider his pro se filings while he was represented by counsel,
his request to represent himself was not ambiguous as he made it clear that he would proceed
pro se if that were the only way to have his pro se filings considered.

Even though the request came eight years into the proceedings, it was not dilatory.
Defendant made his request as soon as it became apparent that counsel would not adopt his
pro se filings and the court made it clear that it would not consider those filings because
defendant was represented by counsel. There would be no disruption of the proceedings, as the
pro se pleadings had already been filed and it would have been routine for the court to allow
the State time to address them.

The circuit court’s judgment dismissing the petition was vacated and the cause was
remanded for consideration of defendant’s request to proceed pro se. 

(Defendant was represented by Assistant Defender Rachel Moran, Chicago.)

People v. Johnson, ___ Ill. App. 3d ___, ___ N.E.2d ___ (2d Dist. 2012) (No. 2-08-0839,
corrected opinion 4/20/12)

Where a post-conviction petition is advanced to the second stage and counsel appointed
merely because the trial judge failed to rule on the issue of frivolousness within 90 days, the
trial court may grant defense counsel’s motion to withdraw on the ground that there are no
meritorious post-conviction issues. (See People v. Greer, 212 Ill. 2d 192, 817 N.E.2d 511
(2004)). However, in determining whether to allow counsel to withdraw, the trial court must
determine whether the record supports trial counsel’s conclusion that the petition is frivolous
or patently without merit. A petition is frivolous or patently without merit if it has no arguable
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basis in fact. 
Here, the trial court erred by granting a motion to withdraw, because defendant’s pro

se petition made an arguable showing that defense counsel was ineffective for failing to obtain
evidence that five latent fingerprints found in the complainant’s car did not match defendant’s
prints. The court noted that the evidence could have been used to argue that defendant was
not in the car, as the complainant claimed, and to support defendant’s contention that any
sexual contact with the complainant occurred elsewhere and was consensual. 

Because defendant’s allegations were not frivolous or patently without merit, the trial
court erred by granting appointed counsel’s motion to withdraw on the ground that he could
not ethically provide support for defendant’s claims.

The order dismissing defendant’s post-conviction petition was reversed and the cause
remanded for a new second-stage hearing.

(Defendant was represented by Assistant Defender Sherry Silvern, Elgin.)

People v. Jones, 2013 Il App (1st) 113263 (No. 1-11-3263, 12/31/13)
1. The Post-Conviction Hearing Act contemplates the filing of only one petition, and any

claim not raised in that petition is waived. A claim raised in a successive petition may,
however, be considered on the merits where a defendant shows cause for failing to raise the
claim in the initial petition and prejudice resulting from that failure. To show cause, a
defendant must demonstrate that some objective factor external to the defense impeded his
ability to raise the claim in the initial petition. To show prejudice, a defendant must
demonstrate that the error so infected his trial that the resulting conviction violated due
process.

Section 122-1(f) of the Post-Conviction Hearing Act provides that only one petition may
be filed without leave of the court. It also provides that the court may grant such leave only
if a defendant demonstrates cause and prejudice. 

Here, the trial court granted leave to file a successive petition based on a mistaken
belief that the Illinois Supreme Court had instructed it to allow defendant to proceed with a
successive petition. The trial court did not specifically rule on the question of cause and
prejudice when it allowed the successive petition to go forward. Later, at the second stage of
proceedings, the trial court granted the State’s motion to dismiss on the ground that the
claims brought in the successive petition were procedurally barred. 

Defendant argued on appeal that the trial court’s order allowing leave to file raised a
presumption that it found defendant had satisfied the cause and prejudice test. Defendant
additionally argued that once such a finding was entered, the trial court did not have authority
to revisit it. The Appellate Court rejected this argument holding that the record rebutted any
presumption that the trial found defendant met the cause and prejudice test. Instead, the
record clearly showed that the trial court was laboring under a misconception that it had been
instructed by the Supreme Court to allow defendant to proceed with a successive petition. In
allowing the petition to proceed, the trial court specifically stated (albeit in error) that it was
following the Supreme Court’s directions. Accordingly, the trial court failed to engage in any
analysis or make any findings as to whether defendant established cause and prejudice. Since
there was no finding as to cause and prejudice, the Appellate Court declined to determine
whether such a finding could be revisited.

2. The Appellate Court held that the trial court correctly found that defendant failed
to establish cause and prejudice. Defendant argued that his failure to timely file the correct
post-plea document was the result of the trial court’s improper admonishments and trial
counsel’s incorrect advice following his guilty plea, and thus these errors were the cause of his
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failure to assert his claim. The Appellate Court rejected this argument, holding that it was a
misapplication of the cause and prejudice test. This issue is not why defendant filed the wrong
motion after his guilty plea; the issue is why he failed to assert his claims in his original post-
conviction petition. None of the allegedly improper actions by the trial court or defendant’s
counsel prevented him from raising his claims in the original post-conviction petition. And
once the trial court denied defendant’s post-plea motion on the basis of timeliness, defendant
had all the information he needed to raise this issue in his original petition.

The Appellate Court also rejected the argument that as a lay person defendant did not
realize he had a claim. Merely failing to recognize a claim cannot be an objective factor
external to the defense that prevents raising a claim. If it were, the bar against successive
petitions would be meaningless, since a defendant would only need to claim ignorance to avoid
the bar.

3. Defendant argued that the United State’s Supreme Court’s reasoning in Martinez
v. Ryan, 132 S.Ct. 1309 (2012) applied to his case and excused his failure to raise his claims
in his original post-conviction petition. Martinez held that Arizona’s failure to provide counsel
at an initial-review collateral proceeding in State court would excuse the bar of procedural
default (based on failing to bring the claim in the Arizona State court) in a federal habeas
proceeding. 

The Appellate Court held that Martinez did not require the court to excuse procedural
default in this case for two reasons. First, Illinois, unlike Arizona, does not preclude
defendants from raising claims of ineffective assistance of trial counsel on direct appeal and
thus the concept of initial-review collateral proceedings does not apply in Illinois. In this case,
all of defendant’s claims were apparent from the record and thus could have been raised on
appeal where defendant would have had the right to appointed counsel. Second, Martinez did
not hold that the Arizona State court had to excuse defendant’s procedural default. Instead,
Martinez simply held that federal courts could find cause to avoid the federal doctrine of
procedural default in a federal habeas proceeding. Martinez thus does not require Illinois to
similarly excuse procedural default in its own State court proceedings. 

(Defendant was represented by Assistant Defender Kathleen Hill, Chicago.)

People v. Kuehner, 2014 IL App (4th) 120901 (No. 4-12-0901, 4/10/14)
In People v. Greer, 212 Ill. 2d 192 (204), the Illinois Supreme Court held that post-

conviction counsel may properly withdraw from representation where the record shows that
(1) counsel has fulfilled her duties under Rule 651(c), and (2) defendant’s post-conviction
claims are frivolous and patently without merit. The court also stated that counsel should
“make some effort” to explain why the claims are frivolous, but the court did not make such
an explanation a prerequisite for withdrawal.

In People v. Komes, 2011 IL App (2d) 100014, the Appellate Court held that under
Greer, a motion to withdraw should include an explanation of why all of defendant’s claims
are frivolous, although counsel may still be allowed to withdraw, despite the motion’s
deficiency, if the record shows that counsel complied with Rule 651(c) and all of the claims are
frivolous.

1. Defendant argued that the trial court improperly allowed post-conviction counsel to
withdraw where (1) the motion failed to explain why all of defendant’s claims were frivolous,
and (2) the record failed to show that counsel complied with Rule 651(c) and the unaddressed
claims were frivolous. Defendant interpreted Greer and Komes as holding that the court
should first look at the sufficiency of counsel’s motion to withdraw, and should only examine
the record if the motion was insufficient.
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The Appellate Court rejected defendant’s argument and interpretation of the law.
Greer did not make the sufficiency of counsel’s motion the primary standard for deciding
whether counsel may withdraw. Instead, Greer merely made a non-binding suggestion that
counsel should try to explain why the petition is frivolous. The ultimate decision about
whether counsel should be allowed to withdraw rests on whether the record itself shows that
(1) counsel complied with Rule 651(c) and (2) defendant’s claims are frivolous. The motion
merely serves as a formal request by counsel to withdraw and the brief in support of the
motion serves as an aid to the trial court in deciding whether the record establishes that
withdrawal was proper.

The court thus declined to address defendant’s first argument that counsel’s motion to
withdraw was deficient. The court addressed defendant’s second argument and found that the
record showed compliance with Rule 651(c) and defendant’s claims were frivolous.

2. Supreme Court Rule 651(c) provides in part that the record must show that post-
conviction counsel consulted with defendant to ascertain his constitutional claims. Defendant
argued that since counsel’s motion to withdraw did not address one of his claims, the record
did not show that she consulted with him about this claim, and thus she failed to comply with
the rule.

The court rejected this argument. Even if counsel were required to address all of
defendant’s claims, which she is not, the mere fact that she failed to do so does not necessarily
mean that counsel failed to consult with defendant about the missing claim. Instead, looking
at the record as a whole, the court found that counsel did in fact discuss all of defendant’s
claims and thus properly complied with Rule 651(c).

3. Defendant also argued that because the trial court advanced his petition to the
second stage after finding that the petition was not frivolous or patently without merit, that
necessarily meant that defendant’s post-conviction claims were not frivolous, and thus counsel
could not properly withdraw.

The court rejected this argument as well, holding that defendant drastically overstated
the significance of the “purposely low threshold” of a first-stage proceeding. At that stage, the
trial court makes its decision without full detail or legal arguments since petitions are drafted
by defendants with little legal knowledge or training. It is only at the second stage, after
counsel has been appointed, that a more reliable evaluation of the claims can be made. The
mere fact that a trial court has advanced the petition to the second stage does not mean that
counsel cannot properly determine that the petition is frivolous. The court noted that under
defendant’s reasoning, counsel would always be barred from withdrawing whenever a petition
passed the first-stage threshold.

The trial court properly allowed post-conviction counsel to withdraw and properly
dismissed defendant’s petition.

(Defendant was represented by Assistant Defender Kieran Wiberg, Chicago.) 

People v. Milam, 2012 IL App (1st) 100832 (No. 1-10-0832, 5/18/12)
1. If a post-conviction petition survives summary dismissal and moves to second stage

proceedings, counsel may be appointed for an indigent petitioner. Because the right to post-
conviction counsel is statutory rather than constitutional, the requirements of the Sixth
Amendment do not apply. However, counsel is required to provide reasonable assistance. 

Supreme Court Rule 651(c) imposes three specific duties on post-conviction counsel,
including to consult with the petitioner to ascertain his contentions of constitutional
deprivation, examine the record of the trial proceedings, and make any amendments to the pro
se petition necessary to adequately present the petitioner’s contentions. 
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2. Post-conviction counsel need not conduct an investigation to discover claims that
were not raised by the petitioner in the pro se petition, or amend the petition to allege claims
not raised by the petitioner. However, Rule 651(c) does require counsel to amend the pro se
petition to adequately present the petitioner’s contentions. Included in that duty is the
obligation to shape the defendant’s pro se claims into “appropriate legal form.” 

3. Where post-conviction counsel filed an amended petition which alleged a new claim
that had not been raised in the pro se petition, and the petitioner relied on counsel’s action by
withdrawing his pro se claims and proceeding only on the new claim in the amended petition,
counsel failed to shape the claim into “appropriate legal form” where she failed to include an
allegation that the waiver doctrine was inapplicable due to ineffective assistance by appellate
counsel. Under these circumstances, “it would be improper to affirm the dismissal of the
amended petition without affording defendant the opportunity to amend his claim to overcome
the waiver doctrine.” 

The trial court’s order dismissing defendant’s amended petition was reversed, and the
cause was remanded with instructions to conduct a new second stage hearing after allowing
defendant leave to amend his amended petition to assert a claim of ineffective assistance of
appellate counsel. 

(Defendant was represented by Assistant Defender Laura Weiler, Chicago.) 

People v. Patterson, 2012 IL App (4th) 090656 (No. 4-09-0656, 7/11/12)
1. A defendant may not complain of inadequate assistance of counsel if he has no right

to counsel. If not constitutionally guaranteed, the right to counsel must be statutorily
provided. Unlike the Post-Conviction Hearing Act, 725 ILCS 5/116-3 contains no provision for
appointment of counsel on a motion for forensic testing. Therefore, a defendant cannot claim
inadequate assistance of counsel on a §116-3 motion. Where a request for forensic testing is
included in a post-conviction petition, however, defendant can claim inadequate assistance of
counsel with respect to the post-conviction claim for forensic testing.

Defendant filed a pro se post-conviction petition and a separate §116-3 motion for DNA
testing. Counsel appointed to represent defendant in the post-conviction proceeding amended
the petition to include the request for §116-3 testing. Because the request for §116-3 testing
was included in the post-conviction petition, defendant could claim that he received
unreasonable assistance of counsel as to that claim, even though defendant was not entitled
to counsel on the independent §116-3 motion. The Appellate Court declined to decide whether
a §116-3 claim was an appropriate subjection of a post-conviction petition. Even when a
pleading should not be considered as a post-conviction petition, but the trial court elects to
treat it as if it were, appointed counsel must comply with his duties under the Post-Conviction
Hearing Act and Supreme Court Rule 651. 

2. In post-conviction proceedings, defendant is entitled to the reasonable assistance of
counsel. Supreme Court Rule 651(c) requires that counsel: (1) consult with the defendant, (2)
examine the record, and (3) make any necessary amendments to the pro se petition for an
adequate presentation of the defendant’s contentions. Failure to make a routine amendment
to a post-conviction petition that would overcome a procedural bar constitutes unreasonable
assistance in violation of Rule 651(c). It is equally unreasonable for post-conviction counsel to
amend a pro se petition in a way that creates a procedural bar for a defendant.

Post-conviction counsel amended the pro se petition to include the §116-3 claim, but
failed to present any evidence or argument in support of that request to prevent the dismissal
of that claim. Counsel thus effectively created a procedural bar of res judicata to defendant’s
§116-3 motion. Even though successive motions are permissible under §116-3, res judicata will
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bar a successive motion if the exact same issue is raised in both motions.
Because counsel rendered unreasonable assistance of counsel as to the §116-3 post-

conviction claim, the Appellate Court reversed the denial of the petition as to this claim and
remanded for further proceedings.

(Defendant was represented by Assistant Defender Paige Strawn, Mt. Vernon.)

People v. Profit, 2012 IL App (1st) 101307 (No. 1-10-1307, 6/28/12)
1. Under the Post-Conviction Hearing Act, petitioners are entitled to a “reasonable”

level of assistance from counsel. Where counsel files the certificate required by Supreme Court
Rule 651(c), there is a rebuttable presumption that reasonable assistance was afforded. The
petitioner may overcome this presumption by demonstrating that the attorney failed to
substantially comply with the duties mandated by Rule 651(c), which include consulting with
the petitioner to ascertain the contentions of constitutional deprivation, examining the record
of the trial proceeding, and making amendments to the pro se petition that are necessary to
adequately present the petitioner’s contentions. 

2. Where the petitioner claimed that post-conviction counsel failed to render reasonable
assistance concerning a successive post-conviction petition because he failed to amend the
petition to raise additional pro se arguments which the petitioner alleged, the fact that counsel
filed a Rule 651(c) certificate created a rebuttable presumption that the petitioner received
reasonable assistance of counsel. In determining whether defendant overcame that
presumption, the court concluded that it should consider whether the issues which counsel
failed to raise were meritorious. The court rejected the defendant’s argument that whether
such issues were meritorious was irrelevant to whether counsel acted unreasonably by failing
to amend the petition. 

3. The court concluded that one of defendant’s pro se issues lacked merit, and that a
second issue had been forfeited because it was not raised in the original post-conviction
proceeding and defendant did not claim that he was actually innocent or that the cause-and-
prejudice standard could be satisfied. Under these circumstances, defendant failed to overcome
the presumption that counsel provided reasonable assistance. 

The trial court’s order dismissing the successive post-conviction petition was affirmed. 
(Defendant was represented by Assistant Defender Julianne Johnson, Chicago.)

People v. Shipp, 2015 IL App (2d) 131309 (No. 2-13-1309, 12/1/15)
Although post-conviction petitioners are not entitled to the effective assistance of

counsel under the Sixth Amendment, they are statutorily entitled to a reasonable level of
assistance by post-conviction counsel at second and third stage proceedings. In addition,
Supreme Court Rule 651(c) provides that an attorney who represents a petitioner at the
second and third stages must file a certificate indicating that he or she has taken certain steps
in the course of the representation. 

The court stressed that the right of reasonable representation provided by Rule 651(c)
attaches at the second stage of post-conviction proceedings, and does not apply to a petition
that is dismissed at the first stage even if the petitioner was represented by counsel. Thus, the
court rejected the petitioner’s argument that where he was represented by retained counsel
at the first stage, that attorney was required to provide reasonable assistance.

(Defendant was represented by Assistant Defender Chan Yoon, Chicago.)

People v. Shortridge, 2012 IL App (4th) 100663 (No. 4-10-0663, 1/11/12)
Post-conviction counsel must perform specific duties in his representation of defendant
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as provided by Supreme Court Rule 651(c). Counsel is not obligated to advance frivolous or
spurious claims, but defendant is entitled to a reasonable level of assistance of counsel. If
counsel believes that defendant’s claims are frivolous or without merit, his ethical obligation
is to seek to withdraw as counsel. 

Appointed counsel confessed the State’s motion to dismiss defendant’s pro se post-
conviction petition, after filing a 651(c) certificate, but no amendments to the petition. Within
30 days of that order, defendant filed motion to discharge his counsel and a motion to
reconsider the dismissal, which the court denied.

If counsel concluded that defendant’s claims were nonmeritorious, counsel should have
moved to withdraw as counsel, not confessed the State’s motion to dismiss. Post-conviction
counsel’s representation was so deficient as to amount to no representation at all. Therefore
defendant was denied a reasonable level of assistance.

Without considering the merits of the petition, the court reversed and remanded for
appointment of new counsel.

(Defendant was represented by Assistant Defender Gary Peterson, Springfield.)

People v. Thomas, 2013 IL App (2d) 120646 (No. 2-12-0646, 6/20/13)
The right to counsel at the second and third stages of a post-conviction proceeding is

purely statutory and entitles defendant to a reasonable level of assistance. The duty to provide
reasonable assistance requires compliance with the specific obligations described in Supreme
Court Rule 651(c).

Where counsel is appointed because the circuit court did not examine the petition
within 90 days, the Post-Conviction Hearing Act does not expressly authorize counsel to
withdraw when counsel concludes that the defendant’s contentions are frivolous and patently
without merit. But permitting counsel to withdraw is consistent with the legislative intent
underlying the Act. The purpose for requiring the appointment of counsel where the court does
not consider the petition in a timely manner is to jump-start a process that has shown no sign
of progress. No rationale exists in such circumstances to accord the defendant a right to
continuing representation throughout the remainder of the proceedings, where a defendant
whose petition the court determines to be frivolous in a timely manner is never given counsel
in the first place. People v. Greer, 212 Ill. 2d 192, 817 N.E.2d 511 (2004).

The court appointed counsel for defendant after failing to act on the petition in a timely
manner. Counsel filed a 651(c) certificate and moved to withdraw on the ground that
defendant’s contentions lacked merit. The court granted the motion and denied the petition.
On appeal, the Appellate Court reversed because the court had dismissed the petition before
the State had filed a responsive pleading. On remand, the court appointed new counsel, who
also successfully moved to withdraw, but who did not file a 651(c) certificate. The court then
granted the State’s motion to dismiss.

The Appellate Court rejected the argument that counsel’s failure to file a 651(c)
certificate demonstrated that defendant did not receive the level of legal assistance to which
he was entitled. Because defendant’s statutory right to appointment of counsel did not exist
after initial counsel was permitted to withdraw pursuant to Greer, defendant was no longer
entitled to the level of legal assistance guaranteed under the Act. Therefore, successor
counsel’s failure to fulfill the duties specified in Rule 651(c) is not grounds for reversal. 

(Defendant was represented by Supervisor Arden Lang, Springfield.)

People v. Warren, 2016 IL App (1st) 090884-C (No. 1-09-0884, 6/30/16)
1. In Miller v. Alabama, 567 U.S. ___, 132 S.Ct. 2455, ___ L.Ed.2d ___ (2012), the U.
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S. Supreme Court concluded that mandatory life sentences without the possibility of parole
violate the Eight Amendment when imposed on offenders who are under the age of 18. In
People v. Davis, 2014 IL 115595, the Illinois Supreme Court held that Miller applies
retroactively to cases pending on collateral review at the time Miller was decided. Because
defendant was 17 at the time of the offense and was required to be sentenced to natural life
without the possibility of parole, and because his post-conviction appeal was pending when
Miller was decided, resentencing was required.

The court concluded that defendant was not procedurally barred from raising the issue
for the first time in an appeal from denial of a motion for leave to file a successive post-
conviction petition. First, the “cause and prejudice” standard for successive petitions was
satisfied because Miller was not available at the time of defendant’s earlier post-conviction
proceeding. In addition, a challenge to the constitutionality of a sentencing statute may be
raised at any time.

2. The Appellate Court previously affirmed the trial court’s denial of leave to file a
successive post-conviction petition, but the Supreme Court denied leave to appeal and
remanded the cause with instructions to vacate the judgment and reconsider the case in light
of Davis. The Appellate Court concluded that it was authorized to reach not only the
sentencing issue involved in Davis, but also to reconsider whether the trial court erred by
denying leave to file a successive post-conviction petition. The court concluded that because
it had vacated the prior judgment in accordance with the Supreme Court’s direction, there
would be no final judgment on the non-sentencing issues unless it also considered those issues.

The court rejected the argument that it was required to adhere to its previous holding
on the non-sentencing issues although a majority of the Appellate Court no longer agreed with
the earlier holding. Because the Supreme Court gave no specific directions concerning the non-
sentencing issues and denial of leave to appeal cannot be interpreted as implicit approval of
the lower court’s opinion, the Appellate Court concluded that it was required to issue a new
opinion on all the issues.

The court rejected the argument that the law of the case doctrine required it to adhere
to its prior ruling. The law of the case doctrine applies only where there is a final judgment.
Because the previous judgment had been vacated, there was no final judgment on the
successive petition.

3. A motion for leave to file a successive petition based upon a claim of actual innocence
should be denied only where it is clear from a review of the successive petition and the
provided documentation that as a matter of law, the petitioner cannot set forth a colorable
claim of actual innocence. Applying de novo review, the court concluded that the evidence
supporting defendant’s claim was newly discovered, material and not merely cumulative, and
of such a conclusive character that it would probably change the result at a retrial. Therefore,
the defendant adequately pleaded an assertion of actual innocence to justify filing a successive
petition.

In the course of its holding, the court acknowledged that affidavits provided by the
petitioner were hearsay and that hearsay generally cannot be used to support post-conviction
claims. The Supreme Court has held that this rule should not be applied inflexibly, however.
Where the affidavits contained facts material to defendant’s innocence and alleged that two
persons who had confessed to the offense were hostile or unavailable to the petitioner, the
court elected to consider the affidavits. The court also noted that the affidavits might be
admissible at trial under various hearsay exceptions.

In a concurring opinion, Justice Gordon stated that because the Illinois Rules of
Evidence have been amended and do not now apply to post-conviction hearings, the fact that



supporting affidavits contain hearsay should not be considered in determining whether leave
to file a subsequent petition should be granted.

4. The court concluded that the affidavits qualified as “newly discovered evidence”
although defense counsel at defendant’s first post-conviction proceeding was aware of the
affiants and their willingness to testify. The court noted that the attorney retained by
defendant for the first post-conviction petition explained during proceedings on that petition
that he did not obtain affidavits because the statute of limitations was expiring. However,
counsel did not explain why he failed to amend the petitions and supply the affidavits during
the four-year period between the filing of the petition and the hearing on the State’s motion
to dismiss. In addition, defendant was rebuffed in his effort to obtain new counsel in the first
proceeding, and once he was represented by counsel could not present the evidence himself.
Under these circumstances, the evidence should be considered to be newly discovered.

The court noted that its holding was confined to the unique instance where defendant
retains counsel for the first post-conviction proceeding but that attorney fails to provide
reasonable assistance by presenting exculpatory evidence.

The trial court’s denial of the motion for leave to file a subsequent post-conviction
petition was reversed and the cause remanded for further proceeding.

(Defendant was represented by Assistant Defender Gilbert Lenz, Chicago.)

Top

§9-1(j)(2)
Reasonable Assistance of Counsel – Illinois
Supreme Court Rule 651(c)

People v. Lander, 215 Ill.2d 577, 831 N.E.2d 596 (2005) To assure that a reasonable level of
assistance is provided, Supreme Court Rule 651(c) requires the record to show that counsel
consulted with defendant to ascertain claims of constitutional violations, examined the record
of the trial court proceedings, and made any amendments to the pro se petition necessary to
adequately present defendant's contentions. Compliance with Rule 651(c) may be shown by
counsel's certificate or by the record itself. See also, People v. Perkins, 229 Ill.2d 34, 890
N.E.2d 398 (2008).

Counsel appointed to represent a post-conviction petitioner is required to comply with
Rule 651(c) even where there is a question as to whether the petition was timely filed. See
also, People v. Stone, 364 Ill.App.3d 930, 848 N.E.2d 223 (2d Dist. 2006) (Lander should apply
to cases that were on appeal when it was decided).

Where appointed counsel failed to file a Rule 651 certificate and the record failed to
demonstrate compliance with the rule, petitioner was not afforded a reasonable level of
assistance during post-conviction proceedings. The order dismissing the petition was reversed
and the cause remanded for further proceedings.

People v. Richmond, 188 Ill.2d 376, 721 N.E.2d 534 (1999) Rule 651(c) applies to any
attorney who represents a post-conviction petitioner on a pro se petition, not only to appointed
counsel. But, Rule 651(c) applies only where the initial petition is filed pro se, and not where
the petition was prepared and filed by counsel. 

No certificate was filed here, and the record was insufficient to demonstrate that
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counsel had performed the duties mandated by the rule. Counsel, who was retained after
defendant filed a pro se petition, argued only an issue that is not cognizable in post-conviction
proceedings. Also, counsel's references to the facts of the case reflected information that could
have been "gleaned from any number of sources" besides the trial record.

People v. Pendleton, 223 Ill.2d 458, 861 N.E.2d 999 (2006) Post-conviction counsel is not
required to advance frivolous or spurious claims. Although counsel is free to conduct a broad
examination of the record and raise additional issues, the duty to provide "reasonable"
assistance does not carry an obligation to investigate and present claims other than those
raised by the pro se petitioner. The appellate court erred by finding that post-conviction
counsel rendered unreasonable assistance by failing to raise and argue an issue - improper
admonishments under Supreme Court Rule 605(b) - which defendant did not raise in the pro
se or amended post-conviction petitions.

People v. Turner, 187 Ill.2d 406, 719 N.E.2d 725 (1999) Rule 651(c)'s requirement that
counsel make any amendments "necessary for an adequate presentation of petitioner's
contentions" means that counsel must "shape" a pro se petitioner's complaints into
"appropriate legal form." 

Counsel violated Rule 651(c) where post-conviction counsel did not amend the petition
to avoid waiver for failing to raise issues on direct appeal to allege that appellate counsel was
ineffective and where counsel did not amend the petition to include necessary elements of two
other claims. Also, though counsel asserted at the hearing on the motion to dismiss that
defendant's claims were based on evidence outside the record, he failed to attach any affidavits
to the petition or explain why affidavits were unavailable. Counsel's performance was so
deficient that it amounted to virtually no representation at all, and to "tolerate such
inadequate representation would render the appointment of counsel in post-conviction
proceedings nothing but ‘an empty formality.'" See also, People v. Kluppelberg, 327 Ill.App.3d
939, 764 N.E.2d 1182 (1st Dist. 2002) (counsel failed to provide a reasonable level of assistance
where he failed to attach to the petition a police report that was in the trial record and which
supported the claim that trial counsel was ineffective, and failed to make a routine
amendment to the petition to add an allegation that appellate counsel was ineffective for
having failed to raise trial counsel's ineffectiveness); People v. Gonzales, 14 Ill.App.3d 535, 302
N.E.2d 718 (1st Dist. 1973) (reversed and remanded for appointment of other counsel where
pro se petition was filled with conclusory allegations and appointed counsel did not put the pro
se petition into proper legal form); People v. Waldrop, 353 Ill.App.3d 244, 818 N.E.2d 888 (2d
Dist. 2004) (defendant did not receive a reasonable level of assistance where post-conviction
counsel failed to attach affidavits to the amended petition because he erroneously believed that
affidavits are required only if the petition raises issues concerning the failure to call an alibi
witness).

People v. Perkins, 229 Ill.2d 34, 890 N.E.2d 398 (2008) The filing of a 651(c) certificate is not
conclusive of compliance and can be rebutted. 

Rule 651(c) requires a showing that counsel took the necessary steps to secure adequate
representation of petitioner's claims, which includes attempting to overcome procedural bars
that will result in the dismissal of the petition if not rebutted. Specifically, Rule 651(c)
requires counsel to amend an untimely pro se petition to allege any facts to show lack of
culpable negligence. Here, counsel fulfilled his obligations. Though he failed to file an amended
petition, counsel argued at the post-conviction hearing that defendant's petition should not be
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dismissed. Even if counsel's argument was not "particularly compelling," there was no
indication that there was any available excuse for the late filing.

People v. Moore, 189 Ill.2d 521, 727 N.E.2d 348 (2000) A post-conviction attorney has no
obligation to locate witnesses who are not specifically identified by the petitioner, or to conduct
an investigation to discover witnesses who might be able to support the claims in the petition. 

People v. De La Paz, 204 Ill.2d 426, 791 N.E.2d 489 (2003) Post-conviction counsel did not
act improperly by failing to raise issues concerning defendant's mental fitness to participate
in post-conviction proceedings. Because the record clearly showed that defendant was able to
communicate with counsel, there was no fitness issue to be raised. Thus, counsel did not act
unreasonably. 

People v. Suarez, 224 Ill.2d 37, 862 N.E.2d 977 (2007) Non-compliance with Rule 651(c) is
not subject to the harmless-error rule. Thus, even if the issue raised in a pro se petition lacks
merit as a matter of law, the cause must be remanded for further proceedings where counsel
fails to file a Rule 651(c) certificate and does not satisfy the purposes of the rule.

People v. Davis, 156 Ill.2d 149, 619 N.E.2d 750 (1993) Counsel need only examine those
portions of the record that relate to the issues raised in the pro se petition. Here, the only issue
concerned the prosecutor's undisclosed conversation with a juror, and counsel examined the
voir dire and the juror's affidavit. Thus, counsel complied with Rule 651(c).

People v. McNeal, 194 Ill.2d 135, 742 N.E.2d 269 (2000) Post-conviction counsel provided a
reasonable level of assistance although he: (1) filed an incomplete report from a forensic social
worker who referred to other mitigating evidence which could be discovered with additional
time, and (2) failed to request a continuance despite the investigator's request for more time.
Counsel filed a 651(c) certificate and amended the petition to add new arguments. Also, no
issues regarding mitigating evidence were raised until the third amended post-conviction
petition. Further, much of the evidence to which the investigator's incomplete report referred
had been introduced at the death hearing, and defendant failed to show that any additional
mitigating evidence would likely have resulted in a non-death sentence. 

People v. Johnson, 154 Ill.2d 227, 609 N.E.2d 304 (1993) Although counsel consulted with
defendant and reviewed the trial transcript, he failed to make necessary amendments where
he never contacted witnesses named in the pro se petition or obtained supporting documents
specified in the petition. Because the record clearly establishes that counsel made no effort to
obtain evidentiary support for the pro se claims, remandment was required. Although
post-conviction counsel must attempt to obtain affidavits from witnesses specifically identified
in the pro se petition, there is no obligation to seek supporting evidence from outside the
record. 

People v. Guest, 166 Ill.2d 381, 655 N.E.2d 873 (1995) Record showed compliance with Rule
651(c), though counsel did not file a certificate. See also, People v. Yarbrough, 210 Ill.App.3d
710, 569 N.E.2d 211 (4th Dist. 1991) (counsel satisfied Rule 651(c) where defendant indicated
in a letter that he had communicated with counsel, post-conviction counsel amended the pro
se petition to include 50 specific allegations, and counsel referred to specific pages of the trial
transcript during the hearing). But see, People v. Terry, 46 Ill.2d 75, 263 N.E.2d 923 (1970)
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(order denying defendant's petition for post-conviction relief reversed because the record did
not reflect that either of petitioner's appointed counsel ever consulted with him); People v.
Johnson, 338 Ill.App.3d 1004, 789 N.E.2d 927 (2d Dist. 2003) (defense counsel failed to file a
certificate, and the record did not demonstrate compliance with Rule 651(c) where the only
reference to any consultation with defendant was counsel's statement that he had spoken to
defendant once on the telephone, "and had no plans ‘to go actually to speak to him'"); People
v. Jennings, 345 Ill.App.3d 265, 802 N.E.2d 867 (4th Dist. 2003) (although it was undisputed
that appointed counsel consulted with defendant, compliance with Rule 651 was not
established where the record failed to explicitly show that counsel examined the record or
made necessary amendments to two claims); People v. Carter, 223 Ill.App.3d 957, 586 N.E.2d
835 (4th Dist. 1992) (remanding for a new hearing on a pro se petition where post-conviction
counsel failed to file a 651(c) certificate and the record failed to show that counsel consulted
with petitioner or read any portions of the record except 13 pages relevant to a motion for
continuance); People v. Treadway, 245 Ill.App.3d 1023, 615 N.E.2d 887 (2d Dist. 1993) (record
failed to show that post-conviction counsel complied with Rule 651(c) where there was no
indication that counsel examined the original report of proceedings and where counsel did not
adequately amend the petition).

People v. Jones, 48 Ill.2d 410, 270 N.E.2d 409 (1971) Where appointed counsel appeared at
hearing on motion to suppress and simply read from the unamended pro se petition, which had
been inartfully drawn, the dismissal of the petition was reversed. 

People v. Ballinger, 53 Ill.2d 388, 292 N.E.2d 400 (1973) Counsel's failure to amend the
petition was not incompetent where there were no constitutional issues to be raised. 

People v. Finklea, 186 Ill.App.3d 297, 542 N.E.2d 454 (2d Dist. 1989) Whether
post-conviction counsel consulted with defendant is a factual question to be resolved by the
trial court. The cause was remanded for a hearing and finding as to whether counsel complied
with Rule 651(c) where defendant contended that post-conviction counsel did not consult with
him and counsel represented that he had consulted with defendant. 

People v. Bashaw, 361 Ill.App.3d 963, 838 N.E.2d 972 (2d Dist. 2005) Post-conviction counsel
failed to satisfy Rule 651(c) where counsel's certificate stated that she reviewed the record of
proceedings "on appeal," rather than the proceedings from the trial. Although this statement
might imply that counsel had reviewed the trial proceedings, which were included in the
record on direct appeal, counsel's statements showed that she believed she was not required
to review the trial proceedings where the pro se petition challenged the effectiveness of
appellate counsel. Also, the certificate was inadequate because it indicated that instead of
amending the pro se petition to adequately present defendant's contentions, post-conviction
counsel acceded to defendant's wish "to rely on his original post-conviction petition." Whether
to file an amended post-conviction petition is a strategic question left to counsel, not a decision
for the post-conviction petitioner. Post-conviction counsel who merely relies on defendant's
decision not to file an amended petition fails to provide reasonable assistance or to comply
with Rule 651(c). Reversal was required although the trial court dismissed the petition based
on timeliness rather than the merits. Because a prosecutor may choose to waive the statute
of limitations, and because an untimely petition is permitted if defendant shows that the delay
was not due to his or her culpable negligence, familiarity with the record and amendment of
the pro se petition are critical in order to provide reasonable assistance of counsel.
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People v. Peoples, 346 Ill.App.3d 258, 804 N.E.2d 577 (1st Dist. 2003) Post-conviction
counsel failed to comply with Rule 651 at second-stage post-conviction proceedings where she
responded to the State's motion to dismiss only on the issue of timeliness. Because the State
could choose to forfeit any issue concerning timeliness once the petition was amended to raise
all petitioner's concerns, post-conviction counsel is required to fulfill her Rule 651(c)
responsibilities before the State decides whether to move to dismiss on the ground that the
petition was untimely.

People v. Rials, 345 Ill.App.3d 636, 802 N.E.2d 1240 (1st Dist. 2003) Where the pro se
post-conviction petition argued only one specific issue - that the sentence was improper under
Illinois Supreme Court precedent - and made general allegations that the Fifth, Sixth, Eighth,
and Fourteenth Amendments had been violated, appointed counsel did not act unreasonably
by failing to amend the petition to raise the absence of an adequate foundation for an expert's
opinion. 

People v. Seidler, 18 Ill.App.3d 705, 310 N.E.2d 421 (5th Dist. 1974) Denial of
post-conviction petition reversed and remanded for appointment of different counsel.
Appointed counsel failed to comply with Rule 651(c) where counsel's letter to petitioner made
no effort to ascertain petitioner's assertions of deprivation of constitutional rights. It was still
necessary for counsel to consult though the same attorney represented petitioner at his plea
and at the post-conviction proceeding. 

People v. Rankins, 277 Ill.App.3d 561, 660 N.E.2d 1317 (3d Dist. 1996) Defendant had
different appointed attorneys for a hearing on the State's motion to dismiss (which was
granted as to some of defendant's claims) and an evidentiary hearing on defendant's
post-conviction petition. Neither attorney complied with Rule 651(c). Regarding the first
attorney, the record did not show that counsel examined the trial record or consulted with
defendant; indeed, counsel failed to even speak at the hearing on the motion to dismiss. As to
the second attorney, the record showed only partial compliance with the rule. Counsel
indicated that he was generally familiar with the case by referring to the petition and reading
portions of it in the record. Counsel's failure to amend the petition did not violate the rule, for
defendant never claimed that amendments were necessary. But, because the second counsel
never indicated that he had spoken to defendant before the evidentiary hearing, the record
failed to show full compliance with Supreme Court Rule 651(c).

People v. Alexander, 197 Ill.App.3d 571, 554 N.E.2d 1078 (2d Dist. 1990) Counsel failed to
file a certificate stating that he had examined the record of trial proceedings, as required by
Rule 651(c), and there is no showing that he did in fact examine the record. Plus, counsel's
presentation at the hearing on the State's motion to dismiss did not clearly establish that he
was familiar with the trial record.

People v. Bonn, 19 Ill.App.3d 443, 311 N.E.2d 766 (5th Dist. 1974) Because appointed
counsel prepared an amended petition without the benefit of the record, the cause was
remanded with directions that petitioner be immediately provided a free record and that
counsel be provided a reasonable time to amend the petition. 

_________________________________________
Cumulative Digest Case Summaries §9-1(j)(2)
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People v. Cotto, 2016 IL 119006 (No. 119006, 5/19/16)
1. There is no constitutional right to the assistance of counsel during post-conviction

proceedings. Instead, the assistance of counsel in such proceedings is a matter of legislative
grace. In enacting the Post-Conviction Hearing Act, the legislature provided that post-
conviction petitioners are to receive reasonable assistance by counsel.

Resolving a conflict in Appellate Court precedent, the Supreme Court accepted the
State’s concession that the reasonable assistance standard applies whether counsel is
appointed or retained. “Both retained and appointed counsel must provide reasonable
assistance to their clients after a petition is advanced from first-stage proceedings.”

2. Here, privately retained post-conviction counsel provided a reasonable level of
assistance. Counsel drafted a petition with several claims alleging due process violations and
ineffective assistance by trial counsel and appellate counsel. The petition contained several
supporting attachments including affidavits and more than 100 pages of transcripts. The
petition survived first-stage dismissal but was dismissed at second-stage proceedings.

The only error which defendant alleged on appeal was that retained post-conviction
counsel failed to adequately show that the untimely filing of the petition was not due to
defendant’s culpable negligence. Defendant claimed that he was not responsible for the delay
because appellate counsel failed to inform him that the Appellate Court had decided his
appeal.

The Supreme Court noted that defendant failed to specify what information was
available other than that which was introduced by the post-conviction attorney, and did not
disclose when he retained post-conviction counsel. Most importantly, the petition was
dismissed not because it was untimely, but on its merits. Under these circumstances, counsel’s
representation was reasonable.

(Defendant was represented by Assistant Defender Emily Hartman, Chicago.)

People v. Ligon, 239 Ill.2d 94, 940 N.E.2d 1067 (2010) 
1. A claim of ineffective assistance of counsel cannot be considered on direct appeal

where the evidentiary basis of the claim is dehors the record. The Appellate Court concluded
on direct appeal that defendant’s ineffective-assistance-of-counsel claims should more
appropriately be pursued on post-conviction so that the facts relevant to the claim could be
developed. That determination is res judicata and unassailable once the direct appeal became
final.

2. An indigent defendant is entitled to appointment of counsel on an as-of-right appeal
from a conviction. Douglas v. California, 372 U.S. 353 (1963). That right to counsel does not
extend to discretionary review of a conviction after mandatory review by an intermediate
reviewing court, where acceptance of the appeal is based on public importance and other
indicia not related to the merits. Ross v. Moffitt, 417 U.S. 600 (1974). Nor does defendant
have a right to counsel on an appeal collaterally attacking a conviction. Pennsylvania v.
Finley, 481 U.S. 551 (1987). 

An indigent defendant who seeks a first-tier direct appeal after pleading guilty or nolo
contendere does have a right to appointed counsel even if the appeal is discretionary. Though
discretionary, the appeal is the first, and likely the only, direct review of the conviction.
Defendants seeking first-tier review are generally ill-equipped to represent themselves.
Halbert v. Michigan, 545 U.S. 605 (2005).

Defendant has no federal constitutional right to the assistance of counsel in a collateral
proceeding, even where that proceeding is defendant’s first-tier review of an ineffective-
assistance-of-counsel claim that the intermediate court found was not appropriate for direct
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review. Unlike Halbert, defendant has had a direct review of his conviction and the assistance
of counsel in connection with that appeal. Defendant does not face the same daunting hurdles
as faced by the defendant in Halbert because he need only present the gist of a claim to
survive summary dismissal. Defendant in this case also had the benefit of the appellate court
briefs, rehearing petition, petition for leave to appeal, and the appellate court decision. Finally,
unlike Halbert, the court performs no gatekeeping function that would bar defendant from
presenting his ineffective-assistance-of-counsel claim.

(Defendant was represented by Assistant Defender Patrick Cassidy, Chicago.)

People v. Anguiano, 2013 IL App (1st) 113458 (No. 1-11-3458, 12/26/13)
1. Illinois courts apply two different standards to post-conviction counsel’s performance:

(1) Supreme Court Rule 651(c) and (2) reasonable level of assistance. The standards overlap
but are not coterminous. Rule 651(c) requires the record to show that counsel: (1) consulted
with defendant to ascertain his constitutional claims; (2) examined the record of the trial
proceedings; and (3) made any amendments to the pro se petition necessary to adequately
present defendant’s claims. While neither the Post-Conviction Hearing Act nor Rule 651(c)
expressly guarantee a reasonable level of assistance, the Illinois Supreme Court has held that
the act and the rule together ensure that post-conviction defendants receive a reasonable level
of assistance. The reasonable level of assistance standard is “free-standing” and is not limited
by the specific requirements of Rule 651(c). 

The requirements of Rule 651(c) do not apply where privately retained counsel files the
initial post-conviction petition. Defendants, however, have the right to a reasonable level of
assistance when they are represented by private counsel at the second stage of post-conviction
proceedings even if retained counsel filed the initial petition. It is well-settled that the Post-
Conviction Hearing Act requires a reasonable level of assistance and there is no sound policy
or commonsense reason that would apply this standard when counsel is appointed or retained
at the second stage but not when counsel is retained at the first stage. Additionally, the
Illinois Supreme Court (while not yet expressly addressing this question) has strongly
indicated that all defendants represented by counsel at the second stage have the right to a
reasonable level of assistance. People v. Mitchell, 189 Ill. 2d 257 (1999) (affirming second-
stage dismissal of petition initially filed by retained counsel since defendant’s attorneys
provided a “reasonable level of assistance.”) Accordingly, the reasonable level of assistance
standard applies even where retained counsel filed the initial petition. 

The contrary decision in People v. Csaszar, 2013 IL App (1st) 100467 (holding no
right to a reasonable level of assistance at the second stage where privately retained counsel
filed the initial petition) was wrongly decided. The Csaszar court did not discuss Mitchell,
provided no policy reasons for its decision, and incorrectly held that the reasonable-level-of-
assistance standard should be interpreted under Rule 651(c) since none of the cases relied on
by Csaszar suggest that the right to a reasonable level of assistance is subsumed by Rule
651(c). 

2. In this case, counsel provided a reasonable level of assistance at the second stage of
proceedings. Although he reargued the same issue (entrapment) he raised on direct appeal,
he attempted to overcome the procedural bar of res judicata by elaborating on the entrapment
claim and adding additional facts about the informant who helped entrap defendant. He also
attached an affidavit used to obtain an eavesdropping order which was relevant to the
entrapment claim, but had not been part of the appeal record. Post-conviction counsel thus
demonstrated that he understood and attempted to overcome the procedural bar of res
judicata. 
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Counsel’s arguments may not have been particularly compelling, but defendant did not
explain what additional steps counsel could have taken or what additional arguments could
have been made. Additionally, defendant’s claim that counsel failed to consult with him was
based primarily on the failure to file a 651(c) certificate which did not apply here. Under these
facts, counsel provided a reasonable level of assistance. 

 (Defendant was represented by Assistant Defender Brett Zeeb, Chicago.)

People v. Bell, 2014 IL App (3d) 120637 (No. 3-12-0637, 8/21/14)
Illinois Supreme Court Rule 651(c) requires that post-conviction counsel consult with

defendant to ascertain his claims and then make certain the claims are adequately presented.
The requirements of Rule 651(c) are limited to the claims raised by defendant in his pro se
petition, and counsel has no duty to explore, investigate, or formulate other claims.

Here, defendant filed a pro se post-conviction petition. The trial court docketed the
petition for second-stage proceedings and appointed counsel. Counsel filed an amended
petition and a 651(c) certificate relating to the claims in the original pro se petition. Defendant
later filed several pro se motions to supplement the petition, each one raising new claims. The
court dismissed the petition before counsel filed an amended petition or a 651(c) certificate
relating to the claims in the supplemental pro se petitions.

The Appellate Court upheld the dismissal, holding that counsel’s duties under Rule
651(c) are limited to claims raised in the original pro se petition. If defendant raises further
claims in supplemental pro se petitions, counsel has no obligation under 651(c) to examine,
discuss, or adequately present those additional claims.

(Defendant was represented by Assistant Defender Todd McHenry, Chicago.)

People v. Bennett, 394 Ill.App.3d 350, 916 N.E.2d 550 (2d Dist. 2009) 
Under Supreme Court Rule 651(c) and People v. Richmond, 188 Ill.2d 376, 721

N.E.2d 534 (1999), where an indigent files a pro se post-conviction petition but then retains
counsel to represent him, the retained attorney must comply with Rule 651(c) by filing a
certificate indicating that he or she has consulted with the defendant, examined the record of
proceedings at trial, and made any necessary amendments to the pro se petition that are
necessary to adequately present the defendant’s contentions. However, where the initial
petition is prepared by retained counsel, the Rule 651(c) certificate requirement does not
apply. 

The court also noted that defendant had asserted only that post-conviction counsel did
not satisfy Rule 651(c), and not that counsel’s representation was unreasonable under the
Post-Conviction Hearing Act. 

(Defendant was represented by Assistant Defender Sherry Silvern, Elgin.)

People v. Blanchard, 2015 IL App (1st) 132281 (No. 1-13-2281, 10/13/15)
Supreme Court Rule 651(c) imposes three duties on appointed post-conviction counsel.

Either the record or a certificate filed by counsel must show that counsel: (1) consulted with
defendant to ascertain his constitutional claims; (2) examined the record of the trial
proceedings; and (3) made all necessary amendments to the pro se petition. Filing a Rule
651(c) certificate creates a rebuttable presumption that counsel provided reasonable
assistance.

In his pro se petition, defendant raised claims relating to the lineup photo and the
victim’s bank card. Counsel did not file an amended petition raising either of those claims, but
did file a Rule 651(c) certificate stating that she: (1) consulted with defendant to ascertain his
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claims; (2) examined the transcripts and common law record; and (3) and did not need to
amend the pro se petition since it adequately presented defendant’s claims.

Defendant argued on appeal that the certificate did not demonstrate compliance with
Rule 651(c) because it did not indicate that counsel examined the trial exhibits which included
the lineup photo and the victim’s bank card. The court held that although it would not
presume that counsel failed to review the exhibits “simply because she failed to mention them
explicitly” in her certificate, the court was nonetheless “unable to determine” from counsel’s
certificate if she examined the trial exhibits.

Supreme Court Rule 324 states that “the record shall be arranged in three sections: the
common law record, the report of proceedings, and the trial exhibits.” Counsel, however,
merely stated that she examined “the transcripts and common law record.” Where, as in the
present case, the pro se petition identifies specific exhibits as basis for the claims, “good
practice and completeness calls for the Rule 651(c) certification to address the exhibits for the
presumption of compliance to be invoked and for a proper review of defendant’s claims” by the
court.

The case was remanded for compliance with Rule 651(c) and to allow a supplemental
petition to be filed “if requested.” The circuit court was directed to reconsider defendant’s
petition after proper compliance with Rule 651(c).

(Defendant was represented by Assistant Defender Jonathan Krieger, Chicago.)

People v. Cotto, 2015 IL App (1st) 123489 (No. 1-12-3489, 2/11/15)
The majority follows People v. Csaszar, 2013 IL App (1st) 100467, and holds that the

Post-Conviction Hearing Act does not require privately retained counsel to provide reasonable
assistance. The dissent would follow People v. Anguiano, 2013 IL App (1st) 113458, and hold
that the Act requires all attorneys. whether appointed or privately retained, to provide
reasonable assistance.

(Defendant was represented by Assistant Defender Emily Hartman, Chicago.)

People v. Csaszar, 2013 IL App (1st) 100467 (No. 1-10-0467, 12/4/13)
Counsel appointed to assist a defendant with post-conviction proceedings must provide

a reasonable level of assistance consistent with Supreme Court Rule 651(c). But Rule 651(c)
applies only when the petitioner files his original petition pro se, and not when petitioner
obtains the assistance of retained counsel. As there is no constitutional right to counsel in
post-conviction proceedings, the State has no duty to provide counsel, and no duty to prove
reasonable assistance of counsel, for any petitioner able to hire his own counsel. 

States do not violate the equal protection clause when they provide benefits to indigents
that they do not provide to persons with sufficient means to purchase the benefits. The
provision of counsel only to the indigent bears a fair relationship to a legitimate public purpose
of providing assistance of counsel to petitioners unable to retain private counsel.

While the State bears no responsibility for providing a petitioner reasonable assistance
from his privately-retained counsel, an attorney who fails to provide competent representation
is potentially subject to disciplinary action as well as to liability for professional malpractice.
Petitioner may also seek recourse for the attorney’s alleged failings by bringing a successive
post-conviction petition in which he argues that his retained counsel’s failings show cause for
his failure to raise meritorious issues in his initial petition.

Because defendant’s appellate claim that his retained counsel had not provided
reasonable assistance was not a cognizable claim for relief on appeal, the Appellate Court
affirmed the dismissal of defendant’s post-conviction petition. 
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(Defendant was represented by Assistant Defender Anne Carlson, Chicago.)

People v. Elken, 2014 IL App (3d) 120580 (No. 3-12-0580, 6/4/14)
Under Supreme Court Rule 651(c), the record in post-conviction proceedings must

demonstrate that appointed counsel consulted with the petitioner to ascertain his contentions
of deprivation of constitutional rights, examined the report of proceedings from the trial, and
made any amendments to the pro se petitions that are necessary to adequately present the
petitioner's contentions. However, fulfillment of the latter obligation does not require or permit
post-conviction counsel to advance frivolous or spurious claims. An attorney who determines
that a post-conviction petitioner’s claims are meritless cannot in good faith file an amended
petition, and must move to withdraw after giving notice to the petitioner. Although counsel’s
explanation of the grounds for his motion to withdraw in effect “confesses” that there are no
viable arguments, the petitioner has notice of counsel’s intent and an opportunity to respond. 

At second stage proceedings on a successive pro se post-conviction petition, appointed
counsel did not move to withdraw. However, he went through the petition point by point and
informed the trial court that none of the claims had merit. 

The petitioner was not informed before the hearing that his attorney intended to argue
against his interests. The State did not make any argument concerning the petition, which
was dismissed “based upon arguments of defense counsel.” 

The Appellate Court found reversible error because the petitioner was not afforded the
opportunity to prepare for defense counsel’s attack on his petition and present argument in
rebuttal. “The appropriate procedure under these circumstances would be for appointed
counsel to file a motion to withdraw, giving the petitioner notice of the same. This allows the
petitioner to prepare to argue against appointed counsel's motion. It further obviates any
opportunity for a defendant to argue that he was blindsided by his appointed counsel's
arguments.”

The trial court’s order dismissing the petition was reversed and the cause remanded
for further proceedings.

(Defendant was represented by Assistant Defender Bryon Kohut, Ottawa.)

People v. Garcia, 405 Ill.App.3d 608, 939 N.E.2d 972 (1st Dist. 2010) 
Supreme Court Rule 651(c) requires that the appellate record in a post-conviction

appeal contain a showing, which may be made by a certificate of counsel, that the petitioner’s
attorney consulted with petitioner by mail or in person to ascertain his contentions of
deprivation of constitutional rights, has examined the report of the proceedings at trial, and
has made any amendments to the pro se petition that are necessary for adequate presentation
of petitioner’s contentions.

Counsel did not file a 651(c) certificate, but the record was sufficient to show 651(c)
compliance. The supplemental petition filed by counsel averred that he communicated with
petitioner about the petition by mail. Copies of correspondence between petitioner and counsel
also appeared in the record. Counsel stated in the supplemental petition that he had read the
record and reiterated before the judge that he had fulfilled this obligation. As to counsel’s
discharge of his obligation to make necessary amendments to the pro se petition, the court
concluded that amendments to the petition were not necessary because “[f]or a pro se litigant,
[petitioner’s] command of the claims he intended to advance and his ability to marshal the
facts and law in support is significant.” Counsel had no obligation “to conduct a broader
examination of the record in order to develop additional claims.” The supplemental petition
also evidences that counsel was mindful of his obligation to make amendments in that it
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stated that the pro se petition, the pro se supplemental amendment, the supplemental petition,
and the exhibits filed by petitioner “adequately present his claims to this court.” 

(Defendant was represented by Assistant Defender Caroline Bourland, Chicago.)

People v. Guzman, 2014 IL App (3rd) 090464 (No. 3-09-0464 & 3-10-0802, 12/11/14)
1. A post-conviction petitioner is entitled to reasonable assistance by post-conviction

counsel. Reasonable assistance occurs where counsel consults with the petitioner to ascertain
his contentions of constitutional deprivation, examines the record of the trial proceedings, and
makes any amendments to the petition necessary to adequately present the petitioner's
contentions. Supreme Court Rule 651(c). Although post-conviction counsel need not scour the
record to discover claims which the petitioner failed to raise, any amendments to the petition
that are necessary to adequately present the petitioner’s contentions must be made.

Where post-conviction counsel fails to provide reasonable assistance, it is nearly
impossible to determine if post-conviction claims have merit. Therefore, the proper remedy is
to reverse the order dismissing the petition and remand for further proceedings.

2. Post-conviction counsel failed to provide reasonable assistance where he did not
adequately present defendant’s claim that trial counsel was ineffective at the guilty plea
proceeding for failing to advise defendant of the possibility that he would be deported. Where
deportation is a clear consequence of a plea, defense counsel must advise the client that the
pending charges may carry a risk of adverse immigration consequences. To show prejudice
from the failure to give such advice, defendant must show that had it not been for the failure
to advise him, there is a reasonable probability that he would have pleaded not guilty and
insisted on going to trial.

In the original post-conviction petition, counsel failed to allege that defendant would
not have entered a guilty plea had he been informed of the immigration consequences of the
plea. At the second stage hearing, counsel submitted an affidavit stating that trial counsel
failed to inform defendant of the immigration consequences. However, there was no claim that
defendant would have gone to trial had he known of the likelihood that he would be deported.
The trial court dismissed the petition based on the failure to make such a showing.

Counsel then filed an amended petition which contained an unnotarized affidavit
stating that defendant would not have pleaded guilty had he been informed that the plea
might have immigration consequences. Counsel failed to file a motion to withdraw the notice
of appeal before filing the amended petition, however, and the trial court did not take any
action.

The court concluded that because post-conviction counsel did not submit a timely
affidavit concerning a required element for relief, he failed to make all amendments necessary
to ensure that the petition adequately presented the petitioner’s claims. The court also noted
that the record contained a sufficient basis to believe that defendant would not have entered
a guilty plea had he been advised of the immigration consequences of the plea, because he had
a plausible defense to the charge and he had family living in the United States. Under these
circumstances, counsel failed to provide reasonable assistance.

(Defendant was represented by Assistant Defender Andrew Boyd, Ottawa.)

People v. Hotwagner, 2015 IL App (5th) 130525 (No. 5-13-0525, 10/22/15)
Supreme Court Rule 651(c) imposes specific obligations on post-conviction counsel to

insure that counsel provides a reasonable level of assistance. The record must show that
counsel: (1) consulted with defendant to ascertain his claims; (2) examined the record of the
trial court proceedings; and (3) made all necessary amendments to the pro se petition. Counsel
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may show compliance by filing a certificate.
Counsel was appointed to represent defendant at a third-stage evidentiary hearing. (A

different attorney represented defendant at the second stage.) Counsel filed a 651(c) certificate
stating that she reviewed all the contents of the court file, investigated defendant’s contentions
of error, read all the transcripts, and personally corresponded and met with defendant.

On appeal, defendant argued that counsel failed to comply with Rule 651(c) since her
certificate did not state that she consulted with defendant about his underlying claims. The
Appellate Court rejected this argument. Since counsel was appointed to represent defendant
at a third-stage evidentiary hearing, defendant’s claims had already been ascertained and
there was no need for counsel to consult with defendant about those claims.

Prior counsel who represented defendant at the second stage filed his own 651(c)
certificate and stated that he had consulted with defendant about his claims. Prior counsel
then shaped the claims into proper legal form and filed an amended petition. Current counsel’s
role was to argue the merits of defendant’s claim, as previously framed by prior counsel, at the
evidentiary hearing. There is no obligation under Rule 651(c) for third-stage counsel to
duplicate the efforts of second-stage counsel.

(Defendant was represented by Assistant Defender Maggie Heim, Mt. Vernon.)

People v. Jones, 2016 IL App (3d) 140094 (No. 3-14-0094, 3/16/16)
Defendant filed a post-conviction petition which alleged that at his trial for first degree

murder, the trial court erred by admitting a redacted version of a videotape of interviews
between police and defendant and by restricting the defense from playing the entire videotape.
The petition also alleged that the trial court denied a fair trial by allowing the State to
introduce the decedent’s autopsy photographs.

After 90 days passed, the petition was advanced to the second stage. Counsel was
appointed and filed an amended petition alleging that appellate counsel had been ineffective
for failing to challenge the trial court’s evidentiary rulings concerning the autopsy photographs
and allowing a redacted version of the defendant’s statements to go to the jury. The amended
petition did not mention the un-redacted version of the videotape.

At the second-stage hearing, appointed counsel explained that the ineffective assistance
of counsel arguments concerned appellate rather than trial counsel. Counsel argued that the
issues had been preserved by trial counsel but not raised on direct appeal.

The Appellate Court found that appointed post-conviction counsel failed to provide a
reasonable level of assistance.

1. Appointed counsel is required to render a reasonable level of assistance to a post-
conviction petitioner. Under Illinois Supreme Court Rule 651(c), post-conviction counsel must
consult with the petitioner to ascertain contentions of constitutional deprivation, examine the
record of the proceeding of the original trial, and make any amendments to the pro se petition
necessary to adequately present the petitioner's constitutional contentions. Where appointed
counsel files a Rule 651(c) certificate, he or she is presumed to have provided reasonable
assistance. However, the record may rebut this presumption.

2. Here, the record rebutted the presumption that appointed counsel provided
reasonable assistance in amending the pro se petition as necessary to adequately present
defendant’s contentions.

Appointed counsel is not required to amend the pro se petition if the petitioner’s claims
are adequately presented, and is required to investigate and present only those claims which
the petition raises. However, Rule 651(c) requires that counsel shape the petitioner’s claims
into proper legal form and present those claims to the post-conviction court.
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The substance of the pro se petition’s claim was that defendant wanted the jury to see
the entire videotape rather than the redacted version introduced by the State. Because trial
counsel argued extensively that the omitted statements were necessary to the defense, but
failed to present any additional video footage including the purported exculpatory statements
which had been omitted from the State’s redacted version, the Appellate Court concluded that
the pro se allegations were sufficient to inform post-conviction counsel that defendant wanted
to challenge not only the trial court's evidentiary ruling but also trial counsel’s ineffectiveness.

Although counsel appointed in post-conviction proceedings need not comb the record
to discern claims which the pro se petition did not raise, the petition here identified the
specific evidence in question and explicitly argued that the State’s redacted evidence failed to
show the entire line of questioning or purported exculpatory statements. Defendant also
included citations to the record to support his claim. Under these circumstances, the record
clearly revealed to appointed counsel that trial counsel failed to present statements which he
extensively argued were necessary to the defense.

3. Remand is required where post-conviction counsel fails to fulfill the duties of Rule
651(c), including consulting the petitioner, examining the record, and amending the pro se
petition. The matter was remanded for the appointment of new counsel.

(Defendant was represented by Assistant Defender Chris McCoy, Elgin.)

People v. Kelly, 2012 IL App (1st) 101521 (No. 1-10-1521, 9/5/12)
There is no constitutional right to counsel in post-conviction proceedings. Because the

right to counsel in such proceedings is wholly statutory, petitioners are only entitled to the
level of assistance provided by the Post-Conviction Hearing Act, which has been determined
to be a reasonable level of assistance. To that end, Illinois Supreme Court Rule 651(c) requires
that the record in post-conviction proceedings demonstrate that counsel has consulted with
petitioner either by mail or in person to ascertain his contentions of deprivation of
constitutional rights, has examined the record of the proceedings at trial, and has made any
amendments to the petitions filed pro se that are necessary for an adequate presentation of
petitioner’s contentions. Counsel must file a certificate verifying counsel’s compliance with
these requirements.

The Appellate Court concluded that petitioner’s counsel had not provided a reasonable
level of assistance. During the nearly 12-year period that elapsed from the filing of the pro se
post-conviction petition to the dismissal of the amended petition, counsel failed to shape into
appropriate legal form petitioner’s counsel-of-choice claim and his claim that his trial judge
had gained his seat on the bench through fraud. Counsel also either lacked basic knowledge
of the Act or fundamentally misunderstood it where he did not know at which stage of the
post-conviction process the petition stood although it had pended for years, and believed the
standards for assessing the sufficiency of post-conviction pleadings were identical at the first
and second stages.

The Appellate Court reversed the dismissal of the post-conviction petition and
remanded for further second-stage proceedings with the appointment of new counsel.

(Defendant was represented by Assistant Defender Jennifer Bontrager, Chicago.)

People v. Kirk, 2012 IL App (1st) 101606 (No. 1-10-1606, 9/24/12)
1. The right to post-conviction counsel is a matter of legislative grace, and petitioner

is entitled to only a reasonable level of assistance. Supreme Court Rule 651(c) imposes specific
duties on post-conviction counsel to ensure that counsel provides that reasonable level of
assistance. Counsel must consult with the defendant to ascertain his contentions of
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deprivation of constitutional rights, examine the record of the proceedings at trial, and make
any amendments to the defendant’s pro se petition that are necessary for an adequate
presentation of his contentions. Counsel’s decision not to amend a pro se petition does not
constitute inadequate representation where the claim lacks a sufficient factual basis.

The filing of a certificate representing that counsel has fulfilled her duties under Rule
651(c) creates a presumption that defendant received the required level of assistance. This
presumption may be rebutted by the record, however.

2. Defendant filed a pro se petition alleging that trial counsel was ineffective in failing
to present certain evidence in support of his claim of self-defense. The trial record showed,
however, that trial counsel had been prevented from presenting the evidence by the trial
court’s ruling.

 At a hearing on the State’s motion to dismiss the petition, post-conviction counsel
made an oral claim that appellate counsel had been ineffective in failing to raise on appeal the
issue of the court’s exclusion of the evidence. Post-conviction counsel stated this claim had
merit, but made no effort to amend the petition to include this claim.

3. Even though post-conviction counsel filed a 651(c) certificate, the Appellate Court
concluded that post-conviction counsel provided unreasonable assistance in failing to amend
the pro se petition with the claim of ineffective assistance of appellate counsel raised at the
hearing on the State’s motion to dismiss. This claim was derived from defendant’s allegations
and was recognized by counsel as the only cognizable legal avenue by which the court could
reach the crux of the defendant’s complaint regarding the exclusion of evidence relevant to his
claim of self-defense. 

(Defendant was represented by Assistant Defender Jonathan Yeasting, Chicago.)

People v. Komes, ___ Ill.App.3d ___, ___ N.E.2d ___ (2d Dist. 2011) (No. 2-10-0014, 6/24/11)
Counsel appointed to represent a post-conviction petitioner may move to withdraw as

counsel, explaining why all of petitioner’s claims are frivolous or patently without merit. If a
motion to withdraw is deficient in any respect, a reviewing court can uphold the grant of such
a motion if the record shows that counsel complied with all of the requirements of Supreme
Court Rule 651(c) and that all of the petition’s claims are frivolous. People v. Greer, 212
Ill.2d 192, 817 N.E.2d 511 (2004).

The court erred in granting counsel’s motion to withdraw. Counsel’s motion addressed
the merits of a single issue, although the pro se post-conviction petition had raised seven
distinct constitutional claims. Nor did the record evidence compliance with the requirement
of Rule 651(c) that counsel consult with petitioner to ascertain his contentions of deprivation
of constitutional rights. 

Counsel represented in her motion that petitioner had been present in court with
counsel on several status dates, and that petitioner spoke with counsel following his court
appearances. The court found this representation to be unreliable because it misstated the
record. Two other attorneys had previously appeared with defendant on status dates. One of
those attorneys was not assigned to represent petitioner and merely appeared to obtain status
dates. Although the other attorney was previously assigned to represent petitioner and had
spoken with him, there was nothing in the record indicating that attorney gave usable records
of his consultation with petitioner to new counsel. The sole indiction in the record that new
counsel consulted with petitioner was her oral representation that she spoke with petitioner
regarding some of the issues that he wanted addressed and reviewed cases that he wanted her
to review. Given evidence in the record that defendant had low-normal intelligence and had
learning disabilities that impaired his ability to understand spoken language, the need for
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counsel to make a proper record of consultation was even more pronounced.
Because the court could not conclude that petitioner’s pro se claims were frivolous,

including his claim of actual innocence, the court remanded for further proceedings.
(Defendant was represented by Assistant Defender Steve Wiltgen, Elgin.)

People v. Kuehner, 2014 IL App (4th) 120901 (No. 4-12-0901, 4/10/14)
In People v. Greer, 212 Ill. 2d 192 (204), the Illinois Supreme Court held that post-

conviction counsel may properly withdraw from representation where the record shows that
(1) counsel has fulfilled her duties under Rule 651(c), and (2) defendant’s post-conviction
claims are frivolous and patently without merit. The court also stated that counsel should
“make some effort” to explain why the claims are frivolous, but the court did not make such
an explanation a prerequisite for withdrawal.

In People v. Komes, 2011 IL App (2d) 100014, the Appellate Court held that under
Greer, a motion to withdraw should include an explanation of why all of defendant’s claims
are frivolous, although counsel may still be allowed to withdraw, despite the motion’s
deficiency, if the record shows that counsel complied with Rule 651(c) and all of the claims are
frivolous. 

1. Defendant argued that the trial court improperly allowed post-conviction counsel to
withdraw where (1) the motion failed to explain why all of defendant’s claims were frivolous,
and (2) the record failed to show that counsel complied with Rule 651(c) and the unaddressed
claims were frivolous. Defendant interpreted Greer and Komes as holding that the court
should first look at the sufficiency of counsel’s motion to withdraw, and should only examine
the record if the motion was insufficient.

The Appellate Court rejected defendant’s argument and interpretation of the law.
Greer did not make the sufficiency of counsel’s motion the primary standard for deciding
whether counsel may withdraw. Instead, Greer merely made a non-binding suggestion that
counsel should try to explain why the petition is frivolous. The ultimate decision about
whether counsel should be allowed to withdraw rests on whether the record itself shows that
(1) counsel complied with Rule 651(c) and (2) defendant’s claims are frivolous. The motion
merely serves as a formal request by counsel to withdraw and the brief in support of the
motion serves as an aid to the trial court in deciding whether the record establishes that
withdrawal was proper.

The court thus declined to address defendant’s first argument that counsel’s motion to
withdraw was deficient. The court addressed defendant’s second argument and found that the
record showed compliance with Rule 651(c) and defendant’s claims were frivolous.

2. Supreme Court Rule 651(c) provides in part that the record must show that post-
conviction counsel consulted with defendant to ascertain his constitutional claims. Defendant
argued that since counsel’s motion to withdraw did not address one of his claims, the record
did not show that she consulted with him about this claim, and thus she failed to comply with
the rule.

The court rejected this argument. Even if counsel were required to address all of
defendant’s claims, which she is not, the mere fact that she failed to do so does not necessarily
mean that counsel failed to consult with defendant about the missing claim. Instead, looking
at the record as a whole, the court found that counsel did in fact discuss all of defendant’s
claims and thus properly complied with Rule 651(c).

3. Defendant also argued that because the trial court advanced his petition to the
second stage after finding that the petition was not frivolous or patently without merit, that
necessarily meant that defendant’s post-conviction claims were not frivolous, and thus counsel
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could not properly withdraw.
The court rejected this argument as well, holding that defendant drastically overstated

the significance of the “purposely low threshold” of a first-stage proceeding. At that stage, the
trial court makes its decision without full detail or legal arguments since petitions are drafted
by defendants with little legal knowledge or training. It is only at the second stage, after
counsel has been appointed, that a more reliable evaluation of the claims can be made. The
mere fact that a trial court has advanced the petition to the second stage does not mean that
counsel cannot properly determine that the petition is frivolous. The court noted that under
defendant’s reasoning, counsel would always be barred from withdrawing whenever a petition
passed the first-stage threshold.

The trial court properly allowed post-conviction counsel to withdraw and properly
dismissed defendant’s petition.

(Defendant was represented by Assistant Defender Kieran Wiberg, Chicago.)

People v. Mason, 2016 IL App (4th) 140517 (No. 4-14-0517, 7/18/16)
Under Supreme Court Rule 651(c), post-conviction counsel must file a certificate

indicating he has: (1) consulted with defendant to ascertain his constitutional issues; (2)
examined the record of the trial proceedings; and (3) made any amendments to the petition
necessary to adequately present defendant’s claims.

Under Rule 604(d), guilty plea counsel must file a certificate stating that he has: (1)
consulted with defendant to ascertain his issues about the guilty plea or sentence; (2)
examined the trial court file and both the report of proceedings of the guilty plea and the
sentencing hearing; and (3) made any amendments to the motion to withdraw or reduce
sentence to adequately present defendant claims.

Here post-conviction counsel filed a certificate under Rule 604(d) instead of Rule 651(c).
The certificate stated that counsel had reviewed defendant’s pro se motion, consulted with
defendant to ascertain his contentions of error in the plea and sentencing hearings, and
determined that no amendments to the motion were necessary to present defendant’s
contentions of error in the plea and sentencing proceedings.

The court held that counsel failed to comply with Rule 651(c) since there are noticeable
differences between the two rules. Rule 604(d) only requires counsel to consult with defendant
and review the records of the plea and sentencing proceedings. By contrast, Rule 651(c)
requires counsel to consult with defendant regarding any constitutional issues and review the
record of proceedings. Rule 604(d) is thus more limited in scope than Rule 651(c).

Here post-conviction counsel did not merely mislabel the certificate but used language
in the body of the certificate that mirrored the precise language of Rule 604(d). Although the
claims in the pro se petition mostly involved defendant’s guilty plea and sentencing, some
claims required counsel to consider records from other proceedings. Thus the certificate failed
to show that counsel reviewed the transcripts of all the trial court proceedings or consulted
with defendant about issues relating to matters outside the plea and sentencing hearing.

The court remanded the case for further post-conviction proceedings and the
appointment of new counsel.

(Defendant was represented by Assistant Defender Daaron Kimmel, Springfield.)

People v. Mendoza, 402 Ill.App.3d 808, 931 N.E.2d 703 (1st Dist. 2010) 
1. Supreme Court Rule 651(c) provides that post-conviction counsel must file a

certificate indicating that he has: (1) consulted with the petitioner to ascertain any contentions
of constitutional deprivation, (2) examined the record of the proceeding of the original trial,
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and (3) made any amendments to the pro se petition necessary to adequately present the
petitioner’s constitutional contentions. Where the record includes defense counsel’s Rule 651(c)
certificate, it is presumed that the petitioner received the representation required by Rule
651(c). Unless this presumption is rebutted, the post-conviction petitioner may not challenge
the reasonableness of post-conviction counsel’s assistance.

In other words, an argument that counsel failed to provide reasonable assistance is not
a free-standing claim which can be raised on appeal from the dismissal of a post-conviction.
Instead, the petitioner may challenge the level of post-conviction counsel’s assistance only by
rebutting the presumption that counsel provided reasonable representation. 

2. Where defendant alleged that post-conviction counsel provided unreasonable
assistance, but did not claim that counsel failed to perform at least one of the three duties
mandated by Rule 651(c), review of the sufficiency of counsel’s assistance was foreclosed. 

3. Even if defendant’s general allegation of unreasonable assistance could be liberally
construed to allege a violation of the requirement to amend the pro se post-conviction petition
by failing to produce adequate evidentiary support for the petitioner’s claims, there was no
basis to conclude that defendant was entitled to relief. Post-conviction counsel is not required
to actively seek off-the-record evidence to support general allegations of a post-conviction
petition, and the petitioner did not claim that counsel failed to use evidence that was in the
record. 

The trial court’s order dismissing defendant’s post-conviction petition was affirmed. 
(Defendant was represented by Assistant Defender Kim Fawcett, Supreme Court Unit.) 

People v. Milam, 2012 IL App (1st) 100832 (No. 1-10-0832, 5/18/12)
1. If a post-conviction petition survives summary dismissal and moves to second stage

proceedings, counsel may be appointed for an indigent petitioner. Because the right to post-
conviction counsel is statutory rather than constitutional, the requirements of the Sixth
Amendment do not apply. However, counsel is required to provide reasonable assistance. 

Supreme Court Rule 651(c) imposes three specific duties on post-conviction counsel,
including to consult with the petitioner to ascertain his contentions of constitutional
deprivation, examine the record of the trial proceedings, and make any amendments to the pro
se petition necessary to adequately present the petitioner’s contentions. 

2. Post-conviction counsel need not conduct an investigation to discover claims that
were not raised by the petitioner in the pro se petition, or amend the petition to allege claims
not raised by the petitioner. However, Rule 651(c) does require counsel to amend the pro se
petition to adequately present the petitioner’s contentions. Included in that duty is the
obligation to shape the defendant’s pro se claims into “appropriate legal form.” 

3. Where post-conviction counsel filed an amended petition which alleged a new claim
that had not been raised in the pro se petition, and the petitioner relied on counsel’s action by
withdrawing his pro se claims and proceeding only on the new claim in the amended petition,
counsel failed to shape the claim into “appropriate legal form” where she failed to include an
allegation that the waiver doctrine was inapplicable due to ineffective assistance by appellate
counsel. Under these circumstances, “it would be improper to affirm the dismissal of the
amended petition without affording defendant the opportunity to amend his claim to overcome
the waiver doctrine.” 

The trial court’s order dismissing defendant’s amended petition was reversed, and the
cause was remanded with instructions to conduct a new second stage hearing after allowing
defendant leave to amend his amended petition to assert a claim of ineffective assistance of
appellate counsel. 
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(Defendant was represented by Assistant Defender Laura Weiler, Chicago.) 

People v. Nitz, 2011 IL App (2d) 100031 (No. 2-10-0031, 10/24/11)
1. 725 ILCS 5/122-1(b) provides that a post-conviction petition must be verified by

affidavit. An affidavit is valid only if it is notarized. The trial court properly dismisses a post-
conviction petition which does not include a notarized affidavit. 

The failure to provide a notarized affidavit does not deprive the trial court or the
Appellate Court of jurisdiction to consider the petition, but does provide a basis for dismissing
the petition. 

Although 735 ILCS 5/1-109 provides a verification process where verification is
required by the Code of Civil Procedure, verification is not applicable to post-conviction
proceedings, which are governed by the Post-Conviction Hearing Act. Therefore, verification
under §1-109 is not a satisfactory substitute for a notarized petition. (Overruling People v.
Rivera, 342 Ill.App.3d 547, 795 N.E.2d 1016 (2d Dist. 2003)). 

2. Although there is no constitutional right to counsel in post-conviction proceedings,
once counsel is appointed and the petition advanced to the second stage, the Post-Conviction
Hearing Act affords indigents a statutory right to the reasonable assistance of counsel.
Supreme Court Rule 651(c) requires counsel to make any amendments to a pro se petition that
are necessary to adequately present defendant’s contentions. The failure to present
defendant’s post-conviction claims in appropriate legal form constitutes unreasonable
assistance. 

Here, post-conviction counsel failed to provide reasonable assistance when he failed to
remedy the absence of a notarized affidavit when the amended petition was filed. The cause
was remanded for the appointment of new counsel and the filing of a new amended petition. 

(Defendant was represented by Assistant Defender Jack Hildebrand, Elgin.) 

People v. Patterson, 2012 IL App (4th) 090656 (No. 4-09-0656, 7/11/12)
1. A defendant may not complain of inadequate assistance of counsel if he has no right

to counsel. If not constitutionally guaranteed, the right to counsel must be statutorily
provided. Unlike the Post-Conviction Hearing Act, 725 ILCS 5/116-3 contains no provision for
appointment of counsel on a motion for forensic testing. Therefore, a defendant cannot claim
inadequate assistance of counsel on a §116-3 motion. Where a request for forensic testing is
included in a post-conviction petition, however, defendant can claim inadequate assistance of
counsel with respect to the post-conviction claim for forensic testing.

Defendant filed a pro se post-conviction petition and a separate §116-3 motion for DNA
testing. Counsel appointed to represent defendant in the post-conviction proceeding amended
the petition to include the request for §116-3 testing. Because the request for §116-3 testing
was included in the post-conviction petition, defendant could claim that he received
unreasonable assistance of counsel as to that claim, even though defendant was not entitled
to counsel on the independent §116-3 motion. The Appellate Court declined to decide whether
a §116-3 claim was an appropriate subjection of a post-conviction petition. Even when a
pleading should not be considered as a post-conviction petition, but the trial court elects to
treat it as if it were, appointed counsel must comply with his duties under the Post-Conviction
Hearing Act and Supreme Court Rule 651. 

2. In post-conviction proceedings, defendant is entitled to the reasonable assistance of
counsel. Supreme Court Rule 651(c) requires that counsel: (1) consult with the defendant, (2)
examine the record, and (3) make any necessary amendments to the pro se petition for an
adequate presentation of the defendant’s contentions. Failure to make a routine amendment
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to a post-conviction petition that would overcome a procedural bar constitutes unreasonable
assistance in violation of Rule 651(c). It is equally unreasonable for post-conviction counsel to
amend a pro se petition in a way that creates a procedural bar for a defendant.

Post-conviction counsel amended the pro se petition to include the §116-3 claim, but
failed to present any evidence or argument in support of that request to prevent the dismissal
of that claim. Counsel thus effectively created a procedural bar of res judicata to defendant’s
§116-3 motion. Even though successive motions are permissible under §116-3, res judicata will
bar a successive motion if the exact same issue is raised in both motions.

Because counsel rendered unreasonable assistance of counsel as to the §116-3 post-
conviction claim, the Appellate Court reversed the denial of the petition as to this claim and
remanded for further proceedings.

(Defendant was represented by Assistant Defender Paige Strawn, Mt. Vernon.)

People v. Profit, 2012 IL App (1st) 101307 (No. 1-10-1307, 6/28/12)
1. Under the Post-Conviction Hearing Act, petitioners are entitled to a “reasonable”

level of assistance from counsel. Where counsel files the certificate required by Supreme Court
Rule 651(c), there is a rebuttable presumption that reasonable assistance was afforded. The
petitioner may overcome this presumption by demonstrating that the attorney failed to
substantially comply with the duties mandated by Rule 651(c), which include consulting with
the petitioner to ascertain the contentions of constitutional deprivation, examining the record
of the trial proceeding, and making amendments to the pro se petition that are necessary to
adequately present the petitioner’s contentions. 

2. Where the petitioner claimed that post-conviction counsel failed to render reasonable
assistance concerning a successive post-conviction petition because he failed to amend the
petition to raise additional pro se arguments which the petitioner alleged, the fact that counsel
filed a Rule 651(c) certificate created a rebuttable presumption that the petitioner received
reasonable assistance of counsel. In determining whether defendant overcame that
presumption, the court concluded that it should consider whether the issues which counsel
failed to raise were meritorious. The court rejected the defendant’s argument that whether
such issues were meritorious was irrelevant to whether counsel acted unreasonably by failing
to amend the petition. 

3. The court concluded that one of defendant’s pro se issues lacked merit, and that a
second issue had been forfeited because it was not raised in the original post-conviction
proceeding and defendant did not claim that he was actually innocent or that the cause-and-
prejudice standard could be satisfied. Under these circumstances, defendant failed to overcome
the presumption that counsel provided reasonable assistance. 

The trial court’s order dismissing the successive post-conviction petition was affirmed. 
(Defendant was represented by Assistant Defender Julianne Johnson, Chicago.) 

People v. Robinson, 2012 IL App (4th) 101048 (No. 4-10-1048, 8/27/12)
The right to counsel in post-conviction proceedings is a matter of statutory law. Thus,

a post-conviction petitioner is entitled to a reasonable level of assistance from counsel, but
does not have a Sixth Amendment right to the effective assistance of counsel. To ensure that
post-conviction petitioners are afforded the reasonable assistance of counsel, the Illinois
Supreme Court requires counsel to consult with the petitioner to ascertain the contentions of
deprivation of constitutional rights, examine the record of the trial court proceedings, and
make any amendments to the pro se petition necessary to adequately present the petitioner’s
contentions. (Supreme Court Rule 651(c)). 
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Although the court acknowledged that post-conviction counsel “should have been a
more vigorous advocate on defendant’s behalf at the second stage hearing on the State’s
motion to dismiss defendant’s post-conviction petition,” the record showed that the post-
conviction claims were adequately presented and were understood and correctly ruled upon
by the court. Under these circumstances, defendant received reasonable assistance of post-
conviction counsel although counsel stated to the trial court that defendant’s claims were “on
shaky footing.” 

The trial court’s order granting the State’s motion to dismiss the petition at the second
stage was affirmed. 

(Defendant was represented by Assistant Defender Christopher Gehrke, Chicago.)

People v. Rodriguez, 2015 IL App (2d) 130994 (No. 2-13-0994, 12/23/15)
1. Under Illinois Supreme Court Rule 651(c), the record on appeal from a second-stage

dismissal of a post-conviction petition “shall contain a showing,” which may be made by a
certificate of defendant’s attorney, that counsel has consulted with defendant to ascertain his
contentions of error, has examined the trial record, and has made any amendments to the pro
se petition necessary “for an adequate presentation” of defendant’s claims. Where counsel files
no certificate, the record must show “clearly and affirmatively” that counsel substantially
complied with the rule.

2. Defendant filed a pro se post-conviction petition alleging that trial counsel was
ineffective for failing to investigate his fitness for trial or request a fitness hearing. The court
advanced the petition to the second stage and appointed counsel.

Counsel filed an amended petition arguing in a confusing manner two issues that
should have been distinct, but counsel conflated together: (1) appellate counsel was ineffective
for failing to argue that trial counsel was ineffective for failing to request a fitness
examination of defendant; and (2) a bona fide doubt existed as to defendant’s fitness and due
process bars the prosecution of an unfit defendant. The State filed a motion to dismiss arguing
that there was no evidence in the trial record that defendant was unfit.

Immediately after the trial court granted the State’s motion, counsel moved for the
appointment of an expert witness to conduct a retrospective fitness examination of defendant.
The trial court allowed counsel to file the motion, but no more proceedings were held on the
motion before defendant filed a notice of appeal. Counsel did not file a 651(c) certificate.

3. On appeal, defendant argued that post-conviction counsel’s performance was
unreasonable under Rule 651(c) because he failed to provide sufficient support for the second
fitness claim: that he had been unfit to stand trial. Specifically, he failed to produce any
evidence that defendant had actually been unfit. The State argued that counsel had no
obligation to properly present the issue of whether defendant had been tried while unfit since
defendant did not raise that specific claim in his pro se petition.

The Appellate Court held that the record showed that counsel was aware of the second
fitness claim and specifically asked for the appointment of an expert to perform a retrospective
fitness evaluation to provide support for the claim. But the issue was never fully explored, let
alone properly raised. Because counsel failed to do so, he did not amend the petition to
adequately present defendant’s contentions, and thus failed to provide a reasonable level of
assistance under Rule 651(c).

The court remanded the cause for further proceedings.
(Defendant was represented by Assistant Defender Pat Cassidy, Chicago.)

People v. Ross, 2015 IL App (3d) 130077 (No. 3-13-0077, 9/18/15)
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1. Under Supreme Court Rule 651(c), post-conviction counsel has an obligation to,
among other things, make all necessary amendments to defendant’s pro se petition, which
includes the duty to correct an invalid affidavit in support of defendant’s claims. Counsel
provides unreasonable assistance by failing to ensure that defendant’s petition includes the
necessary supporting affidavits.

2. Defendant filed a pro se petition alleging that his trial counsel provided ineffective
assistance by giving him incorrect sentencing advice before he pled guilty. Defendant
supported his claim with a sworn but un-notarized statement attesting that counsel’s
erroneous advice induced him to plead guilty when he otherwise would have gone to trial.

At the second stage, post-conviction counsel filed an amended petition and incorporated
defendant’s pro se filing, including the un-notarized statement. The State filed an answer
containing trial counsel’s affidavit which disputed defendant’s claim of ineffective assistance,
but said nothing about what sentencing advice counsel gave to defendant prior to the guilty
plea.

Defendant and trial counsel both testified at a third-stage evidentiary hearing, but
neither post-conviction counsel nor the State asked either witness about trial counsel’s
sentencing advice. The court denied defendant’s petition finding that it had “no reason to
credit” any of defendant’s claims.

3. The Appellate Court found that post-conviction counsel provided unreasonable
assistance by failing to amend the pro se petition to include a properly executed affidavit and
by failing to question defendant about trial counsel’s erroneous sentencing advice. The
statement attached to the pro se petition was not notarized and thus did not qualify as an
affidavit. Accordingly, it had no legal effect and was not sufficient to support defendant’s
claims. Counsel had an obligation to either prepare an affidavit or to elicit testimony from
defendant at the evidentiary hearing that would have supported his claims. By doing neither,
counsel provided unreasonable assistance.

The Appellate Court remanded defendant’s case for further evidentiary hearings.
(Defendant was represented by Assistant Defender Paul Rogers, Elgin.)

People v. Russell, 2016 IL App (3d) 140386 (No. 3-14-0386, 4/20/16)
1. There is no constitutional right to the assistance of counsel in post-conviction

proceedings. Instead, the right to post-conviction counsel is wholly statutory and affords only
a reasonable level of assistance. Supreme Court Rule 651(c) requires that counsel: (1) consult
with the petitioner to ascertain any contentions of deprivation of constitutional right; (2)
examine the record of the proceedings at the trial; and (3) make any amendments to the pro
se petition that are necessary for adequate presentation of the petitioner’s contentions.

Post-conviction counsel is required to investigate and present only claims which the
petitioner makes in the pro se petition, but must make any amendments that are necessary
to adequately present those claims. However, counsel need not make amendments to a pro se
petition which would merely further a frivolous or patently nonmeritorious claim.

Filing a certificate of compliance with Rule 651(c) creates a presumption that the
petitioner received reasonable representation, but that presumption may be rebutted by the
record. Whether post-conviction counsel provided a reasonable level of assistance is reviewed
de novo.

2. Here, the pro se petition alleged that the trial court erred by admitting evidence of
other crimes. That issue had been preserved at trial, but was forfeited for post-conviction
because appellate counsel did not raise it on direct appeal. The Appellate Court concluded that
post-conviction counsel failed to provide reasonable assistance by failing to amend the pro se
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petition to allege ineffective assistance of appellate counsel. “[P]ostconviction counsel’s failure
to amend the postconviction petition to allege ineffective assistance of counsel . . . contributed
directly to the dismissal of the petition without an evidentiary hearing [and] rebutted the
presumption of reasonable assistance created by the filing of the certificate of compliance with
Rule 651(c).”

3. The court rejected the State’s argument that the claim concerning the admission of
other crimes was meritless, and that counsel therefore did not act unreasonably by failing to
amend the pro se petition to allege ineffective assistance of appellate counsel. “[A] defendant
is not required to make a positive showing that his counsel's failure to comply with Rule 651(c)
caused prejudice.” Instead, remand is required if post-conviction counsel failed to fulfill the
duties of Rule 651(c).

The order dismissing the post-conviction petition was reversed and the cause remanded
with directions to allow the petitioner an opportunity to replead his post-conviction petition
with the assistance of new counsel.

(Defendant was represented by Assistant Defender Thomas Karalis, Ottawa.)

People v. Schlosser, 2012 IL App (1st) 092523 (No. 1-09-2523, 6/15/12)
1. There is no constitutional right to the assistance of counsel at post-conviction

proceedings. The right to counsel is provided by statute and provides for a reasonable level of
assistance. 725 ILCS 5/122-4.

To ensure that defendant receives this level of assistance, Supreme Court Rule 651(c)
requires that counsel file an affidavit certifying that he has: (1) consulted with the defendant
to ascertain his contentions of deprivation of constitutional right; (2) examined the record of
proceedings at trial; and (3) made any amendments to the pro se petition necessary for an
adequate presentation of defendant’s contentions. The mere filing of a 651(c) certificate is not
conclusive of compliance.

The duty to adequately present defendant’s substantive claims necessarily includes
attempting to overcome procedural bars that will result in dismissal of a petition if not
rebutted. Even if the allegations in the petition are insufficient to raise a constitutional issue,
it is error to dismiss the petition on the pleadings where there has not been adequate
representation by counsel.

2. Despite counsel’s filing of a 651(c) certificate, the Appellate Court concluded that
counsel’s performance was unreasonable. Defendant filed a pro se petition alleging that the
evidence was insufficient to prove his guilt and that his sentencing hearing was unfair.
Counsel elected to stand on the petition and failed to amend the petition to allege ineffective
assistance of appellate counsel. That allegation was necessary to avoid the bar of forfeiture
where the issues could have been raised on direct appeal but were not. At the hearing on the
State’s motion to dismiss, counsel argued that appellate counsel was ineffective. That
argument was insufficient to correct the deficiency in the pleadings because it was rejected by
the post-conviction hearing court on the ground that the ineffectiveness allegation was not
included in the petition.

Because counsel failed to make additional amendments necessary for adequate
presentation of the defendant’s pro se claims, the Appellate Court reversed and remanded for
further proceedings. Remand was required regardless of the substantive merit of defendant’s
underlying claims.

(Defendant was represented by Assistant Defender David Holland, Chicago.)

People v. Shipp, 2015 IL App (2d) 131309 (No. 2-13-1309, 12/1/15)
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Although post-conviction petitioners are not entitled to the effective assistance of
counsel under the Sixth Amendment, they are statutorily entitled to a reasonable level of
assistance by post-conviction counsel at second and third stage proceedings. In addition,
Supreme Court Rule 651(c) provides that an attorney who represents a petitioner at the
second and third stages must file a certificate indicating that he or she has taken certain steps
in the course of the representation. 

The court stressed that the right of reasonable representation provided by Rule 651(c)
attaches at the second stage of post-conviction proceedings, and does not apply to a petition
that is dismissed at the first stage even if the petitioner was represented by counsel. Thus, the
court rejected the petitioner’s argument that where he was represented by retained counsel
at the first stage, that attorney was required to provide reasonable assistance.

(Defendant was represented by Assistant Defender Chan Yoon, Chicago.)

People v. Smith, 2016 IL App (4th) 140085 (No. 4-14-0085, 3/8/16)
Under Rule 651(c), the record must show that counsel consulted with defendant to

ascertain his contentions of constitutional error, examined the record of the trial proceedings,
and made any amendments to the petition necessary to adequately present defendant’s
contentions. Ill. S. Ct. Rule 651(c).

Post-conviction counsel may withdraw from representing a defendant under People
v. Greer, 212 Ill. 2d 192 (2004) only after counsel has complied with Rule 651(c). A certificate
filed pursuant to Rule 651(c) creates a presumption that counsel has complied with the rule.
In the absence of such a certificate, the record must contain “a clear and affirmative showing
of compliance.”

Here counsel filed a motion to withdraw from representing defendant on his post-
conviction petition. The trial court allowed the motion to withdraw and granted the State’s
motion to dismiss the petition. Counsel filed no 651(c) certificate.

The Appellate Court held that the record failed to show that counsel complied with
Rule 651(c). Although the record showed that counsel consulted with defendant, it failed to
show that counsel consulted with defendant to ascertain his constitutional claims. The court
remanded the case for further proceedings.

(Defendant was represented by Assistant Appellate Defender Janieen Tarrance,
Springfield.)

People v. Thomas, 2013 IL App (2d) 120646 (No. 2-12-0646, 6/20/13)
The right to counsel at the second and third stages of a post-conviction proceeding is

purely statutory and entitles defendant to a reasonable level of assistance. The duty to provide
reasonable assistance requires compliance with the specific obligations described in Supreme
Court Rule 651(c).

Where counsel is appointed because the circuit court did not examine the petition
within 90 days, the Post-Conviction Hearing Act does not expressly authorize counsel to
withdraw when counsel concludes that the defendant’s contentions are frivolous and patently
without merit. But permitting counsel to withdraw is consistent with the legislative intent
underlying the Act. The purpose for requiring the appointment of counsel where the court does
not consider the petition in a timely manner is to jump-start a process that has shown no sign
of progress. No rationale exists in such circumstances to accord the defendant a right to
continuing representation throughout the remainder of the proceedings, where a defendant
whose petition the court determines to be frivolous in a timely manner is never given counsel
in the first place. People v. Greer, 212 Ill. 2d 192, 817 N.E.2d 511 (2004).
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The court appointed counsel for defendant after failing to act on the petition in a timely
manner. Counsel filed a 651(c) certificate and moved to withdraw on the ground that
defendant’s contentions lacked merit. The court granted the motion and denied the petition.
On appeal, the Appellate Court reversed because the court had dismissed the petition before
the State had filed a responsive pleading. On remand, the court appointed new counsel, who
also successfully moved to withdraw, but who did not file a 651(c) certificate. The court then
granted the State’s motion to dismiss.

The Appellate Court rejected the argument that counsel’s failure to file a 651(c)
certificate demonstrated that defendant did not receive the level of legal assistance to which
he was entitled. Because defendant’s statutory right to appointment of counsel did not exist
after initial counsel was permitted to withdraw pursuant to Greer, defendant was no longer
entitled to the level of legal assistance guaranteed under the Act. Therefore, successor
counsel’s failure to fulfill the duties specified in Rule 651(c) is not grounds for reversal. 

(Defendant was represented by Supervisor Arden Lang, Springfield.)

People v. Thompson, 2016 IL App (3d) 150644 (No. 3-15-0644, 7/27/16)
1. A post-conviction petitioner is entitled to a  reasonable level of assistance from post-

conviction counsel. Supreme Court Rule 651(c) requires counsel to consult with the petitioner
to ascertain his contentions of constitutional deprivation, examine the record of the proceeding
of the original trial, and make any amendments to the pro se petition necessary to adequately
present the petitioner’s constitutional concerns. Rule 651(c) also requires that counsel submit
a certificate indicating that he or she has complied with the requirements of the Rule.

Where post-conviction counsel files a Rule 651(c) certificate, he or she is presumed to
have provided reasonable assistance of counsel. However, that presumption may be rebutted
by the record. Here, the record rebutted the presumption where the post-conviction petition
alleged that defendant was unfit to waive his constitutional right to counsel at trial because
he had been diagnosed with schizophrenia and institutionalized twice, but counsel did not
obtain the relevant mental health records to support the claim.

2. To provide reasonable assistance, counsel has a minimum obligation to attempt to
obtain evidentiary support for the claims raised by the petition. Here, defendant identified the
relevant mental health records, some of which had been produced for the trial court by
previous counsel. Instead of attempting to obtain the records, post-conviction counsel elected
to stand on the pro se petition. Because the petition was not supported by evidence, the trial
court had no choice but to dismiss it without an evidentiary hearing.

The court rejected the State’s argument that counsel must have reviewed mental health
records that had been in the possession of former post-conviction counsel. “The question
presented in this appeal is not whether defendant’s former attorney possessed the . . . records,
but whether defendant’s current post-conviction counsel reviewed the records.”

The order dismissing the post-conviction petition was reversed and the cause remanded
for counsel to complete the duties required by Rule 651(c), including obtaining and reviewing
defendant’s pre-trial mental health records and amending the petition as necessary.

People v. Yaworski, 2014 IL App (2d) 130327 (No. 2-13-0327, 10/6/14)
The right to counsel in post-conviction proceedings is statutory, not constitutional, and

defendants are only entitled to a reasonable level of assistance. The right to reasonable
assistance includes the right to conflict-free representation.

The court held that it was improper to appoint defendant’s trial attorney to represent
him in his post-conviction proceedings where defendant had alleged that he had been denied
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the effective assistance of trial counsel. In People v. Hardin, 217 Ill. 2d 289 (2005), the
Illinois Supreme Court addressed the question of whether it is a conflict for an attorney from
a public defender’s office to represent a defendant in a post-conviction proceeding alleging the
ineffectiveness of another attorney from that office. The Supreme Court held that such
questions should be decided on a case-by-case basis, and depend on how closely post-conviction
counsel’s interests are aligned with those of trial counsel. Here, where post-conviction and trial
counsel are the same, the interests are identical and the conflict is inherent.

The court rejected the State’s argument that under People v. Moore, 207 Ill. 2d 68
(2003), defendant’s right to different counsel depended on the merits of the underlying
ineffectiveness claim. In Moore defendant raised a claim of ineffective assistance in a post-
trial motion. Here, by contrast, defendant raised his claim in a pro se post-conviction petition.
The trial court advanced the petition to the second-stage, finding that defendant had made an
arguable claim of ineffectiveness. Once his pro se petition had cleared the first-stage hurdle,
defendant was entitled to an attorney with undivided loyalty. There was no need to once again
determine whether the claim had merit.

The case was remanded for further post-conviction proceedings with the appointment
of new counsel.

The dissent would follow Moore and hold that there was no need to appoint new
counsel where the underlying claim of ineffectiveness had no merit.

(Defendant was represented by Assistant Deputy Defender Paul Glaser, Elgin.)

Top

§9-1(k)
Change of Judge

People v. Wright, 189 Ill.2d 1, 723 N.E.2d 230 (1999) The mere fact that the post-conviction
judge has a relationship with someone involved in the case is insufficient to establish bias or
to require removal of the judge from the case. To show that a conflict of interest requires
recusal, defendant is obligated to make specific allegations or produce evidence showing that
the relationship between the attorney and the trial judge prevented the judge from fairly
ruling on the post-conviction petition. In the absence of such allegations or evidence, the trial
court need not recuse itself. 

People v. Wilson, 37 Ill.2d 617, 230 N.E.2d 194 (1967) Where petitioner argued that the trial
judge improperly induced him to plead guilty, it would be improper for the same judge to
conduct the post-conviction hearing. The trial judge should have granted petitioner's motion
for a change of venue.

People v. Washington, 38 Ill.2d 446, 232 N.E.2d 738 (1967) Cause remanded for a hearing
to determine the truth of defendant's allegation that he had been promised 14 years on a plea
of guilty but had received 25 years. A change of venue was required because the judge would
be material witness.

People v. Joseph, 113 Ill.2d 36, 495 N.E.2d 501 (1986) Ch. 38, ¶122-8, requiring that
post-conviction proceedings be conducted "by a judge who was not involved in the original
proceeding which resulted in conviction," is unconstitutional, for it violates the separation of
powers provision of the Illinois Constitution.
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People v. Reyes, 369 Ill.App.3d 1, 860 N.E.2d 488 (1st Dist. 2006) Generally, the trial judge
who presided over the trial should conduct any post-conviction proceedings, unless defendant
would be substantially prejudiced. See also, People v. Hall, 157 Ill.2d 324, 626 N.E.2d 131
(1993). To obtain a different judge, the petitioner must demonstrate that the trial judge
demonstrated animosity, hostility, ill will, prejudice or arbitrariness. Where the trial judge
applied the wrong standard for evaluating new evidence at the summary dismissal stage and
appeared to have prejudged the central issue - whether the petitioners were entitled to
post-conviction relief - defendants would be substantially prejudiced if the case were heard by
the same judge. The cause was remanded with instructions to assign the cause to a new trial
judge. See also, People v. Jones, 48 Ill.2d 410, 270 N.E.2d 409 (1971) (in absence of bias on the
part of the trial judge or unless the judge would be a witness at the hearing, cause on remand
will not be reassigned to another judge); People v. Short, 66 Ill.App.3d 172, 383 N.E.2d 723
(5th Dist. 1978) (a trial judge should recuse himself when it appears he may be a material
witness or that he would have knowledge de hors the record concerning the truth or falsity of
the allegations in the petition). 

People v. Vasquez, 307 Ill.App.3d 670, 718 N.E.2d 356 (2d Dist. 1999) A trial judge should
recuse himself from hearing a post-conviction petition if he represented the State in the
proceedings leading to defendant's conviction. Compare People v. Eubanks, 307 Ill.App.3d 39,
716 N.E.2d 1253 (3d Dist. 1999) (trial judge not required to recuse himself where he
represented the State during proceedings leading to an unrelated conviction).
________________________________________
Cumulative Digest Case Summaries §9-1(k)

People v. Montanez, 2016 IL App (1st) 133726 (No. 1-13-3726, 6/7/16)
1. To obtain post-conviction relief due to actual innocence, the petitioner must present

new, material, noncumulative evidence of such a conclusive character as to probably change
the result on retrial. Whether evidence is conclusive depends on whether it places the trial
evidence in such a different light as to undercut confidence in the factual correctness of the
verdict. The post-conviction court has wide latitude to receive proof by affidavits, depositions,
oral testimony, or other evidence.

Where the trial court grants a directed finding after the petitioner’s case is presented
at a third-stage evidentiary hearing, the decision is reviewed de novo. When presented with
a motion for a directed finding, the trial court must construe the evidence in the light most
favorable to the nonmovant.

2. Where the only direct evidence of the petitioner’s guilt of murder was the testimony
of a witness who repudiated his statement completely in a sworn affidavit and claimed that
he had been fed the testimony by a police detective, the claim concerning the detective’s
actions was corroborated by other witnesses, and there was no physical evidence connecting
defendant to the offense, the petitioner made a sufficient prima facie case to withstand the
State’s motion for a directed finding.

Recantations of trial testimony are to be viewed with suspicion, but are not to be simply
dismissed without further analysis. The court noted that there were reasons to be concerned
about the veracity of the witness’s testimony even at trial, as he was an admitted heroin
addict, had a lengthy criminal history, and received a nine-year sentence for four felony cases
on which he faced 100 years in prison. In addition, there was evidence that the witness had
admitted years earlier that he had testified falsely, and the judge commented at trial that the
witness’s testimony was crucial for a conviction. Under these circumstances, the witness’s
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affidavit recanting his trial testimony undeniably called critical evidence into question.
The recantation was significantly corroborated by testimony of another witness that

he was coerced by the same detective to give false testimony against the defendant and that
he received special treatment in prison after he implicated defendant and his co-defendant.
The witness also testified that when he decided not to testify falsely, the detective took away
his special privileges and again tried to solicit false testimony.

An additional witness, the decedent’s wife, was not allowed to testify at the post-
conviction hearing. However, in an offer of proof counsel indicated that the witness would state
that she had not been able to identify defendant’s car until it was pointed out by the detective
and that he falsely told her that ballistic evidence showed that the car had been used in the
murder.

The court also observed that the trial judge failed to draw an adverse inference from
the detective’s invocation of the Fifth Amendment when he was testified at the post-conviction
hearing. Post-conviction proceedings are civil in nature. While the privilege against self-
incrimination may be invoked at a civil proceeding, the trial court may draw an adverse
inference that had questions been answered truthfully, the answers would have been
damaging to the person invoking the privilege. While the court found that it need not decide
whether an adverse inference was warranted in this case, the trial court should have at least
considered doing so where the detective failed to answer probative, detailed questions about
his conduct in this case.

The trial court also erred by discounting or excluding evidence showing a pattern of
similar misconduct by the detective over a period of several years. All of the evidence
concerned attempts by the detective to coerce witnesses to make false statements, and many
of the persons involved were Hispanics who did not speak fluent English. In addition, there
was evidence from a Chicago police detective who worked alongside the detective in question
that the detective was willing to procure false identifications.

The Appellate Court stated: 
We have before us a recantation from the principal trial witness saying
he was coerced by detectives, a partial recantation from the secondary
witness (the victim’s wife) saying she was misled by investigators, sworn
statements from at least 20 individuals claiming that the investigators
coerced them in a similar manner, and then the detective under
suspicion coming to the hearing and invoking the fifth amendment in
response to all of the pointed questions. At this stage in the proceedings,
petitioner was required to make out merely a prima facie case . . . . That
has clearly occurred here.

3. The court also found that on remand, the cause should be assigned to a different
judge:

Petitioner offered up an abundance of evidence to support his
claim of actual innocence. The trial court turned a blind eye to
much of the evidence and also refused to admit probative,
admissible evidence that, when evaluated under the proper
standard, is damning. Even where the court gave lip service to
the standard it was supposed to apply, the court clearly did not
adhere to that standard. The post-conviction court gave the
impression that it was flatly unwilling to consider the evidence
offered by petitioner. . . . Petitioner would be prejudiced were we
not to assign the case to a new judge on remand.



The directed finding in favor of the State was vacated and the cause remanded for
further proceedings.

People v. Serrano, 2016 IL App (1st) 133493 (No. 1-13-3493, 6/7/16)
1. To obtain post-conviction relief due to actual innocence, the petitioner must present

new, material, noncumulative evidence of such a conclusive character as to probably change
the result on retrial. Whether evidence is conclusive depends on whether it places the trial
evidence in such a different light as to undercut confidence in the factual correctness of the
verdict. The post-conviction court has wide latitude to receive proof by affidavits, depositions,
oral testimony, or other evidence.

Where the trial court grants a directed finding after the petitioner’s case is presented
at a third-stage evidentiary hearing, the decision is reviewed de novo. When presented with
a motion for a directed finding, the trial court must construe the evidence in the light most
favorable to the nonmovant.

2. Where the only direct evidence of the petitioner’s guilt of murder was the testimony
of a witness who repudiated his statement completely in a sworn affidavit and claimed that
he had been fed the testimony by a police detective, the claim concerning the detective’s
actions was corroborated by other witnesses, and there was no physical evidence connecting
defendant to the offense, the petitioner made a sufficient prima facie case to withstand the
State’s motion for a directed finding.

Recantations of trial testimony are to be viewed with suspicion, but are not to be simply
dismissed without further analysis. The court noted that there were reasons to be concerned
about the veracity of the witness’s testimony even at trial, as he was an admitted heroin
addict, had a lengthy criminal history, and received a nine-year sentence for four felony cases
on which he faced 100 years in prison. In addition, there was evidence that the witness had
admitted years earlier that he had testified falsely, and the judge commented at trial that the
witness’s testimony was crucial for a conviction. Under these circumstances, the witness’s
affidavit recanting his trial testimony undeniably called critical evidence into question.

The recantation was significantly corroborated by testimony of another witness that
he was coerced by the same detective to give false testimony against the defendant and that
he received special treatment in prison after he implicated defendant and his co-defendant.
The witness also testified that when he decided not to testify falsely, the detective took away
his special privileges and again tried to solicit false testimony.

An additional witness, the decedent’s wife, was not allowed to testify at the post-
conviction hearing. However, in an offer of proof counsel indicated that the witness would state
that she had not been able to identify the co-defendant’s car until it was pointed out by the
detective and that he falsely told her that ballistic evidence showed that the car had been used
in the murder.

The court also observed that the trial judge failed to draw an adverse inference from
the detective’s invocation of the Fifth Amendment when he was testified at the post-conviction
hearing. Post-conviction proceedings are civil in nature. While the privilege against self-
incrimination may be invoked at a civil proceeding, the trial court may draw an adverse
inference that had questions been answered truthfully, the answers would have been
damaging to the person invoking the privilege. While the court found that it need not decide
whether an adverse inference was warranted in this case, the trial court should have at least
considered doing so where the detective failed to answer probative, detailed questions about
his conduct in this case.

The trial court also erred by discounting or excluding evidence showing a pattern of

https://www.westlaw.com/Document/I078082652dc811e6b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


similar misconduct by the detective over a period of several years. All of the evidence
concerned attempts by the detective to coerce witnesses to make false statements, and many
of the persons involved were Hispanics who did not speak fluent English. In addition, there
was evidence from a Chicago police detective who worked alongside the detective in question
that the detective was willing to procure false identifications.

The Appellate Court stated:
We have before us a recantation from the principal trial witness saying
he was coerced by detectives, a partial recantation from the secondary
witness (the victim’s wife) saying she was misled by investigators, sworn
statements from at least 20 individuals claiming that the investigators
coerced them in a similar manner, and then the detective under
suspicion coming to the hearing and invoking the fifth amendment in
response to all of the pointed questions. At this stage in the proceedings,
petitioner was required to make out merely a prima facie case . . . . That
has clearly occurred here.

3. The court also found that on remand, the cause should be assigned to a different
judge:

Petitioner offered up an abundance of evidence to support his
claim of actual innocence. The trial court turned a blind eye to
much of the evidence and also refused to admit probative,
admissible evidence that, when evaluated under the proper
standard, is damning. Even where the court gave lip service to
the standard it was supposed to apply, the court clearly did not
adhere to that standard. The post-conviction court gave the
impression that it was flatly unwilling to consider the evidence
offered by petitioner. . . . Petitioner would be prejudiced were we
not to assign the case to a new judge on remand.

The directed finding in favor of the State was vacated and the cause remanded for
further proceedings.

Top

§9-1(l)
Fitness

People v. Johnson, 191 Ill.2d 257, 730 N.E.2d 1107 (2000) A post-conviction petitioner is fit
to proceed if he is able to communicate his allegations of constitutional deprivations to counsel.
Due to the fundamental differences between a trial and a post-conviction proceeding, the
standard of fitness for standing trial does not apply during post-conviction proceedings. A
post-conviction petitioner is presumed to be fit. If a bona fide doubt of fitness is raised, the
trial court may order a psychological evaluation and hold an evidentiary hearing. Whether
there is a bona fide doubt of fitness lies within the discretion of the post-conviction court. See
also, People v. Simpson, 204 Ill.2d 536, 792 N.E.2d 265 (2001) (trial court did not abuse its
discretion by finding that defendant was competent to proceed).

The State bears the burden of proving that a post-conviction petitioner is fit. Here, the
trial court's application of an improper burden of proof was not harmless. 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000357154&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2000357154&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000578&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001828341&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2001828341&HistoryType=F


People v. Owens, 139 Ill.2d 351, 564 N.E.2d 1184 (1990) Because the trial court did not
consider the substance of post-conviction counsel's motion requesting the court to consider
defendant's fitness to assist counsel in the post-conviction proceeding, the Court vacated the
judgment dismissing the post-conviction petition and remanded the cause to the trial court so
that the court could determine whether the facts raise a bona fide doubt as to petitioner's
mental ability to communicate with his post-conviction counsel. A post-conviction petitioner
"will be considered unfit only if he demonstrates that he, because of a mental condition, is
unable to communicate with his post-conviction counsel in the manner contemplated by section
122-4 of the Code of Criminal Procedure and Supreme Court Rule 651."

People v. Williams, 205 Ill.2d 559, 793 N.E.2d 632 (2002) Without deciding whether the trial
judge may ever consider evidence and testimony at a post-conviction fitness hearing in ruling
on the merits of a post-conviction petition, the court held that it was improper to do so here.
At the post-conviction fitness hearing, the trial court precluded defense counsel from
questioning experts about defendant's fitness at the time of trial, and limited the scope of the
hearing to fitness at the time of the post-conviction proceeding. In ruling on the motion to
dismiss the petition, however, the judge "clearly operated under the misapprehension that
there had been a full hearing on fitness at the time of trial. . . .The court cannot operate as if
a [full fitness] hearing had been held when it had not." 

Top

§9-1(m)
Record – Transcript

U.S. v. MacCollom, 426 U.S. 317, 96 S.Ct. 2086, 48 L.Ed.2d 666 (1976) Federal statute
providing that petitioner is to be given a free transcript to pursue his collateral remedy under
28 U.S.C. 2255 if "the trial judge certifies that the suit or appeal is not frivolous and that the
transcript is needed to decide the issue presented" does not violate due process or equal
protection. Compare, Wade v. Wilson, 396 U.S. 282, 90 S.Ct. 501, 24 L.Ed.2d 470 (1970). 

Norvell v. Illinois, 373 U.S. 420, 83 S.Ct. 1366, 10 L.Ed.2d 456 (1962) State may validly deny
collateral relief where no trial transcript is available due to the death of the court reporter and
where defendant, at time of trial, had a lawyer who was presumably available for a direct
appeal "yet failed to pursue an appeal."

People v. Eatmon, 47 Ill.2d 90, 264 N.E.2d 194 (1970) An indigent is entitled to a free trial
transcript to enable him to raise all constitutional issues. See also, People v. Cooper, 142
Ill.App.3d 223, 491 N.E.2d 815 (4th Dist. 1986). 

People v. Bonilla, 170 Ill.App.3d 26, 523 N.E.2d 1258 (1st Dist. 1988) An indigent petitioner
is entitled to a free transcript only if the petition is not summarily dismissed as frivolous; this
aspect of post-conviction law does not violate equal protection or due process. See also, People
v. Brooks, 58 Ill.App.3d 674, 374 N.E.2d 1066 (1st Dist. 1978) (a free transcript must be
supplied in a post-conviction proceeding when requested by counsel for an indigent petitioner
and it is irrelevant that the request for a transcript fails to allege any specific constitutional
violations); Lane v. Brown, 372 U.S. 477, 83 S.Ct. 768, 9 L.Ed.2d 892 (1962) (State may not
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give the public defender the final decision as to whether a transcript will be available to a
criminal defendant who collaterally attacks his conviction).

Top

§9-1(n)
Filing Frivolous Pleadings and Motions

(Note: See 735 ILCS 5/22-105, which provides that a petitioner who files a frivolous
post-conviction petition is liable for the full payment of filing fees and court costs.)

People v. Conick, 232 Ill.2d 132, 902 N.E.2d 637 (2008) 735 ILCS 5/22-105 provides that
where an inmate "files a pleading, motion, or other filing which purports to be a legal
document in a case seeking post-conviction relief," and the trial court finds that the pleading
is frivolous, the prisoner must pay the full filing fees and actual court costs. An attempt to file
a subsequent post-conviction petition which is found to be frivolous qualifies as a pleading,
motion, or other filing seeking post-conviction relief, and therefore is subject to the imposition
of filing fees and court costs even where the trial court denies leave to "file" the petition. 

People v. Bowman, 335 Ill.App.3d 1142, 782 N.E.2d 333 (5th Dist. 2002) Illinois Supreme
Court Rule 137, which provides that the signature of an attorney or party on a pleading
constitutes a certificate that he has read the pleading and believes it to be well founded in fact
and warranted by law, and that it has not been filed for any improper purpose, applies to
proceedings under the Post-Conviction Hearing Act. Here, the trial court did not abuse its
discretion by ordering the State to pay attorney's fees of $1,950, because the prosecutor filed
several motions to transfer the proceedings to a different judge and to vacate a discovery order,
but never requested hearings and abandoned the motions after causing defense counsel "a
great waste of time and effort." 

People v. Bennett, 51 Ill.2d 282, 281 N.E.2d 644 (1972) A false post-conviction petition may
be the basis for direct contempt. See also, People v. Brown, 30 Ill.App.3d 828, 333 N.E.2d 476
(2d Dist. 1975). 

________________________________________
Cumulative Digest Case Summaries §9-1(n)

People v. Alcozer, 241 Ill.2d 248, 948 N.E.2d 70 (2011) 
1. A post-conviction petition is frivolous or patently without merit where it has no basis

in law or fact and is obviously without legal significance. The court is authorized to impose fees
and costs on a prisoner who files a petition for post-conviction relief that the court finds to be
frivolous. 735 ILCS 5/22-105(a). “Frivolous” is defined by §22-105 as lacking “an arguable basis
in fact or in law.” 735 ILCS 5/22-105(b)(1). Therefore a post-conviction petition dismissed as
frivolous or patently without merit under 725 ILCS 5/122-2.1 is subject to imposition of costs
and fees under 735 ILCS 5/22-105(a). Petitions dismissed based on the procedural defects of
forfeiture or res judicata have no basis in law and are also necessarily frivolous and patently
without merit, and thus subject to assessment of costs and fees.

2. Prisoners have a constitutional right to access to the courts. Bounds v. Smith, 430
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U.S. 817 (1977). Section 22-105 does not impinge on this right because it does not prohibit a
prisoner from filing an action if he is unable to pay the court costs and only assesses fees and
costs after a pleading is determined to be frivolous. It applies equally to first and successive
post-conviction petitions. The absence of a mens rea requirement has no effect on the
constitutionality of the statute.

3. If a statute challenged as a violation of equal protection implicates a fundamental
right or discriminates based on a suspect classification of race or national origin, the statute
is subjected to strict scrutiny and will be upheld only if it is narrowly tailored to serve a
compelling state interest. If a statute does not affect a fundamental constitutional right or
involve a suspect classification, it will be upheld if it bears a rational relationship to the
purpose that the legislature intended to achieve by its enactment.

Prisoners are not a suspect class and thus the rational basis test applies to an equal
protection challenge to §22-105. The court rejected the argument that §22-105 violates equal
protection because it treats prisoners who file frivolous pleadings differently from non-
incarcerated persons who file frivolous pleadings. The court found defendant’s reliance on
Rinaldi v. Yeager, 384 U.S. 305 (1966), misplaced. Rinaldi struck down a state statute that
required incarcerated persons to reimburse the costs of their transcripts upon denial of
appellate relief. The statute financially burdened prisoners whose appeals, though
unsuccessful, were not frivolous, while leaving untouched many whose appeals were frivolous
in fact. Section 22-105 is rationally related to the legislature’s goal of stemming the tide of
frivolous filings by prisoners because the imposition of costs and fees is based on a finding that
the pleading filed by the prisoner is frivolous.

(Defendant was represented by Assistant Defender Kerry Goettsch, Chicago.)

People v. Chacon, 2016 IL App (1st) 141221 (No. 1-14-1221, 3/1/16)
735 ILCS 5/22-105(a) provides that the trial court may assess fees against a prisoner

who files certain pro se pleadings which are frivolous. Under the statute, a filing is frivolous
if it lacks an arguable basis in law or fact or is presented for an improper purpose such as
harassment or to cause unnecessary delay or needless increases in the cost of litigation.

The Appellate Court concluded that defendant’s pleading was not frivolous where at
the time he filed a motion challenging his sentence, precedent supported an argument that an
MSR term which was not ordered by the trial court could not be added to the sentence by
DOC. Although the Illinois Supreme Court subsequently held that the argument lacked merit,
an argument that was supported by case law when the motion was filed is not frivolous.

Furthermore, there was no reason to believe that defendant’s filing was intended to
hinder, delay, or cause an increase in the cause of cost of litigation. The court noted that
defendant had filed no other pleadings in the 17 years since his direct appeal.

The order requiring defendant to pay fees was vacated.
(Defendant was represented by Assistant Defender David Berger, Chicago.)

People v. Chambers, 2013 IL App (1st) 100575 (No. 1-10-0575, 8/13/13)
1. The trial court’s order denying leave to file a successive post-conviction petition

stated that defendant “is hereby fined $105.00 and the Clerk of the Circuit Court will be
instructed not to accept any further filings from [defendant] until his sanction has been
satisfied in full.” 735 ILCS 5/22-105, which authorizes the imposition of court costs against
prison inmates who file post-conviction petitions which are determined to be frivolous,
provides that “[n]othing in this Section prohibits an applicant from filing an action or
proceeding if the applicant is unable to pay the court costs.” 
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Applying de novo review on the ground that the issue concerned the statutory authority
of the trial court, the Appellate Court found that the prohibition against additional filings
conflicted with the plain and ordinary language of §22-105. “The circuit court . . . effectively
prohibited defendant from making future filings based on court costs assessed, despite the
clear language stating otherwise in section 22-105 of the Code.” 

The court also noted that in People v. Alcozer, 241 Ill.2d 248, 948 N.E.2d 70 (2011),
the Illinois Supreme Court upheld the imposition of court costs upon persons who file frivolous
post-conviction proceedings but found that §22-105 does not prohibit prisoners from
petitioning for post-conviction relief even if they cannot afford to pay court costs.

The Appellate Court rejected the State’s argument that Illinois Supreme Court Rule
137, which provides that the signature of an attorney or a party constitutes a certificate that
he or she believes that the allegation is warranted by existing law or a good faith argument
for the extension of existing law and authorizes an appropriate sanction where a document is
signed in violation of the rule, permits a ban on filing post-conviction petitions until court costs
for prior petitions have been paid. The court noted that §22-105 is a specific provision
addressing frivolous filings by prisoners, while Rule 137 is a general rule governing the filing
of all documents. It is a fundamental rule of statutory construction that a specific provision
prevails over a general provision. 

Because the trial court erred by prohibiting the defendant from filing further pleadings
before the sanction for prior filings was paid, the prohibition was void. The court remanded
the cause with instructions that the trial court vacate its order precluding defendant from
filing future petitions until the $105 penalty had been paid.

2. The court rejected defendant’s argument that on appeal from denial of post-
conviction relief, he could argue for the first time that a mandatory life sentence on a person
who was a minor at the time of the offense violates Miller v. Alabama, ___ U.S. ___, 132 S.Ct.
2455, 183 L.Ed.2d 407 (2012). In Miller, the Supreme Court held that the Eighth Amendment
is violated by mandatory life sentences without parole for persons who were under the age of
18 at the time of their crimes. Miller did not prohibit sentencing juveniles to life
imprisonment without parole, but held that the mandatory imposition of such a sentence
violates the Constitution. 

The court noted that mandatory life sentences may be applied to persons other than
those whose offenses were committed when they were minors, and that under People v.
Williams, 2012 IL App (1st) 111145, a sentence which violates Miller is not void ab initio. In
Williams, the court could reach the issue because the petitioner satisfied the “cause and
prejudice” test for successive post-conviction petitions by arguing that the Eighth Amendment
was violated by a mandatory life without parole for a juvenile. 

Here, by contrast, defendant’s successive post-conviction petition did not include any
argument concerning the constitutionality of his mandatory sentence of life without parole.
Under these circumstances, defendant failed to satisfy the cause and prejudice requirement.
Thus, the court could have considered the issue only if the sentence was void ab initio, a
holding which was foreclosed by Williams. 

The court also noted that a sentence is void only if the court which rendered it lacked
jurisdiction to do so. Unless a statute is unconstitutional on its face, the fact that the sentence
which it authorizes is applied improperly does not mean that the trial court lacked
jurisdiction. 

In reaching its holding, the court rejected the reasoning of People v. Luciano, 2013
IL App (2d) 110792, which held that a sentence which violates Miller is void. 

(Defendant was represented by Assistant Defender Manuel Serritos, Chicago.)



People v. Steward, 406 Ill.App.3d 82, 940 N.E.2d 140 (1st Dist. 2010) 
1. To have standing to file a post-conviction petition, one must be “imprisoned in the

penitentiary.” 725 ILCS 5/122-1(a). A proceeding under the Sexually Violent Persons
Commitment Act (725 ILCS 207/1) is civil in nature and can result in commitment to the
Department of Human Services. A person who is imprisoned under the SVPCA is not
imprisoned in the penitentiary within the meaning of the Post-Conviction Hearing Act and
does not have standing to file a post-conviction petition.

2. Defendants who are on MSR or released on an appeal bond are considered to be
“imprisoned in the penitentiary” and have standing to file a post-conviction petition. An
amendment to the SVPCA effective 1/1/07 provides that the filing of a SVPCA petition tolls
the running of a term of mandatory supervised release until dismissal of the petition, a finding
that defendant is not a sexually violent person, or the discharge of the defendant under the
Act. 725 ILCS 207/15(e). The tolling of the MSR term did not confer standing on defendant to
file a post-conviction petition. First, the amendment does not apply to defendant because it did
not become effective until nine months after defendant was placed on MSR and defendant had
actually been discharged from MSR before he filed his post-conviction petition. Second, even
if the amendment did apply, defendant must be currently on MSR, not have his MSR tolled,
to be considered imprisoned in the penitentiary within the meaning of the PCHA.

3. Standing is defined as a party’s right to make a legal claim or seek judicial
enforcement of a duty or right. The legislature intended that the phrase “frivolous or patently
without merit” in the Post-Conviction Hearing Act encompass the issue of standing because
“merit” means legal significance and standing. People v. Boclair, 202 Ill.2d 89, 789 N.E.2d
734 (2002). Standing, unlike timeliness, is an inherent element of the right to bring a post-
conviction petition, and absence of standing may therefore be the basis for a first-stage
dismissal of a petition.

4. A post-conviction petition may be summarily dismissed as frivolous and patently
without merit only if it has no arguable basis in fact or in law. An indisputably meritless legal
theory is one that is completely contradicted by the record.

Defendant’s claim of newly-discovered evidence of actual innocence based on a
recantation by the complainant of her trial testimony is meritless because it is contradicted
not only by the record, but also by the complainant’s post-trial deposition that defendant
asserted constituted a recantation. At trial, complainant testified that defendant grabbed her
on the street, forced her into his apartment, and forced her to have sexual relations. In her
post-trial deposition, complainant testified that she willingly went to defendant’s apartment
and twice voluntarily engaged in intercourse with defendant. But her testimony did not change
with respect to her allegation that a fight ensued when she refused to perform oral sex on
defendant, and that he used a hammer on her in an attempt to force her to perform an act of
oral sex. Under either version, defendant committed aggravated battery and attempt
aggravated criminal sexual assault.

5. A prisoner confined in an Illinois Department of Corrections facility can be assessed
court costs and fees for the filing of a frivolous post-conviction petition. 735 ILCS 5/22-105. A
defendant confined to a Department of Human Services facility as a sexually violent person
may not be assessed those costs and fees because he is not confined in the IDOC.
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Appellate Concerns

§9-1(o)(1)
Generally

People v. Lyles, 217 Ill.2d 210, 840 N.E.2d 1187 (2005) Defendant did not receive reasonable
assistance of appellate counsel where, on appeal from the dismissal of a post-conviction
petition, counsel failed to file a brief and, after the brief was dismissed for lack of prosecution,
failed to file a motion to reinstate within 21 days of the dismissal order. In the exercise of its
supervisory authority, however, the court concluded that the appeal should be reinstated. The
court rejected the State's contention that defendant should be required to file a successive
post-conviction petition arguing that counsel failed to provide reasonable assistance - such a
requirement would waste judicial resources when the matter "could so much more simply be
resolved by reinstating the first appeal, which was lost through no fault of defendant's."

People v. Clark, 374 Ill.App.3d 50, 869 N.E.2d 1019 (1st Dist. 2007) Where the trial court's
order on a post-conviction petition disposes completely of the petition but orders a new
sentencing hearing on one ground, defendant's notice of appeal from the denial of relief on the
remaining grounds is due within 30 days. A notice of appeal filed after the new sentencing
hearing is held does not preserve challenges to issues arising from the denial of the rest of the
petition. Because the clerk failed to timely notify petitioner that the court had entered an
order and that he had a right to appeal, defendant's untimely notice of appeal should be
treated as a petition for leave to file a late notice of appeal, which must be granted although
the six-month period for filing a late notice of appeal has expired. See People v. Fikara, 345
Ill.App.3d 144, 802 N.E.2d 260 (2d Dist. 2003).

People v. Langston, 351 Ill.App.3d 1168, 876 N.E.2d 322 (1st Dist. 2001) An order
dismissing a post-conviction petition may be affirmed on any basis supported by the record. 

People v. Montgomery, 327 Ill.App.3d 180, 763 N.E.2d 369 (1st Dist. 2001) An expert's
affidavit could not be considered on appeal from dismissal of a post-conviction petition because
it had not been attached to the petition in the trial court. Because the petition was sufficient
to withstand summary dismissal, however, defendant would not be precluded from offering
the affidavit at the second stage of the proceeding. 

________________________________________
Cumulative Digest Case Summaries §9-1(o)(1)

People v. Anderson, 2015 IL App (2d) 140444 (No. 2-14-0444, 10/20/15)
1. Defendant filed an initial post-conviction petition arguing that his trial counsel was

ineffective for failing to file a timely notice of appeal. The trial court denied the petition and
following an appeal and further proceedings in the trial court, defendant was allowed to file
a late notice of appeal. After his direct appeal was affirmed, defendant filed a motion for leave
to file a successive post-conviction petition in the trial court, attaching a post-conviction
petition alleging various claims. The trial court denied the motion, ruling that defendant had
failed to show cause and prejudice.

On appeal, defendant filed a motion for summary remand arguing that since his first
post-conviction petition allowed him to file a direct appeal, his second petition should have
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been treated as an initial petition. Furthermore, since the trial court failed to dismiss his
petition as frivolous and patently without merit within 90 days, the cause should be remanded
for second-stage proceedings. The State agreed that the second petition should have been
treated as defendant’s first petition, but argued that since defendant filed a motion for leave
to file a successive petition, the petition itself was never filed and the 90-day period never
began to run. Accordingly, the cause should be remanded for first-stage proceedings.

The Appellate Court granted defendant’s motion in part, issuing a minute order that
remanded the cause to the trial court for first-stage proceedings. The trial court dismissed
defendant’s petition at the first stage as frivolous and patently without merit. On appeal,
defendant argued that the trial court’s first-stage dismissal was void because it failed to rule
on the merits of his petition within 90 days.

2. The Appellate Court first held that this issue was controlled by the law-of-the-case
doctrine. In defendant’s prior appeal, he argued that his petition should have been remanded
for second-stage proceedings since the trial court had not ruled on his petition within 90 days.
The Appellate Court, however, explicitly remanded the case for first-stage proceedings, and
by doing so issued a binding decision on the issue currently before the court. Neither of the two
exceptions applied: (1) there was no contrary decision from the Illinois Supreme Court; and
(2) the court’s earlier decision was not palpably erroneous. The Appellate Court thus refused
to reconsider the issue.

3. The court also held that defendant’s issue failed on the merits. A successive post-
conviction petition is not considered “filed” until leave to file is granted. Here, even though
defendant was not required to seek leave to file a successive post-conviction petition, he
nonetheless styled his document a motion for leave to file a successive petition. Defendant’s
petition was therefore not “filed” when he submitted the motion. The trial court denied the
motion but did not take any action on the petition itself. It was not until the Appellate Court
remanded the cause to the trial court that the petition was effectively filed and the 90-day
period began to run. The trial court thereafter timely dismissed defendant’s petition.

(Defendant was represented by Assistant Defender Lauren Bauser, Chicago.)

People v. Barghouti, 2013 IL App (1st) 112373 (No. 1-11-2373, 12/20/13)
Based on its own review of the record, the Appellate Court identified a potential issue

and asked the parties for further briefing. Following briefing, the Appellate Court held that
defendant’s first-stage post-conviction petition made an arguable claim of ineffective
assistance of counsel where trial counsel failed to properly advise defendant of the sentencing
consequences he faced if he rejected the State’s plea offer.

1. To determine whether a first-stage post-conviction petition states the gist of a
constitutional claim, the Appellate Court must review the entire petition in light of the trial
record. The court’s review is not limited to those claims raised on appeal. Where the court on
its own review of the record discovers a clear and obvious error not raised by appellate counsel,
the court may properly request that the parties brief the issue.

Here, the court determined that defendant’s post-conviction petition raised a
meritorious claim that he rejected a plea bargain based on erroneous advice of his trial
counsel. Since this claim had not been raised by appellate counsel, the court ordered the
parties to brief the issue. The court rejected the State’s argument that it had overstepped its
authority by requesting briefing on this issue. After examining the Illinois Supreme Court’s
decisions in Coleman, 183 Ill.2d 366 (1998), Edwards, 197 Ill. 2d 239 (2001), and Hodges,
234 Ill. 2d 1 (2009)(all discussing the appropriate standards for reviewing first-stage
dismissals), the Appellate Court concluded that nothing in those decisions limited review to
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those parts of the petition argued on appeal. Instead, those decisions allow the Appellate Court
to address any issues it discovers during its own review of the record. A reviewing court has
the authority to address unbriefed issues where a clear and obvious error exists in the lower
court’s proceedings.

2. A first-stage post-conviction petition alleging ineffective assistance of counsel may
not be dismissed if it is arguable that (a) counsel’s performance fell below an objective
standard of reasonableness and (b) the defendant was prejudiced. A petition lacks an arguable
basis in law or fact only if it is based on an indisputably meritless legal theory or a fanciful
factual allegation.

Here, the petition alleged that trial counsel failed to advise defendant that if he rejected
the State’s 12-year plea offer and was found guilty, he faced a prison term of 6 to 60 years;
instead counsel erroneously advised defendant that he would be eligible for probation. The
petition also alleged that defendant would have accepted the State’s offer if counsel had
properly advised him of the correct sentencing range. These allegations made an arguable
claim that trial counsel provided ineffective assistance and that defendant suffered prejudice
because he would have accepted the plea bargain if he had received accurate advice about the
sentencing range.

3. A defendant alleging ineffective assistance of trial counsel in a first-stage post-
conviction petition does not need to obtain an affidavit from his counsel. Even without an
affidavit, the reviewing court will still accept as true the defendant’s allegations of ineffective
assistance of counsel. Such affidavits are difficult or impossible to obtain and requiring them
would contravene the settled standards requiring a reviewing court to accept as true all facts
alleged in the petition unless contradicted by the record. 
 (Defendant was represented by Assistant Defender Robert Hirschhorn, Chicago.)

People v. Cole, 2012 IL App (1st) 102499 (No. 1-10-2499, 9/21/12)
Under People v. Jones, 213 Ill. 2d 498, 821 N.E.2d 1093 (2004), claims that were not

raised in the post-conviction petition may not be raised for the first time on appeal from the
trial court’s dismissal of that petition. The court concluded that the post-conviction petition
here failed to raise a claim of ineffective assistance by appellate counsel because it made no
explicit reference to appellate counsel’s performance on direct appeal. The court also held that
the petition could not be deemed to have raised an “implicit claim” of ineffective assistance of
appellate counsel merely because it raised issues which had not been raised on direct appeal.

In a dissenting opinion, Justice Gordon argued that the petitioner raised ineffectiveness
of appellate counsel where one of the opening paragraphs of the pro se petition complained of
“attorney ineffectiveness” and then specifically described the petitioner’s claims, without
indicating whether the reference to ineffectiveness concerned trial or appellate counsel. The
dissenting opinion criticized the majority for construing the phrase “attorney ineffectiveness”
as necessarily referring only to actions by trial counsel. 

The dissenting opinion also found that defendant’s petition should not be deemed to
have been a post-conviction petition at all, because it was filed after the petitioner’s sentences
had been vacated on direct appeal and the cause remanded for resentencing, but before the
new sentencing hearing was held. Because the petitioner was not “convicted” until a new
sentence was imposed, and the Post-Conviction Hearing Act provides a method by which
persons under criminal sentences may raise constitutional claims, a petition filed before
sentencing is not a post-conviction petition. Justice Gordon would have dismissed the petition
without prejudice in recognition of the fact that the petitioner was entitled to file both a direct
appeal after resentencing and a post-conviction petition if he failed to obtain relief on direct
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appeal. 
(Defendant was represented by Assistant Defender Stephen Gentry, Chicago.)

People v. Garcia, 2015 IL App (1st) 131180 (Nos. 1-13-1180 & 1-13-1229 (cons.), modified
upon denial of rehearing 2/2/16)

An appeal from a final judgment includes every previous ruling that represents a step
in the procedural progression leading to the final judgment and every preliminary decision
necessary to the ultimate relief.

Here all but one of defendant’s post-conviction claims were dismissed on July 27, 2010
at the second stage of proceedings. The final claim was denied on March 28, 2013 after a third-
stage evidentiary hearing. Following that denial, defendant filed a notice of appeal stating that
an appeal was being taken from the trial court’s order on March 28, 2013, describing it as
follows: “Post-conviction petition denied after Stage III hearing.”

On appeal defendant challenged the trial court’s ruling on an issue that had been
dismissed at the second stage. The State argued that the Appellate Court lacked jurisdiction
to consider that claim because defendant failed to raise the claim in his notice of appeal by
stating that he was appealing the denial of his claim on March 28, 2013 following the third-
stage evidentiary hearing. The State argued that defendant affirmatively chose to only appeal
the third-stage issue, not the entire judgment.

The court rejected the State’s argument. Defendant could not appeal the July 27, 2010
ruling dismissing his claims at the second stage of proceedings until after there was a final
and appealable judgment, which only occurred after the outcome of the third-stage hearing.
The rules for post-conviction proceedings do not provide for interlocutory appeals, so defendant
had to wait until the final judgment disposing of the entire petition before he could appeal.

The July 27, 2010 order partially dismissing defendant’s petition and advancing the
remaining claim to the third stage was both a step in the procedural progression of his case
and a preliminary determination necessary to reach the final judgment. Defendant’s notice of
appeal thus included both rulings. But the court noted that when a petition raising several
factually distinct claims that were not resolved in one hearing, the “better practice would be
to specify all of the orders resolving the distinct claims in the notice of appeal.”

(Defendant was represented by Assistant Defender Darrel Oman, Chicago.)

People v. Little, 2012 IL App (5th) 100547 (No. 5-10-0547, 10/9/12)
1. The Post-Conviction Hearing Act (PCHA) generally limits a defendant to one post-

conviction petition. Successive petitions are disfavored. A defendant attempting to institute
a successive post-conviction proceeding through the filing of a second or successive petition
must first obtain leave of court by either demonstrating actual innocence or satisfying the
cause-and-prejudice test codified in 725 ILCS 5/122-1(f). The denial of leave to file a successive
petition is reviewed de novo.

2. Where a defendant files an initial post-conviction petition seeking only to reinstate
the right to a direct appeal that was lost due to counsel’s ineffectiveness, a subsequent petition
is not a successive petition for purposes of §122-1(f). The reference in §122-1(f) to “one petition
. . . without leave of court” refers to one complete opportunity to collaterally attack the
proceedings resulting in the conviction. Where a defendant has been denied that opportunity
because he used an initial petition solely to reinstate his right to a direct appeal that was
forfeited through no fault of his own, he is restored to the procedural posture he would have
enjoyed if he had been represented by effective counsel who had filed a timely notice of appeal.
This construction is consistent with federal habeas law, which the Illinois Supreme Court has
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relied on in interpreting the PCHA, as well as the intent of the legislature expressed in the
PCHA to make Illinois law consistent with federal law.

Because defendant’s first post-conviction petition was filed only to rescue his right to
a direct appeal, it was not a true collateral attack and should not have been counted as such.
The Appellate Court reversed the order of the circuit court denying defendant leave to file a
successive petition. 

3. The PCHA requires that a court review a petition within 90 days to determine if it
is frivolous or patently without merit. 725 ILCS 5/122-2.1. Failure to do so requires that the
court docket the petition for second-stage proceedings. This rule applies even if by honest
mistake the court disposes of a petition on the erroneous belief that it is a successive petition
brought without leave of court. 

Because the circuit court had failed to determine within 90 days of the filing of
defendant’s petition whether it was frivolous or patently without merit, the Appellate Court
further directed that the cause be remanded for second-stage proceedings.

(Defendant was represented by Assistant Defender Deborah Pugh, Chicago.)

People v. Maclin, 2013 IL App (1st) 110342 (No. 1–11–0342, 12/16/13)
The Appellate Court found that it lacked jurisdiction to consider defendant’s post-

conviction appeal. 
Under Illinois Supreme Court Rule 606, a notice of appeal in a criminal case must be

filed with the clerk of the circuit court within 30 days after final judgment is entered. Rule 651
provides that appeals in post-conviction cases shall be in accordance with the rules for
criminal appeals. Where the notice of appeal is received by the clerk after the 30-day filing
period has expired, the mailbox rule provides that the date of mailing is deemed to be the time
of filing, provided that the notice of appeal was properly addressed and mailed to the circuit
clerk. 

Defendant, an inmate at Pontiac, placed the notice of appeal in the prison mail system
several days before the 30-day filing period expired, but the notice did not reach the circuit
clerk’s office until after that period had passed. The court concluded that the mailbox rule did
not apply, however, because the mailing had been addressed to the State’s Attorney rather
than to the circuit clerk. Although the State’s Attorney forwarded the notice of appeal to the
circuit clerk, it was not received until after the filing period had expired. 

The court added: 
We are powerless to confer jurisdiction where none exists,
regardless of our understanding of and sympathy for Maclin's
position. We note that while this court is unable to consider
Maclin's appeal, the rules allow him to seek recourse in the
Illinois Supreme Court. The supreme court has the power to
exercise its supervisory authority to reinstate appeals in this
court that we are otherwise unable to consider.

(Defendant was represented by Assistant Defender Adrienne River, Chicago.)

People v. Medrano, 2014 IL App (1st) 102440 (No. 1-10-2440, 4/16/14)
A void sentence can be corrected at any time and is not subject to waiver or forfeiture.

But the issue of voidness must be raised in a proceeding that is properly pending before a
court that has jurisdiction. If the court lacks jurisdiction, it cannot confer any relief, even from
a void judgment.

Here, defendant argued for the first time on appeal from the second-stage dismissal of
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his post-conviction petition that the sentence imposed on his guilty plea was void, and
therefore he should be allowed to withdraw his guilty plea. The State, relying on People v.
Flowers, 208 Ill. 2d 291 (2003), argued that since defendant filed his post-conviction petition
well beyond the three-year statute of limitations period, the voidness issue was procedurally
barred.

In Flowers, defendant filed an untimely Rule 604(d) motion arguing that her sentence
was void. The trial court denied the motion as being untimely, but the Appellate Court
reversed, holding that the timeliness requirements of Rule 604(d) were not jurisdictional and
could be excused when considering a void sentence. The Illinois Supreme Court reversed the
Appellate Court, holding that the only matter properly before the Appellate Court was the trial
court’s lack of jurisdiction over the untimely 604(d) motion. Because strict compliance with
Rule 604(d) is a condition precedent to an appeal on the merits, the Appellate Court had no
authority to vacate the void sentence.

The court held that Flowers did not apply to the present case. Unlike Rule 604(d),
which divests the trial court of jurisdiction after 30 days, the time limits on filing a post-
conviction petition are not jurisdictional. Instead, they act as a statute of limitations that the
State can waive or forfeit. The trial court thus had jurisdiction to address the issues raised in
defendant’s petition, and since defendant filed a timely appeal, the Appellate Court had
jurisdiction to address the trial court’s judgment.

Since the Appellate Court had jurisdiction to address the lower court’s judgment, it
could address the issue of whether the sentence was void, even though the issue was not raised
below, since void judgments “can be challenged on collateral review for the first time on
appeal.”

(Defendant was represented by Assistant Defender Chris Kopacz, Chicago.)

People v. Toy, 2013 IL App (1st) 120580 (No. 1-12-0580, 12/20/13)
1. On appeal from the denial of his post-conviction petition, the defendant argued for

the first time that his sentence for aggravated criminal sexual assault violated the
proportionate penalties clause because it was more severe than the sentence for armed
violence based on sexual assault, which was composed of identical elements. The State
acknowledged that the Appellate Court had authority to consider whether the sentence was
unconstitutional, but argued that the court was not required to reach the issue and should
“defer” to the trial judge, who was considering the same issue in a §2-1401 motion. The court
stated that “[w]hile the State's argument is technically correct, we choose to consider whether
defendant has presented an arguable claim to warrant second stage proceedings under the
Post-Conviction Act.” 

2. Although the instant appeal was from the summary dismissal of a post-conviction
petition, the court found that it was unnecessary to remand the matter for second-stage post-
conviction hearings. There was no factual dispute requiring an evidentiary hearing, and under
the applicable precedent defendant was required to be resentenced to a term that did not
include an unconstitutional enhancement. The order dismissing the post-conviction petition
was reversed, post-conviction relief was granted, the sentences for aggravated criminal sexual
assault were vacated, and the cause was remanded for resentencing. 

(Defendant was represented by Assistant Defender Karl Mundt, Chicago.)

Top
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§9-1(o)(2)
Standards of Review

People v. Wilburn, 338 Ill.App.3d 1075, 789 N.E.2d 797 (3d Dist. 2003) A reviewing court
generally will not disturb the trial court's determination whether a delay was the result of
defendant's culpable negligence unless that determination is manifestly erroneous. Where the
trial court's decision was the application of the law to the established facts, de novo review
applies.

People v. Moore, 189 Ill.2d 521, 727 N.E.2d 348 (2000) The dismissal of a post-conviction
petition without an evidentiary hearing is reviewed de novo. See also, People v. Childress, 191
Ill.2d 168, 730 N.E.2d 32 (2000) (the trial court's ruling on a motion to dismiss is reviewed de
novo); People v. Mahaffey, 194 Ill.2d 154, 742 N.E.2d 251 (2000) (the trial court's denial of an
evidentiary hearing is reviewed de novo); People v. Whitfield, 217 Ill.2d 177, 840 N.E.2d 658
(2005) (the trial court's dismissal of a post-conviction petition at the second stage, after counsel
has been appointed and given an opportunity to amend the pro se petition, is reviewed de
novo); People v. Lander, 215 Ill.2d 577, 831 N.E.2d 596 (2005); People v. Edwards, 195 Ill.2d
142, 745 N.E.2d 1212 (2001); People v. Coleman, 183 Ill.2d 366, 701 N.E.2d 1063 (1998).

People v. Harris, 206 Ill.2d 1, 794 N.E.2d 314 (2002) On appeal from the trial court's order
granting the State's motion to dismiss, the petition's factual allegations are presumed to be
true.

People v. Morgan, 212 Ill.2d 148, 817 N.E.2d 524 (2004) Where a trial court has held an
evidentiary hearing on a post-conviction petition at which the court was required to consider
new evidence and weigh the credibility of witnesses, a reviewing court will disturb the circuit
court's judgment only if it is manifestly erroneous. See also, People v. Thompkins, 191 Ill.2d
438, 732 N.E.2d 553 (2000); People v. Childress, 191 Ill.2d 168, 730 N.E.2d 32 (2000); People
v. Sutherland, 194 Ill.2d 289, 742 N.E.2d 306 (2000); People v. Burrows, 172 Ill.2d 169, 665
N.E.2d 1319 (1996); see also, People v. Calhoun, 351 Ill.App.3d 1072, 815 N.E.2d 492 (4th Dist.
2004) (a decision is manifestly erroneous if it contains error that is "clearly evident, plain, and
indisputable"). 

People v. Faraone, 316 Ill.App.3d 897, 738 N.E.2d 571 (1st Dist. 2000) The trial court's
ruling on a motion for an extension of time to file a post-conviction petition is reviewed de
novo. 

________________________________________
Cumulative Digest Case Summaries §9-1(o)(2)

People v. English, 2013 IL 112890 (No. 112890, 1/25/13)
1. After a third-stage evidentiary hearing in a post-conviction proceeding at which fact-

finding and credibility determinations are involved, the circuit court’s decision will not be
reversed unless it is manifestly erroneous. However, if no such determinations are necessary
at the third stage, i.e., no new evidence is presented and the issues presented are pure
questions of law, a de novo standard of review applies, unless the hearing judge has some
special expertise or familiarity with defendant’s trial and sentencing, and that familiarity has
some bearing on the disposition of the post-conviction petition.
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At the third-stage of defendant’s post-conviction proceeding, the circuit court heard no
new evidence. The court reviewed the trial transcripts and heard argument of counsel. The
hearing judge had not presided at defendant’s trial and had no special expertise or familiarity
with the defendant’s trial. Therefore, the standard of review is de novo.

2. Issues that could have been raised on direct appeal, but were not, are forfeited and
may not be raised in a post-conviction proceeding.

Defendant’s argument that aggravated battery of a child could not serve as the
predicate felony for aggravated battery of that same child was forfeited by defendant’s failure
to raise that argument on direct appeal. The theory was not novel as it had been raised and
rejected by the Illinois Supreme Court in People v. Viser, 62 Ill. 2d 568, 343 N.E.2d 903
(1975). Subsequent to defendant’s appeal, the Illinois Supreme Court accepted the argument,
adopting the independent-felonious purpose rule in People v. Morgan, 197 Ill. 2d 404, 758
N.E.2d 813 (2001), and People v. Pelt, 207 Ill. 2d 434, 800 N.E.2d 1193 (2003). The defendant
in Morgan faced the same legal landscape as defendant but nevertheless made the argument.
If the defendant in Morgan was able to make the argument under such circumstances,
defendant could have done so.

3. The doctrine of forfeiture is relaxed where the forfeiture stems from the ineffective
assistance of counsel.

To establish that appellate counsel was ineffective, defendant must satisfy the standard
set forth in Strickland v. Washington, 466 U.S. 668 (1984). Defendant must show both that
appellate counsel’s performance was deficient and that, but for counsel’s errors, there is a
reasonable probability that the appeal would have been successful. Appellate counsel is not
obligated to raise every conceivable issue on appeal, but is expected to exercise professional
judgment to select from the many potential claims of error that might be asserted on appeal.

Appellate counsel’s assessment of the merits of an issue depends on the state of the law
at the time of the direct appeal. Representation based on the law prevailing at the time of
appeal is adequate, and counsel is not incompetent for failing to accurately predict that
existing law will change. Appellate counsel is not required to raise issues that he reasonably
determines are not meritorious.

Because the basis on which defendant sought to invalidate his conviction was not
supported by precedent at the time of his direct appeal, it was reasonable for appellate counsel
to conclude that the issue was unlikely to succeed. Appellate counsel was not deficient in
failing to predict a subsequent change in the law. Counsel proceeded on other challenges, one
of which was ultimately successful. Therefore, appellate counsel’s forfeiture of the issue on
appeal is not excused based on ineffective assistance of appellate counsel. 

4. Even though proper application of the forfeiture doctrine in this case leaves
defendant without a remedy for remedying his improper felony-murder conviction, the limited
scope of post-conviction review compels this result

Freeman, J., joined by Burke, J., specially concurred.
1. De novo is the proper standard of review because the case was decided by the circuit

court at the second stage of the proceedings based on the pleadings and the original trial. The
fact that the hearing judge did not preside at the original trial has no relevance to the
standard of review employed.

2. The Post-Conviction Hearing Act requires that the petition state the denial of a
constitutional right. The cognizability of an issue in a post-conviction proceeding is a threshold
matter that should be addressed prior to any other matters that otherwise might defeat the
claim.

Because the independent-felonious-purpose rule is based on principles of statutory



construction and is not constitutionally based, defendant’s challenge to his felony-murder
conviction is not forfeited by the failure to raise it on direct review. A claim cannot be forfeited
for purposes of post-conviction review if it cannot be raised in a post-conviction petition in the
first place.

3. The majority opinion is internally inconsistent. It concludes that the independent-
felonious-purpose rule did not exist at the time of defendant’s direct appeal and therefore
appellate counsel cannot be faulted for failing to foresee a rule that did not exist. This is
directly at odds with the majority’s pronouncement that the rule was not novel at the time of
defendant’s direct appeal and therefore was available and could have been raised.

This inconsistent treatment of defendant’s claims leaves defendant in a procedural
quandary that is at odds with the legislature’s intent in enacting the post-conviction statute
to eliminate procedural impediments to collateral review of unconstitutional convictions.

4. Nonetheless the concurrence agrees with the majority that appellate counsel was not
ineffective in failing to predict that the court would endorse the independent-felonious-purpose
rule.

(Defendant was represented by Assistant Defender Kerry Bryson, Ottawa.)

People v. Jackson, 2016 IL App (1st) 143025 (No. 1-14-3025, 9/30/16)
In deciding whether a defendant has established cause and prejudice for filing a

successive post-conviction petition, the Illinois Supreme Court has held that leave to file a
successive petition should be denied when it is clear from a review of the successive petition
and documentation submitted by the defendant that the claims fail as a matter of law. People
v. Smith, 2014 IL 115946. Smith left open the question of whether a court could consider the
underlying record.

The Appellate Court held that until the Supreme Court resolves this issue, it would rely
primarily on the petition and its supporting documentation, and would take judicial notice of
its prior opinions and orders, in deciding whether a defendant has established cause and
prejudice.

(Defendant was represented by Assistant Defenders Sharon Nissim, Chicago, and
Yasemin Eken, Elgin.)

People v. Jones, 2016 IL App (1st) 123371 (No. 1-12-3371, 6/30/16)
1. Leave to file a successive post-conviction petition should be granted only if the trial

court determines that the petition states a colorable claim of actual innocence or establishes
cause and prejudice. To establish a claim of actual innocence, the petitioner must show that
the evidence in support of the claim is newly discovered, material and not merely cumulative,
and of such a conclusive character as to probably change the result on retrial. Under the
cause-and-prejudice test, the defendant must establish both cause for failing to raise the claim
earlier and prejudice.

Because the standard for obtaining leave to file a successive petition is greater than the
normal first-stage “frivolous or patently without merit” standard applied to initial petitions,
first-stage proceedings are unnecessary for subsequent petitions. If leave to file is granted, the
successive petition is docketed for second-stage proceedings.

A petition is advanced from the second to third stage if it makes a substantial showing
of a constitutional violation which would entitle the petitioner to relief if proven at a third-
stage evidentiary hearing. Because second-stage proceedings would be superfluous if the same
test was applied at the motion for leave to file and at the second stage, the substantial showing
required at the second stage must be greater than the probability required to obtain leave to
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file a subsequent petition.
The court found that in deciding whether leave to file a successive petition should be

granted, the court may consider the successive petition and the documentation presented by
the petitioner. However, it is not proper for the court to review the trial record.

The court concluded that de novo review applies when reviewing whether the trial court
properly denied leave to file a successive petition raising a claim of actual innocence or arguing
cause and prejudice.

2. The court found that the petitioner should have been granted leave to file a
successive petition based on a claim of actual innocence. First, the affidavit of an eyewitness
was newly discovered where the affiant stated that he fled shortly after the offense because
threats had been made on his life. In addition, because the petitioner’s assertion that he was
not at the scene of the offense must be taken as true for purposes of the motion for leave to file,
the petitioner would not have known the identity of eyewitnesses who might have been able
to exonerate him.

Second, where the petitioner claimed that officers had coerced him, evidence that the
officers had been ordered to pay damages in a separate case for fabricating a confession was
newly discovered where the verdict in the other case was not issued until after defendant’s
first post-conviction petition had been dismissed. Concerning this point, the court concluded
that the trial court improperly rejected a letter from an assistant appellate defender and a
newspaper article on the ground that such evidence would be inadmissible. Because the Rules
of Evidence do not apply in post-conviction proceedings, admissibility is not a factor in
determining whether a subsequent petition can be filed.

In addition, the evidence was material and not merely cumulative. First, the affidavit
of the only known eyewitness to the murder exonerated the petitioner and set forth details
that were consistent in almost all respects with the trial record. Second, the information in the
letter and newspaper article showed prior, similar misconduct by the officers involved in the
confession and corroborated the claim of physical and psychological coercion. The court also
noted that other than the petitioner’s confession, there was no evidence to connect him to the
offense.

Finally, the newly discovered evidence was of such conclusive character as to likely
change the result on retrial. The court reiterated that the only evidence of defendant’s
involvement in the offense consisted of his allegedly coerced confession, and that the
confession occurred under “odd” circumstances and did not match the physical evidence
recovered at the scene. Under these circumstances, there was a likelihood of a different result
when all of the newly discovered evidence was considered, including: (1) the affidavit of the
eyewitness who stated that defendant was not at the crime scene; (2) the affidavit of the
confessed shooter exonerating defendant; (3) the statements of two alibi witnesses discovered
after the trial by the prosecutor and which stated that defendant was with the witnesses; and
(4) information concerning similar misconduct by the same officers who obtained defendant’s
confession. 

3. The trial court also erred by denying defendant leave to file a second post-conviction
petition under the cause and prejudice test. A petitioner shows cause by identifying an
objective factor that impeded his or her ability to raise a specific claim during the initial post-
conviction proceedings. Here, cause was shown because the letter from the assistant appellate
defender and the newspaper article documenting the officers’ misconduct were not available
at the time of the first post-conviction petition.

Prejudice is shown by demonstrating that the claim not raised in the initial proceedings
so infected the trial that the resulting conviction or sentence violated due process. Here,



prejudice occurred because the new evidence showed misconduct by the same officers under
similar circumstances.

The trial court’s denial of leave to file a successive petition was reversed and the cause
remanded for the appointment of new counsel.

(Defendant was represented by Assistant Defender Jennifer Bontrager, Chicago.)

People v. Rodriguez, 402 Ill.App.3d 932, 932 N.E.2d 113, 2010 WL 2675047 (1st Dist. 2010) 
1. An unreasonable disparity in sentences between non-capital co-defendants is a

constitutional claim cognizable under the Post-Conviction Hearing Act.
2. Generally the standard of review in an appeal from the denial of post-conviction

relief after an evidentiary hearing is whether the hearing court’s findings were manifestly
erroneous. But if no credibility determination was necessary to the finding and the issue is
purely legal, review is de novo.

(Defendant was represented by Assistant Defender Rebecca Levy, Chicago.)

People v. Warren, 2016 IL App (1st) 090884-C (No. 1-09-0884, 6/30/16)
1. In Miller v. Alabama, 567 U.S. ___, 132 S.Ct. 2455, ___ L.Ed.2d ___ (2012), the U.

S. Supreme Court concluded that mandatory life sentences without the possibility of parole
violate the Eight Amendment when imposed on offenders who are under the age of 18. In
People v. Davis, 2014 IL 115595, the Illinois Supreme Court held that Miller applies
retroactively to cases pending on collateral review at the time Miller was decided. Because
defendant was 17 at the time of the offense and was required to be sentenced to natural life
without the possibility of parole, and because his post-conviction appeal was pending when
Miller was decided, resentencing was required.

The court concluded that defendant was not procedurally barred from raising the issue
for the first time in an appeal from denial of a motion for leave to file a successive post-
conviction petition. First, the “cause and prejudice” standard for successive petitions was
satisfied because Miller was not available at the time of defendant’s earlier post-conviction
proceeding. In addition, a challenge to the constitutionality of a sentencing statute may be
raised at any time.

2. The Appellate Court previously affirmed the trial court’s denial of leave to file a
successive post-conviction petition, but the Supreme Court denied leave to appeal and
remanded the cause with instructions to vacate the judgment and reconsider the case in light
of Davis. The Appellate Court concluded that it was authorized to reach not only the
sentencing issue involved in Davis, but also to reconsider whether the trial court erred by
denying leave to file a successive post-conviction petition. The court concluded that because
it had vacated the prior judgment in accordance with the Supreme Court’s direction, there
would be no final judgment on the non-sentencing issues unless it also considered those issues.

The court rejected the argument that it was required to adhere to its previous holding
on the non-sentencing issues although a majority of the Appellate Court no longer agreed with
the earlier holding. Because the Supreme Court gave no specific directions concerning the non-
sentencing issues and denial of leave to appeal cannot be interpreted as implicit approval of
the lower court’s opinion, the Appellate Court concluded that it was required to issue a new
opinion on all the issues.

The court rejected the argument that the law of the case doctrine required it to adhere
to its prior ruling. The law of the case doctrine applies only where there is a final judgment.
Because the previous judgment had been vacated, there was no final judgment on the
successive petition.
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3. A motion for leave to file a successive petition based upon a claim of actual innocence
should be denied only where it is clear from a review of the successive petition and the
provided documentation that as a matter of law, the petitioner cannot set forth a colorable
claim of actual innocence. Applying de novo review, the court concluded that the evidence
supporting defendant’s claim was newly discovered, material and not merely cumulative, and
of such a conclusive character that it would probably change the result at a retrial. Therefore,
the defendant adequately pleaded an assertion of actual innocence to justify filing a successive
petition.

In the course of its holding, the court acknowledged that affidavits provided by the
petitioner were hearsay and that hearsay generally cannot be used to support post-conviction
claims. The Supreme Court has held that this rule should not be applied inflexibly, however.
Where the affidavits contained facts material to defendant’s innocence and alleged that two
persons who had confessed to the offense were hostile or unavailable to the petitioner, the
court elected to consider the affidavits. The court also noted that the affidavits might be
admissible at trial under various hearsay exceptions.

In a concurring opinion, Justice Gordon stated that because the Illinois Rules of
Evidence have been amended and do not now apply to post-conviction hearings, the fact that
supporting affidavits contain hearsay should not be considered in determining whether leave
to file a subsequent petition should be granted.

4. The court concluded that the affidavits qualified as “newly discovered evidence”
although defense counsel at defendant’s first post-conviction proceeding was aware of the
affiants and their willingness to testify. The court noted that the attorney retained by
defendant for the first post-conviction petition explained during proceedings on that petition
that he did not obtain affidavits because the statute of limitations was expiring. However,
counsel did not explain why he failed to amend the petitions and supply the affidavits during
the four-year period between the filing of the petition and the hearing on the State’s motion
to dismiss. In addition, defendant was rebuffed in his effort to obtain new counsel in the first
proceeding, and once he was represented by counsel could not present the evidence himself.
Under these circumstances, the evidence should be considered to be newly discovered.

The court noted that its holding was confined to the unique instance where defendant
retains counsel for the first post-conviction proceeding but that attorney fails to provide
reasonable assistance by presenting exculpatory evidence.

The trial court’s denial of the motion for leave to file a subsequent post-conviction
petition was reversed and the cause remanded for further proceeding.

(Defendant was represented by Assistant Defender Gilbert Lenz, Chicago.)

Top

§9-1(o)(3)
Issues Raised for the First Time on Appeal

People v. Jones, 211 Ill.2d 140, 809 N.E.2d 1233 (2004) Issues first raised on appeal from the
summary dismissal of a post-conviction petition are waived. Review of such issues is
inappropriate where the waived issues did not involve conflicts between appellate districts,
void judgments, or other "weighty" questions. A pro se petitioner who fails to include an issue
in her initial or amended post-conviction petition may raise that issue in a second
post-conviction petition, provided that the "cause and prejudice" test can be satisfied. 
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See People v. De La Paz, 204 Ill.2d 426, 791 N.E.2d 489 (2003) (stating, it "is only
appropriate rarely to exercise our discretion to reach issues not raised in the original or an
amended petition, in light of the legislative directive that such issues are waived," and
relaxing the waiver doctrine to consider an issue that had not been raised in the
post-conviction petition - whether Apprendi v. New Jersey applies retroactively -- because the
appellate court had issued conflicting opinions and the issue had been raised in at least 54
pending petitions for leave to appeal).

People v. Thompson, 209 Ill.2d 19, 805 N.E.2d 1200 (2004) On appeal from the summary
dismissal of his post-conviction petition, defendant argued for the first time that his extended-
term sentence was void because the offense was not the most serious class offense of which
defendant was convicted. A sentence that is unauthorized by statute is void and can be
challenged in any properly pending proceeding over which the court has jurisdiction. See also,
People v. Muntaner, 339 Ill.App.3d 887, 791 N.E.2d 621 (2d Dist. 2003).

People v. Andrews, 365 Ill.App.3d 696, 850 N.E.2d 888 (3d Dist. 2006) The court modified
defendant's sentencing credit on appeal from the denial of defendant's post-conviction petition,
though defendant's petition did not raise the issue. A sentencing credit involves a right created
by statute, defendant was entitled to the credit, and the court had authority under Supreme
Court Rule 615(b)(1) to correct a clerical error. Further, under the Post-Conviction Hearing
Act, only substantial constitutional violations are to be deemed waived. But see, People v.
Reed, 335 Ill.App.3d 1038, 782 N.E.2d 955 (4th Dist. 2003) (the denial of sentence credit does
not involve a substantial deprivation of a constitutional right and thus cannot be raised in a
post-conviction appeal). See also People v. Uran, 196 Ill.App.3d 293, 553 N.E.2d 758 (3d Dist.
1990) (whether defendant received proper sentence credit is not a constitutional question, and
may not be raised in a post-conviction petition); People v. Flores, 378 Ill.App.3d 493, 882
N.E.2d 1051 (2d Dist. 2008) (noting a conflict in appellate court precedent, the court held that
a defendant may raise a sentence credit issue for the first time on appeal from dismissal of a
post-conviction proceeding).

People v. Sawczenko, 328 Ill.App.3d 888, 767 N.E.2d 519 (2d Dist. 2002) The appellate court
could not consider the timeliness of the petition for the first time on appeal where the trial
court summarily dismissed the petition without considering its timeliness. But, the State
would not be precluded from raising the timeliness issue. 

________________________________________
Cumulative Digest Case Summaries §9-1(o)(3)

People v. Cruz, 2013 IL 113399 (No. 113399, 3/21/13)
At the second stage of a post-conviction proceeding, the State has the option of filing

an answer to the petition or a motion to dismiss. 725 ILCS 5/122-5. Where the State files a
motion to dismiss, but does not challenge the sufficiency of defendant’s allegation of a lack of
culpable negligence for the late filing of his petition on the ground that the supporting
verification affidavit is not notarized, the State forfeits that argument. By raising the
argument that the affidavit was not notarized for the first time on appeal, the State denied
the circuit court the opportunity to consider the issue and the defendant the opportunity to
correct the alleged pleading deficiency.

The Supreme Court remanded the cause to the Appellate Court for consideration of
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whether defendant sufficiently pled a lack of culpable negligence to excuse his untimely filing.
(Defendant was represented by Assistant Defender Pamela Rubeo, Chicago.)

People v. Avery, 2012 IL App (1st) 110298 (No. 1-11-0298, 6/21/12)
As a general rule, a defendant must present an issue in a post-conviction petition to

preserve it on appeal. This rule does not apply to a claim alleging a void judgment or sentence,
neither of which is subject to waiver and either of which may be attacked at any time or in any
court, either directly or collaterally.

The defendant claimed for the first time on appeal from the dismissal of his post-
conviction petition that his conviction and sentence were void based on People v. White, 2011
IL 109616. White held that where a defendant pleads guilty to a charge with a firearm
enhancement and the factual basis for the plea establishes that a firearm was used in the
commission of the offense, a sentence that does not include the firearm enhancement is void
because it is not authorized by statute, and the plea must be vacated.

The Appellate Court agreed with defendant that he could raise this issue for the first
time on appeal because he alleged his conviction and sentence were void. The court ultimately
denied defendant relief, concluding that White announced a new rule that did not apply to
convictions such as defendant’s that were final when White was decided.

(Defendant was represented by Assistant Defender Maria Harrigan, Chicago.)

People v. Burnett, 2016 IL App (3d) 140837 (No. 3-14-0837, 12/9/16)
When defendant pled guilty, the circuit court did not mention or discuss any fines, and

neither the sentencing order nor the mittimus included any fines. The deputy circuit clerk
later issued a document called the “Case Transactions Summary” which included 11 fines
totaling $1046.50.

On appeal from the first-stage dismissal of his post-conviction petition, defendant
argued for the first time that the fines should be vacated. The Appellate Court agreed. The
imposition of a fine is a judicial act and the circuit clerk has no authority to impose fines.
Fines imposed by the clerk are void from their inception.

The court rejected the State’s argument that it lacked jurisdiction to review this claim
in an appeal from the dismissal of a post-conviction petition since defendant’s claim did not
involve a constitutional deprivation cognizable in post-conviction proceedings. The viability
of a challenge to a void assessment does not depend on the procedural mechanism used to raise
the issue. A void order may be attacked at any time in any court.

The court vacated defendant’s fines.
(Defendant was represented by Assistant Defender Sean Conley, Ottawa.)

People v. Cowart, 2015 IL App (1st) 131073 (No. 1-13-1073, 2/17/15)
1. Defendant filed a post-conviction petition attacking his guilty plea by arguing that

the trial court failed to properly admonish him that he would have to register as a sex
offender. The State argued that defendant forfeited this issue by failing to raise it on direct
appeal.

The Appellate Court rejected the State’s argument. Post-conviction claims that could
have been raised on direct appeal are forfeited, but the failure to file any appeal at all does not
forfeit such issues. For purposes of post-conviction forfeiture, a summary remand on direct
appeal for non-compliance with Rule 604(d) is treated as if defendant filed no appeal at all.
Here, on direct appeal, defendant’s case was remanded for compliance with Rule 604(d) and
thus his direct appeal was the equivalent of filing no appeal at all. Defendant therefore did not
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forfeit his post-conviction claim.
2. The court also rejected the State’s argument that defendant’s second-stage post-

conviction petition was properly dismissed because he provided no affidavits or other support
for his claims. The State forfeits a non-jurisdictional procedural challenge to a post-conviction
petition by failing to raise that challenge in its motion to dismiss.

Here the State made no argument in its motion to dismiss about the lack of affidavits
or other support for defendant’s claim. The court noted that had the State raised this issue in
the circuit court, defendant could have supplied the affidavits. By failing to raise this issue,
the State forfeited its argument on appeal.

(Defendant was represented by Assistant Defender Robert Hirschhorn, Chicago.)

People v. Douglas, 2014 IL App (4th) 120617 (No. 4-12-0617, 7/2/14)
1. On appeal from the dismissal of his post-conviction petition, defendant argued that

the trial court improperly sent a letter to the Department of Corrections stating that
defendant’s petition was frivolous and patently without merit. The Appellate Court declined
to rule on this issue, noting that “defendant did not raise, nor could he have raised” any
argument in his post-conviction petition regarding the trial court’s letter.

Relying on People v. Jones, 213 Ill. 2d 498 (2004), which held that an issue not raised
in a post-conviction petition may not be raised for the first time on appeal from the dismissal
of the petition, the Appellate Court held that it would not rule on the propriety of the trial
court’s letter. The Appellate Court also noted that the record did not establish that the
Department of Corrections took any action against defendant because of the letter and thus
the issue was potentially moot.

2. The Appellate Court, however, did address defendant’s argument that he was
improperly sentenced to 10 years’ imprisonment as a Class X offender, even though he did not
raise this issue in his post-conviction petition. Jones does not apply to allegations that a
defendant’s sentence is void. If defendant was ineligible to be sentenced as a Class X offender,
the trial court had no authority to impose the 10-year Class X sentence, and hence his
sentence would be void and capable of being challenged for the first time on appeal from the
dismissal of his post-conviction petition.

(Defendant was represented by Deputy Defender Jackie Bullard, Springfield.)

People v. Medrano, 2014 IL App (1st) 102440 (No. 1-10-2440, 4/16/14)
A void sentence can be corrected at any time and is not subject to waiver or forfeiture.

But the issue of voidness must be raised in a proceeding that is properly pending before a
court that has jurisdiction. If the court lacks jurisdiction, it cannot confer any relief, even from
a void judgment.

Here, defendant argued for the first time on appeal from the second-stage dismissal of
his post-conviction petition that the sentence imposed on his guilty plea was void, and
therefore he should be allowed to withdraw his guilty plea. The State, relying on People v.
Flowers, 208 Ill. 2d 291 (2003), argued that since defendant filed his post-conviction petition
well beyond the three-year statute of limitations period, the voidness issue was procedurally
barred.

In Flowers, defendant filed an untimely Rule 604(d) motion arguing that her sentence
was void. The trial court denied the motion as being untimely, but the Appellate Court
reversed, holding that the timeliness requirements of Rule 604(d) were not jurisdictional and
could be excused when considering a void sentence. The Illinois Supreme Court reversed the
Appellate Court, holding that the only matter properly before the Appellate Court was the trial
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court’s lack of jurisdiction over the untimely 604(d) motion. Because strict compliance with
Rule 604(d) is a condition precedent to an appeal on the merits, the Appellate Court had no
authority to vacate the void sentence.

The court held that Flowers did not apply to the present case. Unlike Rule 604(d),
which divests the trial court of jurisdiction after 30 days, the time limits on filing a post-
conviction petition are not jurisdictional. Instead, they act as a statute of limitations that the
State can waive or forfeit. The trial court thus had jurisdiction to address the issues raised in
defendant’s petition, and since defendant filed a timely appeal, the Appellate Court had
jurisdiction to address the trial court’s judgment.

Since the Appellate Court had jurisdiction to address the lower court’s judgment, it
could address the issue of whether the sentence was void, even though the issue was not raised
below, since void judgments “can be challenged on collateral review for the first time on
appeal.”

(Defendant was represented by Assistant Defender Chris Kopacz, Chicago.)

People v. Nieto, 2016 IL App (1st) 121604 (No. 1-12-1604, 3/23/16)
1. Under the Post-Conviction Hearing Act, any claim not raised in the original or

amended post-conviction petition is waived. This rule is more than a suggestion and reviewing
courts generally may not overlook forfeiture caused by defendant’s failure to raise the issue
in his petition.

2. A jury convicted defendant, who was 17 years old at the time of the offense, of first
degree murder and aggravated battery with a firearm, and additionally found that defendant
personally discharged a firearm which proximately caused death, making the minimum
sentence 51 years imprisonment. The court sentenced defendant to 78 years imprisonment.
In imposing sentence, the court stated that it had considered defendant’s “young age” and the
fact that everyone can change their lives.

The Appellate Court affirmed defendant’s conviction and sentence on direct appeal,
specifically holding that his sentence was not excessive. Defendant filed a post-conviction
petition raising several claims, but did not argue that his sentence was unconstitutional. After
the trial court dismissed his petition at the first stage, the United States Supreme Court held
in Miller v. Alabama, 567 U.S. ___ (2012) that the Eighth Amendment prohibited mandatory
sentences of life imprisonment for juveniles.

On appeal from the denial of his post-conviction petition, defendant argued for the first
time that his sentence was unconstitutional under Miller. Defendant conceded that he did not
raise this issue in his petition, but argued that an as-applied constitutional challenge to a
sentence can be raised for the first time on appeal.

3. The Appellate Court examined several cases that followed Miller and determined
that it could reach defendant’s claim. In People v. Davis, 2014 IL 115595, the Illinois
Supreme Court held that the sentencing statute mandating life sentences was not facially
unconstitutional since it could be validly applied to adults. In People v. Thompson, 2015 IL
118151, the court held that a judgment based on facially unconstitutional statute is void and
may be attacked at any time. The same was not true for an as-applied challenge.

But Thompson also discussed People v. Luciano, 2013 IL App (2d) 110792, which
held that an as-applied sentencing challenge by a juvenile could be raised at any time. The
Supreme Court did not expressly find that Luciano was incorrect in it’s forfeiture holding,
but instead distinguished it on the merits since the defendant in Thompson was not a
juvenile. The Appellate Court thus concluded that “considered as a whole, Thompson implies
that courts must overlook forfeiture and review juveniles’ as-applied Eighth Amendment
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challenges under Miller.”
Additionally, in Montgomery v. Louisiana, 577 U.S. ___(2016), the United States

Supreme Court held that Miller announced a substantive rule that barred life sentences for
all but the rarest of juvenile defendants, and courts lack authority to leave in place a sentence
which violates a substantive rule. Thompson and Montgomery thus suggest that forfeiture
cannot apply to juvenile defendants raising Miller claims.

4. The court addressed defendant’s claim and held that the 78-year sentence was
unconstitutional as applied to defendant. Although relief following a first-stage dismissal
typically involves remand for second-stage proceedings, the proper relief for this claim was to
vacate defendant’s sentence and remand for resentencing.

(Defendant was represented by Assistant Defender Jeff Svehla, Chicago.)

People v. Thomas, 2014 IL App (2d) 121001 (No. 2-12-1001, 9/26/14)
1. A claim that has not been raised in a pro se post-conviction petition may not be

raised for the first time on appeal from the first-stage dismissal of that petition. People v.
Jones, 213 Ill. 2d 498 (2004). In determining whether an issue has been forfeited for not being
raised below, courts should afford the petition a liberal construction allowing borderline cases
to proceed. A pro se petitioner is unlikely to be aware of the precise legal basis for his claim,
and hence need only allege enough facts to make an arguable claim. The pleading must,
however, bear some relationship to the issue raised on appeal.

2. At trial, the court precluded evidence that another man, N.H., confessed to the police
and to a jail pastor that he had committed the offense. The trial court ruled that the confession
to the pastor was barred by clergy-penitent privilege. On direct appeal, defendant’s counsel
argued that the court erred in precluding evidence of N.H.’s confession to the police, but raised
no issue about N.H.’s confession to the jail pastor. The court rejected defendant’s argument
and affirmed his conviction.

3. In his pro se petition, defendant argued that his direct appeal counsel was ineffective
for failing to raise an issue about trial counsel’s failure to investigate and present facts
showing that N.H. confessed to the murder. In support of this claim, defendant referenced
various facts about N.H.’s confessions, including his confession to the pastor. Defendant also
claimed that trial counsel failed to take any steps to corroborate N.H.’s confession to the police.

4. On appeal from the first-stage dismissal of his petition, defendant argued that his
direct appeal counsel was ineffective for failing to raise an issue that the trial court erred in
precluding N.H.’s confession to the jail pastor based on clergy-penitent privilege. The State
argued that defendant forfeited this claim by failing to include it in his pro se petition.
According to the State, although defendant argued appellate counsel’s ineffectiveness both
below and on appeal, defendant’s post-conviction petition focused on trial counsel’s failure to
investigate and present facts supporting the admission of N.H.’s confession to the police, while
his claim on appeal focused on the trial court’s error in precluding evidence of N.H.’s
confession to the pastor.

The Appellate Court rejected the State’s forfeiture argument. The court pointed to
language in People v. Hodges, 234 Ill. 2d 1 (2009) and People v. Edwards, 197 Ill. 2d 239
(2001), stating that a pro se petition should be liberally construed and need not present a
completely pled or fully stated claim since a pro se litigant may be unaware of the legal basis
for his claim. Here, defendant’s petition and his appellate argument both alleged
ineffectiveness based on omissions related to the same underlying issue of the admissibility
of N.H.’s confession. Under the liberal standards appropriate to pro se petitions, the two
claims are sufficiently related, and hence defendant did not forfeit his appellate argument.
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5. Defendant’s petition stated the gist of a constitutional claim that direct appeal
counsel was ineffective for failing to argue that the trial court improperly excluded N.H.’s
confession to the jail pastor based on clergy-penitent privilege. Under section 8-803 of the Code
of Civil Procedure, the clergy-penitent privilege only applies where disclosure is “enjoined by
the rules or practices” of the relevant religious organization. 735 ILCS 5/8-803. The privilege
belongs to both the confesser and the clergyman. When the clergyman does not object to
testifying about the confession, the burden shifts to the person asserting the privilege to show
that disclosure is enjoined by the rules or practices of the relevant religion.

Here, the pastor agreed to testify, so the burden shifted to N.H. to show that the rules
of the pastor’s religion prohibited disclosure. The pastor, however, testified that the rules of
his religion did not prohibit disclosure, and N.H. offered no evidence to the contrary. Under
these circumstances, the trial court’s decision to bar the pastor’s testimony was erroneous.

6. The Appellate Court specifically rejected the State’s argument that the confesser’s
perception of the privilege should control whether the privilege applies. Nothing in section 8-
803 provides that the confesser’s perception determines when the privilege applies. Instead,
the rules of the pastor’s religion control the outcome.

The case was remanded for second-stage proceedings.
(Defendant was represented by Assistant Defender Rachel Moran, Chicago.)

People v. Turner, 2012 IL App (2d) 100819 (No. 2-10-0819, modified 7/11/12)
1. The Post-Conviction Hearing Act provides that the proceeding shall be commenced

by the filing of a petition verified by affidavit. 725 ILCS 5/122-1(b). An affidavit filed pursuant
to the Act must be notarized to be valid. Lack of notarization is not cured by certification
under §1-109 of the Code of Civil Procedure. 735 ILCS 5/1-109.

There is a split of authority among the Appellate Courts as to whether a petition
lacking a notarized affidavit may be dismissed for that reason at the first stage of a post-
conviction proceeding. Regardless of this split, the State was permitted to raise the issue for
the first time on appeal from a first-stage dismissal because that was its earliest opportunity
to do so. At first-stage proceedings, the court acts without input from the State. 

Raising the issue for the first time on appeal is not permissible in an appeal from a
second-stage dismissal. If the State raises the issue in the trial court, it can be addressed and
resolved. Appointed counsel has a duty to remedy procedural defects in the petition. The State
procedurally defaults the issue of lack of notarization by failing to raise it in its motion to
dismiss.

2. The State did not move to dismiss defendant’s petition on the ground that the
affidavit accompanying the petition was not notarized. It argued for the first time on appeal
that dismissal of the petition could be affirmed on the ground that the affidavit was not
notarized. The State forfeited this challenge by failing to raise it in its motion to dismiss,
which would have given defendant the opportunity to remedy the defect and promoted efficient
disposition of the petition.

3. Addressing the split of authority regarding whether the absence of a notarized
affidavit is a basis for a first-stage dismissal, the Appellate Court opined that it was not. The
State’s ability to forfeit the defect makes an invalid affidavit akin to a petition’s untimeliness,
which likewise is not a basis for a first-stage dismissal.

The Appellate Court nonetheless affirmed the dismissal of the petition, finding the
allegations insufficient to merit an evidentiary hearing.

(Defendant was represented by Assistant Defender Jessica Pamon, Chicago.)
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People v. Wallace, 2016 IL App (1st) 142758 (No. 1-14-2758, 11/16/16)
A defendant typically waives on appeal any claim not raised in his postconviction

petition. Until recently, a defendant had been able on appeal to challenge as void a sentence
that did not conform to statutory requirements even if he had not raised the issue in his
petition. The Illinois Supreme Court, however, abolished the void sentence rule in
Castleberry, 2015 IL 116916.
 Here defendant argued for the first time on appeal that his negotiated concurrent
sentences were void because they were required by statute to be served consecutively.
Defendant recognized that Castleberry abolished the void sentence rule but argued that it
should not apply retroactively to his collateral case. A new rule of criminal procedure generally
does not apply to cases on collateral review. A rule is new if it was not dictated by precedent
existing at the time defendant’s conviction became final.

The court held that Castleberry did not announce a new rule. Instead, Castleberry
merely abolished the prior void sentence rule and reinstated the rule that existed beforehand.
Castleberry thus applied to this case, making defendant’s erroneous sentence merely
voidable not void. Defendant was thus barred from challenging his sentence for the first time
on appeal from the dismissal of his postconviction petition.

(Defendant was represented by Assistant Defender Karl Mundt, Chicago.)

People v. Weathers, 2015 IL App (1st) 133264 (No. 1-13-3264, 11/25/15)
1. Prior to his trial, defendant initially filed a motion to suppress alleging that his

confession was the result of physical coercion by the interrogating officers. But when new
counsel appeared for defendant, he withdrew the motion to suppress.

On direct appeal, defendant raised no issue about the confession or counsel’s
withdrawal of the motion. In his first post-conviction petition, filed in October 2009, defendant
argued that trial counsel was ineffective for withdrawing the motion because the police failed
to give him Miranda warnings.

In May 2014, defendant filed a pro se motion for leave to file a successive post-
conviction petition. Defendant attached portions of the 2012 Illinois Torture Inquiry and Relief
Commission (TIRC) report which showed that the officers who obtained his confession were
involved in a pattern of coercive tactics in many other cases. Defendant argued that this newly
discovered evidence supported his claim that trial counsel had been ineffective for
withdrawing his motion to suppress, since it showed that his confession had been coerced and
he had been deprived of due process.

The trial court denied defendant’s motion, holding that the ineffective assistance
argument had been previously raised in the first petition and thus was barred by res judicata. 

On appeal defendant argued that the evidence in the TIRC report, which was not
available when defendant filed his initial post-conviction petition, supported his claim that the
State violated his due process rights by using a physically coerced confession at his trial. He
therefore established cause because the TIRC report was newly discovered. And he showed
prejudice because the use of a physically coerced confession is never harmless error.

2. The State argued that defendant forfeited his appellate claim because in his post-
conviction petition he framed the issue as ineffective assistance, not a due process violation.
The Appellate Court rejected the State’s argument. Although the petition was framed as an
ineffective assistance claim, it also consistently contended that defendant was subjected to
physical coercion and that due process of law requires the suppression of a coerced confession.
Under a liberal construction of the petition, the court found that defendant alleged a due
process violation. Accordingly, the claims on appeal were substantially the same as the claims
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in the petition and were not forfeited.
3. The court also found that defendant satisfied the cause and prejudice test. Under

section 122-1(f) of the Post-Conviction Hearing Act, a defendant must show cause and
prejudice to be granted leave to file a successive post-conviction petition. 725 ILCS 5/122-1(f).
A defendant shows cause by identifying an objective factor that impeded his ability to raise
a claim during his initial post-conviction proceedings. A defendant shows prejudice by
demonstrating that the claimed error so infected the trial that the resulting trial or sentence
violated due process. 

The TIRC report was not released until after defendant’s initial post-conviction petition
had been fully litigated. The report showed that the officers involved in obtaining defendant’s
confession were also involved in similar coercive tactics in other cases. Defendant established
cause because this evidence was not available for his initial petition.

Defendant also satisfied prejudice because the use of a physically coerced confession
is never harmless error. Defendant’s petition alleged that he was physically abused prior to
giving a confession, facts that must be accepted as true during this stage. These allegations
along with the TIRC report satisfy the prejudice requirement.

The court reversed the denial of leave to file a successive petition and remanded for
second stage proceedings with the appointment of counsel.

(Defendant was represented by Assistant Defender Lauren Bauser, Chicago.)

People v. Williams, 2015 IL App (1st) 131359 (No. 1-13-1359, 9/25/15)
Any claim not raised in the original or amended post-conviction petition is forfeited. 725

ILCS 5/122-3. The Appellate Court may not excuse defendant’s forfeiture when he argues a
contention on appeal that was not made in his petition.

Defendant argued in his pro se petition that trial counsel was ineffective for failing to
make certain arguments. On appeal, he argued that appellate counsel was ineffective for
failing to make those arguments. The Appellate Court held that defendant forfeited his
appellate contention because it was not raised in the post-conviction petition. Although both
arguments addressed the same subject matter, the petition specifically alleged that “trial
counsel” was ineffective, while on appeal defendant specifically alleged that “appellate counsel”
was ineffective. Even with a liberal reading of defendant’s pro se petition, the court could not
construe the claim in the petition as the argument raised on appeal.

(Defendant was represented by Assistant Defender Yasaman Navai, Chicago.)

Top

§9-2
Section 2-1401 Petitions
(formerly Ch. 110, §72)

§9-2(a)
Generally

People v. Vincent, 226 Ill.2d 1, 871 N.E.2d 17 (2007) Section 2-1401 (735 ILCS 5/2-1401) is
a civil proceeding and is subject to the usual rules of civil practice. Responsive pleadings are
not required in §2-1401 proceedings, and the trial court may sua sponte deny relief where,
even if all of petitioner's factual allegations are true, there is no legal basis for relief under
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§2-1401. There are five possible dispositions in §2-1401 litigation: (1) dismissal of the petition;
(2) grant of relief on the pleadings; (3) denial of relief on the pleadings; (4) grant of relief after
a hearing at which factual disputes are resolved; and (5) denial of relief after such a hearing.
The trial judge need not give notice to a pro se litigant that a §2-1401 petition is going to be
dismissed sua sponte, or provide an opportunity to be heard before entering the dismissal
order. 

Also, de novo review is applied when the trial court grants judgment on the pleadings
or dismisses a §2-1401 petition for failure to state a cause of action. Cases holding that the
abuse of discretion standard of review applies to such rulings were wrongly decided. The Court
limited its holding to situations in which either judgment on the pleadings or a dismissal
occurs; it declined to decide what standard should apply where the ruling occurs after an
evidentiary hearing.

People v. Haynes, 192 Ill.2d 437, 737 N.E.2d 169 (2000) On appeal, the trial court's ruling
on a §2-1401 petition will be reversed only for an abuse of discretion. See also People v.
Coleman, 206 Ill.2d 261, 794 N.E.2d 275 (2002).

People v. Pinkonsly, 207 Ill.2d 555, 802 N.E.2d 236 (2003) Without expressing whether the
rule that a post-conviction petitioner is entitled to only "reasonable assistance of counsel"
applies to §2-1401 petitions, the Court held that counsel's failure to raise certain
non-cognizable issues was not unreasonable.

People v. Gray, 247 Ill.App.3d 133, 617 N.E.2d 217 (1st Dist. 1993) The trial court has
jurisdiction to consider a §2-1401 petition even though a direct appeal is pending in the same
case. See also, People v. Alfano, 95 Ill.App.3d 1026, 420 N.E.2d 1114 (2d Dist. 1981).

People v. Waters, 328 Ill.App.3d 117, 764 N.E.2d 1194 (1st Dist. 2002) To justify relief, a
§2-1401 allegation must be proven by a preponderance of the evidence.

_______________________________________________________________________________
Cumulative Digest Case Summaries §9-2(a)

People v. Carter, 2015 IL 117709 (No. 117709, 12/3/15)
1. Under Supreme Court Rules 105 and 106, a §2-1401 petition must be filed by

certified or registered mail. Once notice of the filing has been properly served, the responding
party has 30 days to file an answer or otherwise appear. These notice requirements are
designed to notify a party of pending litigation in order to secure his appearance and to
prevent a litigant from obtaining new or additional relief without first giving the opposing
party an opportunity to defend.

In People v. Vincent, 226 Ill. 2d 1, 871 N.E.2d 17 (2007), where neither proper service
nor actual notice was at issue, the court held that the sua sponte dismissal of §2-1401 petitions
are proper where the State does not answer or otherwise plead within the 30-day period. By
contrast, in People v. Laugharn, 233 Ill. 2d 318, 909 N.E.2d 802 (2009), the court concluded
that where only seven days had passed since the petition was filed, the trial court erred by
entering a dismissal order sua sponte because the State did not have the benefit of the 30-day
period for responding.

2. Here, the court found that the record failed to show that defendant failed to properly
serve his §2-1401 petition on the State. Defendant attached a certificate of service to the §2-
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1401 petition, alleging that he had placed the petition in the prison mail system at Menard
Correctional Center addressed to the clerk of the court and the state’s attorney’s office. The
petition was stamped “Received” by the circuit clerk on May 15, 2012, and was dismissed by
the trial court on July 10 of the same year. The Appellate Court reversed the dismissal order,
finding that because there was no indication that defendant had properly served the State,
dismissal was not authorized.

The Supreme Court acknowledged that a return-receipt for certified mail is sufficient
proof of service by certified mail, but declined to find that the absence of such a receipt
affirmatively establishes that service was by regular mail. Thus, where the proof of service
stated only that defendant had placed the petition in the institutional mail to be transmitted
by the United States Postal Service, there was no basis to infer that service was by regular
mail and therefore did not comply with Rules 105 and 106.

Because the record did not establish that defendant failed to serve the petition on the
State by certified or registered mail, the trial court had authority to dismiss the petition once
30 days had passed after the filing date.

(Defendant was represented by Assistant Defender Jennifer Bontrager, Chicago.)

People v. Johnson, 2013 IL 114639 (No. 114639, 9/19/13)
The Counties Code provides that “State’s attorneys shall be entitled to the following

fees: * * * For each day actually employed in the hearing of a case of habeas corpus in which
the people are interested, $50.” 55 ILCS 5/4-2002.1(a).

This statute authorizes the fee only in various types of habeas corpus proceedings, not
in all collateral proceedings. The fee was not authorized in a proceeding on a petition for relief
from judgment filed pursuant to 735 ILCS 5/2-1401.

(Defendant was represented by Assistant Defender Yasaman Navai, Chicago.)

People v. Laugharn, 233 Ill.2d 318, 909 N.E.2d 802 (2009) 
Although People v. Vincent, 226 Ill.2d 1, 871 N.E.2d 17 (2007) authorizes sua sponte

dismissal of §2-1401 petitions, it does not authorize dismissal before the expiration of the
30-day period for the State to answer the petition or otherwise plead. Because the trial court
sua sponte dismissed defendant's §2-1401 petition seven days after it was filed, before the
State had filed an answer and the petition was "ripe for adjudication," the dismissal order was
vacated and the cause remanded for further proceedings.

People v. Matthews, 2016 IL 118114 (No. 118114, 12/1/16)
Under Illinois Supreme Court Rule 105, when a defendant files a 2-1401 petition he

must notify the State in person, by mail, or by publication. If by mail, service must be sent by
certified or registered mail. Once properly served, the State waives any question about the
petition’s sufficiency if it fails to respond within 30 days. Even if the State does not respond,
the court may sua sponte dismiss a petition that is deficient as a matter of law. But the court
may not sua sponte dismiss a petition before the 30-day response period expires.

Defendant filed a 2-1401 petition and served the State by regular first-class mail, not
certified or registered mail. The circuit court received the petition on April 11, 2012 and
docketed the petition on April 23, 2012. The court dismissed the petition on May 24, 2012. On
appeal, defendant argued that the court prematurely dismissed the petition because he did not
properly serve the State by certified or registered mail and thus the 30-day period for filing
a response never commenced. Defendant also argued that the dismissal order was void
because he failed to properly serve the State and thus the circuit court lacked personal
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jurisdiction over the State. The Supreme Court rejected both arguments.
1. First, the court held that defendant could not benefit from his own failure to comply

with the service requirements of Rule 105. A defendant may not ask the trial court to proceed
in a certain manner and then argue on appeal that the trial court’s action was error. Here, by
filing a proof/certificate of service, defendant asked the trial court to proceed as though the
State had been properly notified of the proceedings. Defendant was therefore estopped from
alleging the trial court erred in acquiescing to this request.

Rule 105 was designed to prevent a litigant from obtaining relief without first giving
the opposing party an opportunity to respond. It was not designed to allow a litigant to object
to lack of service on behalf of the opposing party. A defendant thus cannot challenge the trial
court’s order based on his own failure to properly serve the State.

2. Second, the court held that defendant lacked standing to challenge the circuit court’s
personal jurisdiction over the State. Court’s must have both subject-matter and personal
jurisdiction to enter a valid judgment. Absent a general appearance, the court acquires
personal jurisdiction only by proper service on the parties.

Typically, however, an allegation that the court lacks personal jurisdiction based on
improper service is raised by the respondent who did not receive notice of the proceedings. And
personal jurisdiction, unlike subject-matter jurisdiction, may be waived. A party may object
to personal jurisdiction or improper service only on behalf of itself. Here, only the State had
standing to object to the court’s lack of personal jurisdiction. Defendant thus could not raise
this issue.

The Supreme Court dismissed defendant’s 2-1401 petition.
(Defendant was represented by Assistant Defender Rachel Kindstrand, Chicago.)

People v. Thompson, 2015 IL 118151 (No. 118151, 12/3/15)
A defendant seeking relief under section 2-1401 must ordinarily file the petition within

two years of the judgment being challenged. 735 ILCS 5/2-1401(a), (c). The two-year
limitations period, however, does not apply when the petition challenges a void judgment.

Defendant filed an untimely 2-1401 petition 17 years after his conviction and sentence.
In his petition, defendant raised several issues challenging his representation at trial. The
trial court denied the petition. On appeal, defendant abandoned the claims he raised in his
petition and argued instead that the sentencing statute mandating natural life imprisonment
(for murdering more than one person) was unconstitutional as applied to him since he was 19
years old at the time of the offense, had no criminal history, and impulsively committed the
offense after years of abuse by his father.

Defendant argued that his as-applied constitutional challenge constituted a challenge
to a void judgment. Since a voidness challenge can be raised at any time, defendant argued
that his claim was excused from the two-year limitations period and could be raised for the
first time on appeal from the dismissal of his petition.

The Supreme Court disagreed. A voidness challenge to a final judgment under section
2-1401 is only available in two specific situations. First, a judgment is void where the court
that entered the judgment lacked personal or subject matter jurisdiction. Second, a judgment
is void when it based on a facially unconstitutional statute that is void ab initio. (A third type
of voidness claim, where a sentence does not conform to statutory requirements, was recently
abolished in People v. Castleberry, 2015 IL 116916.)

Defendant did not rely on either of the two situations where a voidness challenge could
be made. He did not argue that the court lacked jurisdiction or that the sentence mandating
natural life was facially unconstitutional. Defendant’s claim was thus subject to the typical



procedural bars of section 2-1401 and could not be raised for the first time on appeal from the
dismissal of an untimely 2-1401 petition.

The court specifically rejected defendant’s argument that an as-applied constitutional
challenge should be treated the same as a facial challenge and be equally exempt from
ordinary forfeiture rules. A facial challenge requires a showing that the statute is
unconstitutional under any set of facts. An as-applied challenge, by contrast, only applies to
the facts and circumstances of the particular case. In the latter case, it is paramount that the
record be sufficiently developed in the trial court to establish the necessary facts for appellate
review.

(Defendant was represented by Assistant Defender Tom Gonzalez, Chicago.)

People v. Carter, 2014 IL App (1st) 122613 (No. 1-12-2613, mod. op. 4/22/14)
1. 735 ILCS 5/2-1401 provides a statutory procedure by which final orders, judgments,

and decrees may be vacated when more than 30 days have passed since their entry. Supreme
Court Rule 101(d) provides that when a party files a §2-1401 petition, the opposing party has
30 days to answer or otherwise plead. Illinois Supreme Court Rule 106 provides that notice
of the filing of a §2-1401 petition must be given by the “same methods provided in Rule 105,”
which include service of summons, prepaid certified or registered mail, or publication.
However, service cannot be made by regular mail. 

In People v. Laugharn, 233 Ill. 2d 318, 909 N.E.2d 802 (2009), the Supreme Court
held that unless the State files an answer to a §2-1401 petition, the case becomes ripe for
adjudication 30 days after the service of notice on the prosecution. Thus, unless an answer is
filed, the trial court errs by sua sponte dismissing a §2-1401 petition less than 30 days after
the date of service. 

2. Where the petitioner attempted to serve notice of the petition on the State by placing
the documents in the institutional mail at Menard Correctional Center, the service was not
performed in accordance with Supreme Court Rule 105 and therefore did not become effective.
Because the State failed to file an answer and service on the State was never perfected, the
trial court erred by sua sponte dismissing the petition. 

3. The court rejected the State’s argument that it effectively waived service because an
Assistant State’s Attorney was present when the petition was dismissed and did not object to
the improper service. The court noted that the prosecutor was not present on the first day the
petition was considered, when a date was set for further review. On the subsequent date, the
cover page of the report of proceedings indicated that an Assistant State’s Attorney was
present, but the transcript did not reflect that the prosecutor was present or participated in
any way in the proceedings relating to the petition. Under these circumstances, it could not
be assumed that the prosecutor was aware of the petition and chose to waive the defective
service. 

Because a §2-1401 petition is not ripe for adjudication until 30 days after service, the
trial court erred by dismissing the petition sua sponte where service on the State was never
perfected. The dismissal order was vacated and the cause remanded for further proceedings.

(Defendant was represented by Assistant Defender Jennifer Bontrager, Chicago.)

People v. Clemons, 2011 IL App (1st) 102329 (No. 1-10-2329, 9/30/11)
The trial court’s sua sponte dismissal of a 2-1401 petition (735 ILCS 5/2-1401) before

expiration of the 30-day period in which the responding party is required to file an answer or
otherwise plead is premature and requires vacatur of the dismissal order. People v.
Laugharn, 233 Ill.2d 318, 909 N.E.2d 802 (2009). To determine whether an issue is ripe for
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adjudication, a court is required to evaluate both the fitness of the issue for judicial decision
and the hardship to the parties of withholding court consideration.

Defendant’s §2-1401 petition was not ripe for adjudication where only seven days had
passed since its filing, even though the State had received notice of the petition, appeared in
court, and offered no objection to the court’s order denying the petition. The failure to respond
to the petition was of no import and did not frame the issues until the 30-day period had
passed. Waiting for the expiration of the 30-day period to rule imposed no hardship on any
party.

The court vacated the premature order of dismissal and remanded for further
proceedings.

(Defendant was represented by Assistant Defender Kieran Wiberg, Chicago.)

People v. Davis, 2012 IL App (4th) 110305 (No. 4-11-0305, 3/5/12)
1. Although §2-1401 petitions are normally subject to a two-year statute of limitations,

no statute of limitations applies to petitions based on newly discovered evidence obtained
through DNA testing under 725 ILCS 5/116-3. Section 116-3 authorizes post-conviction
forensic testing of evidence where the testing in question was not available at the time of trial. 

 Newly discovered evidence warrants a new trial where the evidence is of such
character that it could not have been discovered before trial by the exercise of due diligence,
is material and not merely cumulative, and is of such conclusive character that it will probably
change the result on retrial. Under most circumstances, the trial court’s ruling on a §2-1401
petition is reviewed for abuse of discretion. However, de novo review is appropriate where the
petition is based on an interpretation of the Supreme Court Rules or is dismissed without a
response by the State and is therefore equivalent to a dismissal for failing to state a cause of
action. 

2. To obtain relief through a §2-1401 proceeding, the petitioner is required to show due
diligence in two respects - in presenting the claim or defense in the original action, and in
filing the §2-1401 petition. The court concluded that defendant showed due diligence with
respect to the original action because the newly discovered evidence - DNA testing which
exculpated the defendant - was not available at the time of the trial. 

Defendant also showed due diligence with respect to presenting the §2-1401 petition
where he filed the petition within four months after he learned the result of the new DNA
testing. 

The court rejected the State’s argument that the defendant was also required to show
that he sought DNA testing as soon as practicable after such testing became available. Thus,
defendant did not fail to show due diligence although he filed the §2-1401 petition several
years after the testing in question became available. 

The court also stated that had there been a requirement to show diligence in seeking
testing, defendant could have made the necessary showing although he requested the testing
six years after it became available. Because defendant was imprisoned in a maximum security
prison, was not represented by counsel, and was indigent, he “did not wilfully disregard the
process of the court and . . . was not so indifferent to it that he is chargeable with culpable
negligence.” 

3. The State conceded that defendant met three of the four requirements for a new trial
based on newly discovered evidence. The only issue on appeal was whether the evidence - DNA
testing exculpating the defendant and identifying another person as the source of semen and
blood recovered at the scene - was of such character as to likely change the result on retrial.
Whether defendant satisfied this requirement depends not on whether it is likely that
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defendant would be acquitted in a retrial, but on whether the likelihood of a different result
on retrial is sufficient to undermine confidence in the conviction. 

Because the State’s theory of the case at trial was based on expert testing of blood and
semen evidence which allegedly showed that defendant was within the 20% of the male
population which could have produced the blood and semen found at the scene, the serological
evidence was the central physical evidence supporting the State’s theory, and no other person
was considered as a possible perpetrator, the court found that DNA testing excluding the
defendant as a possible donor of the material and identifying another suspect was of sufficient
magnitude to undermine confidence in the conviction. Thus, defendant was entitled to a new
trial. 

The trial court’s order denying defendant’s §2-1401 petition was reversed and the cause
remanded for a new trial.

People v. Dodds, 2014 IL App (1st) 122268 (No. 1-12-2268, 2/27/14)
1. A §2-1401 petition authorizes the trial judge to vacate a judgement where facts are

shown to exist which, had they been known at the time of trial, would have prevented the
judgment from being entered. To obtain relief under §2-1401, the defendant must set forth
specific factual allegations showing that he: (1) had a meritorious defense or claim; (2)
exercised due diligence in presenting the defense or claim; and (3) exercised due diligence in
filing the §2-1401 petition.

Generally, a §2-1401 petition must be filed within two years after judgment is entered.
However, the two-year statute of limitations does not apply to petitions brought on voidness
grounds, if there is a clear showing that the person seeking relief is under a legal disability
or duress, or if the grounds for relief were fraudulently concealed. To make a successful
showing of fraudulent concealment, the defendant must specifically allege facts demonstrating
that the opposing party affirmatively attempted to prevent discovery of the grounds for relief
and that the defendant acted in good faith and with reasonable diligence in trying to uncover
such matters before trial or within the limitations period. 

Where a §2-1401 petition is dismissed with prejudice on the pleadings, the standard
of review is de novo.

2. The court accepted the State’s concession that under these circumstances, defendant
could use a §2-1401 petition to argue that his plea was involuntary due to ineffective
assistance of counsel. In 2001, defendant pleaded guilty to one count of possession of child
pornography in return for a sentence of 18 months’ probation and the requirement that he
register as a sex offender for a period of 10 years. Shortly after the plea was entered,
defendant filed a motion to clarify that the required registration period was 10 years and not
life. 

After the 10-year-period had expired, defendant was informed by the probation
department that he would have to register as a sex offender for life. He filed a §2-1401 petition
to vacate his plea, conviction and sentence. 

In accepting the State’s concession, the court noted that in People v. Lawton, 212
Ill.2d 285, 818 N.E.2d 326 (2004), the Illinois Supreme Court held that §2-1401 is not limited
to errors of fact and may be used to raise ineffective assistance of counsel claims where relief
under the Post-Conviction Hearing Act is unavailable. Here, defendant had completed his
probation term and was ineligible to file a post-conviction petition.

People v. Donley, 2015 IL App (4th) 130223 (Nos. 4-13-0223, 4-13-0617 cons., 3/26/15)
The rule of People v. Laugharn, 233 Ill. 2d 318 (2009) (holding that a trial court may
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not dismiss a 2-1401 petition before the expiration of the 30-day period in which the State may
answer the petition) does not apply to successive 2-1401 petitions. The trial court’s dismissal
of defendant’s successive 2-1401 petition before 30 days had passed was affirmed.

(Defendant was represented by Assistant Defender Mark Fisher, Ottawa.)

People v. Kane, 404 Ill.App.3d 132, 935 N.E.2d 1116 (2d Dist. 2010) 
A petition for relief from judgment (735 ILCS 5/2-1401) is a new proceeding, not a

continuation of the case that resulted in the judgment being challenged. It is a civil remedy
that extends to criminal as well as civil proceedings and is subject to the usual rules of civil
procedure. The petition can be challenged by a motion to dismiss (735 ILCS 5/2-615) if it fails
to state a claim upon which relief can be granted. In judging the sufficiency of the pleadings
against the challenge of a motion to dismiss, the court’s review is confined to the four corners
of the petition and its attachments.

After the court denied defendant’s motion to reconsider sentence, defendant filed a 2-
1401 petition alleging that the court relied at sentencing on grand jury testimony that was
false. A deputy sheriff had testified before a grand jury that in the course of an arrest,
defendant had picked him up and thrown him to the ground and had placed his hand on the
holstered gun of another deputy. Appended to the 2-1401 petition was the deposition testimony
of the deputy sheriff admitting that defendant had not picked him up and thrown him to the
ground, and that he had no personal knowledge, and it had only been reported to him, that
defendant had placed his hand on the other deputy sheriff’s gun. The court granted the State’s
motion to dismiss or deny the petition.

The Appellate Court criticized the parties for treating the 2-1401 petition as a
continuation of the proceedings on the motion to reconsider sentence, and not as a separate
civil proceeding. The motion filed by the State did not state in what respect the petition was
insufficient. The trial court improperly relied on its own recollection of the sentencing and
post-sentencing proceedings in granting the motion. Because the Appellate Court could not say
based on its review of the pleadings that no set of facts could ever be proved that would entitle
defendant to relief, it reversed and remanded for further proceedings.

(Defendant was represented by Assistant Defender Jack Hildebrand, Elgin.)

People v. Kuhn, 2014 IL App (3d) 130092 (Nos. 3-13-0092, 3-13-0195 & 3-13-0618 cons.,
8/15/14)

The notice requirements for filing a 2-1401 petition are governed by Illinois Supreme
Court Rule 105, which provides that notice may be served by summons, certified or registered
mail, or publication. In construing the sufficiency of notice, the focus is on whether the intent
of the law, which is to notify a party and secure his appearance, was substantially attained,
not on formal or technical requirements.

After notice has been served, the responding party has 30 days to file an answer or
otherwise appear, but does not have to file a responsive pleading. A trial court may sua sponte
dismiss a 1401 petition only after the 30-day response period has passed and the petition is
ripe for adjudication. People v. Laugharn, 233 Ill 2d 318 (2009).

Here, defendant filed a 1401 petition and served the State by regular mail. After more
than 30 days had passed, the trial court sua sponte dismissed the petition. Defendant argued
on appeal that the trial court’s dismissal should be vacated because the petition was not ripe
for adjudication since defendant did not properly serve it on the State.

The Appellate Court rejected this argument on two grounds. First, the court held that
defendant did not have standing to object to his own improper service on another party. A
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party may object to the receipt of improper service only on behalf of itself. Defendant had no
standing to raise an issue regarding the State’s receipt of service.

Second, the notice provided to the State, while not technically proper, was sufficient
to give the State actual notice and allow it to determine how it wanted to proceed. Defendant
served the State with his petition by regular mail. Thereafter the State appeared at two
hearings. Defendant’s service thus provided the State with actual notice allowing it to file a
responsive pleading or object to the improper service if it wished.

The trial court’s sua sponte dismissal was affirmed.
(Defendant was represented by Assistant Defender Santiago Durango, Ottawa.)

People v. Maiden, 2013 IL App (2d) 120016 (No. 2-12-0016, 6/18/13)
A circuit court may sua sponte dismiss a §2-1401 petition, but not until the 30-day

period for the State to answer has elapsed. That 30-day period does not commence until the
State has been properly served. Remand for further proceedings is the proper remedy when
a petition is prematurely dismissed where the 30-day period had not commenced due to lack
of service. To avoid reversal and remand as a result of a premature dismissal, the State can
waive objection to the defective service and allow the action to proceed normally through an
adjudication on the merits.

Defendant served his §2-1401 petition on the State by regular mail, which does not
qualify as proper service. By statute and rule, service may be by summons, prepaid certified
mail, or publication. 735 ILCS 5/2-1401(b); Supreme Court Rules 105 and 106. Almost two
months after the filing of the petition, the State informed the court that it had never received
a copy, and the court allowed the State a 30-day extension to file a responsive pleading. At the
expiration of that period, the State informed the court that it was not going to file a pleading.
The court dismissed the petition sua sponte at the State’s urging.

The State’s declaration of an intention not to file anything did not constitute a waiver
of an objection to proper service. There is a waiver of an objection only if the party files a
responsive pleading or motion before filing a motion asserting the jurisdictional objection. 735
ILCS 5/2-301(a), (a-5). Absent a specific motion, responsive pleading, or explicit statement of
a waiver of improper service and an affirmative statement that no motion or responsive
pleading would be filed, the State did not waive an objection to the improper service.
Therefore, the State was not in default for failing to answer or otherwise plead when the court
dismissed the petition sua sponte because 30-day period for the State to file a responsive
pleading never commenced. 

Because the circuit court acted prematurely in dismissing the petition, the Appellate
Court vacated the dismissal and remanded for further proceedings. On remand, the defendant
can promptly serve the State if he wants to have his case heard. Otherwise, the circuit court
has the power to dismiss the case for want of prosecution after a reasonable period of time.
The court may also dismiss under Supreme Court Rule 103(b) if the defendant fails to exercise
reasonable diligence in serving the State.

(Defendant was represented by Assistant Defender Santiago Durango, Ottawa.)

People v. Miller, 2012 IL App (5th) 110201 (No. 5-11-0201, 12/10/12) 
Noting a conflict in appellate authority, the Appellate Court held that where a pro se

§2-1401 petition is prematurely dismissed by the trial court but there was no proper service
on the State, the appropriate remedy is to remand the cause for further proceedings if the
petitioner properly serves the State, or for dismissal for want of prosecution if the petitioner
fails to properly serve the State within a reasonable period of time. The court adopted the
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reasoning of Powell v. Lewellyn, 2012 IL App (4th) 110168, and rejected People v. Nitz,
2012 IL App (2d) 091165, which held that §2-1401 petitions that are not properly served
should be dismissed without prejudice. 

(Defendant was represented by Assistant Deputy Defender Verlin Meinz, Ottawa.) 

People v. Moore, 2012 IL App (4th) 100939 (No. 4-10-0939, 2/17/12) 
1. 735 ILCS 5/2-1401 creates a procedure by which a defendant may seek to vacate a

final judgment where an error of fact, if known at the time of trial, would have prevented the
judgment from being entered. To obtain relief under §2-1401, the defendant must show by a
preponderance of the evidence that: (1) a defense or claim would have precluded entry of the
judgment in the original action, and (2) the defendant acted diligently both in discovering the
defense or claim and in presenting the petition. A criminal conviction obtained through the
knowing use of false testimony violates due process; a claim that a conviction was based on
the knowing use of false testimony may be raised by a §2-1401 petition. 

To obtain relief on such a claim, the defendant need not establish that the prosecution
knowingly used false testimony. However, he must do more than merely allege that State's
witnesses committed perjury; the petition must present clear, factual allegations of perjury
which, if known at the time of the trial, would have prevented a conviction from being entered.
Furthermore, to obtain a new trial under §2-1401, newly discovered evidence must be more
than merely cumulative to the trial evidence, must be material to the issues, and must be so
conclusive that it would probably change the result of a new trial.

2. Defendant failed to carry his burden to show by a preponderance of the evidence that
his convictions for criminal drug conspiracy and controlled substance offenses were obtained
by the State’s knowing use of perjury. A police officer testified at defendant’s trial that the
money used to make a controlled drug buy was found on defendant’s person at the time of the
arrest, but testified at the co-defendant’s subsequent juvenile hearing that the buy money was
in the possession of the co-defendant at the time of the arrest. However, at the second hearing
the officer stated that he had made a mistake in his original report and that the money had
in fact been found on the co-defendant. 

A person commits perjury when, under oath or affirmation in a matter where an oath
or affirmation is required, he makes a false statement which is material to the issue and which
he does not believe to be true. (See 720 ILCS 5/32-2(a)). Mere inconsistencies in testimony do
not equate to perjury. 

Furthermore, due process is violated only if the State knowingly used perjured
testimony to obtain a conviction. Here, there was no evidence that the State’s use of the
incorrect testimony was knowing. 

3. Finally, the new testimony would not satisfy the standard to obtain a new trial in
§2-1401 proceedings. In view of the overwhelming evidence of guilt, the fact that buy money
given to defendant had been found on the person of the codefendant would not have changed
the result of the trial, and would in fact have solidified the evidence of a conspiracy. 

The trial court’s denial of defendant’s §2-1401 petition was affirmed. 
(Defendant was represented by Assistant Appellate Defender Allen Andrews,

Springfield.)

People v. Nitz, 2012 IL App (2d) 091165 (No. 2-09-1165, 6/18/12)
A petition for relief from judgment filed pursuant to 735 ILCS 5/2-1401 must be served

on all parties to the petition. 735 ILCS 5/2-1401(b). The petition may be dismissed by the court
sua sponte, but not before expiration of the 30-day period for filing an answer by the adverse
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party following such service. People v. Laugharn, 233 Ill. 2d 318, 909 N.E.2d 802 (2009).
Because no proof of service accompanied defendant’s filing of his §2-1401 petition, and

the State did not waive service, the 30-day period for filing an answer did not commence. But
the failure to provide notice to the State rendered the petition deficient. The trial court did not
err in dismissing the petition within 30 days of its filing because the court did not have before
it a proper pleading on which to grant relief. Dismissal on the merits was premature, but
dismissal without prejudice for a deficiency in complying with §2-1401 was proper.

The Appellate Court affirmed, but modified the judgment to indicate that the dismissal
was without prejudice.

(Defendant was represented by Assistant Defender Jack Hildebrand, Elgin.)

People v. Ocon, 2014 IL App (1st) 120912 (No. 1-12-0912, 2/21/14)
1. Supreme Court Rules 105 and 106 provide that notice for filing a section 2-1401

petition may be by summons, certified or registered mail, or publication. Once notice has been
served, the responding party has 30 days to file an answer or otherwise appear. The notice
requirements are designed to prevent one party from obtaining relief without first giving the
opposing party an opportunity to appear and defend. Courts focus not on whether notice is
formally and technically correct, but whether the intent of the notice provisions were
substantially attained.

In People v. Laugharn, 233 Ill. 2d 318, the Illinois Supreme Court held that a trial
court may not sua sponte dismiss a 2-1401 petition prior to the expiration of the 30-day period
allowed for the State to respond. A premature dismissal before the petition is ripe for
adjudication short circuits the proceedings and deprives the State of its properly allotted time
“to answer or otherwise plead.”

Here, defendant argued that by using regular mail he failed to properly serve the State
with notice of his 2-1401 petition and hence the 30-day period never began to run. The trial
court’s dismissal of his petition was therefore premature. The Appellate Court rejected this
argument, noting that an assistant State’s attorney was present in court when the petition
was docketed, giving the State actual notice of the filing. The purpose of service was achieved
with actual notice, and the trial court’s dismissal, which occurred after more than 30 days had
passed, was proper.

2. Section 2-301 of the Code of Civil Procedure, detailing how a party may object to the
court’s personal jurisdiction, provides that a party may object to the court’s personal
jurisdiction on the ground of insufficiency of service by filing a motion to dismiss or to quash
service of process. 735 ILCS 5/2-301 (a). It further provides that if the objecting party files a
responsive pleading or motion prior to filing a motion to dismiss or quash for lack of proper
service, the party waives all objections to personal jurisdiction. 735 ILCS 5/2-301(a-5).

In People v. Maiden, 2013 IL App (2d) 120016, the Second District concluded that in
the absence of a responsive pleading, section 2-301 required the State to explicitly waive an
objection to personal jurisdiction. Since the State did not do so, the Maiden court held that
the 30-day period never commenced and the trial court acted prematurely when it dismissed
the 2-1401 petition.

The Appellate Court disagreed with Maiden’s interpretation of section 2-301. Nothing
in section 2-301 requires a party to object to improper service. Instead, section 2-301 is
permissive, stating that a party “may object” to improper service. Here, the State received
actual notice in court of the defendant’s petition, thereby satisfying the notice requirements
of Rule 106. The State was permitted to object to the improper service, but it chose not to.
Once 30 days had passed, the petition was ripe for adjudication and the trial court properly
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dismissed it.
(Defendant was represented by Assistant Defender Alison Shah, Chicago.)

People v. Prado, 2012 IL App (2d) 110767 (No. 2-11-0767, 11/2/12)
Section 2-1401 petitions must be served by summons, prepaid certified or registered

mail, or publication. The court concluded that the trial court erred by dismissing a petition
where the service was defective because the petitioner served the petition by regular mail. 

The court stated that the dismissal was premature because the petitioner could
properly serve the State and then ask to have the petition heard. If a reasonable period of time
passed without the petitioner attempting to correct the deficient service, the trial court would
have power to dismiss the case for want of prosecution or because the petitioner failed to
exercise reasonable diligence in serving the State. However, an immediate, sua sponte
dismissal, even without prejudice, is premature and erroneous. 

The court rejected the State’s argument that the trial court acted properly by
dismissing the petition with prejudice because judicial efficiency is not served by having a
petition on file waiting for action which may or may not occur. The court reiterated that a sua
sponte dismissal is premature when the State has not been properly served, and noted that
“the law favors resolution on the merits and . . . dismissal for a technical service flaw should
be a disfavored option.” The court also stated that “[s]hould the State wish to make the
disposition of cases such as this one more efficient, the best course would be to waive an
objection to the defective service.” 

(Defendant was represented by Assistant Defender Steve Wiltgen, Elgin.)

People v. Serrano, 392 Ill.App.3d 1011, 912 N.E.2d 325 (1st Dist. 2009) 
1. Under People v. Whitfield, 217 Ill.2d 177, 840 N.E.2d 658 (2005), due process is

violated where a defendant pleads guilty in exchange for a specific sentence, but receives a
more onerous sentence due to the application of the mandatory supervised release
requirement. The court rejected the State’s argument that a Whitfield claim may not be
raised in a §2-1401 petition. 

Section 2-1401 is intended to allow factual claims that would have precluded entry of
the original judgment had the facts been known at the time of the judgment. The Illinois
Supreme Court has recently stated that §2-1401 is not limited to correcting errors of facts, and
may be used to challenge judgments that are legally defective. The court also noted that two
recent Appellate Court cases have found that §2-1401 is a proper vehicle in which to raise a
Whitfield claim.

2. Although §2-1401 petitions must normally be filed within two years after the trial,
the statute of limitations is not a jurisdictional prerequisite and must be asserted by the State
as an affirmative defense. Where defendant’s 2-1401 petition was pending for approximately
eight months before it was dismissed by the trial court, and the State filed no timely
responsive pleadings or requests for extensions of time although an Assistant State’s Attorney
was in the courtroom when the petition was considered, the State forfeited its right to raise
the statute of limitations as an affirmative defense. (See also GUILTY PLEAS, §24-6(d)).

(Defendant was represented by Assistant Defender Patrick Cassidy, Chicago.)

People v. Vari, 2016 IL App (3d) 140278 (No. 3-14-0278, 1/26/16)
The Appellate Court’s jurisdiction in civil cases is generally limited to appeals from

final judgments. Ill. Const. 1970, art. VI, §6; Ill. S. Ct. R. 301. A final judgment is a
determination by the court which disposes of all issues between the parties and terminates
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the litigation. The dismissal of a complaint without prejudice is not a final and appealable
order.

Defendant filed an untimely pro se 2-1401 petition and served the State by standard
United States mail. The State filed a special appearance and argued that the trial court did
not have personal jurisdiction over the State because defendant failed to properly serve the
State. The trial court granted the State’s motion to dismiss on jurisdictional grounds.
Defendant appealed.

The Appellate Court dismissed the appeal for lack of jurisdiction. The court held that
defendant was not prejudiced by the dismissal and could have refiled immediately with proper
service. Defendant’s petition was already untimely when he filed it and there is no bar to filing
successive 2-1401 petitions. A disposition on the merits of his petition could have been made
much sooner if he had simply refiled than if the case had been heard on appeal and then
reversed and remanded back to the trial court for further proceedings. Since the trial court’s
dismissal did not prejudice defendant, it was not a final appealable order.

(Defendant was represented by Assistant Defender Tom Karalis, Ottawa.)

People v. Wallace, 405 Ill.App.3d 984, 938 N.E.2d 573 (2d Dist. 2010) 
Defendant filed a 2-1401 petition with an affidavit of service that did not indicate on

whom he served the petition or if it was by certified or registered mail. The trial court allowed
the State’s motion to dismiss on the ground that defendant had not utilized any appropriate
form of service. 

The Appellate Court held that the proper remedy for the failure to properly serve the
State was to quash service, not dismiss the petition. Supreme Court Rule 103(b) allows a court
to dismiss when defendant has not been diligent in obtaining service, but the State did not
complain that defendant had not been diligent, the speed with which the court dismissed the
petition suggests that was not the basis for the ruling, and defendant attempted to correct the
service error by sending subsequent documents by certified mail. Dismissal is also a remedy
under 735 ILCS 5/2-301(a), but that provision allows dismissal only where the respondent is
not amenable to service in Illinois. Insufficiency of the service is remedied by quashing service,
particular where the defect in service is technical and a statute of limitations makes the
dismissal effectively with prejudice.

(Defendant was represented by Assistant Defender Jack Hildebrand, Elgin.)

People v. Wuebbels, ___ Ill.App.3d ___, 919 N.E.2d 1122 (4th Dist. 2009) (No. 4-09-0461,
12/15/09)

1. Section 2-1401 of the Code of Procedure establishes a comprehensive statutory
procedure under which a final judgement older than 30 days can be vacated. Generally, 2-1401
petitions must be filed within two years after entry of the judgment. However, the two-year
limitation does not apply to a petition which challenges a void order. 

An order is void where the court which entered the judgment lacked: (1) jurisdiction
over either the parties or the subject matter, or (2) the inherent power to enter the order. Any
portion of a sentence which is unauthorized is void.

The court concluded that consecutive sentences are void where the trial court lacked
authority to order such sentencing. Therefore, terms of 30 and 60 years to be served
consecutively to a natural life sentence were void and could be challenged in a §2-1401 petition
that was filed more than 11 years after the conviction. 
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2. In the course of its holding, the court noted that de novo review applies where the
trial judge “enters a judgment on the pleadings or a dismissal in a §2-1401 proceeding.” (See
also SENTENCING, §45-9(a)). 

The order denying defendant’s §2-1401 petition was reversed, and the consecutive 30-
and 60-year terms were modified to run concurrently to the natural life sentence.

(Defendant was represented by Assistant Defender Marty Ryan, Springfield.)

People v. Zimmerman, 2016 IL App (2d) 130350 (No. 2-13-0350, 1/13/16)
1. Section 2-1401 (735 ILCS 5/2-1401) provides a civil process for challenging a final

judgment that is more than 30 days old. Where §2-1401 is used to challenge a criminal
conviction, the State must be served by certified or registered mail. 

The trial court may sua sponte dismiss a §2-1401 petition on the merits without giving
notice or an opportunity to be heard. However, a dismissal on the merits before the State has
been properly served is premature. 

2. In People v. Carter, 2015 IL 117709, the Supreme Court clarified that a petitioner
who seeks to invalidate a sua sponte dismissal due to defective service has the burden to
provide a record which affirmatively shows that the State was not given proper notice.
Defendant satisfied this burden where in his application to sue as a poor person he stated that
due to his indigence, the certified mail requirement for serving the State should be waived.
Because defendant expressly asked the trial court to waive the certified mailing requirement,
the record affirmatively showed that the State was not served by certified or registered mail.

3. The court rejected the argument that because a prosecutor appeared on multiple
occasions when the petition was set for consideration, the State waived the requirement of
proper service. The court found that in order to waive proper service, the State must file a
specific motion or responsive pleading or make an explicit statement that it is waiving proper
service. The court declined to adopt the reasoning of People v. Ocon, 2014 IL App (1st)
120912, which concluded that a formal waiver by the State is not required where the State has
actual notice of the petition. 

Because the State did not enter a motion or responsive pleading or explicitly waive
proof of service, the trial court acted prematurely by dismissing the petition although the
dismissal occurred some 10 months after the petition was filed. The court noted that the trial
court may ask the State on the record whether it is willing to waive service, and thereby give
the State an opportunity to expressly waive the improper service. 

(Defendant was represented by Assistant Defender Vicki Kouros, Elgin.)

Top

§9-2(b)
Availability of Remedy

People v. Haynes, 192 Ill.2d 437, 737 N.E.2d 169 (2000) A §2-1401 petition for relief from a
final judgment permits correction of errors of fact which were unknown to the petitioner and
the court, and which if known would have prevented entry of judgement. See also, People v.
Mahaffey, 194 Ill.2d 154, 742 N.E.2d 251 (2000); People v. Pinkonsly, 207 Ill.2d 555, 802
N.E.2d 236 (2003). Section 2-1401 is unavailable for matters "which arise subsequent to . . .
rendition" of the judgment. Because a DOC diagnosis of psychosis arose after defendant's
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conviction, §2-1401 could not be used to argue that newly discovered evidence showed
defendant was unfit to stand trial.

People v. Brown, 169 Ill.2d 94, 660 N.E.2d 964 (1995) The State's unknowing use of perjury
is cognizable under §2-1401(735 ILCS 5/2-1401). See also, People v. Gray, 247 Ill.App.3d 133,
617 N.E.2d 217 (1st Dist. 1993); People v. Cheeks, 318 Ill.App.3d 919, 742 N.E.2d 915 (3d Dist.
2001) (a pro se post-conviction petition that alleged that the conviction was based on perjured
testimony, but did not allege that the State knew of the perjury, should have been treated as
a §2-401 petition). Where perjury is the basis of a §2-1401 petition, defendant must prove that
false testimony was willfully and purposefully given, that it was material and not merely
cumulative, and that it probably controlled the determination. Defendant's allegations were
sufficient to require a hearing on the petition.

People v. Sanchez, 115 Ill.2d 238, 503 N.E.2d 277 (1986) To warrant relief under §2-1401,
a petition must establish grounds for relief and that petitioner was not negligent in failing to
raise the ground at trial. See also, People v. Bracey, 51 Ill.2d 514, 283 N.E.2d 685 (1972). 

People v. Berland, 74 Ill.2d 286, 385 N.E.2d 649 (1979) Issues previously raised at trial or
in other collateral proceedings cannot form the basis for §72 (now §2-1401) petitions.

People v. Anderson, 31 Ill.2d 262, 201 N.E.2d 394 (1964) A §72 petition was the proper
means to raise defendant's sanity at time of trial when the presence of such a question was
unknown to the trial court. 

People v. Coleman, 206 Ill.2d 261, 794 N.E.2d 275 (2002) To entitle the petitioner to relief,
the petition must set forth allegations showing: (1) a meritorious claim or defense, (2) due
diligence in presenting the claim or defense in the original action, and (3) due diligence in
filing the petition. See also, People v. Smith, 188 Ill.App.3d 387, 544 N.E.2d 413 (2d Dist.
1989); People v. Waters, 328 Ill.App.3d 117, 764 N.E.2d 1194 (1st Dist. 2002) (defendant acted
with reasonable diligence where he did not seek DNA testing of a urine stain until after trial).

People v. Lawton, 212 Ill.2d 285, 818 N.E.2d 326 (2004) A §2-1401 petition may be utilized
to raise a claim of ineffective assistance of counsel in Sexually Dangerous Persons proceedings,
at least where that claim could not have been raised on direct appeal because the same
attorney represented respondent both in the trial court and on appeal. Although §2-1401 does
not specifically authorize such actions, fundamental fairness requires that persons who are
deprived of their liberty through the Sexually Dangerous Persons Act, and who were
represented by one attorney in the trial and reviewing courts, be afforded a process by which
to bring charges of ineffective assistance of counsel. But see, People v. Smith, 176 Ill.App.3d
132, 530 N.E.2d 1104 (1st Dist. 1988) (the issue of ineffective assistance of trial counsel may
not be raised in a §2-1401 proceeding).

People v. Smith, 188 Ill.App.3d 387, 544 N.E.2d 413 (2d Dist. 1989) A claim that there were
insufficient admonitions regarding the consequences of a guilty plea may not be raised in a
§2-1401 motion. 

People v. Waters, 328 Ill.App.3d 117, 764 N.E.2d 1194 (1st Dist. 2002) To justify a new trial,
newly-discovered evidence must not have been known to the petitioner at the time of trial,
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must not have been capable of being discovered with due diligence, and must be so conclusive
as to probably change the result of the trial. Also, newly-discovered evidence must be material
and more than merely cumulative. Here, the trial court abused its discretion by denying
§2-1401 relief on the ground that the outcome of the trial probably would not have been
different had DNA evidence been introduced. See also, Ostendorf v. International, 89 Ill.2d
273, 433 N.E.2d 253 (1982); People v. Howard, 363 Ill.App.3d 741, 844 N.E.2d 980 (1st Dist.
2006) (to justify relief on grounds of newly-discovered evidence, the evidence must not only
have been in existence at the time of the conviction, but must also be relevant to circumstances
or conditions which predate the judgment; thus, the trial court lacks jurisdiction to order
§2-1401 relief for matters which occur after the judgment).

People v. Reymar Clinic Pharmacy, Inc., 246 Ill.App.3d 835, 617 N.E.2d 35 (1st Dist.
1993) Although the petition failed to allege petitioner exercised due diligence, this requirement
was waived where the petition was neither challenged nor dismissed on that basis. Further,
in light of the contention that the trial court lacked in personam jurisdiction, the §2-1401
petition could be construed as a collateral attack on a void judgment, which is not subject to
a due diligence requirement. 

People v. Garcia, 298 Ill.App.3d 34, 697 N.E.2d 1230 (1st Dist. 1998) In a concurring opinion,
Justice McNulty concluded that the Supreme Court's supervisory order in this case overruled
People v. Cole, 215 Ill.App.3d 585, 575 N.E.2d 10 (3d Dist. 1991) and People v. Hilliard, 65
Ill.App.3d 642, 382 N.E.2d 441 (1st Dist. 1978), which held that no evidentiary hearing is
required on a §2-1401 petition which "is supported only by an affidavit based on hearsay."
Thus, when a criminal defendant "supports a post-conviction petition with evidence that a key
witness, out-of-court and not under oath, said that she lied at trial, the trial court must hold
an evidentiary hearing to determine whether the witness committed perjury at trial." 

People v. Banks, 121 Ill.App.3d 279, 459 N.E.2d 992 (1st Dist. 1984) Trial counsel did not
lack diligence in obtaining statement from an officer who received a phone call from the
victim's wife on the night of the shooting, which supported defendant's claim of self defense
and indicated that the victim's wife had committed perjury at defendant's trial, where trial
counsel was not privy to the operation of the sheriff's department and had no way of knowing
that the officer possessed knowledge pertinent to the case.

But, a statement, which provided that victim's husband possessed a gun moments
before the shooting, justified a new trial where the only evidence controverting defendant's
claim of self-defense was the victim's wife's trial testimony denying that the victim owned the
gun that was found at the scene and the victim's son's testimony that he had not seen
anything in victim's hand on the night he was killed.

People v. Stevens, 127 Ill.App.2d 415, 262 N.E.2d 286 (1st Dist. 1970) Defendant could not
use §72 to contest the validity of the indictment on which his conviction was based. Such
petitions may not be used to review questions of fact arising on pleadings or to correct errors
of the court on questions of law. Contra, People v. Stewart, 3 Ill.App.3d 696, 279 N.E.2d 53
(5th Dist. 1971). 

________________________________________
Cumulative Digest Case Summaries §9-2(b)
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People v. Ligon, 2016 IL 118023 (No. 118023, 2/19/16)
A voidness challenge based on the unconstitutionality of a criminal statute under the

proportionate penalties clause may be raised at any time. A motion to vacate a void judgment
is properly raised in a petition for relief from judgment under section 2-1401. Here, defendant
properly challenged his sentence for aggravated vehicular hijacking with a dangerous weapon
other than a firearm (AVH/DW) in a 2-1401 petition by arguing that it violated the
proportionate penalties clause because AVH/DW had the identical elements as armed violence
with a category III weapon but was punished as a Class X felony with a minimum of seven
years imprisonment, while armed violence with a category III weapon was only punished as
a Class 1 felony.

(Defendant was represented by Assistant Defender Pat Cassidy, Chicago.)

People v. Dodds, 2014 IL App (1st) 122268 (No. 1-12-2268, 2/27/14)
1. A §2-1401 petition authorizes the trial judge to vacate a judgement where facts are

shown to exist which, had they been known at the time of trial, would have prevented the
judgment from being entered. To obtain relief under §2-1401, the defendant must set forth
specific factual allegations showing that he: (1) had a meritorious defense or claim; (2)
exercised due diligence in presenting the defense or claim; and (3) exercised due diligence in
filing the §2-1401 petition.

Generally, a §2-1401 petition must be filed within two years after judgment is entered.
However, the two-year statute of limitations does not apply to petitions brought on voidness
grounds, if there is a clear showing that the person seeking relief is under a legal disability
or duress, or if the grounds for relief were fraudulently concealed. To make a successful
showing of fraudulent concealment, the defendant must specifically allege facts demonstrating
that the opposing party affirmatively attempted to prevent discovery of the grounds for relief
and that the defendant acted in good faith and with reasonable diligence in trying to uncover
such matters before trial or within the limitations period. 

Where a §2-1401 petition is dismissed with prejudice on the pleadings, the standard
of review is de novo.

2. The court accepted the State’s concession that under these circumstances, defendant
could use a §2-1401 petition to argue that his plea was involuntary due to ineffective
assistance of counsel. In 2001, defendant pleaded guilty to one count of possession of child
pornography in return for a sentence of 18 months’ probation and the requirement that he
register as a sex offender for a period of 10 years. Shortly after the plea was entered,
defendant filed a motion to clarify that the required registration period was 10 years and not
life. 

After the 10-year-period had expired, defendant was informed by the probation
department that he would have to register as a sex offender for life. He filed a §2-1401 petition
to vacate his plea, conviction and sentence. 

In accepting the State’s concession, the court noted that in People v. Lawton, 212
Ill.2d 285, 818 N.E.2d 326 (2004), the Illinois Supreme Court held that §2-1401 is not limited
to errors of fact and may be used to raise ineffective assistance of counsel claims where relief
under the Post-Conviction Hearing Act is unavailable. Here, defendant had completed his
probation term and was ineligible to file a post-conviction petition.

People v. Henderson, 2011 IL App (1st) 090923 (No. 1-09-0923, 11/17/11)
1. The Post-Conviction Hearing Act provides that any person “imprisoned in the

penitentiary” may seek relief under the Act. 725 ILCS 5/122-1(a). A remedy under the Act is
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only available to persons who are actually being deprived of their liberty, not persons who
have completely served their sentences and merely wish to purge their criminal records of past
convictions. Thus a defendant has standing under the Act so long as he is challenging a
conviction for which he continues to serve some form of sentence. When a defendant’s
conviction is no longer an encumbrance on his liberty, he no longer needs assistance from the
Act to secure his liberty, and the Act is no longer available to him.

2. The Appellate Court recognized that no court has previously addressed whether a
defendant, who had standing under the Act to file a petition, subsequently loses standing
when no portion of his sentence remains to be served. The court concluded that no meaningful
distinction could be drawn between instances where a defendant’s liberty is not encumbered
when he files the petition and those instances in which a defendant regains his liberty after
the petition is filed. In neither case is the purpose of the Act served by giving defendant relief. 

Because defendant had completely served his sentence, including his MSR term, while
his appeal from the dismissal of his post-conviction petition was pending, he no longer needed
the Act’s assistance to secure his liberty. Even if the cause were remanded, the trial court
would be obligated to deny relief to defendant due to this defect. Therefore, the appeal from
the dismissal of the petition was moot.

3. The Act allows summary dismissal at the first stage only where a defect renders the
petition frivolous or patently without merit. 725 ILCS 5/122-2.1(a)(2). At the first stage, the
court does not measure the petition’s procedural compliance, only its substantive virtue.

The Act requires that the allegations of the petition be supported by “affidavits, records,
or other evidence.” 725 ILCS 5/122-2. The purpose of these affidavits is to show that the
allegations can be objectively and independently corroborated, and therefore their absence can
be the basis for a first-stage dismissal as they relate to the substance of the petition.

The Act also requires that the “proceedings shall be commenced by filing . . . a petition
. . . verified by affidavit.” 725 ILCS 5/122-1(b). The lack of notarization of the verification
affidavit required by §122-1(b) does not qualify as the basis for a first-stage dismissal because
that affidavit has no relation to the substance of defendant’s allegations. The verification
affidavit requirement merely confirms that the allegations are brought truthfully and in good
faith.

The State can object to the lack of notarization at the second stage and appointed
counsel can assist in arranging for notarization of the verification affidavit. The court found
that addressing this defect at the second stage also comports with “practical considerations
which arise in the prison system.” Although not properly before the court, a memorandum
written by a IDOC employee that was attached to defendant’s reply brief stated that notaries
are not always available in prisons. Defendant’s affidavit in People v. Wilborn, 2011 IL App
(1st) 092802, also indicated that prisoners lack the ability to have affidavits notarized.

(Defendant was represented by Assistant Defender Pamela Rubeo, Chicago.)

People v. Stone, 2013 IL App (1st) 111344 (No. 1-11-1344, 3/29/13)
Section 2-1401 allows relief from judgments more than 30 days but not more than two

years after their entry, provided the petition proves certain elements by a preponderance of
the evidence. 735 ILCS 5/2-1401. Petitions brought on voidness grounds need not be brought
within the two-year time limitation. The allegation that the judgment or order is void also
substitutes for and negates the need to allege a meritorious defense and due diligence. 

An allegation that a sentence is void can be made for the first time on appeal because
a void sentence can be attacked at any time.

On appeal from the dismissal of his §2-1401 petition, defendant could argue for the first
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time that his plea agreement for illegal concurrent sentences was void.
(Defendant was represented by Assistant Defender Michael Orenstein, Chicago.)

People v. Walker, 395 Ill.App.3d 860, 918 N.E.2d 1260 (2d Dist. 2009) 
Rejecting the authority of Village of Glenview v. Buschelman, 296 Ill.App.3d 35, 693

N.E.2d 1242 (1st Dist. 1998), the court found that a trial judge has jurisdiction to consider
successive §2-1401 petitions. “[N]othing in Illinois law . . . supports that a party is limited
jurisdictionally to one section 2-1401 petition.” 

(Defendant was represented by Assistant Defender Linda Johnson, Elgin.)

Top

§9-2(c)
Timely Filing Requirement

People v. Mahaffey, 194 Ill.2d 154, 742 N.E.2d 251 (2000) A §2-1401 petition must be filed
within two years after judgment unless the petitioner is under legal disability or duress or the
grounds for relief are fraudulently concealed. A §2-1401 petition was properly dismissed where
it was filed six years after conviction, but made no specific argument for tolling the statute of
limitations. See also, People v. Madej, 193 Ill.2d 395, 739 N.E.2d 423 (2000) (defendant's
petition was untimely and no exception to the statute of limitations applied).

People v. Harvey, 196 Ill.2d 444, 753 N.E.2d 293 (2001) The two-year statute of limitations
will not be applied where the petition alleges that the challenged judgment is void. Also, the
State may waive the statute of limitations. The claim here was considered on its merits where
defendant claimed that an extended term was void, and the State conceded that the statute
of limitations was inapplicable. See also, People v. Pinkonsly, 207 Ill.2d 555, 802 N.E.2d 236
(2003) (the State's failure to raise the statute of limitations in the trial court deprived
defendant of the opportunity to amend his petition to establish an exception to the statute of
limitations and, thus, constitutes waiver of the statute of limitations issue).

People v. Madej, 193 Ill.2d 395, 739 N.E.2d 423 (2000) The fraudulent concealment of rights
exception to the timeliness requirement must involve "affirmative acts or representations
designed to prevent discovery of the cause of action or ground for relief." The State's failure
notify defendant of his rights under the Vienna Convention did not constitute fraud and did
not toll the statute of limitations. See also, Crowell v. Bilandic, 81 Ill.2d 422, 411 N.E.2d 16
(1980).

People v. Coleman, 206 Ill.2d 261, 794 N.E.2d 275 (2002) Fraudulent concealment of
grounds for relief tolls the two-year limitation period; to show fraudulent concealment,
however, defendant must both allege facts demonstrating that the State affirmatively
attempted to prevent the discovery of grounds for relief and establish his own good faith and
reasonable diligence. Here, the petition failed to establish that the State fraudulently
concealed the grounds for a Batson claim. Because defendant could have discovered the basis
for the claim within the statute of limitations, fraudulent concealment was not shown. 
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People v. Berland, 74 Ill.2d 286, 385 N.E.2d 649 (1979) The two-year limitation period
cannot be avoided by asserting that a second petition is merely a continuation of a previous,
timely petition. 

Williams v. People, 31 Ill.2d 516, 202 N.E.2d 468 (1964) That petitioner was in custody does
not toll the statutory time limit. See also, People v. Colletti, 48 Ill.2d 135, 268 N.E.2d 397
(1971).

People v. Smith, 386 Ill.App.3d 473, 898 N.E.2d 119 (5th Dist. 2008) Although the statute
of limitations for a §2-1401 petition is two years, jurisdiction in a §2-1401 proceeding does not
depend on the statute of limitations. Rather, the statute of limitations is an affirmative
defense which the State must assert. Thus, although a §2-1401 petition may be dismissed sua
sponte if the claim is without merit, it may not be dismissed sua sponte on the basis of
timeliness. Because the State failed to raise the statute of limitations as an affirmative
defense, the trial court erred by summarily dismissing a §2-1401 petition that was filed five
days after the two-year limitation had run. 

__________________________________________________
Cumulative Digest Case Summaries §9-2(c)

People v. Price, 2016 IL 118613 (No. 118613, 12/30/16)
During trial, the court denied defendant’s request for separate verdict forms for each

of the State’s theories of first degree murder (intentional, knowing, and felony). The jury
returned a general verdict finding defendant guilty of first degree murder. Years later,
defendant filed an untimely 2-1401 petition arguing that the trial court erred in denying his
request for separate verdict forms under People v. Smith, 233 Ill. 2d 1 (2009). Defendant
further argued that the statutory time bar on 2-1401 petitions did not apply because the
instructional error created a void judgment under the void sentence rule. By the time
defendant’s case reached the Illinois Supreme Court, the Court had abolished the void
sentence rule in People v. Castleberry, 2015 IL 116916.

Defendant argued that the decision in Castleberry should not be applied retroactively
to his case, leaving the void sentence rule intact and allowing defendant to raise his issue in
an untimely 2-1401 petition. Specifically defendant argued that the rule announced in
Castleberry did not qualify as a new substantive rule or watershed rule of criminal procedure
under Teague v. Lane, 489 U.S. 288 (1989) and thus did not apply retroactively.

The Supreme Court rejected defendant’s argument and held that Castleberry applied
retroactively to defendant’s case and thus he could not use the void sentence rule as a way to
raise his issue in an untimely 2-1401 petition. The Court held that Teague did not control the
retroactivity question in this case. Teague’s analysis only applies in situations where a new
rule could have made a difference in the outcome of a criminal trial. The rule adopted in
Castleberry, however, has no effect on the outcome of a trial. Neither the void sentence rule
nor its absence impacts the accuracy of a defendant’s conviction or the fairness of his trial.

In situations where Teague does not apply, the general rule of retroactivity holds that
appellate decisions apply to all cases pending when the decisions are announced. Castleberry
thus applies to defendant’s case. Since defendant’s 2-1401 petition was untimely and he
provided no reason other than the void sentence rule for excusing his failure to timely file the
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petition, the Court affirmed the judgment of the trial court dismissing defendant’s petition.
(Defendant was represented by Assistant Defender Todd McHenry, Chicago.)

People v. Davis, 2012 IL App (4th) 110305 (No. 4-11-0305, 3/5/12)
1. Although §2-1401 petitions are normally subject to a two-year statute of limitations,

no statute of limitations applies to petitions based on newly discovered evidence obtained
through DNA testing under 725 ILCS 5/116-3. Section 116-3 authorizes post-conviction
forensic testing of evidence where the testing in question was not available at the time of trial. 

 Newly discovered evidence warrants a new trial where the evidence is of such
character that it could not have been discovered before trial by the exercise of due diligence,
is material and not merely cumulative, and is of such conclusive character that it will probably
change the result on retrial. Under most circumstances, the trial court’s ruling on a §2-1401
petition is reviewed for abuse of discretion. However, de novo review is appropriate where the
petition is based on an interpretation of the Supreme Court Rules or is dismissed without a
response by the State and is therefore equivalent to a dismissal for failing to state a cause of
action. 

2. To obtain relief through a §2-1401 proceeding, the petitioner is required to show due
diligence in two respects - in presenting the claim or defense in the original action, and in
filing the §2-1401 petition. The court concluded that defendant showed due diligence with
respect to the original action because the newly discovered evidence - DNA testing which
exculpated the defendant - was not available at the time of the trial. 

Defendant also showed due diligence with respect to presenting the §2-1401 petition
where he filed the petition within four months after he learned the result of the new DNA
testing. 

The court rejected the State’s argument that the defendant was also required to show
that he sought DNA testing as soon as practicable after such testing became available. Thus,
defendant did not fail to show due diligence although he filed the §2-1401 petition several
years after the testing in question became available. 

The court also stated that had there been a requirement to show diligence in seeking
testing, defendant could have made the necessary showing although he requested the testing
six years after it became available. Because defendant was imprisoned in a maximum security
prison, was not represented by counsel, and was indigent, he “did not wilfully disregard the
process of the court and . . . was not so indifferent to it that he is chargeable with culpable
negligence.” 

3. The State conceded that defendant met three of the four requirements for a new trial
based on newly discovered evidence. The only issue on appeal was whether the evidence - DNA
testing exculpating the defendant and identifying another person as the source of semen and
blood recovered at the scene - was of such character as to likely change the result on retrial.
Whether defendant satisfied this requirement depends not on whether it is likely that
defendant would be acquitted in a retrial, but on whether the likelihood of a different result
on retrial is sufficient to undermine confidence in the conviction. 

Because the State’s theory of the case at trial was based on expert testing of blood and
semen evidence which allegedly showed that defendant was within the 20% of the male
population which could have produced the blood and semen found at the scene, the serological
evidence was the central physical evidence supporting the State’s theory, and no other person
was considered as a possible perpetrator, the court found that DNA testing excluding the
defendant as a possible donor of the material and identifying another suspect was of sufficient
magnitude to undermine confidence in the conviction. Thus, defendant was entitled to a new
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trial. 
The trial court’s order denying defendant’s §2-1401 petition was reversed and the cause

remanded for a new trial. 

People v. Dodds, 2014 IL App (1st) 122268 (No. 1-12-2268, 2/27/14)
1. A §2-1401 petition authorizes the trial judge to vacate a judgement where facts are

shown to exist which, had they been known at the time of trial, would have prevented the
judgment from being entered. To obtain relief under §2-1401, the defendant must set forth
specific factual allegations showing that he: (1) had a meritorious defense or claim; (2)
exercised due diligence in presenting the defense or claim; and (3) exercised due diligence in
filing the §2-1401 petition.

Generally, a §2-1401 petition must be filed within two years after judgment is entered.
However, the two-year statute of limitations does not apply to petitions brought on voidness
grounds, if there is a clear showing that the person seeking relief is under a legal disability
or duress, or if the grounds for relief were fraudulently concealed. To make a successful
showing of fraudulent concealment, the defendant must specifically allege facts demonstrating
that the opposing party affirmatively attempted to prevent discovery of the grounds for relief
and that the defendant acted in good faith and with reasonable diligence in trying to uncover
such matters before trial or within the limitations period. 

Where a §2-1401 petition is dismissed with prejudice on the pleadings, the standard
of review is de novo.

2. The court accepted the State’s concession that under these circumstances, defendant
could use a §2-1401 petition to argue that his plea was involuntary due to ineffective
assistance of counsel. In 2001, defendant pleaded guilty to one count of possession of child
pornography in return for a sentence of 18 months’ probation and the requirement that he
register as a sex offender for a period of 10 years. Shortly after the plea was entered,
defendant filed a motion to clarify that the required registration period was 10 years and not
life. 

After the 10-year-period had expired, defendant was informed by the probation
department that he would have to register as a sex offender for life. He filed a §2-1401 petition
to vacate his plea, conviction and sentence. 

In accepting the State’s concession, the court noted that in People v. Lawton, 212
Ill.2d 285, 818 N.E.2d 326 (2004), the Illinois Supreme Court held that §2-1401 is not limited
to errors of fact and may be used to raise ineffective assistance of counsel claims where relief
under the Post-Conviction Hearing Act is unavailable. Here, defendant had completed his
probation term and was ineligible to file a post-conviction petition.

People v. Donelson, 2011 IL App (1st) 092594 (No. 1-09-2594, 11/9/11)
Where the applicable statutes required consecutive sentences for first degree murder,

home invasion, and aggravated criminal sexual assault, the trial court entered a void sentence
by imposing concurrent sentences of 50, 30, and 30 years, respectively. Because a void
sentence can be corrected at any time, defendant could raise the issue by a §2-1401 petition
filed outside the normal two-year statute of limitations. 

The court rejected defendant’s request to vacate his plea, however, finding that the plea
agreement was not void and that the appropriate remedy was to vacate the sentences and
remand the cause for resentencing. A plea agreement is void where an essential term of the
agreement is unforceable or illegal under the relevant statutes. Whether a term or aspect of
the agreement was essential is determined by its relative importance in light of the entire
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agreement. 
Here, the essential terms of the plea agreement included that defendant entered a

guilty plea to certain charges in return for a total sentence of 50 years. The court
acknowledged that a plea agreement would be void if the agreed sentence could not be imposed
under the relevant statutes; here, however, a total of 50 years could be imposed as consecutive
sentences under the authorized sentencing ranges for the offenses. Because the essential
terms of the plea agreement could be satisfied under the applicable statutes, remand for
resentencing was appropriate. 

Defendant’s sentences were vacated and the cause remanded for imposition of
consecutive sentences totaling the 50-year sentence contemplated by the plea agreement. 

(Defendant was represented by Assistant Defender Jessica Pamon, Chicago.) 

People v. Gray, 2013 IL App (1st) 112572 (No. 1-11-2572, 4/11/13)
Section 2-1401 establishes a comprehensive statutory procedure allowing for vacatur

of final judgments older than 30 days. 735 ILCS 5/2-1401. With certain exceptions, the petition
must be filed not later than two years after entry of the order or judgment. The two-year
limitation does not apply to petitions brought on voidness grounds.

A judgment is void, rather than voidable, only if the court that entered it lacked
jurisdiction because the court lacked personal or subject matter jurisdiction, or the power to
render the particular judgment. Jurisdiction or the power to render a particular judgment does
not mean that the judgment rendered must be the one that should have been rendered. A court
will not lose jurisdiction merely because it makes a mistake in the law or the facts or both.

That which is unconstitutional is not necessarily void. A statute that is
unconstitutional on its face – that is, where no set of circumstances exist under which it would
be valid – is void ab initio. A statute that is merely unconstitutional as applied is not.

Miller v. Alabama, 567 U.S. ___, 132 S. Ct. 2455, ___ L.Ed.2d ___ (2012), held that the
mandatory imposition of natural-life imprisonment on offenders under age 18 violates the
Eighth Amendment. Because Miller does not affect the validity of the natural-life-
imprisonment statute as to adults, and does not divest a court of the authority to sentence a
minor to natural life, a judgment imposing a mandatory natural-life sentence on a minor is
merely voidable, not void.

Defendant challenged his natural-life sentence under Miller in a §2-1401 petition, but
did not file the petition within the two-year statutory limitation. Because the judgment was
only voidable and not void, the petition was not timely filed. 

(Defendant was represented by Assistant Defender Rachel Moran, Chicago.)

People v. Hubbard, 2012 IL App (2d) 101158 (No. 2-10-1158, 1/9/12)
1. A judgment is void only when it is entered by a court lacking jurisdiction. There are

three elements of jurisdiction: (1) personal jurisdiction; (2) subject-matter jurisdiction; and (3)
the power to render the particular judgment or sentence. A court does not lose jurisdiction
because it makes a mistake in determining either the facts, the law, or both.

Judgments entered in violation of due process are not void. Therefore, a guilty plea that
is involuntary because the court misadvised defendant of the sentencing range is not void. 

2. The United States Supreme Court in Boykin v. Alabama, 395 U.S. 238 (1969),
characterized an involuntary guilty plea as void, and the Illinois Supreme Court adopted that
language in People v. Williams, 188 Ill.2d 365, 721 N.E.2d 539 (1999). But in cases where
the voidness of a judgment has been specifically at issue, the Illinois Supreme Court has
consistently held that a judgment is void only where the court lacks jurisdiction. Therefore,
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reliance on federal cases and Williams for the proposition that an involuntary guilty plea is
void is misplaced.

3. Federal law characterizing a judgment as void is meant only to distinguish a
judgment that is subject to collateral attack from a voidable judgment that is not subject to
a collateral attack. A collateral attack in this context means an action or proceeding that has
an independent purpose and contemplates some other relief or result. A post-conviction
proceeding or a proceeding on a petition for relief from judgment (735 ILCS 5/2-1401) is not
a collateral attack in this sense because the sole purpose of the proceeding is to overturn an
existing judgment. A voidable judgment such as an involuntary guilty plea may be attacked
in a post-conviction or §2-1401 proceeding.

Because defendant’s guilty plea was not void and therefore not subject to attack at any
time, the court properly found that defendant’s §2-1401 petition challenging his guilty plea as
involuntary was untimely. 

People v. Mitros, 2016 IL App (1st) 121432 (No. 1-12-1432, 11/10/16)
A section 2-1401 petition must be filed no more than two years after the entry of the

final judgment in a case. 735 ILCS 5/2-1401(c). Until recently, a defendant had been able to
challenge as void a sentence that did not conform to statutory requirements even where his
petition was filed after the expiration of the two-year deadline. The Illinois Supreme Court,
however, abolished the void sentence rule in Castleberry, 2015 IL 116916.

In May 1989, defendant entered an open guilty plea to first degree murder. Defendant
stipulated that he was eligible for the death penalty since the murder had occurred during the
commission of the felony of residential burglary. The court sentenced defendant to natural life
imprisonment. Defendant did not move to vacate his guilty plea and did not file a direct
appeal.

In December 2011, defendant filed a 2-1401 petition asserting that his life sentence was
void. When defendant committed his offense in 1988, a life sentence could be imposed if the
victim was killed in the course of one of the forcible felonies listed in the statute, but
residential burglary was not one of the listed felonies. Ill. Rev. Stat. 1987, ch. 38, ¶ 9-1(b)(6)(c).
Defendant was thus not eligible for life imprisonment.

The court held that under Castleberry defendant’s sentence was no longer void and
thus he could not challenge his sentence in an untimely 2-1401 petition. The court rejected
defendant’s argument that Castleberry should not apply retroactively to his case. A new rule
should almost never be applied retroactively to cases on collateral review. A rule is new if it
was not dictated by precedent existing at the time defendant’s conviction became final.

The court held that Castleberry did not announce a new rule. Instead, Castleberry
merely abolished the prior void sentence rule and reinstated the rule that existed beforehand.
Since Castleberry did not announce a new rule, it applied to defendant’s collateral case, and
prevented him from attacking his improper sentence in an untimely 2-1401 petition.

(Defendant was represented by Assistant Defender David Berger, Chicago.)

People v. Moran, 2012 IL App (1st) 111165 (No. 1-11-1165, 8/30/12)
1. 735 ILCS 5/2-1401(f) authorizes collateral relief from a criminal conviction where

there is: (1) evidence of a defense or claim which would have precluded entry of judgement in
the original action, and (2) diligence both in discovering the defense or claim and presenting
the petition. Generally, §2-1401 petitions must be filed within two years of the entry of
judgement, excluding time during which the petitioner is under legal disability or duress or
the ground for relief is fraudulently concealed. However, the two-year limitation period does
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not apply to petitions brought on the ground that the judgement is void. 
2. A judgement is void only if the court which entered it lacked jurisdiction. A

judgement is voidable, rather than void, where it is entered erroneously by a court which had
jurisdiction. 

Jurisdiction involves three elements: (1) personal jurisdiction, (2) subject matter
jurisdiction, and (3) the power to enter the particular judgement or sentence in question.
Concerning the third element, the power to render a particular judgement does not mean that
the judgement must be proper. Instead, the authority to issue a judgement includes the power
to decide an issue incorrectly. Once a court has acquired jurisdiction, an error in the exercise
of jurisdiction does not terminate the jurisdiction. 

3. Where the defendant pleaded guilty to armed robbery and felony murder predicated
on armed robbery in exchange for a 39-year sentence for felony murder and a consecutive six-
year sentence for armed robbery, the two-year statute of limitations applied although the trial
court erred by entering judgement and imposing sentences on both felony murder and its
predicate. The trial court had authority to impose a conviction and sentence for felony murder
as well as authority to impose a conviction and sentence for armed robbery. However, it was
error to impose convictions and sentences for both offenses where armed robbery was the
predicate for felony murder. Although the judgement was erroneous, the error did not deprive
the trial court of its jurisdiction or inherent power to enter the convictions and sentences. 

Because the court had jurisdiction, the judgement was voidable rather than void. The
two-year statute of limitations applied, therefore, and the trial court erred by finding that the
judgement was void and could be challenged by a §2-1401 petition filed more than seven years
after the convictions were entered. 

4. The court distinguished People v. Arna, 168 Ill. 2d 107, 658 N.E.2d 445 (1995) and
People v. Brown, 225 Ill. 2d 188, 866 N.E.2d 1163 (2007), which held that a sentence which
exceeds the statutory maximum or violates the constitution is void. The court noted that
neither Arna nor Brown concerned the improper imposition of multiple convictions for the
same offense. Furthermore, imposing an unavailable sentence renders the trial court’s
judgement void because the judgement exceeds the court’s legislatively proscribed powers. By
contrast, entering multiple convictions on a single offense is merely an improper exercise of
those powers. In the latter instance, the judgement is voidable rather than void. 

Because the trial court erroneously denied the State’s motion to dismiss defendant’s
§2-1401 petition as untimely, the trial court’s order granting relief was reversed. 

(Defendant was represented by Assistant Defender Arianne Stein, Chicago.) 

People v. Santana, 401 Ill.App.3d 663, 931 N.E.2d 273 (2d Dist. 2010) 
In People v. Morris, 236 Ill.2d 345, ___ N.E.2d ___ (2010), the Supreme Court held

that its decision in People v. Whitfield, 217 Ill.2d 177, 840 N.E.2d 658 (2005), does not apply
retroactively to convictions that were final when Whitfield was announced. Whitfield held
that a defendant may seek reduction of his sentence of imprisonment by the length of the
applicable MSR (mandatory supervised release) term, where the court fails to admonish him
that his sentence includes the MSR term when he enters a negotiated plea of guilty.

Upon remand from the Supreme Court for reconsideration in light of Morris, the court
held:

1. Defendant’s assertion of his Whitfield claim in a 2-1401 petition was untimely
because 735 ILCS 5/2-1401 provides that such petitions must be filed within two years of the
date of judgment. The judgment was not void and subject to attack at any time because mere
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absence of the MSR admonition did not deprive the court of the authority to sentence
defendant.

2. By statute (725 ILCS 5/122-1(d)), the circuit court was not required to recharacterize
the 2-1401 petition as a post-conviction petition. The court declined to follow People v. Smith,
386 Ill.App.3d 473, 898 N.E.2d 119 (5th Dist. 2008), finding it questionable authority and
distinguishable, because the petition in Smith would have been timely if considered as a post-
conviction petition, whereas the petition at bar was timely whether considered as a post-
conviction or a 2-1401 petition. 

3. Because defendant’s conviction was final when Whitfield was announced in that he
had taken no direct appeal, defendant was not entitled to application of Whitfield.

The court affirmed the dismissal of the 2-1401 petition. 
(Defendant was represented by Assistant Defender Yasemin Eken, Elgin.)

People v. Serrano, 392 Ill.App.3d 1011, 912 N.E.2d 325 (1st Dist. 2009) 
1. Under People v. Whitfield, 217 Ill.2d 177, 840 N.E.2d 658 (2005), due process is

violated where a defendant pleads guilty in exchange for a specific sentence, but receives a
more onerous sentence due to the application of the mandatory supervised release
requirement. The court rejected the State’s argument that a Whitfield claim may not be
raised in a §2-1401 petition. 

Section 2-1401 is intended to allow factual claims that would have precluded entry of
the original judgment had the facts been known at the time of the judgment. The Illinois
Supreme Court has recently stated that §2-1401 is not limited to correcting errors of facts, and
may be used to challenge judgments that are legally defective. The court also noted that two
recent Appellate Court cases have found that §2-1401 is a proper vehicle in which to raise a
Whitfield claim.

2. Although §2-1401 petitions must normally be filed within two years after the trial,
the statute of limitations is not a jurisdictional prerequisite and must be asserted by the State
as an affirmative defense. Where defendant’s 2-1401 petition was pending for approximately
eight months before it was dismissed by the trial court, and the State filed no timely
responsive pleadings or requests for extensions of time although an Assistant State’s Attorney
was in the courtroom when the petition was considered, the State forfeited its right to raise
the statute of limitations as an affirmative defense. (See also GUILTY PLEAS, §24-6(d)).

(Defendant was represented by Assistant Defender Patrick Cassidy, Chicago.)

People v. Stone, 2013 IL App (1st) 111344 (No. 1-11-1344, 3/29/13)
Section 2-1401 allows relief from judgments more than 30 days but not more than two

years after their entry, provided the petition proves certain elements by a preponderance of
the evidence. 735 ILCS 5/2-1401. Petitions brought on voidness grounds need not be brought
within the two-year time limitation. The allegation that the judgment or order is void also
substitutes for and negates the need to allege a meritorious defense and due diligence. 

An allegation that a sentence is void can be made for the first time on appeal because
a void sentence can be attacked at any time.

On appeal from the dismissal of his §2-1401 petition, defendant could argue for the first
time that his plea agreement for illegal concurrent sentences was void.

(Defendant was represented by Assistant Defender Michael Orenstein, Chicago.)

People v. Wuebbels, ___ Ill.App.3d ___, 919 N.E.2d 1122 (4th Dist. 2009) (No. 4-09-0461,
12/15/09)
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1. Section 2-1401 of the Code of Procedure establishes a comprehensive statutory
procedure under which a final judgement older than 30 days can be vacated. Generally, 2-1401
petitions must be filed within two years after entry of the judgment. However, the two-year
limitation does not apply to a petition which challenges a void order. 

An order is void where the court which entered the judgment lacked: (1) jurisdiction
over either the parties or the subject matter, or (2) the inherent power to enter the order. Any
portion of a sentence which is unauthorized is void.

The court concluded that consecutive sentences are void where the trial court lacked
authority to order such sentencing. Therefore, terms of 30 and 60 years to be served
consecutively to a natural life sentence were void and could be challenged in a §2-1401 petition
that was filed more than 11 years after the conviction. 

2. In the course of its holding, the court noted that de novo review applies where the
trial judge “enters a judgment on the pleadings or a dismissal in a §2-1401 proceeding.” (See
also SENTENCING, §45-9(a)). 

The order denying defendant’s §2-1401 petition was reversed, and the consecutive 30-
and 60-year terms were modified to run concurrently to the natural life sentence.

(Defendant was represented by Assistant Defender Marty Ryan, Springfield.)

Top

§9-3
Mandamus, Prohibition, and Supervisory Orders

§9-3(a)
Mandamus

People ex rel. Waller v. McKoski, 195 Ill.2d 393, 748 N.E.2d 175 (2001) Mandamus is an
extraordinary remedy used to enforce, as a matter of right, a public officer's performance of
his or her duties where no exercise of discretion is involved. Mandamus is granted only if the
plaintiff can establish an affirmative right to relief, a duty on the part of the officer to act, and
clear authority in the officer to comply with the writ. Accord, Holly v. Montes, 231 Ill.2d 153,
896 N.E.2d 267 (2008). See also, People v. Madej, 193 Ill.2d 395, 739 N.E.2d 423 (2000)
(mandamus petition denied where defendant failed to establish clear, affirmative right to relief
requested); Daley v. Hett, 113 Ill.2d 75, 495 N.E.2d 513 (1986); People v. Latona, 184 Ill.2d
260, 703 N.E.2d 901 (1998) (the mandamus request was denied where it was unclear from the
record that the trial court's credit calculations were incorrect, because the Department of
Corrections was unable to demonstrate that it had a "clear right" to have orders granting
credit vacated).

People ex rel. Carey v. Cousins, 77 Ill.2d 531, 397 N.E.2d 809 (1979) An original action for
mandamus is not appropriate for the determination of factual questions. 

People ex rel. Birkett v. Jorgensen, 216 Ill.2d 358, 837 N.E.2d 69 (2005) The Illinois
Supreme Court has discretionary original jurisdiction in mandamus actions. 

People ex rel. Scott v. Kerner, 32 Ill.2d 539, 208 N.E.2d 561 (1965) Mandamus is an
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appropriate vehicle for the simultaneous determination of issues of statutory constitutionality
and the enforcement of rights initially determined to exist in the proceeding awarding the
writ. 

People ex rel. Devine v. Sharkey, 221 Ill.2d 613, 852 N.E.2d 804 (2006) Mandamus is not
available to allow the State to force trial of a delinquency petition within 120 days. 

People ex rel. Devine v. Stralka, 226 Ill.2d 445, 877 N.E.2d 416 (2007) Mandamus
generally provides affirmative rather than prohibitory relief, but can be used to compel the
undoing of an act. 

People ex rel. Bradley v. McAuliffe, 24 Ill.2d 75, 179 N.E.2d 616 (1962) Mandamus is
appropriate to correct a ruling by a court which has erroneously assumed jurisdiction it did
not possess. See also, Daley v. Laurie, 106 Ill.2d 33, 476 N.E.2d 419 (1985); People ex rel.
Daley v. Moran, 94 Ill.2d 41, 445 N.E.2d 270 (1983). But mandamus may not be used as a
substitute for appeal, and will not generally lie to correct judicial error in matters that the
trial court had jurisdiction to decide or to control the exercise of judicial discretion. See also,
Daley v. Laurie, 106 Ill.2d 33, 476 N.E.2d 419 (1985). 

People ex rel. Abner v. Kinney, 30 Ill.2d 201, 195 N.E.2d 651 (1964) Mandamus is the
appropriate remedy to compel the Parole Board to grant a parole hearing to an eligible inmate.
See also, Crump v. Prisoner Review Board, 181 Ill.App.3d 58, 536 N.E.2d 875 (1st Dist. 1989)
(the Prisoner Review Board's decision denying parole is normally not a proper subject for
mandamus relief, because such a decision is discretionary); Taylor v. Franzen, 93 Ill.App.3d
758, 417 N.E.2d 242 (5th Dist. 1981) (mandamus may be used to compel prison officials to
follow their internal rules, including regulations regarding disciplinary hearing procedures);
Freeman v. Lane, 129 Ill.App.3d 1061, 473 N.E.2d 584 (3d Dist. 1985) (mandamus may be
used to determine whether an inmate has been improperly denied good-time credit); Hanrahan
v. Williams, 174 Ill.2d 28, 673 N.E.2d 251 (1996) (a common law writ of certiorari, which is
addressed to the discretion of the court, is not an appropriate vehicle by which an inmate who
has been denied parole may obtain limited review of the parole board's decision).

People ex rel. Birkett v. Jorgensen, 216 Ill.2d 358, 837 N.E.2d 69 (2005) Mandamus is an
appropriate remedy to enforce mandatory provisions of legislative acts, including the Unified
Code of Corrections. Because the trial court lacked discretion to grant a good behavior
allowance that would reduce defendant's sentence below the minimum authorized sentence
of 180 days, a writ of mandamus was issued. See also, Fitzsimmons v. Norgle, 104 Ill.2d 369,
472 N.E.2d 802 (1984) (a writ of mandamus was issued against a judge who imposed a
sentence of probation where a statute precluded such sentence); People ex rel. Devine v.
Stralka, 226 Ill.2d 445, 877 N.E.2d 416 (2007) (mandamus (and prohibition) were appropriate
vehicles to challenge the trial court's order vacating the delinquency adjudication, where the
court's order lacked statutory authority).

People ex rel. Daley v. Limperis, 86 Ill.2d 459, 427 N.E.2d 1212 (1981) Defendants were
convicted of delivery of less than 30 grams and sentenced to probation, even though the
uncontradicted and stipulated evidence at their bench trials demonstrated that they delivered
more than 30 grams (a Class X, non-probationable felony). The Court refused to issue writs
of mandamus against the judges to expunge the sentencing orders and resentence defendants
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for Class X felonies, as the State requested. By convicting defendants of the lesser offenses,
the trial judges effectively acquitted them of the greater offenses, and the State cannot appeal
an acquittal.

People ex rel. Roberts v. Orenic, 88 Ill.2d 502, 431 N.E.2d 353 (1981) A mandamus action
was proper to decide whether the trial court properly denied defendant's pretrial double
jeopardy claim, which alleged that the State was barred from retrying defendant after the
court had declared a mistrial.

People ex rel. Carey v. Scotillo, 84 Ill.2d 170, 417 N.E.2d 1356 (1981) The Court denied the
writs of mandamus, which sought to force the trial judge to enter judgment and sentence on
armed violence where defendant was found guilty of aggravated battery, attempt murder, and
armed violence and the judge entered judgment and sentence only on the attempt murder
charge. Because a direct appeal was pending, it was unclear that the requested relief was
necessary or appropriate. Further, issuance of the writ may delay the disposition of the appeal.

People ex rel. Devine v. Macellaio, 199 Ill.2d 231, 766 N.E.2d 1082 (2002) Where the
parties agreed that defendant would be subject to a mandatory natural life sentence if an
ongoing appeal of his conviction is unsuccessful, the court retained jurisdiction but
conditionally granted a writ of mandamus. If the appellate court affirms the conviction, the
trial court must vacate the 30-year-sentence for aggravated criminal sexual assault and
impose a natural life sentence. 

People ex rel. Ryan v. Roe, 201 Ill.2d 552, 778 N.E.2d 701 (2002) The State was entitled to
writ of mandamus compelling the sentencing court to amend the sentencing order to reflect
that truth-in-sentencing applied to defendant's sentence, although the State filed the motion
for leave to file mandamus complaint nearly three years after defendant was sentenced and
though the sentencing order complied with a plea agreement. However, pursuant to its
supervisory authority, the Court reduced defendant's sentence.
______________________________________________________________________________
Cumulative Digest Case Summaries §9-3(a)

Cordrey v. Illinois Prisoner Review Board, 2014 IL 117155 (No. 117155, 11/20/14)
1. Mandamus is an extraordinary remedy and is used to enforce the performance of

official duties by a public officer where no exercise of discretion on the part of the officer is
involved. A writ of mandamus will be awarded only if a plaintiff establishes a clear right to
relief, a clear duty by a public official to act, and clear authority in the public official to comply
with the writ. In addition, there must be no other adequate remedy.

Mandamus is improper where the court’s discretion or judgment will be substituted for
that of the official. Only issues of law will be considered in original actions for mandamus. If
factual questions are present, mandamus is an inappropriate remedy.

2. Here, mandamus was sought to prohibit the Department of Correction practice of
placing sex offenders on MSR but immediately violating the inmate “at the door” of the prison
for not having an adequate host site. The complaint alleged that due process and equal
protection were violated because affluent inmates can generally find suitable housing, but
indigent persons are unable to do so and therefore are required to serve their MSR terms in
prison. Defendant sought mandamus to compel the Prisoner Review Board and the warden
to release him to serve MSR at a suitable host site outside the prison.
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The court concluded that the complaint was insufficient to establish a clear right to
relief, a clear duty on the part of a public official to act, and clear authority on the part of the
official to comply with the writ. Both the Prisoner Review Board and DOC have statutory
authority with regard to MSR. The Prisoner Review Board has wide discretion in setting the
conditions of MSR and determining whether revocation of MSR is warranted, while DOC
maintains custody of inmates who are placed on MSR and provides supervision. The court
noted that it is DOC, and not the Review Board, that is statutorily required to assist an
inmate in finding a suitable host site.

Furthermore, DOC's obligation is to assist the inmate in finding a site; it has no
obligation to actually find a suitable site. “Under these circumstances, defendant failed to
establish that “respondents have the authority, let alone a duty,” to release an inmate on MSR
when no suitable host site has been found.

3. Even where the requirements for a writ of mandamus have not been met, the court
may consider a mandamus petition which presents a novel issue that is of crucial importance
to the administration of justice. However, the petition in this case did not present an issue
concerning the constitutionality of denying MSR based upon indigency.

The court found that the record presented factual issues concerning whether indigent
inmates are treated disparately from wealthy inmates concerning release on MSR, and that
the limited record available indicated that defendant’s inability to find a suitable host site was
due to his status as a sex offender rather than because he was indigent.

The petition for writ of mandamus was denied.

People ex rel Alvarez v. Gaughan, 2016 IL 120110 (No. 120110, 12/1/16)
1. Mandamus is an extraordinary remedy used to compel a public official to perform

a nondiscretionary official duty. The Supreme Court will award mandamus only where there
is a clear right to the relief requested, the public official has a clear duty to act, and there is
clear authority requiring the official to comply with the writ.

At sentencing, the trial court/respondent refused to apply a mandatory 15-year firearm
enhancement to defendant’s sentence. On appeal, the State successfully argued in the
Appellate Court that the sentence was void. The Supreme Court however granted leave to
appeal in this case and struck down the void judgment rule. Castleberry, 2015 IL 116916.
The Cook County State’s Attorney then filed a petition for writ of mandamus asking the
Supreme Court to order the trial court/respondent to impose the mandatory firearm
enhancement.

Defendant made three arguments in opposition to the writ of mandamus: (1) the writ
was barred by laches; (2) there was no clear right to relief; and (3) the Cook County State’
Attorney did not have standing to sue in the Supreme Court on behalf of the People of the
State of Illinois. The Supreme Court rejected all three arguments.

2. Laches is an equitable principal that bars recovery by a party whose unreasonable
delay in bringing an action prejudices the opposing party. The party raising laches as a bar
must show that the delay misled him or caused him to pursue a different course of action.

The court found that there was no indication of delay by the State in this case. The
State raised the issue at trial and on appeal under the then-existing void judgment rule.
Additionally, defendant suffered no prejudice since he was already serving a lengthy sentence
and it was his decision to put the finality of his sentence in question by appealing his
conviction and sentence. Laches thus did not apply in this case.

3. Under the Unified Code of Corrections a trial court generally may not increase a
defendant’s sentence once it is imposed. 730 ILCS 5/5-4.5-50(d). Additionally, when a
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conviction or sentence has been reversed, the trial court may not impose a greater sentence
unless it is based on defendant’s conduct after the original sentence was imposed. 730 ILCS
5/5-5-4(a). Defendant argued that these two statutory provisions conflicted with the State’s
requested relief of an increase in defendant’s sentence and thus the State had no clear right
to relief.

The court found that there was no conflict between these two statutes and the State’s
requested relief. Both statutes were designed to protect a defendant who has successfully
challenged his conviction or sentence from a potentially vindictive trial court. Here the State
was requesting the imposition of a mandatory sentence. There would thus be no reason for the
trial court to be vindictive towards defendant. Additionally, the State was not asking the trial
court to increase defendant’s sentence. It was asking the Supreme Court to order the trial
court to correct the sentence. The State thus had a clear right to it’s requested relief.

4. The Attorney General is the chief law enforcement officer of the State of Illinois and
is afforded broad discretion in the performance of its public duties, including the discretion to
institute legal actions. The Attorney General undoubtedly could have instituted the present
mandamus action. But the Cook County State’s Attorney, from whose county the underlying
criminal case arose, also had the standing and authority to bring this action. Longstanding
case law establishes that the State’s Attorney is a constitutional officer with rights and duties
“analogous to or largely coincident with” the Attorney General. And none of the statutory
provisions enumerating the specific duties of a State’s Attorney were meant to be all-inclusive
or restrictive, and thus did not deprive by omission the State’s Attorney of it’s standing in this
case.

The court awarded the writ of mandamus ordering the trial court/respondent to
resentence defendant and apply the mandatory firearm enhancement to his sentence.

(Defendant was represented by Assistant Defender Ginger Odom, Chicago.)

People ex rel Alvarez v. Howard, 2016 IL 120729 (No. 120729, 12/1/16)
1. The Supreme Court has original jurisdiction to hear mandamus cases. Mandamus

is an extraordinary remedy used to compel a public official to perform a purely ministerial
duty where no exercise of discretion is involved. A writ of mandamus will be awarded only if
the petitioner establishes a clear right to the relief requested, a clear duty on the part of the
public official to act, and clear authority by the public official to comply with the writ.

A writ of prohibition may be used to prevent a judge from acting where he or she has
no jurisdiction or to prevent a judicial act that is beyond the scope of legitimate jurisdictional
authority. In order for a writ of prohibition to be issued, four requirements must be met. These
requirements include: (1) the action to be prohibited must be judicial or quasi-judicial, (2) the
writ must be issued against a court of inferior jurisdiction, (3) the action to be prohibited must
be outside either the inferior court’s jurisdiction or legitimate authority, and (4) the petitioner
must lack any other adequate remedy.

2. Under Illinois retroactivity analysis, the first question is whether the legislature has
clearly indicated that an amendment is to be applied retroactively or prospectively. If the
legislature failed to express a clear indication of the temporal reach of the statute, Sec. 4 of
the Statute on Statutes (5 ILCS 70/4) provides that procedural changes will be applied
retroactively while substantive changes are prospective only. In addition, the Effective Date
of Laws Acts, which implements the constitutional directive that the General Assembly
provide a uniform effective date for laws passed prior to June 1 of a calendar year, provides
an effective date for legislation that does not contain an express effective date.

The court rejected the State’s argument that by passing Public Act 99-258 in May 2015
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with an effective date of January 1, 2016, the legislature expressed an intention that the
legislation be applied prospectively only. Because Public Act 99-258 did not contain any
effective date, a January 1 effective date was created by the Effective Date of Laws Act and
not by the legislature’s express provision. Although an expressly-stated delay in the effective
date which is contained within the body of the statute may indicate the legislature’s intent
that the statute is to be applied prospectively, the same is not true where the act contains no
effective date and the delayed effective date is the result of the Effective Date Act.

3. Because the legislature did not set forth an effective date in Public Act 99-258, which
raised the automatic transfer age for juveniles to 16 and reduced the number of offenses that
qualify for automatic transfer, the question of retroactivity is to be determined under §4 of the
Statute on Statutes. Because the issue of juvenile transfer is a procedural issue, under §4 the
amendment is to be applied retroactively.

4. The court acknowledged that under §4, even new procedural laws are to be applied
retroactively only to the extent that is “practicable.” However, the court rejected the argument
that it was not “practicable” to provide a transfer hearing where the charge was filed properly
under the law in effect at the time of the offense.

“Practicable” does not mean the same thing as “convenient,” but instead focuses on
whether it is “feasible” to apply a statute retroactively. The court found that it was feasible
to provide a transfer hearing even where no such hearing would have been required at the
time of the offense. The court also noted that the legislature could have chosen to make the
statute apply prospectively only but did not.

The court denied the State’s petition for a writ of mandamus or prohibition to require
the trial court to rescind its order requiring a discretionary transfer hearing.

People ex rel. Alvarez v. Skryd, 241 Ill.2d 34, 944 N.E.2d 347 (2011) 
The Illinois Constitution confers on the Illinois Supreme Court discretionary original

jurisdiction to hear mandamus cases. Ill.Const. 1970, Art. IV, § 4(a). Mandamus is an
appropriate remedy to correct an order entered by a court that erroneously assumes
jurisdiction it does not possess. 

In an original action to review a judicial act, the judge is only a nominal party. Counsel
for the prevailing party below may file papers for that party, but shall not file any paper in the
name of the judge.

Only issues of law will be considered in an original mandamus proceeding. The parties
must attach to their pleadings only those portions of the record relevant to their respective
legal arguments.

People ex rel. Birkett v. Konetski et al., 233 Ill.2d 185, 909 N.E.2d 783 (2009) 
1. Mandamus is an extraordinary remedy which may be utilized to force the

performance by a public officer of nondiscretionary official duties. Mandamus will be granted
only if the petitioner shows a clear right to the requested relief, a clear duty on the part of
public officers to act, and clear authority by the public officer to comply with the order.
Mandamus will not be granted where the act in question involves the exercise of an official’s
discretion.

2. The court granted mandamus to compel the trial court to vacate an order exempting
a juvenile delinquent from the requirement that he register as a sex offender. (See SEX
OFFENSES, §46-7). 

People ex rel. Birkett v. Dockery, 235 Ill.2d 73, 919 N.E.2d 311 (2009) 
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1. Mandamus is an extraordinary remedy intended to enforce a public officer’s
performance of an official, ministerial duty. Mandamus will lie only when the movant shows
a clear affirmative duty on the part of the public official and clear authority on the part of the
public official to comply with the writ. Mandamus will not lie when the act in question
concerns an exercise of the official’s discretion.

2. Because the trial court has discretion to decide whether to use a six-person jury,
mandamus does not lie to preclude use of a jury of less than 12. (See JURY, §§31-1, 31-2.)

People ex rel Glasgow v. Carlson, 2016 IL 120544 (No. 120544, 12/1/16)
The Illinois Supreme Court has original jurisdiction to hear mandamus cases.

Mandamus is an extraordinary remedy used to compel a public official to perform a purely
ministerial duty where no exercise of discretion is involved. Mandamus relief is proper only
if the petitioner establishes a clear right to the relief requested, a clear duty on the part of the
public official to act, and clear authority on the part of the public official to comply.

The State filed a mandamus petition seeking to compel the trial court to vacate its
sentencing order, classify defendant’s third DUI as a Class 2 felony, and impose a Class X
sentence under 730 ILCS 5/5-4.5-95(b). The Supreme Court granted a writ of mandamus after
finding that the legislature intended to classify aggravated DUI based on a third DUI
conviction as a Class 2 felony.

People ex rel. Glasgow v. Kinney, 2012 IL 113197 (No. 113197, 5/24/12)
Mandamus is an extraordinary remedy used to compel a public official to perform a

purely ministerial duty not involving the exercise of discretion. Mandamus will be awarded
only if the petitioner establishes a clear right to the relief requested, a clear duty by the public
official to act, and clear authority in the public official to comply. 

Where the trial court believed that it was compelled by Appellate Court precedent to
exclude defendant’s prior uncounseled misdemeanor DUI conviction from being used to
enhance a subsequent sentence to a non-probationable Class 2 felony, but the authority on
which the Appellate Court precedent rested had been overruled by the U.S. Supreme Court,
the court granted mandamus and ordered the trial court to sentence the defendant in
accordance with the enhanced sentencing law. 

Top

§9-3(b)
Prohibition

People ex rel. Devine v. Stralka, 226 Ill.2d 445, 877 N.E.2d 416 (2007) A writ of prohibition
may be used to prevent a judge from acting without jurisdiction or beyond the scope of his or
her authority. A writ of prohibition is appropriate where: (1) the action to be prohibited is
judicial or quasi-judicial, (2) the tribunal against which the writ will issue has inferior
jurisdiction to that of the issuing court, (3) the action prohibited is outside the court's
jurisdiction or beyond its legitimate authority, and (4) the petitioner has no other adequate
remedy. Here, prohibition (and mandamus) were appropriate vehicles to challenge the trial
court's order vacating the delinquency adjudication, where the court's order lacked statutory
authority.

Daley v. Hett, 113 Ill.2d 75, 495 N.E.2d 513 (1986) A writ of prohibition may be issued to
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prevent a judge from acting where he has no jurisdiction or to prevent an act that is beyond
the scope of the judge's legitimate authority.

Maloney v. Bower, 113 Ill.2d 473, 498 N.E.2d 1102 (1986) The Court issued a writ of
prohibition barring the chief judge from appointing the public defender for indigents in civil
contempt cases, as the judge lacked authority to do so.
________________________________________
Cumulative Digest Case Summaries §9-3(b)

People ex rel Alvarez v. Howard, 2016 IL 120729 (No. 120729, 12/1/16)
1. The Supreme Court has original jurisdiction to hear mandamus cases. Mandamus

is an extraordinary remedy used to compel a public official to perform a purely ministerial
duty where no exercise of discretion is involved. A writ of mandamus will be awarded only if
the petitioner establishes a clear right to the relief requested, a clear duty on the part of the
public official to act, and clear authority by the public official to comply with the writ.

A writ of prohibition may be used to prevent a judge from acting where he or she has
no jurisdiction or to prevent a judicial act that is beyond the scope of legitimate jurisdictional
authority. In order for a writ of prohibition to be issued, four requirements must be met. These
requirements include: (1) the action to be prohibited must be judicial or quasi-judicial, (2) the
writ must be issued against a court of inferior jurisdiction, (3) the action to be prohibited must
be outside either the inferior court’s jurisdiction or legitimate authority, and (4) the petitioner
must lack any other adequate remedy.

2. Under Illinois retroactivity analysis, the first question is whether the legislature has
clearly indicated that an amendment is to be applied retroactively or prospectively. If the
legislature failed to express a clear indication of the temporal reach of the statute, Sec. 4 of
the Statute on Statutes (5 ILCS 70/4) provides that procedural changes will be applied
retroactively while substantive changes are prospective only. In addition, the Effective Date
of Laws Acts, which implements the constitutional directive that the General Assembly
provide a uniform effective date for laws passed prior to June 1 of a calendar year, provides
an effective date for legislation that does not contain an express effective date.

The court rejected the State’s argument that by passing Public Act 99-258 in May 2015
with an effective date of January 1, 2016, the legislature expressed an intention that the
legislation be applied prospectively only. Because Public Act 99-258 did not contain any
effective date, a January 1 effective date was created by the Effective Date of Laws Act and
not by the legislature’s express provision. Although an expressly-stated delay in the effective
date which is contained within the body of the statute may indicate the legislature’s intent
that the statute is to be applied prospectively, the same is not true where the act contains no
effective date and the delayed effective date is the result of the Effective Date Act.

3. Because the legislature did not set forth an effective date in Public Act 99-258, which
raised the automatic transfer age for juveniles to 16 and reduced the number of offenses that
qualify for automatic transfer, the question of retroactivity is to be determined under §4 of the
Statute on Statutes. Because the issue of juvenile transfer is a procedural issue, under §4 the
amendment is to be applied retroactively.

4. The court acknowledged that under §4, even new procedural laws are to be applied
retroactively only to the extent that is “practicable.” However, the court rejected the argument
that it was not “practicable” to provide a transfer hearing where the charge was filed properly
under the law in effect at the time of the offense.

“Practicable” does not mean the same thing as “convenient,” but instead focuses on
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whether it is “feasible” to apply a statute retroactively. The court found that it was feasible
to provide a transfer hearing even where no such hearing would have been required at the
time of the offense. The court also noted that the legislature could have chosen to make the
statute apply prospectively only but did not.

The court denied the State’s petition for a writ of mandamus or prohibition to require
the trial court to rescind its order requiring a discretionary transfer hearing.

Top

§9-3(c)
Supervisory Orders

People ex rel. Birkett v. Bakalis, 196 Ill.2d 510, 752 N.E.2d 1107 (2001) Supervisory relief
is appropriate only in limited circumstances, and is used primarily to address issues raised
in petitions for leave to appeal where the case does not warrant full briefing and a formal
opinion. Supervisory orders are disfavored other than in the context of the leave to appeal
docket, and will not be issued unless "the normal appellate process" is inadequate to "afford
adequate relief and the dispute involves a matter important to the administration of justice
. . . or intervention is necessary to keep an inferior tribunal from acting beyond the scope of
its authority." 

Baker v. Department of Corrections, 106 Ill.2d 100, 477 N.E.2d 686 (1985) Where the
issuance of a writ of mandamus or habeas corpus is not warranted, the Supreme Court may,
in an appropriate case, grant the requested relief under the Court's supervisory authority. See
also, Doherty v. Caisley, 104 Ill.2d 72, 470 N.E.2d 319 (1984). (Note: For a general discussion
concerning the nature of supervisory authority, see McDunn v. Williams, 156 Ill.2d 385, 620
N.E.2d 385 (1993)). 

People ex rel. Carey v. Strayhorn, 61 Ill.2d 85, 329 N.E.2d 194 (1975) The Court used its
supervisory power to vacate a discovery order where the trial judge applied a statutory
discovery provision that conflicted with Supreme Court Rule 413. 

People ex rel. Ryan v. Roe, 201 Ill.2d 552, 778 N.E.2d 701 (2002) The Court used its
supervisory authority to reduce defendant's sentence to the statutory minimum, subject to
truth-in-sentencing, where neither State nor defendant contemplated truth-in-sentencing
requirements when negotiating the guilty plea.

Top

§9-4
State Habeas Corpus

(Note: Under 735 ILCS §5/10-102, a person "imprisoned or otherwise restrained of his or her
liberty . . . may apply for habeas corpus . . . to obtain relief from such imprisonment or
restraint, if it proved to be unlawful.")

Beacham v. Walker, 231 Ill.2d 51, 896 N.E.2d 327 (2008) 1. Habeas corpus permits the
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release of a prisoner who has been incarcerated under the judgment of a court that lacked
subject matter or personal jurisdiction, or where some occurrence subsequent to the prisoner's
conviction entitles him to release. Habeas corpus may not be used to review proceedings that
do not exhibit one of these defects, even if a denial of constitutional rights is alleged. Although
a void judgment may be attacked any time, habeas corpus is not available to review errors
which merely render a judgment voidable, unless they are jurisdictional. See also, People ex
rel. Skinner v. Randolph, 35 Ill.2d 589, 332 N.E.2d 279 (1966); People ex rel. Lewis v. Frye,
42 Ill.2d 311, 247 N.E.2d 410 (1969).

2. A motion to dismiss a petition for habeas corpus raises the issue of the legal
sufficiency of the petition on its face. Although the petitioner must allege facts which assert
a legally recognized cause of action, an action should not be dismissed unless it is clearly
apparent that no set of facts could be proved that would entitle the plaintiff to relief. The trial
court's ruling on a motion to dismiss is reviewed de novo.

3. The trial court properly granted a motion to dismiss a habeas corpus petition which,
on its face, demonstrated that defendant was not entitled to relief.

People ex rel. Jefferson v. Brantley, 44 Ill.2d 31, 253 N.E.2d 378 (1969) To be entitled to
habeas corpus relief, the petitioner must question the validity of his incarceration and, if
successful, be entitled to immediate release. See also, Barney v. Prisoner Review Board, 184
Ill.2d 428, 704 N.E.2d 350 (1998) (State habeas corpus is not available to prisoner whose
mandatory supervised release term was revoked; because time in which petitioner can be
detained does not end until the term of mandatory supervised release expires, defendant could
not show that he was entitled to release); Barney v. Prisoner Review Board, 184 Ill.2d 428, 704
N.E.2d 350 (1998) (state habeas corpus is not available to a prisoner who contends that his
mandatory supervised release term was improperly revoked); Faheem-El v. Klincar, 123 Ill.2d
291, 527 N.E.2d 307 (1988).

Hennings v. Chandler, 229 Ill.2d 18, 890 N.E.2d 920 (2008) Where complaint for order of
habeas corpus is insufficient on its face to warrant any relief, trial court is authorized sua
sponte to deny complaint without notice.

People ex rel. Titzel v. Hill, 344 Ill. 246, 176 N.E.2d 360 (1931) A prisoner who has served
his sentence may use habeas corpus to obtain his discharge from custody. See also, People ex
rel. Gregory v. Pate, 31 Ill.2d 592, 203 N.E.2d 425 (1964). 

Norman v. Elrod, 76 Ill.2d 426, 394 N.E.2d 1043 (1979) Habeas corpus was not available to
a petitioner who claimed that he was incorrectly advised of the mandatory parole term at his
guilty plea. There was no claim that the trial court lacked jurisdiction over the subject matter
or over defendant's person. See also, People v. Reese, 66 Ill.App.3d 199, 383 N.E.2d 759 (5th
Dist. 1978). 

Hughes v. Kiley, 67 Ill.2d 261, 367 N.E.2d 700 (1977) Remedy for alleged denial of due
process by prosecutor before grand jury, beyond hearing on motion to quash, was not by way
of habeas corpus but by direct review. Relief was not appropriate because petitioner failed to
attach sufficient records to fully present the issues of law, as is required by Rule 381(a). 

People v. Harris, 38 Ill.2d 552, 232 N.E.2d 721 (1968) The denial of pretrial bail can be
challenged by habeas corpus. (Note: Supreme Court Rule 604 now permits bail orders to be
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appealed before trial.) 

People ex rel. Holzapple v. Ragen, 2 Ill.2d 124, 117 N.E.2d 390 (1954) The Supreme Court
will not assume jurisdiction of an original habeas corpus petition if an issue of fact is
presented.

Lucien v. Briley, 213 Ill.2d 340, 821 N.E.2d 1148 (2004) A criminal defendant may not bring
an Apprendi-based state habeas corpus challenge once his direct appeal has been completed.
See also, Hill v. Cowan, 202 Ill.2d 151, 781 N.E.2d 1065 (2002) (a State habeas corpus
petitioner convicted on a guilty plea waived any Apprendi challenge to an extended-term
sentence based on the "exceptionally brutal or heinous behavior" factor).
 
Schlemm v. Cowen, 323 Ill.App.3d 318, 752 N.E.2d 647 (4th Dist. 2001) State habeas corpus
relief is limited to the grounds specified in 735 ILCS 5/10-124, including where: (1) the court
exceeded its jurisdiction; (2) the original punishment was lawful but defendant has become
entitled to discharge by some subsequent event; (3) the process was defective or unauthorized;
(4) the person having custody of the prisoner is not authorized to detain him; (5) the process
appears to have been obtained by false pretense or bribery; and (6) there is no general law or
criminal conviction authorizing detention. 

Collins v. Sielaff, 43 Ill.App.3d 1022, 357 N.E.2d 1213 (1st Dist. 1976) Petitioner, who was
on parole, could properly bring a habeas corpus action to obtain his final discharge. But see,
People ex rel. Burbank v. Irving, 108 Ill.App.3d 697, 439 N.E.2d 554 (3d Dist. 1982)
(petitioner, who claimed that his request for parole was unreasonably, arbitrarily, and
capriciously denied, could not seek relief under the Illinois Habeas Corpus Act). 

People ex rel. Petraborg v. Fields, 14 Ill.App.3d 1025, 303 N.E.2d 160 (1st Dist. 1973) The
term "custody" in habeas corpus statute refers to physical control or possession, and is not
susceptible to a constructive definition. 

People v. Gersbacher, 4 Ill.App.3d 948, 282 N.E.2d 243 (5th Dist. 1972) Petitioner could not
use habeas corpus to obtain sentence credit because he was not entitled to immediate release
if successful.
________________________________________
Cumulative Digest Case Summaries §9-4

People v. Rios, 2013 IL App (1st) 121072 (No. 1-12-1072, 11/26/16)
1. Habeas corpus relief is available only for the grounds specified by the Code of Civil

Procedure. These grounds fall into two general categories: (1) where the prisoner was
incarcerated by a court which lacked personal or subject matter jurisdiction, and (2) where an
occurrence subsequent to the conviction entitles the prisoner to immediate release.

Jurisdiction lies with the court itself, and not with an individual judge. Subject matter
jurisdiction is afforded by the constitution, and personal jurisdiction is obtained when a
defendant appears before the court.

2. The “de facto doctrine” provides that a person who performs the duties of an officer
under color of title is an officer de facto. The acts of such a person are valid with respect to the
public or third parties, and are not subject to collateral attack.
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The “de facto doctrine” applied where the judge who presided over the trial at which
defendant was convicted of first degree murder and aggravated discharge of a firearm was
subsequently placed on administrative leave and eventually removed from office because he
misrepresented his residency in order to run for election and remain in office. Because the
conviction was obtained with subject matter and personal jurisdiction, the convictions were
not subject to habeas relief despite the judge’s fraud.

The court distinguished this case from People v. Kelly, 2012 IL App (1st) 101521, in
which the petitioner appealed from the second-stage dismissal of a post-conviction petition
which alleged that the right to a fair trial was denied because the trial judge obtained his
judgeship through fraud. In Kelly, the issue was whether a substantial violation of a
constitutional right had been sufficiently shown to withstand dismissal at the second stage of
post-conviction proceedings. Here, the issue was whether habeas corpus relief was justified
because the trial court lacked personal or subject matter jurisdiction.

Top

§9-5
Federal Habeas Corpus

§9-5(a)
Generally

Jones v. Cunningham, 371 U.S. 236, 83 S.Ct. 373, 9 L.Ed.2d 285 (1963) A person on parole
is in "custody" for purposes of habeas corpus. 

Hensley v. Municipal Court, 411 U.S. 345, 93 S.Ct. 1571, 36 L.Ed.2d 294 (1973) A convicted
defendant who is free on his own recognizance is in "custody." 

Carafas v. LaVallee, 391 U.S. 234, 88 S.Ct. 1556, 20 L.Ed.2d 544 (1968) Habeas corpus
jurisdiction is not defeated by the release of a prisoner before termination of pending
proceedings. See also, U.S. ex rel. Lawrence v. Woods, 432 F.2d 1072 (7th Cir. 1970). 

Peyton v. Rowe, 391 U.S. 54, 88 S.Ct. 1549, 20 L.Ed.2d 426 (1968) A prisoner may attack,
by habeas corpus, the second of two consecutive sentences while he is still serving the first.
See also, Garlotte v. Fordice, 515 U.S. 39, 115 S.Ct. 1948, 132 L.Ed.2d 36 (1995) (state prisoner
serving consecutive three-year and life sentences could challenge offense on which three-year
sentence had been imposed, though he had finished that sentence when he filed the habeas
petition). 

Herrera v. Collins, 506 U.S. 390, 113 S.Ct. 853, 122 L.Ed.2d 203 (1993) Claims of actual
innocence based on newly-discovered evidence should be resolved through State executive
clemency and not through federal habeas corpus. Federal habeas corpus lies only for review
of independent constitutional violations and not to relitigate guilt or innocence. "Actual
innocence" is relevant not as an independent constitutional claim, but only as a basis for
obtaining review of another constitutional violation. 

Assuming, for the sake of argument, that the Constitution prohibits the execution of
a convicted defendant who makes a "truly persuasive" showing of actual innocence in a state
which provides no remedy on that basis, the newly-discovered evidence in this case was not
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sufficiently persuasive to justify relief.

Stone v. Powell, 428 U.S. 465, 96 S.Ct. 3037, 49 L.Ed.2d 1067 (1976) A state prisoner may
not be granted federal habeas corpus relief on Fourth Amendment grounds unless the state
denied him a full and fair litigation on the claim in state courts. See also, Cardwell v. Taylor,
461 U.S. 571, 103 S.Ct. 2015, 76 L.Ed.2d 333 (1983) (state defendant could not use habeas to
challenge admission of confession resulting from unlawful arrest; there is a distinction
between a "casual connection claim under the Fourth Amendment" and a voluntariness claim
under the Fifth Amendment, which is a proper claim in a habeas petition); Withrow v.
Williams, 507 U.S. 680, 113 S.Ct. 1745, 123 L.Ed.2d 407 (1993) (Stone does not apply to
Miranda issues). 

Jackson v. Virginia, 443 U.S. 307, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979) A state prisoner is
entitled to federal habeas corpus relief if, based upon the evidence adduced at trial, no rational
trier of fact could have found proof of guilt beyond a reasonable doubt. The "no evidence" rule
of Thompson v. Louisville, 362 U.S. 199 (1960) is overruled. 

Felker v. Turpin, 518 U.S. 651, 116 S.Ct. 2333, 135 L.Ed.2d 827 (1996) The Anti-Terrorism
and Effective Death Penalty Act of 1996 was upheld against claims that it violates the
Constitution by depriving the Supreme Court of original jurisdiction and suspending the writ
of habeas corpus. See also, Lindh v. Murphy, 521 U.S. 320, 117 S.Ct. 2059, 138 L.Ed.2d 481
(1997) (Act does not apply retroactively to non-death habeas cases pending on its effective
date, but does apply to pending death penalty cases). 

Coleman v. Thompson, 501 U.S. 722, 111 S.Ct. 2546, 115 L.Ed.2d 640 (1991) Federal courts
lack authority to review, either on direct review or on federal habeas, state court
interpretations of federal law which also rest on a state ground that is both independent of the
federal issue and adequate to support the judgment. Where the last state court decision rests
in whole or part on federal law, federal courts will presume that review is permitted unless
the state court opinion clearly and expressly indicates that an adequate and independent state
ground exists. But, where the state court's decision rests solely on state procedural default,
there is no presumption that federal review is available. In such cases, federal habeas is
barred unless defendant establishes either cause to excuse the waiver and actual prejudice or
that failure to consider the issue will cause a fundamental miscarriage of justice. The Court
explicitly overruled the Fay v. Noia (372 U.S. 391 (1963)) "deliberate by-pass" rule, which
arguably applied instead of the "cause and prejudice" standard when defendant did not take
a direct appeal.

McFarland v. Scott, 512 U.S. 849, 114 S.Ct. 2568, 129 L.Ed.2d 666 (1994) Under 21 USC
§848, which provides death penalty defendants with the right to legal counsel during federal
habeas corpus proceedings, federal courts are authorized to appoint counsel before a federal
habeas petition is filed. Thus, a petitioner who seeks counsel to file a federal habeas petition
challenging his death sentence is entitled to have counsel appointed without filing a pro se
petition that would be subject to dismissal on its merits. Further, once a petitioner under a
state death sentence moves for the appointment of counsel for federal habeas, the federal court
has discretion to stay the execution. 

Lawrence v. Florida, 549 U.S. 327, 127 S.Ct. 1079, 166 L.Ed.2d 924 (2007) Under federal
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law, there is a one-year statute of limitations for seeking federal habeas relief from a state
court judgment. The statute is tolled while an application for "State post-conviction or other
collateral review" is pending. A state application is not "pending" when a state court has
entered a final judgment on the matter but a petition for certiorari has been filed with the
United States Supreme Court. 

Bell v. Cone, 535 U.S. 685, 122 S.Ct. 1843, 152 L.Ed.2d 914 (2002) Where a state court has
adjudicated the merits of a federal claim arising from a state conviction, federal habeas relief
may be granted only if the state court's decision "was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme Court of the
United States." (28 U.S.C. 2254(d)(1)). The "contrary to" and "unreasonable application"
exceptions have independent meaning. Relief may be granted under the "contrary to" clause
if the state court: (1) applied a rule differently from the governing law set forth in U.S.
Supreme Court cases, or (2) decided a case differently than the U.S. Supreme Court has done
on materially indistinguishable facts. Relief may be granted under the "unreasonable
application" clause if the state court correctly identified the governing legal principle, but
unreasonably applied that principle to the facts of a particular case. An "unreasonable"
application of a legal principle is not the same as an "incorrect" application. 

Here, the State court did not act "unreasonably." See also, Penry v. Johnson, 532 U.S.
782, 121 S.Ct. 1910, 150 L.Ed.2d 9 (2001) (where there were substantial differences between
this case and Estelle v. Smith, 451 U.S. 454 (1981), the Texas court's denial of defendant's
Fifth Amendment claim was not "objectively unreasonable"); Rompilla v. Beard, 545 U.S. 374,
125 S.Ct. 2456, 162 L.Ed.2d 360 (2005); Wright v. Van Patten, 552 U.S. 120, 128 S.Ct. 743, 169
L.Ed.2d 583 (2008) (the Wisconsin Court of Appeals did not make an unreasonable application
of clearly established federal law by finding that Strickland v. Washington, rather than United
States v. Cronic, applies to a claim of ineffective assistance based on the fact that defense
counsel participated in a plea hearing by speaker phone). 

Wiggins v. Smith, 539 U.S. 510, 123 S.Ct. 2527, 156 L.Ed.2d 471 (2003) Federal habeas relief
is not proper where the lower court's decision was merely incorrect. The "unreasonable
application" provision permits habeas corpus relief where a state court identifies proper
governing legal principles, but applies those principles in an "objectively unreasonable"
manner. See also, Ward v. Sternes, 334 F.3d 696(7th Cir. 2003) (Illinois Appellate Court
applied appropriate precedent in objectively unreasonable manner where it found that
defendant had knowingly and intelligently waived his right to testify); Yarborough v. Gentry,
540 U.S. 1, 124 S.Ct. 1, 157 L.Ed.2d 1 (2003) (the state court's finding - that trial counsel
afforded defendant effective assistance of counsel - was not an objectively unreasonable
application of clearly established precedent). 

Williams v. Taylor, 529 U.S. 362, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000) "Under
§2254(d)(1)'s unreasonable application clause, a federal habeas court may not issue the writ
simply because that court concludes in its independent judgment that the relevant state court
decision applied clearly established federal law erroneously or incorrectly. Rather, that
application must also be unreasonable.

Lockyer v. Andrade, 538 U.S. 63, 123 S.Ct. 1166, 155 L.Ed.2d 144 (2003) "Clearly
established Federal" law refers to the holdings, as opposed to the dicta, of the Supreme Court
at the time of the state court decision. Because the Court's holdings had been unclear on
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whether the Eighth Amendment is violated by imposition of a long sentence for relatively
minor offenses under a state's three-strike law, the state court ruling - that the Eighth
Amendment was not violated by consecutive terms of 25 years to life for the theft of $150 of
videotapes - was not contrary to "clearly established federal law." In view of the lack of clarity
in Supreme Court precedent, the only "clearly established law" was that a largely undefined
principle of "gross disproportionality" applies to terms of imprisonment. 

Also, the state court's affirmance of the sentence did not involve an "unreasonable
application" of the "gross proportionality" principle. An "unreasonable application" does not
occur merely because the federal court would have disagreed with the state court concerning
the merits of an issue. Accord, Price v. Vincent, 538 U.S. 634, 123 S.Ct. 1848, 155 L.Ed.2d 877
(state court decision was not an objectively unreasonable application of clearly established
precedent where its holding agreed with "numerous" holdings of other courts on the same
issue). 

Carey v. Musladin, 549 U.S. 70, 127 S.Ct. 649, 166 L.Ed.2d 482 (2006) The Court has never
considered whether the conduct of a private actor could become so inherently prejudicial as
to deprive defendant of a fair trial. Instead, the Court's precedent concerns only prejudice
created by government-sponsored practices. Thus, the state court did not act contrary to
established Supreme Court precedent by holding that defendant was not denied a fair trial for
murder where, during trial, members of the decedent's family wore buttons displaying the
decedent's image. 

Schriro v. Landrigan, 550 U.S. 465, 127 S.Ct. 1933, 167 L.Ed.2d 836 (2007) Even under the
AEDPA, the decision whether to grant an evidentiary hearing is left to the sound discretion
of the district court. Generally, an evidentiary hearing should be held where it could "enable
an applicant to prove the petition's factual allegations, which, if true, would entitle the
applicant to federal habeas relief." An evidentiary hearing is not required if the record refutes
the applicant's factual allegations or otherwise precludes habeas relief. Here, the district court
did not abuse its discretion by denying an evidentiary hearing. 

Miller-El v. Cockrell, 537 U.S. 322, 123 S.Ct. 1029, 154 L.Ed.2d 931 (2003) A habeas corpus
petitioner who seeks to appeal from a federal district court's denial or dismissal of a petition
must first obtain a certificate of appealability (COA) from a justice of the court of appeals.
Only a threshold inquiry into the merits of the claim is considered in determining whether a
COA should be issued. A COA should be granted where the prisoner makes a substantial
showing that a constitutional right has been denied; the petitioner discharges this burden by
showing that reasonable judges could disagree with the district court's resolution of the
petition. The petitioner need not show that he will ultimately prevail on the issue. It was error
to deny petitioner's application for a COA concerning a Batson issue on the ground that the
petitioner had not shown by clear and convincing evidence that the state court's decision was
objectively unreasonable. The question at the COA stage of the proceeding is not whether the
lower court's rulings were correct, but whether reasonable courts could disagree. 

See also, Tennard v. Dretke, 542 U.S. 274, 124 S.Ct. 2562, 159 L.Ed.2d 384 (2004) (the
petitioner made a substantial showing that a constitutional right had been denied where he
contended that the Texas death penalty statute, which requires the sentencing jury to consider
two "special issues" (whether defendant's conduct was deliberate and whether defendant was
likely to be dangerous in the future), did not allow the jury to consider evidence of defendant's
low intelligence); Uttecht v. Brown, 551 U.S. 1, 127 S.Ct. 2218, 167 L.Ed.2d 1014 (2007)
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(defendant was not entitled to federal habeas relief).

Daniels v. U.S., 532 U.S. 374, 121 S.Ct. 1578, 149 L.Ed.2d 590 (2001) Under Curtis v. U.S.,
511 U.S. 485 (1994), a defendant sentenced under the Armed Career Criminal Act of 1984 (18
U.S.C. 924(e)) may not collaterally attack the validity of a previous state conviction used to
enhance the federal sentence, unless the prior conviction was obtained in a proceeding at
which counsel was not appointed for an indigent defendant. The same rule applies where a
defendant attempts to use federal habeas corpus to challenge a federal sentence on the ground
that prior state convictions used as enhancement were unconstitutionally obtained. There may
be "rare cases" in which a federal habeas corpus action will be allowed because defendant,
through no fault of his own, had no "actually available" method of reviewing a prior conviction.
However, this case did not require it to reach that question. 

Accord, Lackawanna County District Attorney v. Coss, 532 U.S. 394, 121 S.Ct. 1567,
149 L.Ed.2d 608 (2001) (applying Daniels to state prisoner attempting to use federal habeas
to challenge prior state convictions used to enhance sentence for subsequent crime, where
defendant was no longer incarcerated on allegedly unconstitutional conviction). 

Hohn v. U.S., 524 U.S. 236, 118 S.Ct. 1969, 141 L.Ed.2d 242 (1998) The Supreme Court has
jurisdiction to review a court of appeals decision denying an application for a certificate of
appealability. 

Stewart v. Martinez-Villareal, 523 U.S. 637, 118 S.Ct. 1618, 140 L.Ed.2d 849 (1998) The
restrictions on "successive" habeas corpus petitions enacted by the Antiterrorism and Effective
Death Penalty Act do not apply to claims that were raised in a prior petition but not decided
by the federal court.

Castro v. U.S., 540 U.S. 375, 124 S.Ct. 786, 157 L.Ed.2d 778 (2003) Although federal courts
sometimes recharacterize pro se pleadings as federal habeas petitions, recharacterization is
improper unless the court first informs the litigant of its intention to recharacterize and that
any subsequent habeas petition will be subject to the restrictions applicable to "second or
successive" petitions. Also, the court must provide the litigant an opportunity to withdraw or
amend the motion. 

________________________________________
Cumulative Digest Case Summaries §9-5(a)

Beard v. Kindler, ___ U.S. ___, 130 S.Ct. 612, ___ L.Ed.2d ___ (2009) (No. 08-992, 12/8/09) 
A federal habeas court will not review a claim that has been rejected by a state court

if the decision of the lower court rests on a state law ground that is independent of the federal
issue and adequate to support the judgment. Whether a state procedural ruling is an adequate
State ground is a question of federal law. A state rule is an adequate and independent ground
where it is firmly established and regularly followed. 

A discretionary state procedural rule can serve as an adequate and independent ground
to bar federal habeas review, if the rule is firmly established and regularly followed. Although
the exercise of discretion may permit consideration of some federal claims but not others, a
contrary holding would pose an unnecessary dilemma for States, which could preserve
flexibility by granting discretion to excuse procedural errors but only at the cost of
undermining the finality of its own judgments and incurring the costs of federal review. The
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court stated its belief that many states would opt to enact mandatory rules in order to avoid
federal review, but that discretionary rules are often more desirable for purposes of achieving
just results.

Florida v. Powell, ___ U.S. ___, 130 S.Ct. 1195, 175 L.Ed.2d 1009 (2010) (No. 08-1175,
2/23/10)

The United States Supreme Court will not review a state court decision which rests on
a State ground that is independent of the federal question and adequate to support the
judgment. There was no independent and adequate state ground for a Miranda decision where
the Florida Supreme Court invoked the Florida constitution but also treated State and federal
law as interchangeable and interwoven. (See APPEAL, §2-6(a)).

Harrington v. Richter, ___ U.S. ___, 131 S.Ct. 770, 178 L.Ed.2d 624 (2011) (No. 09-587,
1/19/11)

1. Under 28 U.S.C. §2254(d), federal habeas corpus relief is available on a state
conviction which was adjudicated on the merits in state court proceedings only if that
adjudication resulted in a decision which is: (1) contrary to or involves an unreasonable
application of clearly established federal law, or (2) is based on an unreasonable determination
of the facts in light of the evidence. Section 2254(d) does not require the state court to issue
a statement of reasons for its decision; where the state court decision is unaccompanied by an
explanation, the habeas petitioner must show that there were no reasonable grounds on which
the State court decision could be based. 

The court rejected the argument that the §2254(d) standard applies only if the state
court expressly stated that it was adjudicating the claim on the merits. When a federal claim
is presented to the state court and relief is denied, it is presumed that the decision is based
on the merits unless there is an indication or a state law procedural principle suggesting the
contrary. This presumption may be overcome by a showing that there is a more likely
explanation for the decision. 

2. Where a habeas petition claims that trial counsel was ineffective, the petitioner must
both satisfy the Strickland standard for ineffectiveness (by showing that counsel’s actions
were objectively unreasonable and that effective representation would result in a substantial
likelihood of a different result at trial) and the §2254(d) standard (by showing that the state
court’s application of Strickland was unreasonable). An unreasonable application of the law
is not the same as an incorrect application. Where fair-minded jurists could disagree about the
correctness of the State court decision, §2254(d) has not been satisfied. 

3. The Supreme Court concluded that the Court of Appeals erred by finding that the
petitioner was entitled to habeas relief because defense counsel was incompetent. (See
COUNSEL, §§13-4(a)(1), 13-4(a)(2), 13-4(b)(1)(b), 13-4(b)(3), 13-4(b)(6)(b)). Because the case
is on habeas review and the State court acted reasonably, its decision must be affirmed. 

Holland v. Florida, ___ U.S. ___, 130 S.Ct. 2549, 177 L.Ed.2d 130 (2010) 
As a matter of first impression, the Supreme Court held that the one-year statute of

limitations for filing a federal habeas corpus petition is subject to “equitable tolling.” To toll
the limitation period, the petitioner must show that he pursued his rights diligently and that
some “extraordinary circumstance” prevented a timely filing. Whether the limitation should
be tolled is decided on a case-by-case basis. 

The court remanded the cause to the Court of Appeals to determine whether the statute
of limitations should be tolled where appointed counsel failed to respond to several attempts
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by a capital defendant to insure that the filing deadline was met. 

Maples v. Thomas, ___ U.S. ___, ___ S.Ct. ___, ___ L.Ed.2d ___ (2012) (No. 10-63, 1/18/12)
1. Generally, a federal court habeas court will not review claims concerning a State

conviction where the State court declined to address the same issues because the prisoner
failed to meet a State procedural requirement, and the State judgment rests on an
independent and adequate state procedural ground. Review is allowed, however, if the
prisoner can show “cause” for the procedural default and actual “prejudice” from the alleged
violation of federal law. “Cause” exists where some factor external to the petitioner, and which
cannot be fairly attributed to him, impeded his efforts to comply with the procedural rule. 

Because an attorney is the agent of the client, the latter bears the risk of negligent
conduct by counsel. Thus, negligence by post-conviction counsel does not usually qualify as
“cause” for failing to comply with a State procedural requirement. 

2. Under the unique circumstances of this case, however, counsel’s failure to act was
sufficient “cause” to excuse the failure to comply with the filing deadline for a notice of appeal
in State courts. Defendant was a death row post-conviction petitioner in Alabama. In Alabama,
indigent capital post-conviction petitioners are not entitled to counsel at state expense, but
must rely on volunteer attorneys, usually from large, out-of-state law firms. Such pro bono
attorneys are required to associate with a local attorney, whose name is required to appear on
all notices and documents and who is deemed jointly responsible for the case. 

Defendant was represented in post-conviction proceedings by two pro bono attorneys
from a large New York law firm, and by an Alabama attorney who appeared solely for the
purpose of allowing the pro bono volunteers to act in Alabama courts. Despite the Alabama
rule that local counsel was jointly responsible for the case, the Alabama attorney stated
throughout the proceeding that his role was solely to allow the pro bono New York attorneys
to appear and that he lacked the resources, time and experience to deal with substantive
issues in a death penalty case. 

While the post-conviction petition was pending in the Alabama trial court, both pro
bono attorneys left their law firm and accepted jobs at which they were prohibited from doing
outside work. Neither attorney notified defendant that they were no longer representing him,
however, and neither sought the trial court’s leave to withdraw. No other attorneys from the
New York firm entered an appearance on the defendant’s behalf, moved to substitute as
counsel, or notified the trial court of any change in defendant’s representation. 

Some nine months after the pro bono attorneys left their firm, the trial court denied the
post-conviction petition without holding a hearing. The clerk of the court mailed copies of the
order to the two New York attorneys, at their previous firm's address, and to the local
Alabama attorney. The notices to the New York law firm were returned to the clerk stamped
as undeliverable. The clerk took no further action, although he had personal phone numbers
and home addresses of the pro bono attorneys. 

The Alabama attorney received a copy of the order, but did not act on it because he
assumed that the pro bono attorneys would file an appeal. 

The time period for filing a notice of appeal expired without any action being taken on
defendant’s behalf. Approximately a month later, an Assistant Attorney General sent a letter
to defendant stating that the time for filing a notice of appeal had expired and that defendant
had four weeks to file a federal habeas petition. Defendant immediately contacted his mother,
who contacted the New York law firm. The firm then asked the trial court to reissue its order
and restart the 40-day period for filing a notice of appeal. When the trial court denied the
motion, the defendant unsuccessfully petitioned the Alabama Court of Criminal Appeals for



leave to file an out-of-time appeal. 
The U.S. Supreme Court found that defendant showed sufficient “cause” to excuse his

failure to comply with Alabama's time requirement for a notice of appeal. Although negligence
by post-conviction counsel is not generally “cause” for failing to comply with a state procedural
requirement, an exception to the general rule applies where counsel abandons the defendant
without notifying him that he is no longer being represented. 

Furthermore, no principal-agent relationship exists once an attorney severs his
relationship with a client. Thus, a defendant cannot be bound by a failure to act by an attorney
who does not purport to represent him. “[C]ommon sense dictates that a litigant cannot be
held constructively responsible for the conduct of an attorney who is not operating as his agent
in any meaningful sense of that word.” (Quoting concurring opinion of Justice Alito, Holland
v. Florida, 560 U.S. 2549 (2010)). 

The court also noted that under Alabama law, only the attorney of record, and not the
defendant, is entitled to receive notice from the clerk. Thus, not only did defendant lack
knowledge that his attorneys had abandoned the representation, but he had no way of
knowing that the court had ruled on his petition. 

3. The court rejected the argument that other attorneys in the New York law firm
continued to represent the defendant after the pro bono attorneys left the firm. The record was
unclear on what role, if any, the other attorneys played before they learned that the time for
filing a notice of appeal had expired. Furthermore, although three attorneys came forward
after being notified that the time period for filing a notice of appeal had expired, they were not
admitted to practice law in Alabama, had not entered appearances on defendant’s behalf, and
had not informed the Alabama court that they wished to substitute for the two pro bono
attorneys. Thus, none of the three attorneys had legal authority to act on defendant’s behalf
before the time to appeal expired. 

The court also rejected the argument that the local Alabama counsel represented the
defendant, noting that from the beginning of the case the local attorney had indicated that he
would serve as counsel solely as a formality to allow the two pro bono attorneys to appear in
Alabama court. Although counsel’s failure to act on the behalf of the defendant was
inconsistent with Alabama law, defendant could not be held responsible for inaction by an
attorney who expressly stated that he was not acting on defendant’s behalf. The court also
noted that even the State did not treat the local attorney as counsel for the defendant; the
Assistant Attorney General's decision to send his letter directly to the defendant rather than
to counsel indicated that he did not believe defendant had representation.

The decision of the Eleventh Circuit Court of Appeals was reversed, and the cause was
remanded for the court to decide whether the defendant could satisfy the prejudice
requirement of the “cause” and “prejudice” test. 

4. In dissent, Justice Scalia and Thomas found that even if the two pro bono attorneys
abandoned the defendant before the trial court denied the post-conviction petition, defendant
should be deemed to have been represented by the entire law firm and not solely by the two
attorneys who had entered appearances. The dissenters also held that under Alabama law, the
local attorney was required to at least track local court orders and advise pro bono counsel of
impending deadlines. 

Metrish v. Lancaster, ___ U.S. ___, ___ S.Ct. ___, ___ L.Ed.2d ___ (2013) (No. 12-547,
5/20/13)

1. To obtain federal habeas relief under AEDPA, a state prisoner must show that the
challenged state-court ruling unreasonably applied clearly-established federal law, as
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determined by the Supreme Court of the United States. 28 U.S.C. §2254(d)(1). This standard
is difficult to meet. The state-court ruling must rest on an error well understood and
comprehended in existing law beyond any possibility for fairminded disagreement.

2. Defendant contended that the state court unreasonably applied federal law as
established in Bouie v. City of Columbia, 378 U.S. 347 (1964), and Rogers v. Tennessee,
532 U.S. 451 (2001), when it concluded that due process was not violated by the retroactive
application of a state Supreme Court decision holding that the diminished-capacity defense
could not be invoked by criminal defendants. The state Supreme Court had held that criminal
defendants could no longer invoke the diminished-capacity defense because it was not
encompassed within the comprehensive statutory scheme the state legislature had enacted to
govern defenses based on mental illness or retardation. The state Appellate Court found that
applying this decision retroactively to defendant did not violate due process because the state
Supreme Court for the first time had interpreted an unambiguous statute. 

3. In Bouie, the state court interpreted a trespass statute’s prohibition of entry after
notice that such entry was prohibited to also encompass remaining on the premises after
receiving notice to leave. The Supreme Court held that due process does not countenance a
state court’s unforeseeable and retroactive judicial expansion of narrow and precise statutory
language. In Rogers, the court concluded that due process was not violated by the retroactive
abolition of the common-law year-and-a-day rule. The rule was widely viewed as an outdated
relic of common law and had been abolished in the vast majority of jurisdictions. Abolition of
the doctrine was not therefore the sort of unfair and arbitrary judicial action against which
due process protects.

4. The Supreme Court concluded that the state court’s retroactive abolition of the
common-law diminished-capacity defense was not an unreasonable application of the law
declared in Bouie and Rogers. The state-court decision presented the inverse of the situation
confronted in Bouie. It did not broaden a statute that was narrow on its face; it disapproved
lower-court precedent recognizing a defense that lacked statutory grounding. Unlike Rogers,
the diminished-capacity defense is not an outdated relic of the common law that has been
widely rejected by modern courts and legislators. Moreover, the defense had been adhered to
repeatedly by state Appellate Courts. But these considerations are not sufficient to warrant
federal habeas relief under AEDPA’s demanding standards. 

An unreasonable application of federal law is different from an incorrect application
of federal law. Distinguishing Rogers does little to bolster defendant’s claim where the
Supreme Court has never found a due process violation in circumstances remotely resembling
defendant’s. Fairminded jurists could conclude that a state Supreme Court decision rejecting
lower courts’ decisions based on its reasonable interpretation of the language of the controlling
statute is not unexpected and indefensible by reference to existing law.

Porter v. McCollum, ___ U.S. ___, 130 S.Ct. 447, ___ L.Ed.2d ___ (2009) (No. 08-10537,
11/30/09)

A federal habeas corpus petitioner is entitled to relief from a state conviction only if the
state court’s denial of relief was contrary to or involved in unreasonable application of federal
law, or rested on an unreasonable determination of the facts in light of the evidence presented.
Because the Florida Supreme Court’s application of the Strickland requirement of prejudice
was clearly unreasonable, the Court of Appeals decision was reversed and the cause remanded
for further proceedings. (See also COUNSEL, §§13-4(b)(1)(a), (c)).

Premo v. Moore, ___ U.S. ___, 131 S.Ct. 733, 178 L.Ed.2d 649, 2011 WL 148253 (2011) (No.
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09-658, 1/19/11)
A federal court may grant habeas corpus relief with respect to a claim a state court has

adjudicated on the merits if the decision denying relief involves an unreasonable application
of clearly established federal law as determined by the United States Supreme Court. 28
U.S.C. § 2254(d)(1).

When the underlying federal claim is ineffective assistance of counsel, the defendant
must show both deficient performance by counsel and prejudice under Strickland v.
Washington, 466 U.S. 668 (1984), which also applies a deferential standard in judging
counsel’s performance. 

When Strickland and § 2254(d) are applied in tandem, review is doubly deferential.
Federal habeas courts cannot equate unreasonableness under § 2254(d) with unreasonableness
under Strickland. When § 2254(d) applies, the question is not whether counsel’s actions were
reasonable. The question is whether there is any reasonable argument that counsel satisfied
Strickland’s deferential standard.

Judged by this standard, defendant’s attorney did not provide ineffective assistance by
failing to seek suppression of defendant’s confession to the police before advising defendant
to plead guilty. With respect to the performance-prong of Strickland, it was not unreasonable
for the state court to accept defense counsel’s explanation that suppression served little
purpose in light of defendant’s other admissible confession to two witnesses. Given the
uncertainty of defendant’s prospects had he gone to trial, and the fact that the prosecution
could potentially file a capital charge, it was not unreasonable for the state court to conclude
that counsel made a reasonable choice to opt for a quick plea bargain.

To establish prejudice under Strickland, defendant had to demonstrate to the state
court a reasonable probability that, but for counsel’s errors, he would not have pleaded guilty
and would have insisted on going to trial. A defendant who accepts a plea bargain on counsel’s
advice does not necessarily suffer prejudice when his counsel fails to seek suppression of
evidence, even if it would be reversible error for the court to admit the evidence. It was not
unreasonable for the state court to determine that defendant would have accepted the plea
bargain even if his second confession had been ruled inadmissible. The prosecution still had
an admissible confession, defendant’s bargain was for the statutory minimum to the charged
offense, and the decision to forgo a challenge to the confession may have been essential to
securing that agreement.

Renico v. Lett, ___ U.S. ___, 130 S.Ct. 1855, 176 L.Ed.2d 678 (2010) (No. 09-338, 5/3/10)
1. The Double Jeopardy clause does not bar retrial after a mistrial was ordered at a

previous trial, provided that under all of the circumstances there was a “manifest necessity”
for declaring a mistrial. The “manifest necessity” standard is not to be interpreted literally;
“a mistrial is appropriate where there is a ‘high degree’ of necessity.” 

 Whether to grant a mistrial is left to the broad discretion of the trial court, whose
decision is entitled to “great deference” unless the judge failed to exercise discretion or acted
for reasons completely unrelated to the problem which purported to be the reason for the
mistrial. A judge who orders a mistrial is not required to make explicit findings concerning
manifest necessity, or to articulate on the record the factors which led to the belief that a
mistrial was necessary. 

2. Under the Anti-Terrorism and Effective Death Penalty Act (28 U.S.C. §2254(d)),
federal habeas relief from a state court conviction is authorized only if the state court’s
decision represented an unreasonable application of clearly established federal law. An
unreasonable application of federal law is different from an incorrect application of federal law.
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In other words, a federal habeas court may not grant relief merely because it concludes, in its
independent judgment, that the state court’s application of federal law was erroneous. 

The Michigan Supreme Court’s decision affirming the grant of a mistrial was not an
unreasonable application of federal law, but a “straightforward application of our longstanding
precedents to the facts.” A mistrial was declared only after the jury deliberated for several
hours following a short and uncomplicated trial, the judge received several notes suggesting
that the jury was having heated discussions and asking what would happen if no verdict could
be reached, and the jury foreman stated in open court that the jury could not agree on a
verdict. Giving the trial court’s decision the deference to which it was entitled, it was
reasonable for the Michigan Supreme Court to conclude that no error occurred.

Wilson v. Corcoran, ___ U.S. ___, 131 S.Ct. 13, 178 L.Ed.2d 276(2010) 
A federal court is authorized to grant habeas relief on a State conviction only if it finds

that federal law has been violated. The Court of Appeals erred by granting relief on the theory
that the State court violated State law in imposing a death sentence. 

Wood v. Milyard, ___ U.S. ___, ___ S.Ct. ___, ___ L.Ed.2d ___, 2012 WL 1392558 (No. 10-
9995, 4/24/12)

1. The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) provides that
a state prisoner has one year to file a federal habeas corpus petition starting from the date
that the judgment became final by the conclusion of direct review or the expiration of the time
for seeking such review. 28 U.S.C. §2244(d)(1)(A). The one-year limitations period runs from
AEDPA’s effective date for a prisoner whose judgment became final before AEDPA was
enacted. The one-year clock is tolled during the time that a properly-filed application for state
post-conviction relief is pending, or for equitable reasons when an extraordinary circumstance
prevents a prisoner from filing his petition on time.

2. Ordinarily a statutory time limitation is forfeited if not raised in the defendant’s
answer or amendment thereto. Once forfeited, it cannot be raised on appeal. Where the State
does not strategically withhold the limitations defense or choose to relinquish it, and where
the petitioner is accorded a fair opportunity to present his petition, a court of appeals or
district court may – but is not obligated to – consider the defense on its own initiative and
determine whether the interests of justice would be better served by addressing the merits or
dismissing the petition as time barred.

3. Wood filed a federal habeas corpus petition one year after his second petition for
post-conviction relief was denied. Whether the petition was timely filed depended whether an
earlier post-conviction motion also tolled the running of the limitations period. When asked
by the district court to address the timeliness of the petition, the State twice responded that
it would not challenge, but was not conceding, the timeliness of the petition. The district court
accordingly reached the merits of the petition, but on appeal, the court of appeals held the
petition was time barred and did not reach the merits.

The court of appeals abused its discretion when it concluded that Wood’s petition was
untimely. The State twice informed the district court that it was not conceding, but would not
challenge, the timeliness of the petition, after expressing its clear and accurate understanding
of the issue. Its decision not to contest timeliness was not a forfeiture, but a deliberate waiver
of the defense, steering the district court toward the merits of the petition. The court of
appeals should have reached the merits as well. 

Griffin v. Pierce, 622 F.3d 831 , 2010 WL 3655899 (7th Cir. 2010) 
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A federal court may grant habeas relief only if the state court’s adjudication of the
federal constitutional claim was contrary to or involved an unreasonable application of clearly
established federal law as determined by the Supreme Court, or was based on an unreasonable
determination of the facts in light of the evidence presented. 28 U.S.C. § 2254(d). A state court
unreasonably applies federal law if it identifies the correct legal principle but unreasonably
applies it to the facts of the case, or unreasonably refuses to extend a principle to a context in
which it should apply. A state court decision involves an unreasonable determination of the
facts if it rests upon fact-finding that ignores the clear and convincing weight of the evidence.

1. With respect to defendant’s claim that the prosecution obtained his conviction
through the use of false testimony that a representative of the prosecution knew to be false,
the court concluded that defendant could not demonstrate that there was a reasonable
likelihood that the false evidence could have affected the jury’s judgment. Even discounting
the testimony of the prosecution witness who testified falsely regarding the consideration for
his testimony, defendant’s conviction was secure. Defendant made a court-reported confession
testified to by both the court reporter and an Assistant State’s Attorney, who also testified to
a consistent oral confession made to him by the defendant. Defendant’s refusal to sign the
court-reported statement was of little consequence. There was an audiotape of a conversation
between the witness and the defendant in which the defendant confessed. The Assistant
State’s Attorney testified that he overheard that conversation. Although the tape recording
was unintelligible at the time of the habeas proceeding, there was no evidence that it was
unintelligible at the time of the state court proceedings.

2. The state court unreasonably concluded that defendant was not prejudiced by his
attorney’s failure to conduct any investigation into mitigation in preparation for defendant’s
capital sentencing hearing. Had the attorney conducted the investigation, the sentencing court
would have learned about aspects of defendant’s background that the Supreme Court has
declared relevant in assessing a defendant’s moral culpability: his father’s alcoholism and
abusiveness; his mother’s absence from the home and the circumstances of her death, as well
as how it affected him, including increasing mental abuse from his father; his diagnosis of
schizophrenic reaction chronic undifferentiated type with suicidal tendencies; details of his
mental health and drug addition; his suicide attempts and attempts at self-mutilation; and
his good acts of caring for dying and ill family members, including his father.

The state Supreme Court concluded that there was no reasonable probability that the
mitigating evidence would have persuaded the sentencing court not to impose the death
penalty. It was unclear how much weight that court gave to the sentencing court’s statement
that the mitigating evidence would not have changed the sentence, but the sentencing court’s
statement is not conclusive. The question is not whether a particular judge would have
imposed a different sentence, but whether there is a reasonable probability that the sentence
would have been different, based on an objective evaluation of the evidence.

The state Supreme Court also failed to evaluate the totality of the mitigating evidence
against the aggravation, focusing only on the seriousness of the offense, the corroboration of
the confession, and defendant’s lengthy criminal history. The Supreme Court’s assessment
that the mitigating evidence was not inherently mitigating and cumulative of the pre-sentence
investigation report, which was incomplete and misleading, was unreasonable.

(Defendant was represented by Staff Attorney Gregory Swygert, Capital Post-
Conviction Unit.)

Caffey v. Atchison, ___ F.Supp. ___ (U.S. Dist.Ct., Northen Dist., No. 09-C-5458, 2/3/12)
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1. A federal court may not consider a federal habeas claim if the state court declined
to address the federal issues on their merits and decided the case on a state law ground that
is independent of the federal question and adequate to support the judgment. The state law
ground may be either substantive or procedural. The adequacy of the state law ground is a
question of federal law; a state ground is “adequate” only if state courts apply the state rule
in a consistent and principled way. 

Furthermore, the state rule must represent a firmly established and regularly followed
practice. In other words, a state rule that is invoked infrequently, unexpectedly, or freakishly
is not an adequate ground to support the judgement.

2. 725 ILCS 5/122-2 provides that the petitioner must attach to a post-conviction
petition affidavits, records, or other evidence supporting the allegations, or shall explain why
such are not attached. The Appellate Court applied §122-2 in declining to consider witness
statements relevant to Brady v. Maryland claims which the defendant raised in his amended
post-conviction petition; the court held that the statements could not be considered because
they were unverified. 

The federal district court held that under the circumstances of this case, §122-2 did not
constitute an independent and adequate state ground to preclude federal review of defendant’s
habeas claim. The court noted that the statements were submitted at the second stage of post-
conviction proceedings - Illinois precedent indicates that §122-2 applies only at first-stage
proceedings, when the trial court determines whether the petition is frivolous and patently
without merit. Thus, the Appellate Court’s ruling requiring defendant to submit sworn
evidence at second-stage proceedings enforced a rule which by its terms did not apply to
defendant’s case. 

Second, even if §122-2 applied to second-stage proceedings, it was not adequate to
support the judgement where the Appellate Court applied the rule in an unpredictable way
which was inconsistent with the statute’s language and prior case law. In numerous cases
Illinois courts have considered unsworn evidence, including statements by witnesses, in post-
conviction proceedings. Furthermore, the case law relied upon by the Appellate Court holds
only that affidavits must be notarized, not that all evidence in a post-conviction proceeding
must be notarized. The court concluded that applying such case law to bar non-affidavit
evidence was an unexpected application of the rule and was inadequate to support the
judgement. 

The court acknowledged that a state rule is not rendered inadequate to support the
judgement because state courts may exercise discretion and not apply the rule in a particular
case. Here, however, the Appellate Court did not exercise discretion, but applied the rule to
a situation to which on its face it was inapplicable. 

The court granted an evidentiary hearing on defendant’s Brady v. Maryland claims. 
(Defendant was represented by Supervisor Patricia Mysza, Chicago.) 

Taylor v. Grounds, ___ F. 3d ___ (7th Cir. 2013) (No. 12-2632, 7/3/13)
1. A writ of habeas corpus will not issue unless the state-court adjudication resulted

in a decision that was contrary to, or involved an unreasonable application of, clearly
established federal law, as determined by the Supreme Court of the United States. 28 U.S.C.
§2254(d)(1)-(2). An unreasonable application of federal law is different from an incorrect
application of federal law. To entitle petitioner to relief, the state-court ruling must be so
lacking in justification that there is an error well understood and comprehended in existing
law beyond any possibility for fair-minded disagreement.

The Illinois Supreme Court unreasonably applied federal law as determined by the
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Supreme Court in Cuyler v. Sullivan, 446 U.S. 335 (1980), when it equated defense counsel’s
adoption of a common defense strategy for the defendant and his brother with the absence of
antagonism between their interests. By failing to consider the strength of defendant’s defense
and its relationship to the interests of his brother, the Illinois Supreme Court unreasonably
applied United States Supreme Court precedent requiring examination of the proverbial road
not taken to determine whether a conflict of interest existed between co-defendants with
shared representation.

2. State-court factual determinations are presumed correct unless the petitioner rebuts
the presumption by clear and convincing evidence. 28 U.S.C. §2254(e)(1). A decision involves
an unreasonable determination of the facts if it rests upon fact-finding that ignores the clear
and convincing weight of the evidence.

The Illinois Supreme Court unreasonably determined the facts in light of the record as
its decision was based solely on a non-existent credibility finding by the post-conviction
hearing court. The post-conviction hearing court ruled only that defendant “did not receive any
substantial deviation of his constitutional rights.” Such a sparse decision devoid of factual
matter does not support the assumption of an implicit credibility finding, where the ruling
could have been based on a component of defendant’s claim that required no resolution of a
credibility issue.

Because the state court did not make a critical factual finding to which the federal
court could defer, the cause was remanded to the district court for an evidentiary hearing to
determine if the conflict of interest adversely affected counsel’s performance.

(Defendant was represented by Supervisor Patricia Mysza, Chicago.)

Top

§9-5(b)
Forfeiture, Exhaustion of State Remedies,
and Successive Petitions

Picard v. Connor, 404 U.S. 270, 92 S.Ct. 509, 30 L.Ed.2d 438 (1971) The substance of all
federal habeas corpus claims must first be presented to the state courts. To exhaust state
remedies, defendant must have presented to the state courts a specific federal constitutional
guarantee as well as a statement of facts that entitle the petitioner to relief. State remedies
are not exhausted by presentation of only the facts necessary to state a claim for relief or by
making only a general reference to a broad constitutional guarantee (such as due process). See
also, Gray v. Netherland, 518 U.S. 152, 116 S.Ct. 2074, 135 L.Ed.2d 457 (1996) (to exhaust
state remedies defendant must both allege that specific constitutional provision was violated
and set forth the facts entitling him to relief; however, State must allege procedural default
in federal court to avoid waiving argument). 

Duncan v. Henry, 513 U.S. 364, 115 S.Ct. 887, 130 L.Ed.2d 865 (1995) To exhaust state
remedies on a federal claim, a defendant must "fairly present" the claim to the state courts,
so that the prosecution has an opportunity to correct the denial of federal rights. A defendant
who raises an issue only in terms of state law does not "fairly present" his federal claims and
therefore does not exhaust state remedies. 

Rose v. Lundy, 455 U.S. 509, 102 S.Ct. 1198, 71 L.Ed.2d 397 (1982) A state prisoner may not
seek federal habeas relief without exhausting state remedies for all claims made. The district
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court must dismiss any habeas petition which contains both exhausted and unexhausted
claims. Upon dismissal, the petitioner may either exhaust all claims before refiling or refile
only on his exhausted claims. 

Brown v. Allen, 344 U.S. 443, 73 S.Ct. 397, 97 L.Ed. 469 (1953) Once a petitioner has
presented his claim to the state's highest court on direct appeal, he has "exhausted" state
remedies. See also, U.S. ex rel. Latimore v. Sielaff, 561 F.2d 691 (7th Cir. 1977); U.S. ex rel.
Williams v. Brantley, 502 F.2d 1383 (7th Cir. 1974) (petitioner who appealed conviction in
Illinois courts exhausted state remedies when post-conviction petition was dismissed on the
ground of res judicata; he was not required to appeal the latter ruling). But see, Nutall v.
Greer, 764 F.2d 462 (7th Cir. 1985) (petitioner did not exhaust state remedies where he failed
to file a petition for leave to appeal from the appellate court decision).

Castille v. Peoples, 489 U.S. 346, 109 S.Ct. 1056, 103 L.Ed.2d 380 (1989) The exhaustion
requirement is not satisfied by the presentation of a claim, for the first and only time, to the
state's highest court in a petition for discretionary review.

Anderson v. Harless, 459 U.S. 4, 103 S.Ct. 276, 74 L.Ed.2d 3 (1982) Petitioner failed to
exhaust state remedies where in state court he challenged a jury instruction only on state
grounds, without raising the substance of his federal claims. 

Francisco v. Gathright, 419 U.S. 59, 95 S.Ct. 257, 42 L.Ed.2d 226 (1974) Once state
remedies have been exhausted, the cause will not be resubmitted to state courts despite a
change in State law that would benefit the petitioner. 

Pitchess v. Davis, 421 U.S. 482, 95 S.Ct. 1748, 44 L.Ed.2d 317 (1975) Denial of an
extraordinary writ (here, a writ of prohibition) by state court did not exhaust state remedies.
The denial of an extraordinary writ does not constitute an adjudication on the merits of the
claim presented, and does not bar raising the same claim on direct appeal if respondent is
convicted. See also, U.S. ex rel. Green v. Pate, 411 F.2d 884 (7th Cir. 1969); U.S. ex rel. Millner
v. Pate, 425 F.2d 249 (7th Cir. 1970). 

Murray v. Carrier, 477 U.S. 478, 106 S.Ct. 2639, 91 L.Ed.2d 397 (1986) An issue not properly
raised in state court cannot be raised on federal habeas, unless defendant shows "cause" for
the procedural default and "prejudice" from the error. "Cause" ordinarily turns on whether
some objective factor external to the defense impeded counsel's efforts to comply with the
state's procedural rule. "Objective factors" include the novelty of the claim, interference by
officials so as to make compliance with the procedural rule unpracticable, and ineffective
assistance of counsel. When the "cause" is ineffective assistance of counsel, that issue must
first be presented to the state courts. See also, Reed v. Ross, 468 U.S. 1, 104 S.Ct. 2901, 82
L.Ed.2d 1 (1984); Dugger v. Adams, 489 U.S. 401, 109 S.Ct. 1211, 103 L.Ed.2d 435 (1989);
Francis v. Henderson, 425 U.S. 536, 96 S.Ct. 1708, 48 L.Ed.2d 149 (1976) (defendant, who
challenged the composition of the grand jury, failed to make the requisite showing to avoid
procedural default).

Murray v. Carrier, 477 U.S. 478, 106 S.Ct. 2639, 91 L.Ed.2d 397 (1986) There is an exception
to the "cause" requirement "where a constitutional violation has probably resulted in the
conviction of one who is actually innocent." The case was remanded to determine whether the
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undisclosed material would establish defendant's actual innocence. See also, Smith v. Murray,
477 U.S. 527, 106 S.Ct. 2661, 91 L.Ed.2d 434 (1986). 

Smith v. Digmon, 434 U.S. 332, 98 S.Ct. 597, 54 L.Ed.2d 581 (1978) Federal court erred by
assuming that habeas petitioner failed to raise federal constitutional claim in state courts
merely because lower court opinion contained no reference to such claim.

Harris v. Reed, 489 U.S. 255, 109 S.Ct. 1038, 103 L.Ed.2d 308 (1989) The "plain statement"
rule applies to federal habeas petitions. Thus, procedural default will not bar consideration
of a federal claim on habeas review unless the last state court rendering judgment in the case
clearly and expressly stated that the judgment rested on state procedural bar. Here, the state
appellate court did not clearly and expressly rely on waiver as ground for rejecting petitioner's
ineffective assistance of counsel claim.

Engle v. Isacc, 456 U.S. 107, 102 S.Ct. 1558, 71 L.Ed.2d 783 (1982) Petitioners were barred
from bringing their claims (that the erroneous jury instructions denied them due process)
because they failed to timely object in the state courts and failed to show prejudice. See also,
Wainwright v. Sykes, 433 U.S. 72, 97 S.Ct. 2497, 53 L.Ed.2d 594 (1977).

Lefkowitz v. Newsome, 420 U.S. 283, 95 S.Ct. 886, 43 L.Ed.2d 196 (1975) Where state law
allows a defendant to plead guilty without forfeiting the right to judicial review of certain
constitutional issues in state courts, defendant is not foreclosed from pursuing those claims
in federal habeas corpus proceedings. Compare, Tollett v. Henderson, 411 U.S. 258, 93 S.Ct.
1602, 36 L.Ed.2d 235 (1973). See also, Menna v. New York, 423 U.S. 61, 96 S.Ct. 241, 46
L.Ed.2d 195 (1975) (a plea of guilty in State court does not waive double jeopardy); Blackledge
v. Perry, 417 U.S. 21, 94 S.Ct. 2098, 40 L.Ed.2d 628 (1974) (the entry of a guilty plea to a
felony charge did not preclude raising a due process claim in federal habeas corpus
proceedings, where the claim went to the very power of the state to bring the petitioner into
court to answer the charges against him).

Schlup v. Delo, 513 U.S. 298, 115 S.Ct. 851, 130 L.Ed.2d 808 (1995) Where a habeas
petitioner claims actual innocence to avoid a finding that constitutional errors have been
procedurally defaulted, he needs show only that "it is more likely than not that no reasonable
juror would have found [him] guilty" in the absence of the error. See, Murray v. Carrier, 477
U.S. 478 (1986). In making this determination, the court may consider relevant evidence that
was either excluded or unavailable at trial, and must presume that a reasonable juror would
fairly consider all evidence and follow the court's instructions. The Court also stressed that
the Carrier standard is not as strict as that applied to reasonable doubt claims (that no
reasonable juror could have voted to convict), because under Carrier the court may consider
matters of credibility and must focus on the trier of fact's "likely behavior" instead of on
whether there is any evidence to support the verdict. Because the lower courts did not apply
Carrier to defendant's claims, the Court remanded the cause for further proceedings. 

McCleskey v. Zant, 499 U.S. 467, 111 S.Ct. 1454, 113 L.Ed.2d 517 (1991) The "abuse of the
writ" doctrine, which bars a defendant from filing a second habeas corpus petition raising
claims that could have been argued in his first petition, applies not only where the claim was
actually raised and abandoned in the earlier petition, but also where it was omitted from the
first petition through inexcusable neglect. Where a second or subsequent habeas petition is
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filed, and the prosecution pleads abuse of the writ, petitioner has the burden to show sufficient
"cause and prejudice" to excuse his failure to raise the claim earlier. Petitioner in this case
could not show sufficient cause to excuse his failure to raise a Massiah issue in his first habeas
petition. Although additional factual support was discovered before the second petition was
filed, there was a sufficient factual basis to allege the claim in the original petition.

Kuhlmann v. Wilson, 477 U.S. 436, 106 S.Ct. 2616, 91 L.Ed.2d 364 (1986) Federal courts
should entertain successive habeas petitions only in "rare instances" when the "ends of justice"
so require. The "ends of justice" require that such petitions be considered "only where the
prisoner supplements his constitutional claim with a colorable showing of factual innocence."
See also, Woodard v. Hutchins, 464 U.S. 377, 104 S.Ct. 752, 78 L.Ed.2d 541 (1984); Sanders
v. U.S., 373 U.S. 1, 83 S.Ct. 1068, 10 L.Ed.2d 148 (1963). 

Lonchar v. Thomas, 517 U.S. 314, 116 S.Ct. 1293, 134 L.Ed.2d 440 (1996) In a capital case,
a federal district court may dismiss a first habeas corpus petition only if it can do so on the
merits. Courts lack authority to dismiss a first habeas petition for equitable reasons (i.e.,
"abuse of the writ"); the authority to dismiss for abuse of the writ applies only where
defendant has previously filed at least one habeas petition. It was irrelevant that defendant
filed his petition at the "eleventh hour" and only because he hoped to delay his execution.
Neither the timing of the petition nor petitioner's motivation is relevant to whether a first
habeas petition must be considered. Also, unless the trial court is able to dismiss a first habeas
petition on the merits before the petitioner is executed, it is obligated to issue a stay of
execution. 

Duncan v. Walker, 533 U.S. 167, 121 S.Ct. 2120, 150 L.Ed.2d 251 (2001) A federal habeas
corpus petition is not a "properly filed application for State post-conviction or other collateral
review" under 28 USC §224(d)(2), which provides that the statute of limitations for a federal
habeas petition is tolled while such an application is pending. Congress intended to provide
an incentive to exhaust state remedies before proceeding to federal collateral proceedings, and
the statute of limitations is therefore tolled only for post-conviction proceedings that occur
under state law. 

Edwards v. Carpenter, 529 U.S. 446, 120 S.Ct. 1587, 146 L.Ed.2d 518 (2000) A federal
constitutional issue set forth to satisfy the "cause and prejudice" test for claims that have been
procedurally defaulted is itself subject to the requirement that constitutional issues must be
presented to state courts before they may be raised in federal habeas corpus proceedings.
Where defendant alleged that his failure to raise a federal issue in state court was caused by
appellate counsel's ineffectiveness, but the ineffectiveness issue had not been raised in state
court within the time limits provided by state law, defendant was required to satisfy the
"cause and prejudice" standard as to the ineffective assistance claim as well. 

Slack v. McDaniel, 529 U.S. 473, 120 S.Ct. 1595, 146 L.Ed.2d 542 (2000) Where a petition
is dismissed for failure to exhaust state remedies, and the petitioner returns to federal court
after exhausting state remedies, the renewed petition is not a "second or successive petition"
for purposes of Rule 9(b), which held that a "second or successive petition" alleging new and
different grounds may be dismissed if the judge finds that the failure to assert the issues in
a prior petition constituted an "abuse of the writ." See also, Stewart v. Martinez-Villareal, 523
U.S. 637, 118 S.Ct. 1618, 140 L.Ed.2d 849 (1998) (same). 
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Williams v. Taylor, 529 U.S. 420, 120 S.Ct. 1479, 146 L.Ed.2d 435 (2000) 
1. Under 28 USC §2254(e)(2), as amended by the Antiterrorism and Effective Death

Penalty Act, where a federal habeas petitioner "has failed to develop the factual basis of a
claim in state court proceedings," an evidentiary hearing is allowed only if: (1) the claim relies
on a new rule of constitutional law that was previously unavailable or a factual predicate that
could not have been previously discovered through the exercise of due diligence, and (2) the
facts show by clear and convincing evidence that defendant would not have been convicted
absent the error. 

2. The phrase "the applicant has failed to develop the factual basis of a claim in state
court proceedings" was intended to preclude an evidentiary hearing only where the failure to
develop the factual basis was the result of a "lack of diligence, or some greater fault,
attributable to the prisoner" or his attorney.

3. Here, the record showed a lack of diligence as to a Brady claim, but did not show lack
of diligence concerning claims that a juror failed to disclose her possible bias against defendant
and the prosecutor failed to disclose his knowledge of the juror's possible bias. 

4. Petitioner did not waive the claim by failing to raise it in state court once he learned
of it. By the time petitioner's investigator for federal habeas uncovered the information, the
state habeas action had been completed.

O'Sullivan v. Boerckel, 526 U.S. 838, 119 S.Ct. 1728, 144 L.Ed.2d 1 (1999)
1. To exhaust state remedies, a state prisoner must give state courts "one full

opportunity to resolve any constitutional issues by invoking one complete round of the State's
established appellate review process." An Illinois criminal defendant exhausts state remedies
only by presenting his habeas issues in a petition for leave to appeal to the Illinois Supreme
Court. 

2. A state prisoner need not file repetitive petitions in state court once a petition on the
same point has been denied, and need not invoke extraordinary remedies that are alternatives
to the standard process of review (at least "where the state courts have not provided relief
through those remedies in the past"). Instead, the exhaustion doctrine requires only that state
courts be given a fair opportunity to act on a claim. 

3. An "unavailable" state remedy need not be exhausted. The court concluded, however,
that Illinois Supreme Court Rule 315(a), which specifies considerations used to determine
whether to hear a particular case as "a matter of sound judicial discretion," merely sets forth
factors that the Illinois Supreme Court may consider in deciding whether to grant leave to
appeal. Because the court "is free to take cases that do not fall easily within the description
listed in the Rule," the specification of certain factors does not mean that review is
"unavailable" where none of the specified factors is present. 

Strickler v. Greene, 527 U.S. 263, 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999) Defendant showed
sufficient "cause" for failing to raise a Brady v. Maryland claim in state collateral proceedings.
However, defendant showed insufficient "prejudice" to excuse the default. 

Bousley v. U.S., 523 U.S. 614, 118 S.Ct. 1604, 140 L.Ed.2d 828 (1998) "Actual innocence"
means "factual innocence," not merely that the evidence was legally insufficient. Because the
lower court did not determine whether the petitioner could satisfy the "actual innocence" test,
the cause was remanded for a hearing at which the government could present all its evidence
concerning defendant's guilt, whether or not it had presented that evidence at the original
guilty plea proceeding. 
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Trest v. Cain, 522 U.S. 87, 118 S.Ct. 478, 139 L.Ed.2d 444 (1997) In a habeas proceeding, the
court of appeals is not "required" to raise the issue of procedural default sua sponte. The court
declined to consider the circumstances under which the court of appeals should reach an issue
of procedural default that has not been raised by the parties. 

Baldwin v. Reese, 541 U.S. 27, 124 S.Ct. 1347, 158 L.Ed.2d 64 (2004) A petitioner does not
"fairly present" his claim to a state court where a petition for discretionary state court review
fails to expressly refer to the fact that a federal claim is raised, but the state court could have
discovered the federal claim by reading a lower court's opinion. A rule requiring state court
justices to read documents other than the petition for discretionary review would impose an
undue burden on state courts, and is unnecessary because the petitioner need only identify the
federal nature of his claim in order to comply with the exhaustion requirement. Defendant's
state court petition for discretionary review, which specifically alleged that trial counsel's
conduct violated the Federal Constitution, did not exhaust state remedies concerning a claim
that appellate counsel was ineffective. 

Banks v. Dretke, 540 U.S. 668, 124 S.Ct. 1256, 157 L.Ed.2d 1166 (2004) The court of appeals
erred by dismissing, on procedural grounds, a federal habeas corpus petitioner's claims that
prosecutors violated Brady v. Maryland by withholding information (that a witness was a paid
police informant who set up a visit by defendant so police could develop evidence to use against
defendant), which could have been used to discredit key witnesses at a murder trial and death
penalty sentencing hearing. Where a Brady claim is involved, the "cause" and prejudice"
requirements (for failure to exhaust) parallel two of the requirements for the Brady claim
itself. "Cause" is shown where defendant's failure to raise the claim in state proceedings was
due to the prosecution's suppression of relevant evidence, and "prejudice" is shown where the
suppressed evidence is "material" under Brady. Although defendant did not fully develop the
evidentiary basis for his Brady claim in state court, he established "cause" for failing to do so
where he did not learn of the suppressed evidence until federal habeas proceedings (though
the state knew of the information at the time of defendant's trial). The Court found
insignificant defendant's failure to request additional investigative resources during state
collateral proceedings.

House v. Bell, 547 U.S. 518, 126 S.Ct. 2064, 165 L.Ed.2d 1 (2006) A prisoner who asserts that
he is innocent of the crime for which he was convicted, as a means of demonstrating cause and
prejudice for a waived issue, may bring a federal habeas action if it is more likely than not that
no reasonable juror would have voted to convict had the newly available evidence been
considered. In making this determination, the habeas court must consider the effect of the
newly-discovered evidence in light of all of the evidence that was presented at trial. Although
the "actual innocence" exception applies only in "extraordinary" cases, petitioner is required
to show only that it is more likely than not that he would have been acquitted by a reasonable
jury; he need not establish an "absolute certainty" of acquittal.

Here, defendant presented sufficient new evidence to establish that a reasonable jury
would not have convicted him had it considered all the evidence. 

The claim of actual innocence did not render defendant's imprisonment and scheduled
execution unconstitutional. Although defendant cast considerable doubt of his guilt, he had
not made a sufficient showing of actual innocence to satisfy the "extraordinarily high"
standard anticipated by Herrera v. Collins, 506 U.S. 390 (1993).
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Massaro v. U.S., 538 U.S. 500, 123 S.Ct. 1690, 155 L.Ed.2d 714 (2003) A person convicted of
a federal crime does not waive an ineffective assistance of counsel claim by raising it for the
first time in a collateral proceeding, even if the issue could have been raised on direct appeal.
To raise ineffective assistance of counsel questions on direct appeal, defendants would
frequently force such issues to be decided before an adequate record had been developed, and
would cause increased inefficiency in reviewing courts. But, ineffective assistance claims may
also be raised on direct appeal, for there may be cases where trial counsel's ineffectiveness is
so apparent from the record that appellate counsel should raise it or cases where the appellate
court addresses the obvious deficiencies sua sponte. 

Panetti v. Quarterman, 551 U.S. 930, 127 S.Ct. 2842, 168 L.Ed.2d 662 (2007) Under Ford
v. Wainwright, 477 U.S. 399 (1986), a state may not carry out a death sentence against an
insane prisoner, even one who was found competent to stand trial.

Congress did not intend to apply the general prohibition on successive habeas petitions
where a capital defendant challenges his competency to be executed as soon as that issue
becomes ripe, even where defendant failed to raise a competency challenge in his initial habeas
proceeding challenging the conviction and death sentence. 

The Texas courts' failure to follow the minimum procedures mandated by Ford -
including the right to a fair hearing at which defendant is allowed to present evidence -
represented an unreasonable application of clearly established federal law. 

Rhines v. Weber, 544 U.S. 269, 125 S.Ct. 1528, 161 L.Ed.2d 440 (2005) A district court has
the discretion to enter stay-and-abeyance orders (as in this case, where the court held petition
in abeyance while petitioner pursued his unexhausted claims in state court, instead of
dismissing the petition or allowing petitioner to withdraw the unexhausted claims). But,
considering that the interplay between the limitations period and the requirement that
petitioners not be permitted to proceed on mixed petitions had caused grave problems for
petitioners and courts, and that stay-and-abeyance orders frustrate AEDPA's twin objectives
of encouraging petitioners to first seek relief in state courts and reducing delays, a stay should
be granted only upon a showing of good cause for the failure to exhaust and with reasonable
time limits on the petitioner's trip to state court and back. A stay should not be granted if the
unexhausted claims are plainly meritless or the petitioner has engaged in intentionally
dilatory litigation tactics.

Smith v. Texas, 550 U.S. 297, 127 S.Ct. 1686, 167 L.Ed.2d 632 (2007) Claim that special
issues presented to capital sentencing jury prevented the jury from adequately considering
mitigating evidence was properly preserved, notwithstanding state court's characterization
of claim as challenging a separate error, arising from a supplemental nullification jury
instruction. The state court's holding of procedural default was based on its misunderstanding
of the case and federal law, and was not an "independent State ground" that barred relief. 

________________________________________
Cumulative Digest Case Summaries §9-5(b)

Martinez v. Ryan, ___ U.S. ___, ___ S. Ct. ___, ___ L.Ed.2d ___ (2012) (No. 10-1001, 3/20/12)
1. When reviewing the constitutionality of state convictions, federal habeas courts are

governed by several rules that are designed to afford finality to state court judgements. One
such rule provides that a federal court will not review the merits of federal constitutional
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claims which the State courts declined to hear because the petitioner failed to abide by a state
procedural rule. Thus, the state court’s invocation of a procedural default rule to deny review
of a prisoner’s claims precludes federal review of that claim if the state procedural rule is a
non-federal ground which is adequate to support the judgment, firmly established, and
consistently followed. 

The doctrine of procedural default does not bar review of a defaulted claim, however,
where the prisoner can show “cause” for the default and “prejudice” from a violation of federal
law. In Coleman v. Thompson, 501 U.S. 722 (1991), the Supreme Court noted that as a
matter of fairness, an attorney’s errors during a direct appeal may serve as “cause” to excuse
a procedural default. Coleman also found, however, that an attorney’s errors during collateral
proceeding, where there is no constitutional right to counsel, do not constitute “cause” for
excusing a default. 

2. The Supreme Court concluded that where state law prohibits an issue concerning
ineffective assistance of trial counsel from being raised on direct appeal, and requires that
such issues be raised for the first time in State collateral proceedings, the petitioner shows
“cause” for failing to raise the issue in state courts where he demonstrates either that: (1) he
did not have counsel for his initial state collateral review, or (2) that his attorney at his initial
state collateral review was ineffective under Strickland. The court stressed that its holding
was based on equitable considerations and was not a matter of constitutional law.
Furthermore, the court declined to consider the issue left open by Coleman - whether there
is a federal constitutional right to the effective assistance of counsel in a collateral proceeding
which represents the first opportunity under state law for the defendant to present a
constitutional claim. 

3. In dissent, Justices Scalia and Thomas stated that the majority’s “equitable” rule
cannot be limited to claims of ineffective assistance of trial counsel, which are no different
from “other cases in which initial state habeas will be the first opportunity for a particular
claim to be raised.” 

Trevino v. Thaler, ___ U.S. ___, ___ S.Ct. ___, ___ L.Ed.2d ___ (2013) (No. 11-10189, 5/28/13)
1. In reviewing the constitutionality of State convictions, a federal court will not

consider the merits of federal constitutional claims which the State courts declined to hear
because the petitioner failed to abide by a State procedural rule. Thus, the State court’s
finding of procedural default precludes federal review of that claim so long as the State
procedural rule which was defaulted is a non-federal ground which is adequate to support the
ruling, firmly established, and consistently followed. 

This doctrine does not bar review of a defaulted claim if the prisoner can show “cause”
for the default and “prejudice” from the federal constitutional violation. In Coleman v.
Thompson, 501 U.S. 722 (1991), the Supreme Court held that as a matter of fairness, an
attorney’s error on direct appeal may serve as “cause” to excuse a procedural default. However,
because there is no constitutional right to counsel on collateral review, Coleman held that
attorney error during collateral proceedings does not constitute “cause” for excusing a default.

In Martinez v. Ryan, 566 U.S. 1 (2012), the court recognized an exception to the
Coleman rule where State law requires that the issue of ineffective assistance of trial counsel
be raised in State collateral proceedings rather than on direct appeal. Under such
circumstances, “cause” for failing to raise the issue in State court may be shown where the
defendant did not have counsel for his initial State collateral review or where his attorney at
that review was ineffective under Strickland. 

2. Here, the court concluded that the Martinez exception applied where a State
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purported to permit ineffective assistance of trial counsel to be raised on direct appeal, but by
practice made it “virtually impossible for appellate counsel to adequately present” such issues
until collateral proceedings. The court noted that Texas courts have repeatedly held that the
trial record rarely contains the information necessary to assert a claim on ineffective
assistance of trial counsel, and that procedures to permit the record to be expanded are usually
unsuccessful in time for direct appeal. Thus, under Texas practice, a State habeas corpus
action is usually necessary to gather the evidence necessary to evaluate ineffective assistance
of counsel claims. The Supreme Court concluded that because Texas practice in effect requires
defendants to raise trial counsel’s ineffectiveness on collateral review, the Martinez exception
applies. Thus, a Texas litigant may show “cause” for a State default where he shows either
that he did not have counsel for state collateral review or that his attorney was ineffective. 

Top

§9-5(c)
Procedure

Keeney v. Tamayo-Reyes, 504 U.S. 1, 112 S.Ct. 1715, 118 L.Ed.2d 318 (1992) The
"deliberate bypass" standard does not apply when determining whether a habeas petitioner
is entitled to an evidentiary hearing. Instead, petitioner must establish sufficient cause to
excuse the failure to develop the record and actual prejudice resulting from that failure. The
"cause and prejudice" standard serves the same purposes in this situation as where a state
claim has been waived. 

Also, the "fundamental fairness" exception applies to the cause-and-prejudice standard,
so that a habeas petitioner may obtain an evidentiary hearing if a fundamental miscarriage
of justice would otherwise result. 

Finally, because there is no federal constitutional right to the effective assistance of
counsel in state collateral proceedings, an attorney's poor performance in developing the record
in state court will not be "cause" for purposes of requiring a federal hearing. 

Harris v. Nelson, 394 U.S. 286, 89 S.Ct. 1082, 22 L.Ed.2d 281 (1969) Though the rules of civil
procedure do not apply to habeas corpus proceedings, federal courts may fashion appropriate
modes of procedure by analogy to existing rules. 

U.S. v. MacCollom, 426 U.S. 317, 96 S.Ct. 2806, 48 L.Ed.2d 666 (1976) Statute providing that
petitioner is to be given a free transcript if "the trial judge certifies that the suit or appeal is
not frivolous and that the transcript is needed to decide the issue presented" upheld. 

Browder v. Department of Corrections, 434 U.S. 257, 98 S.Ct. 556, 54 L.Ed.2d 521 (1978)
Federal rules of civil procedure, which require a notice of appeal to be filed within 30 days of
final judgment unless rehearing is requested within 10 days, apply to habeas corpus
proceedings. 

Thompson v. Keohane, 516 U.S. 99, 116 S.Ct. 457, 133 L.Ed.2d 383 (1995) State court "in
custody" determinations (i.e., determinations regarding whether defendant was in custody for
Miranda purposes) are not factual findings entitled to a presumption of correctness. In the
context of 28 U.S.C. §2254(d), the only factual issues entitled to a presumption of correctness
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are those concerning "basic, primary, or historical facts"; in other words, facts "in the sense
of a recital of external events and the credibility of their narrators." Where an issue involves
questions of law or "mixed" questions of law and fact, as with "in custody determinations," no
presumption of correctness attaches to state court findings and such determinations must be
independently reviewed (though a presumption of correctness applies to the trial court's
findings regarding the circumstances of the interrogation).

Wainwright v. Witt, 469 U.S. 412, 105 S.Ct. 844, 83 L.Ed.2d 841 (1985) The presumption of
correctness as to state court findings on factual issues applies to findings in regard to juror
qualifications. See also, Patton v. Yount, 467 U.S. 1025, 104 S.Ct. 2885, 81 L.Ed.2d 847 (1984). 

Miller v. Fenton, 474 U.S. 104, 106 S.Ct. 445, 88 L.Ed.2d 405 (1985) The voluntariness of a
confession is not an issue of fact that is entitled to a presumption of correctness, but is instead
a legal question calling for independent consideration by the federal habeas court. 

Sumner v. Mata, 449 U.S. 539, 101 S.Ct. 764, 66 L.Ed.2d 722 (1981) Requirement that
federal courts explain their reasons for not presuming the correctness of state court factual
findings applies to such findings of state trial and reviewing courts. 

Maggio v. Fulford, 462 U.S. 111, 103 S.Ct. 2261, 76 L.Ed.2d 794 (1983) State court
determination that defendant was competent to stand trial was "fairly supported by the
record," and federal court's conclusion to the contrary was improper, for the federal court
erroneously substituted its judgment as to credibility of witnesses for that of the state court. 

Withrow v. Williams, 507 U.S. 690, 113 S.Ct. 1745, 123 L.Ed.2d 407 (1993) The district court
erred by granting habeas relief on an issue that was never raised or argued by the parties. 

O'Neal v. McAninch, 513 U.S. 432, 115 S.Ct. 992, 130 L.Ed.2d 947 (1995) A habeas corpus
petitioner does not bear the burden to establish that constitutional error was prejudicial;
instead, reversal is required unless the error had no "substantial and injurious" effect on the
verdict. In the rare case in which the district judge's evaluation of the error is "so evenly
balanced that he feels himself in virtual equipoise as the harmlessness of the error," habeas
corpus relief must be granted. 

Parke v. Raley, 506 U.S. 20, 113 S.Ct. 517, 126 L.Ed.2d 391 (1992) Due process does not
prohibit a state from requiring that the defense rebut a presumption of validity concerning
prior convictions introduced to impose an enhanced sentence. 

Tyler v. Cain, 533 U.S. 656, 121 S.Ct. 2478, 150 L.Ed.2d 632 (2001) A claim that was not
presented in a previous habeas petition must be dismissed unless it: (1) is predicated on newly
discovered facts that call into question the accuracy of the guilty verdict, or (2) involves a
previously unavailable "new rule" of constitutional law that has been made "retroactive to
cases on collateral review by the Supreme Court." A new rule has "been made retroactive to
cases on collateral review by the Supreme Court" only where the U.S. Supreme Court has
specifically held that the rule is retroactive, either in a single case or in a combination of
rulings which "necessarily dictate retroactivity." Cage v. Louisiana, 498 U.S. 39 (1990), which
held that a jury instruction that was reasonably likely to be interpreted as permitting
conviction without proof beyond a reasonable doubt violated the constitution, has not been
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made retroactive to cases on collateral review.

Slack v. McDaniel, 529 U.S. 473, 120 S.Ct. 1595, 146 L.Ed.2d 542 (2000) Habeas corpus
appeals initiated after April 24, 1996 - the effective date of the Antiterrorism and Effective
Death Penalty Act of 1996 - are subject to the procedural provisions of the act. Lindh v.
Murphy, 521 U.S. 320 (1997), which held that the AEDPA did not apply to cases filed in
district court before the effective date of the Act, concerned only trial court proceedings and
did not purport to determine the procedure for appeals. 

Slack v. McDaniel, 529 U.S. 473, 120 S.Ct. 1595, 146 L.Ed.2d 542 (2000) Where the district
court denies a federal habeas corpus petition on procedural grounds, without reaching the
underlying constitutional issue, a certificate of appealability should be issued where the
petitioner shows that: (1) "jurists of reason would find it debatable whether the petition states
a valid claim of the denial of a constitutional right," and (2) "jurists of reason would find it
debatable whether the district court was correct in its procedural ruling." See also, Banks v.
Dretke, 540 U.S. 668, 124 S.Ct. 1256, 157 L.Ed.2d 1166 (2004) (the lower courts erred by
denying defendant a certificate of appealability because the issue in question was one on which
reasonable jurists could disagree).

Fry v. Pliler, 551 U.S. 112, 127 S.Ct. 2321, 168 L.Ed.2d 16 (2007) On federal habeas review,
the standard of harmlessness is whether the error "had substantial and injurious effect or
influence in determining the jury's verdict." (See Brecht v. Abrahamson, 507 U.S. 619 (1993).

________________________________________
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Burt v. Titlow, __ U.S. __, 2013 WL 5904117 (No. 12-414, 11/5/13)
1. When a federal habeas petitioner challenges the factual basis for a state court

decision rejecting a claim, the federal court may overturn the state court judgment only if it
was based on an unreasonable determination of the facts in light of the evidence presented in
the state court proceeding. 28 U.S.C. §2254(d)(2). A state court factual determination is not
unreasonable merely because the federal habeas court would have reached a different result.

There is also a highly deferential standard for reviewing claims of legal error by state
courts. A writ of habeas corpus may issue only if the state court’s decision was contrary to, or
involved an unreasonable application of, clearly established federal law as determined by the
United States Supreme Court. 28 U.S.C. §2254(d)(1).

2. The state court’s factual finding that defense counsel advised defendant to withdraw
her guilty plea based on defendant’s assertion of her innocence was not unreasonable.
Defendant passed a polygraph exam, and discussed her case with a jailer who advised her not
to plead guilty if she was not guilty. This set in motion defendant’s decision to retain new
counsel on the eve of the trial of her co-defendant at which she was to testify and self-
incriminate as part of the plea agreement. Defendant maintained her innocence at trial after
her plea was withdrawn. 

The state court was aware of new counsel’s representation to the court that withdrawal
of the plea was based on the length of the sentence offered by the prosecution. This statement
was not inconsistent with defendant’s assertion of her innocence. A defendant convinced of her
innocence may be more likely to drive a hard bargain with the prosecution before pleading
guilty.
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Viewing the record as a whole, the court of appeals set aside a reasonable state court
determination in favor of its own debatable interpretation of the record.

3. The court of appeals concluded that counsel was ineffective because the record
contained no evidence that he gave constitutionally adequate advice on whether to withdraw
the guilty plea. The absence of evidence cannot overcome the strong presumption established
by Strickland v. Washington that counsel’s conduct falls within the wide range of
reasonable professional assistance. 

The only fact offered in support of the court’s conclusion that counsel was ineffective
was his failure to retrieve defendant’s file from her prior attorney before withdrawing the
guilty plea. But the record does not indicate how much he was able to glean about defendant’s
case from other sources. Counsel was entitled to rely on defendant’s admission in open court
that her prior attorney had explained that the State’s evidence would support a first-degree
murder conviction to conclude that defendant wanted to withdraw her plea despite her
understanding of the strength of the prosecution’s case.

Cullen v. Pinholster, ___ U.S. ___, 131 S.Ct. 1388, ___ L.Ed.2d ___, 2011 WL 1225705 (2011)
(No. 09-1088, 4/4/11)

A federal court may not grant habeas corpus relief to a state-court prisoner unless the
state court’s adjudication of the prisoner’s federal constitutional claim: “1) resulted in a
decision that was contrary to, or involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United States, or 2) resulted in a
decision that was based on an unreasonable determination of the facts in light of the evidence
presented in the State court proceeding.” 28 U.S.C. §2254(d).

Review under §2254(d)(1) is limited to the record before the state court that adjudicated
the claim on its merits. State-court decisions are measured against the Supreme Court’s
precedents as of the time that the state court renders its decision. It would make no sense to
ask federal courts to analyze whether a state court’s adjudication resulted in a decision that
unreasonably applied federal law to facts not before the state court.

Johnson v. Williams, 568 U.S. ___, ___ S.Ct. ___, ___ L.Ed.2d ___, 2013 WL 610199 (No. 11-
465, 2/20/13)

1. AEDPA restricts the circumstances under which a federal habeas court may grant
relief to a state prisoner whose claim has been “adjudicated on the merits” in state court. To
grant relief, the adjudication of the claim must have either resulted in a decision that was
“contrary to, or involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States,” or “was based on an unreasonable
determination of the facts in light of the evidence presented in the State court proceeding.” 28
U.S.C. §2254(d).

2. When a federal claim has been presented to a state court and the state court has
denied relief, it may be presumed that the state court adjudicated the claim on its merits in
the absence of any indication or state-law procedural principles to the contrary. Harrington
v. Richter, 562 U.S. ___, 131 S.Ct. 770, ___ L.Ed.2d ___ (2011). This same rebuttable
presumption applies when the state court issues a decision that addresses some issues, but
does not expressly address the federal claim in question.

It is not the uniform practice of busy state courts to discuss every single claim to which
a defendant makes even a passing reference. In some circumstances, a line of state precedent
fully incorporates a related federal constitutional right and a state court may consider its
discussion of state precedent as sufficient to cover the federal claim. A state court may not
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regard a fleeting reference to the federal constitution or federal precedent as sufficient to raise
a separate federal claim. A state court may view the federal claim as too insubstantial to merit
discussion. Therefore no sound reason exists not to apply the Richter presumption where the
state court rejects a federal claim without expressly addressing it.

Creation of an irrebuttable presumption that the state court adjudicated the federal
claim on its merits is not warranted. A generalization that state courts never overlook federal
claims is incorrect as an empirical matter. AEDPA permits de novo review of a federal claim
when the evidence leads very clearly to the conclusion that the federal claim was overlooked
in state court.

The presumption that the state court rejected defendant’s federal claim on its merits
was not rebutted in this case. The state court cited to a state court decision that included a
lengthy discussion of federal cases addressing the federal claim. The cited decision understood
that it was deciding a question with federal constitutional dimensions. Throughout the state
court proceedings, defendant treated her state and federal claims as interchangeable, so it is
hardly surprising that the state courts did so as well. Defendant never petitioned the state
court for rehearing on the ground that it had failed to adjudicate her federal claim on the
merits.

McQuiggin v. Perkins, ___ U.S. ___, ___ S.Ct. ___, ___ L.Ed.2d ___, 2013 WL 2300806 (No.
12-126, 5/28/13)

Under AEDPA, a state prisoner has one year to file a federal petition for habeas corpus,
starting on the date on which the judgment became final by the conclusion of direct review or
the expiration for the time for seeking such review. If the petition alleges newly-discovered
evidence, the filing deadline is one year from “the date on which the factual predicate of the
claim or claims presented could have been discovered through the exercise of due diligence.”
28 U.S.C. §§2244(d)(1)(A) and (d)(1)(D).

Neither the one-year statute of limitations nor the due-diligence exception applies
where petitioner makes a convincing showing of actual innocence as a gateway to
consideration of the merits of a constitutional claim in a first federal habeas petition. This
conclusion is consistent with the Court’s recognition of a miscarriage-of-justice exception to
excuse various procedural defaults where the petitioner makes a credible gateway showing of
actual innocence. This exception requires petitioner to demonstrate that it is more likely than
not that no reasonable juror would have convicted the petitioner in light of the new evidence.
Nothing in §2244(d)(1) counters courts’ equitable authority to invoke the miscarriage-of-justice
exception to overcome expiration of the statute of limitations.

While habeas petitioners who assert convincing actual-innocence claims need not
demonstrate due diligence to overcome the bar of a statute of limitations, unexplained delay
in presenting new evidence is relevant to whether actual innocence has been convincingly
shown. Taking account of delay in that context, rather than as a threshold inquiry, is tuned
to the rationale of the miscarriage-of-justice exception – ensuring that federal constitutional
errors do not result in the incarceration of innocent persons.

Ryan v. Gonzales, ___ U.S. ___, ___ S.Ct. ___, ___ L.Ed.2d ___ (2013) (No. 10-930, 1/8/13)
1. The incompetence of a state prisoner does not require suspension of the prisoner’s

federal habeas corpus proceedings. No statute directs federal courts to stay proceedings when
habeas petitioners are found to be incompetent. 

2. There is no right to competence that flows from a federal statute guaranteeing state
capital prisoners the right to federally-funded counsel in habeas proceedings. If the right to
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counsel carried with it an implied right to competence, then the right to competence at trial
would flow from the Sixth Amendment right to counsel, rather than the right to due process.
The criminal trial of an incompetent defendant violates due process, not the Sixth
Amendment, even though the benefits flowing from the right to counsel at trial can be affected
if an incompetent defendant is unable to communicate with counsel. Given the backward-
looking, record-based nature of most federal habeas proceedings, habeas counsel can generally
provide effective representation to a habeas petitioner regardless of the petitioner’s
competence. There is no reason to assume that Congress intended to depart from this
constitutional analysis and create a right to competence within the statutorily-created right
to counsel.

3. Nor can the right to competence be found in a federal statute providing for
competency proceedings in a federal prosecution prior to sentencing or after the
commencement of probation or supervised release. By its terms, the statute does not apply to
state prisoners.

4. Courts do have the power to issue stays where a stay would be a proper exercise of
discretion. Where petitioner’s claims are record-based or resolvable as a matter of law, the
district court does not abuse its discretion in denying a stay. 

Even assuming that a petitioner who is incompetent has a claim on which extrarecord
evidence might be relevant, granting an indefinite stay is inappropriate and inconsistent with
AEDPA’s objective of encouraging finality. If the claim could substantially benefit from
petitioner’s assistance, the district court should take into account whether petitioner will
regain competence in the foreseeable future. Where there is no reasonable hope of competence,
a stay is inappropriate.

White v. Woodall, ___ U.S.___, ___ S. Ct. ___, ___ L.E.2d ___, (2014) (12-794, 4/23/14)
1. A federal court is permitted to grant habeas relief on a claim already adjudicated on

the merits in State court only if the State court adjudication resulted in a decision that was
contrary to or involved an unreasonable application of clearly established federal law as
determined by the United States Supreme Court. “Clearly established federal law” includes
only the “holdings, as opposed to the dicta,” of Supreme Court decisions. To constitute an
“unreasonable application of” a Supreme Court holding, the State court holding must be
“objectively unreasonable” and not merely wrong. 

To obtain habeas relief on a State conviction, the prisoner must show that the State
court’s ruling on the federal claim was so lacking in justification that the existence of an error
is beyond any possibility of “fairminded disagreement.” The court stressed that it has not
adopted a rule that the standard for federal habeas relief is satisfied where a State court acted
unreasonably by refusing to extend a governing legal principle to a new context in which it
should apply. 

2. The Kentucky Supreme Court concluded that the Fifth Amendment does not require
the trial court to instruct the jury at a death penalty hearing that no adverse inference is to
be drawn from the defendant’s failure to testify. The U.S. Supreme Court held that the State
court’s interpretation was not contrary to the actual holding of any U.S. Supreme Court case,
and concerned an issue which was left open by those decisions. Thus, the federal district court
erred by granting habeas relief.

Griffin v. Pierce, 622 F.3d 831 , 2010 WL 3655899 (7th Cir. 2010) 
A federal court may grant habeas relief only if the state court’s adjudication of the

federal constitutional claim was contrary to or involved an unreasonable application of clearly
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established federal law as determined by the Supreme Court, or was based on an unreasonable
determination of the facts in light of the evidence presented. 28 U.S.C. § 2254(d). A state court
unreasonably applies federal law if it identifies the correct legal principle but unreasonably
applies it to the facts of the case, or unreasonably refuses to extend a principle to a context in
which it should apply. A state court decision involves an unreasonable determination of the
facts if it rests upon fact-finding that ignores the clear and convincing weight of the evidence.

1. With respect to defendant’s claim that the prosecution obtained his conviction
through the use of false testimony that a representative of the prosecution knew to be false,
the court concluded that defendant could not demonstrate that there was a reasonable
likelihood that the false evidence could have affected the jury’s judgment. Even discounting
the testimony of the prosecution witness who testified falsely regarding the consideration for
his testimony, defendant’s conviction was secure. Defendant made a court-reported confession
testified to by both the court reporter and an Assistant State’s Attorney, who also testified to
a consistent oral confession made to him by the defendant. Defendant’s refusal to sign the
court-reported statement was of little consequence. There was an audiotape of a conversation
between the witness and the defendant in which the defendant confessed. The Assistant
State’s Attorney testified that he overheard that conversation. Although the tape recording
was unintelligible at the time of the habeas proceeding, there was no evidence that it was
unintelligible at the time of the state court proceedings.

2. The state court unreasonably concluded that defendant was not prejudiced by his
attorney’s failure to conduct any investigation into mitigation in preparation for defendant’s
capital sentencing hearing. Had the attorney conducted the investigation, the sentencing court
would have learned about aspects of defendant’s background that the Supreme Court has
declared relevant in assessing a defendant’s moral culpability: his father’s alcoholism and
abusiveness; his mother’s absence from the home and the circumstances of her death, as well
as how it affected him, including increasing mental abuse from his father; his diagnosis of
schizophrenic reaction chronic undifferentiated type with suicidal tendencies; details of his
mental health and drug addition; his suicide attempts and attempts at self-mutilation; and
his good acts of caring for dying and ill family members, including his father.

The state Supreme Court concluded that there was no reasonable probability that the
mitigating evidence would have persuaded the sentencing court not to impose the death
penalty. It was unclear how much weight that court gave to the sentencing court’s statement
that the mitigating evidence would not have changed the sentence, but the sentencing court’s
statement is not conclusive. The question is not whether a particular judge would have
imposed a different sentence, but whether there is a reasonable probability that the sentence
would have been different, based on an objective evaluation of the evidence.

The state Supreme Court also failed to evaluate the totality of the mitigating evidence
against the aggravation, focusing only on the seriousness of the offense, the corroboration of
the confession, and defendant’s lengthy criminal history. The Supreme Court’s assessment
that the mitigating evidence was not inherently mitigating and cumulative of the pre-sentence
investigation report, which was incomplete and misleading, was unreasonable.

(Defendant was represented by Staff Attorney Gregory Swygert, Capital Post-
Conviction Unit.)
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§9-5(d)
Effect of Decisions and Retroactivity

Teague v. Lane, 489 U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989) "[H]abeas corpus
cannot be used . . . to create new constitutional rules of criminal procedure unless those rules
would be applied retroactively to all defendants on collateral review through one of the two
exceptions": (1) the new rule places certain kinds of primary, private individual conduct
beyond the power of the criminal law-making authority to proscribe, or (2) the new rule
requires new procedures without which the likelihood of an accurate conviction is seriously
diminished. See also, Bousley v. U.S., 523 U.S. 614, 118 S.Ct. 1604, 140 L.Ed.2d 828 (1998)
(Teague by definition applies only to new procedural rules). 

Horn v. Banks, 536 U.S. 266, 122 S.Ct. 2147, 153 L.Ed.2d 301 (2002) Under Caspari v.
Bohlen, 510 U.S. 383 (1994), if the prosecution argues that under Teague a particular
defendant is not entitled to the benefit of a new rule of constitutional law, the federal habeas
court must resolve that claim before considering the merits of the issue. 

Penry v. Lynaugh, 492 U.S. 302, 109 S.Ct. 2934, 106 L.Ed.2d 256 (1989) New rules will not
be applied or announced in habeas proceedings unless they fall into one of the two exceptions
set out in Teague. See also, Allen v. Hardy, 478 U.S. 255, 106 S.Ct. 2878, 92 L.Ed.2d 199
(1986); Butler v. McKeller, 494 U.S. 407, 110 S.Ct. 1212, 108 L.Ed. 347 (1990); Saffle v. Parks,
494 U.S. 484, 110 S.Ct 1257, 108 L.Ed.2d 415 (1990); Sawyer v. Smith, 497 U.S. 227, 110 S.Ct
2822, 111 L.Ed.2d 193 (1990).

Lambrix v. Singletary, 520 U.S. 518, 117 S.Ct. 1517, 137 L.Ed.2d 771 (1997) To determine
whether a "rule" is new under Teague, a three-step analysis is required. First, the court must
determine the date on which defendant's conviction became final. It must then "survey the
legal landscape as it then existed" and determine whether a state court considering
defendant's claim "at the time his conviction became final would have felt compelled by
existing precedent to conclude that the rule [he] seeks was required by the constitution." If a
state court would not have felt "compelled" to adopt the holding when defendant's conviction
became final, the rule is "new" for Teague purposes. Once the court determines that petitioner
seeks the benefit of a "new" rule, it must consider whether the relief sought falls within one
of the two narrow exceptions to the Teague doctrine. 

Whorton v. Bockting, 549 U.S. 406, 127 S.Ct. 1173, 167 L.Ed.2d 1 (2007) A "new" rule
generally applies only to cases that were still on direct review when the new rule was
announced. But, a "new" rule applies to a collateral proceeding if either of two exceptions
applies. The first exception permits retroactive application of a "new" rule that places a class
of private conduct beyond the power of the State to proscribe or addresses a "substantive
categorical guarante[e] accorded by the Constitution." The second exception is for "watershed
rules of criminal procedure" which implicate the fundamental fairness and accuracy of the
criminal proceeding. 

To qualify for the "watershed" exception, a "new" rule must: (1) be necessary to prevent
an impermissibly large risk of inaccurate convictions, and (2) "alter our understanding of the
bedrock procedural elements essential to the fairness of a proceeding." To satisfy the latter
requirement, the new rule must constitute a "previously unrecognized bedrock procedural
element that is essential to the fairness of a proceeding."
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Crawford v. Washington does not apply retroactively on collateral review --
Crawford is not essential to avoid the possibility of an inaccurate verdict and did not "alter
our understanding of the bedrock procedural elements essential to the fairness of a
proceeding."

Graham v. Collins, 506 U.S. 461, 113 S.Ct. 892, 122 L.Ed.2d 260 (1993) A holding is a "new
rule" where it is not "dictated" by precedent existing at the time the conviction became final.
Therefore, unless "reasonable jurists" would have felt compelled to accept defendant's claim
at the time of his conviction, the holding is a "new rule." Here, the Court did not consider
defendant's argument because the holding defendant seeks would constitute a "new rule"
under Teague. Further, none of the Teague exceptions (for rules which decriminalize a
certain class of conduct, prohibit the imposition of capital punishment on a particular class,
or concern "watershed rules of criminal procedure") is involved in this case. See also People
v. Moore, 177 Ill.2d 421, 686 N.E.2d 587 (1997) (the mere existence of contrary precedent does
not necessarily mean that a rule is "new" for Teague purposes; a question is not susceptible
to debate among reasonable minds merely because a court has adopted an illogical and
unreasonable interpretation of the law). 

Schiro v. Farley, 510 U.S. 222, 114 S.Ct. 783, 127 L.Ed.2d 47 (1994) The Court declined to
consider the State's argument (that granting relief would violate Teague), which the State
did not raise in the district court, the court of appeals, or in its brief in opposition to certiorari.
In so doing, the Court noted that it relies "heavily on the submissions of the parties at the
petition stage" and "grant[s] certiorari in the expectation of being able to decide that issue." 

Caspari v. Bohlen, 510 U.S. 383, 114 S.Ct. 948, 127 L.Ed.2d 236 (1994) While a federal court
is not required to raise Teague sua sponte, a Teague issue that is raised by the prosecution
must be resolved before the merits of the case may be reached. 

Danforth v. Minnesota, 552 U.S. 264, 128 S.Ct. 1029, 169 L.Ed.2d 859 (2008) Teague
applies only to federal habeas corpus proceedings. Teague does not restrict a state court from
applying a broader rule of retroactivity by choosing to apply "new" federal rules in state court
proceedings. The remedy a state court chooses to provide for violations of the Federal
Constitution is primarily a question of state law. The Minnesota Supreme Court erred by
finding that it lacked authority to apply Crawford v. Washington more broadly than the
United States Supreme Court has done in federal habeas proceedings. 

Schrior v. Summerlin, 542 U.S. 348, 124 S.Ct. 2519, 159 L.Ed.2d 442 (2004) Where a
conviction has become final, new substantive rules generally apply retroactively. But, a "new"
procedural rule applies retroactively to a final conviction only if it involves a fundamental
process without which the likelihood of an accurate verdict is seriously diminished. 

O'Dell v. Netherland, 521 U.S. 151, 117 S.Ct. 1969, 138 L.Ed.2d 351 (1997) "[W]e will not
disturb a final state conviction or sentence unless it can be said that a state court, at the time
the conviction or sentence became final, would have acted objectively unreasonably by not
extending the relief later sought in federal court." 

People v. Hickey, 204 Ill.2d 585, 792 N.E.2d 232 (2001) The new Supreme Court Rules for
capital trial proceedings do not, by their terms, apply retroactively to cases in which
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convictions were entered before the rules became effective. In addition, because the new rules
do not establish a constitutional standard, retroactive analysis under Teague is inapplicable. 

People v. Hudson, 195 Ill.2d 117, 745 N.E.2d 1246 (2001) Because judicial opinions
announcing new constitutional rules in criminal cases are retroactive to all cases pending on
direct review at the time the new rule was declared, and defendant's petition for writ of
certiorari was pending when J.E.B. v. Alabama, 511 U.S. 127 (1994) was decided, defendant
was entitled to have J.E.B. applied to his case. See also People v. Ford, 198 Ill.2d 68, 761
N.E.2d 735 (2001) (Apprendi is applicable to cases that were on direct appeal when Apprendi
was decided by the United States Supreme Court; defendant was entitled to application of
Apprendi although he raised the issue for the first time in an untimely petition for rehearing
in the appellate court). 

People ex rel. Madigan v. Snyder, 208 Ill.2d 457, 804 N.E.2d 546 (2004) Defendants who
had received federal habeas corpus relief in death cases and who were awaiting resentencing
were under "death sentences" and therefore subject to the governor's clemency powers. A
federal court that issues a writ of habeas corpus has no authority to revise or modify a state
court judgment, and can merely order that the petitioner be released unless the state
undertakes appropriate proceedings to correct federal constitutional violations in the
proceedings that led to the conviction or sentence. The same is true even if the federal court's
order erroneously stated that it was "vacating" the sentence. 

People v. Kizer, 318 Ill.App.3d 238, 741 N.E.2d 1103 (1st Dist. 2000) A state conviction
becomes final, for purposes of retroactivity analysis (under Teague), when direct appeals to
state courts have been exhausted and the time for seeking certiorari has elapsed (or a
certiorari petition has been denied). A rule could be considered "new" if there was a
"significant difference of opinion in the lower courts before the rule was established." If the
rule in question was handed down before the conviction became final, it is not "new" and
should have been applied in the first instance. Therefore, it is to be applied on collateral
review. If the rule is "new," it applies to collateral review only if it: (1) places "an entire
category of primary conduct beyond the reach of the criminal law," or (2) involves a
"watershed" rule of criminal procedure that is necessary to assure that the proceeding is
fundamentally fair. 

People v. Rodriguez, 355 Ill.App.3d 290, 823 N.E.2d 224 (2d Dist. 2005) Defendant, a
juvenile, was tried as an adult in 1993 under 705 ILCS 5/5-4(7)(a), which has since been
repealed and which then provided for mandatory transfer, in part, if the offense occurred on
a "public way" within 1,000 feet of a school. On direct appeal, defendant argued that the crime
did not occur on a "public way," but the court rejected his argument. Years later, the court
decided People v. Dexter, 328 Ill.App.3d 583, 768 N.E.2d 753 (2d Dist. 2002), which limited
the definition of "public way" and supported defendant's contention on direct appeal. Dexter
applies retroactively. A decision that narrows the applicability of a substantive criminal
statute will have full retroactive effect in collateral proceedings. As it applies to §5-4(7)(a),
Dexter narrows the range of persons who can be prosecuted for manufacture or delivery of a
controlled substance and should be fully retroactive. Also, application of Dexter's definition
of "public way" to §5-4(7)(a) renders defendant's conviction void. Finally, although res judicata
would ordinarily bar defendant's claim, fundamental fairness required that res judicata be
relaxed under these circumstances.
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_____________________________________
Cumulative Digest Case Summaries §9-5(d)

Chaidez v. United States, ___ U.S. ___, ___ S.Ct. ___, ___ L.Ed.2d ___, 2013 WL 610201 (No.
11-820, 2/20/13)

A case announces a new rule inapplicable to convictions that were final when the rule
was announced if it breaks new ground or imposes a new obligation. Teague v. Lane, 489
U.S. 288 (1989). To put it differently, a case announces a new rule when the result was not
dictated by precedent existing at the time the defendant’s conviction became final. A holding
is not so dictated unless it would have been apparent to all reasonable jurists.

A case does not announce a new rule when it merely applies a principle governing a
prior decision to a different set of facts. A court will rarely state a new rule for Teague
purposes when all that it does is apply a general standard to the kind of factual circumstances
that the standard was meant to address.

Padilla v. Kentucky, 559 U.S. 356 (2010), which held that the Sixth Amendment
requires defense attorneys to inform non-citizen clients of the deportation consequences of
guilty pleas, announced a new rule. Padilla did not merely apply the general standard of
Strickland v. Washington, 466 U.S. 668 (1984), to a different factual situation.

Before deciding whether the failure to provide advice about deportation consequences
fell below Strickland’s objective standard of reasonableness, Padilla considered the threshold
question whether advice about deportation was categorically removed from the scope of the
Sixth Amendment. Padilla had to develop new law establishing that the Sixth Amendment
applied before it could assess the performance of Padilla’s lawyer under Strickland. Because
Padilla asked whether the Strickland test applied before asking how it applied, the Court’s
answer required a new rule. Padilla answered a question about the Sixth Amendment’s reach
that had been left open and in a way that altered the law of most jurisdictions. No existing
precedent dictated the answer. Padilla’s holding would not have been, and in fact was not,
apparent to all reasonable jurists prior to the decision in Padilla.

Montgomery v. Louisiana, ___ U. S. ___, 136 S.Ct. 718, ___ L.Ed.2d ___ (2016) (No. 14-280,
1/25/16)

Under Teague v. Lane, 49 U. S. 288 (1989), a new constitutional rule of criminal
procedure applies to final convictions only if the rule is a “watershed rule of criminal
procedure” which implicates the fundamental fairness and accuracy of criminal proceedings.
However, courts must give retroactive effect to new substantive rules of constitutional law.
Substantive rules include rules which forbid criminal punishment of certain primary conduct
as well as those which prohibit a certain category of punishment for a class of defendants
because of their status or offense.

Although Teague arose in the context of a federal habeas corpus proceeding, when a
new substantive rule of constitutional law controls the outcome of a case the States are
constitutionally required to give retroactive effect to that rule in State collateral proceedings.
The court stressed that substantive constitutional rules place certain persons or punishments
beyond the State’s criminal enforcement power, and that by definition a conviction or sentence
is unlawful where it is created by an unconstitutional provision.

Welch v. United States, 578 U.S. ___, 136 S.Ct. 1257, ___ L.Ed.2d ___ (2016) (No. 15-6418,
4/18/16)

Under Teague, new constitutional rules of criminal procedure do not as a general
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matter apply retroactively to cases that are on collateral review when the new rules were
announced. New substantive rules, however, do generally apply retroactively. “A rule is
substantive rather than procedural if it alters the range of conduct or the class of persons that
the law punishes.” This includes rules that narrow the scope of a criminal statute or that place
particular conduct or persons beyond the State’s power to punish. A procedural rule, by
contrast, alters the permissible methods for determining whether a defendant’s conduct is
punishable.

In Johnson v. United States, 576 U.S. ___ (2015), the court held that certain
provisions of the Armed Career Criminal Act, under which a defendant could receive a much
longer sentence, were unconstitutionally void for vagueness. Defendant was sentenced under
those provisions, but his conviction became final before Johnson was decided, forcing
defendant to attack his sentence in a collateral proceeding.

The court held that Johnson applied retroactively to defendant’s case. By striking
down the relevant provisions of the act, Johnson changed the substantive reach of the act.
Before Johnson, a defendant who violated the relevant provisions of the act faced a sentence
of 15 years to life. After Johnson, a defendant guilty of the same conduct would only face up
to 10 years in prison. Even with the use of impeccable fact-finding procedures, the greater
sentence could no longer be imposed. Johnson thus involved a new substantive rule, and as
such applies retroactively to cases on collateral review.

People v. Morris & Holborow, 236 Ill.2d 345, 925 N.E.2d 1069 (2010)
The court held that People v. Whitfield, 217 Ill.2d 177, 840 N.E.2d 658 (2005), created

a “new” rule for purposes of retroactivity analysis. Thus, Whitfield can not be applied to cases
in which the conviction became final before the Whitfield rule was announced. 

The court also noted that a reviewing court should not announce a “new” rule on
collateral review if the rule will not be applied to the defendant in that case and to all others
who are similarly situated. Because Whitfield’s conviction was final when the was issue
raised in post-conviction proceedings, “a better course in Whitfield would have been to forego
the announcement of a new rule . . . .” (See APPEAL, §2-6(e)). 

(Defendant Morris was represented by Assistant Defender Rebecca Levy, Chicago.)
(Defendant Holborow was represented by Assistant Defender Michael Delcomyn,

Springfield.)

People v. Smith, 2015 IL 116572 (No. 116572, 2/5/15)
1. Under Teague v. Lane, 489 U.S. 288 (1989), a “new” rule of criminal procedure

applies to cases which were final when the new rule was announced only if the rule: (1) places
certain kinds of primary, private individual conduct beyond the power of the criminal
lawmaking authority to proscribe, or (2) requires the observance of procedures that are
implicit in the concept of ordered liberty. Although Teague involved federal constitutional
principles, the same analysis applies to non-constitutional rules.

A “new” rule is one which breaks new ground or imposes a new obligation on a State
or the federal government. A rule is “new” when it is not dictated by precedent which existed
when the conviction became final. A rule is “dictated by precedent” only if it would have been
“apparent to all reasonable jurists.”

2. In People v. White, 2011 IL 109616, the Supreme Court held that where the factual
basis for a plea agreement is accepted by the trial court and establishes that the defendant is
subject to a mandatory sentencing enhancement, the court must impose the mandatory
enhancement even if the plea agreement provides otherwise. The court concluded that White
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created a “new” rule because it had been uncertain whether the trial court was required to give
effect to a factual basis which would necessitate the imposition of a sentencing enhancement
if the parties had agreed not to seek the enhancement.

The court concluded that White did not place primary, private individual conduct
beyond the power of the criminal lawmaking authority to proscribe or require the observance
of procedures which are implicit in the concept of ordered liberty. Therefore, White did not
apply retroactively.

The trial court’s order dismissing defendant’s post-conviction petition was affirmed.
(Defendant was represented by Assistant Defender Mario Kladis, Ottawa.)

People v. Burns, 405 Ill.App.3d 40, 933 N.E.2d 1208 (2d Dist. 2010) 
In People v. Morris, 236 Ill.2d 345, 925 N.E.2d 1069 (2010), the Illinois Supreme

Court held that its decision in People v. Whitfield, 217 Ill.2d 177, 840 N.E.2d 658 (2005), did
not apply retroactively to convictions that were final prior to December 20, 2005, the date that
Whitfield was announced. Because defendant pled guilty in May 2006, Whitfield applied to
his post-conviction claim.

(Defendant was represented by Assistant Deputy Defender Paul Glaser, Elgin.)

People v. Cashaw, 2016 IL App (4th) 140759 (No. 4-14-0759, 9/30/16)
Under Teague v. Lane, 489 U.S. 288 (1989), new rules of criminal procedure generally

do not apply retroactively to final convictions and hence cannot be used in a postconviction
attack on a conviction that became final prior to the announcement of the new rule. Illinois
has adopted the Teague rule to govern retroactivity in State collateral proceedings.

 Teague’s purpose is to protect the State’s interest in final judgments. Teague thus
only applies when a defendant seeks to overturn his conviction by retroactively applying a new
rule that is favorable to him. Under Teague, the State, but not the defendant, may object to
the application of a new rule to a case on collateral review.

The court held that People v. Castleberry, 2015 IL 116916, applied retroactively to
defendant’s postconviction case for two reasons. First, Castleberry did not announce a new
rule. Instead, it merely abolished the void sentence rule and thereby reinstated the rule in
effect before the void sentence rule was created. Second, in this case defendant sought to
prevent the application of a new rule to a collateral proceedings not to preserve the finality of
a judgment, but to disturb its finality. A defendant cannot use Teague to argue that a new
rule should not apply when the defendant is seeking to overturn a judgment.

The court thus concluded that although defendant’s fine would have been considered
void prior to Castleberry, once the rule in Castleberry applied to his case, the fine was no
longer void and could not be challenged in a successive collateral proceeding.

(Defendant was represented by Assistant Defender Erica Nichols-Cook, Springfield.)

People v. Cathey, 406 Ill.App.3d 503, 942 N.E.2d 1 (1st Dist. 2010) 
1. The doctrine of res judicata applies if: (1) there was a final judgment on the merits

rendered by a court of competent jurisdiction; (2) there is an identity of cause of action; and
(3) there is an identity of parties or their privies. Separate claims will be considered the same
cause of action for purposes of res judicata if they arise from a single group of operative facts,
regardless of whether they assert different theories of relief. An otherwise barred claim may
proceed under a fundamental-fairness exception if the law has changed on defendant’s rejected
claim since the direct appeal was decided.

On direct appeal, defendant argued that the trial court improperly admitted
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defendant’s prior conviction to impeach his testimony per People v. Montgomery, 47 Ill.2d
510, 268 N.E.2d 695 (1971). On post-conviction, defendant argued that the court abused its
discretion and infringed on defendant’s right to testify when it failed to rule on defendant’s
motion to exclude his prior conviction until after he testified per People v. Patrick, 233 Ill.2d
62, 908 N.E.2d 1 (2009). The court held that these theories were different but arose from the
same group of operative facts, and therefore res judicata applied. The court concluded that
Patrick, decided after defendant’s direct appeal was final, adopted a new rule, but did not
apply the fundamental fairness exception as it held that Patrick did not apply retroactively
to convictions that were final when Patrick was decided.

2. Generally, new rules of criminal procedure will not be applied retroactively to
convictions that were final when the new rule was adopted. Teague v. Lane, 489 U.S. 288
(1989). A case announces a new rule if the result was not dictated by precedent at the time
that the defendant’s conviction became final. The key consideration is whether the court
considering the claim would have felt compelled by existing precedent to conclude that the rule
was required by the constitution.

Patrick announced a new rule. Although Appellate Court decisions predating Patrick
are consistent with that decision, there was a difference of opinion in the lower courts that was
resolved by Patrick. Patrick did not merely apply earlier decisions to a different set of facts.

3. Non-retroactivity may be the basis for a first-stage dismissal. Unlike timeliness, non-
retroactivity is a substantive defect in the petition, rather than a procedural defect in the
manner in which it was filed.

The court affirmed the first-stage dismissal of defendant’s post-conviction claim based
on Patrick.

(Defendant was represented by Assistant Defender Sean Southern, Chicago.) 

People v. Dorsey, 404 Ill.App.3d 829, 942 N.E.2d 535 (4th Dist. 2010) 
The rule announced in People v. Whitfield, 217 Ill.2d 177, 840 N.E.2d 658 (2005), is

a new rule that applies retroactively only to cases where the conviction was not final when
Whitfield was announced. A conviction is final when a direct appeal is exhausted by either
the denial of a petition for certiorari or the expiration of the time within which a petition could
be filed. 

Defendant’s direct appeal was pending in the Appellate Court when Whitfield was
decided and therefore he was entitled to the application of that rule to his post-conviction
claim.

(Defendant was represented by Assistant Defender Ryan Wilson, Springfield.)

People v. Edgeston, ___ Ill.App.3d ___, 920 N.E.2d 467 (2d Dist. 2009) (No. 2-07-1195,
11/24/09)

1. Generally, only one post-conviction petition is permitted. A successive post-conviction
petition may be allowed, however, if the petitioner demonstrates “cause” for failing to raise the
claim in a prior post-conviction proceeding and “prejudice” resulting from that failure. “Cause”
exists where an objective factor impeded the petitioner’s ability to raise the specific claim
during a prior proceeding. “Prejudice” is shown by demonstrating that an error that was not
raised in the first proceeding so infected the trial that the conviction or sentence violates due
process. 

The “cause and prejudice” test is inapplicable to a subsequent post-conviction petition
raising a claim of actual innocence.  
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2. Under Illinois and federal law, a court decision which narrows the application of a
substantive criminal statute is applied retroactively to convictions in which the direct appeal
has been exhausted. People v. Childress, 158 Ill.2d 275, 633 N.E.2d 635 (1994), which held
that residential burglary and burglary are mutually exclusive offenses and that burglary is
not a lesser included offense of residential burglary, narrowed the applicability of the burglary
statute. Thus, it should be applied retroactively in collateral proceedings. 

In the course of its opinion, the court noted that the Teague v. Lane standard for
determining retroactivity applies only to procedural rules. Teague does not alter the general
rule that a narrowing interpretation of statutory criminal liability is substantive, and applies
retroactively. 

3. Because Childress applies retroactively and would have precluded defendant’s
conviction for felony murder based on residential burglary, defendant’s successive post-
conviction petition raised a claim of actual innocence. Therefore, he was not required to meet
the “cause and prejudice” test. 

4. Defendant did not waive his right to file a successive petition although he had raised
the same claim in a prior petition, which he agreed to withdraw in return for post-conviction
relief in another case. As part of the agreement, defendant also agreed not to file any appeals
concerning the first petition. 

The court acknowledged that a waiver of the right to raise a post-conviction issue would
be enforceable if entered knowingly and voluntarily. However, because defendant alleged that
post-conviction counsel gave erroneous advice concerning the applicability of a death sentence
in the second case, the waiver could not be deemed knowing and voluntary in this case.

Furthermore, a plea agreement containing an appeal waiver is voidable if there is no
consideration. The consideration which defendant received for waiving his right to seek post-
conviction relief – avoidance of a death sentence in the second case – was illusory because it
was dictated by the applicable caselaw: 

In return for accepting a conviction that had no legal basis,
defendant obtained the “benefit” of avoiding a death sentence
that rested solely on the unsupportable conviction. He could have
obtained this benefit without entering into the Agreement; all he
had to do was seek relief in this case. By entering into the
Agreement, defendant surrendered something for nothing. 

 The trial court order denying leave to file a successive post-conviction petition was
reversed, and the cause was remanded for further proceedings. 

(Defendant was represented by Deputy Defender Chuck Schiedel, Supreme Court Unit.) 

People v. Greco, 2014 IL App (1st) 112582 (No. 1-11-2582, 5/12/14)
In Padilla v. Kentucky, 559 U.S. 356 (2010), the Supreme Court held that counsel is

deficient if he does not inform defendant that a guilty plea may have immigration
consequences. In Chaidez v. United States, ___ U.S. ___, 133 S.Ct. 1103 (2013), however,
the Court (utilizing the test of Teague v. Lane, 489 U.S. 288 (1989)) held that the ruling in
Padilla did not apply retroactively to cases on collateral review.

 Here, defendant argued that despite Chaidez, Padilla should apply retroactively to
his post-conviction claim that counsel was ineffective for failing to inform him of the
immigration consequences of his guilty plea. Defendant relied on Danforth v. Minnesota,
522 U.S. 264 (2008), where the Supreme Court held that state courts are not bound by
Teague’s retroactivity analysis. Defendant argued that Illinois courts should not feel bound
by Chaidez, but should instead follow the pre-Chaidez decision in People v. Gutierrez,
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2011 IL App (1st) 093499, which held that Padilla does apply retroactively to cases on
collateral review.

The Appellate Court rejected defendant’s argument, holding that Illinois courts use
Teague’s retroactivity analysis and agreeing with “the well-reasoned decision” in Chaidez.
Accordingly, defendant’s post-conviction claim relying on Padilla was properly dismissed.

(Defendant was represented by Assistant Defender Brian Koch, Chicago.)

People v. Gutierrez, ___ Ill.App.3d ___, ___ N.E.2d ___ (1st Dist. 2011) (No. 1-09-3499,
6/30/11)

1. Whether or not a constitutional rule of criminal procedure is fully retroactive
depends, in the first instance, on whether the decision announces a new rule or merely
expands upon existing precedent. A case announces a new rule when it breaks new ground or
imposes a new obligation on the state or federal government. It fails to announce a new rule
if the result was dictated by precedent existing at the time defendant’s conviction became
final. A decision that applies an established general rule to a new set of facts is not a new rule.
Teague v. Lane, 489 U.S. 288 (1989). 

Implicit in the rules of retroactivity is the principle that habeas corpus cannot be used
as a vehicle to create a new constitutional rule of criminal procedure unless that rule would
be applied to all defendants on collateral review through one of the two Teague exceptions
(either placing certain kinds of primary, private individual conduct beyond the power of the
criminal law-making power to proscribe, or requiring the observance of procedures implicit in
the concept of ordered liberty). Therefore, the issue of retroactivity should be decided as a
threshold question before addressing the underlying merits of a constitutional claim.

Notwithstanding the apparent novelty of its holding, the decision in Padilla v.
Kentucky, 559 U.S. ___, 130 S.Ct. 1473, ___ L.Ed.2d ___ (2010), that counsel has a duty to
inform the defendant of the deportation consequences of his guilty plea, applies retroactively
to convictions that were final when Padilla was decided. First, it can be inferred from the
Padilla court’s failure to address retroactivity as a threshold matter when the case came
before the court from state post-conviction review, that the court did not intend to announce
a new rule. Second, Padilla merely applied Strickland v. Washington, 466 U.S. 669 (1984),
and expanded it to include counsel’s obligation to inform a defendant of possible deportation.
“A decision that applies an established general rule (Strickland) to a new set of facts
(deportation) is not a new rule.” Additionally, the Padilla court acknowledged that its holding
would undermine the finality of convictions obtained by guilty pleas, but noted that it had
dismissed similar concerns in Hill v. Lockhart, 474 U.S. 52 (1985), where it had applied
Strickland to a claim that counsel had failed to advise defendant regarding his parole
eligibility when he pleaded guilty, again without deciding the threshold question of
retroactivity. 

2. The Post-Conviction Hearing Act contemplates the filing of only one post-conviction
petition. Successive petitions are governed by 725 ILCS 5/122-1(f), which provides that the
court may grant defendant leave to file a successive petition only if he demonstrates cause for
his failure to bring the claim in the initial petition and prejudice resulting from that failure.
“Cause” is defined as any objective factor external to the defense that impeded the defendant’s
ability to raise the claim in the initial post-conviction proceeding. “Prejudice” is defined as an
error so infectious to the proceedings that the resulting conviction violates due process.

Defendant filed a successive petition claiming that his counsel was ineffective in failing
to notify him that his guilty plea would subject him to deportation, and that had he been
provided that information, he would have gone to trial because the evidence against him was
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not overwhelming.
Defendant established cause for his failure to raise this claim in his previous petition

where he was unaware of the deportation consequences of his plea, even though he did not
provide the date on which he became aware of that consequence, particularly where
defendant’s previous petition was pro se and denied at the first stage.

Defendant did not establish prejudice under the cause-and-prejudice test because he
could not establish prejudice under the second prong of Strickland v. Washington, 466 U.S.
668 (1984). In the guilty plea context, to establish prejudice under Strickland, defendant
must show that there is a reasonable probability that, but for counsel’s errors, he would not
have pleaded guilty and would have insisted on going to trial. Whether the alleged error was
prejudicial depends largely whether it was likely that defendant would have succeeded at trial.
The evidence of defendant’s guilt was overwhelming in that he was identified by an eyewitness
as the offender, he admitted accountability in a videotaped statement, and the gun used in the
offense was recovered in connection with an unrelated case involving defendant, and
defendant’s palm print and DNA were found on the gun. Therefore, he has not shown that he
would have succeeded at trial.

3. A claim that the court failed to inform defendant at the time of his guilty plea that
if he is not a citizen, deportation may be a consequence of his conviction, as required by 725
ILCS 5/113-8, is not a constitutional claim cognizable in a post-conviction proceeding. People
v. Delviller, 235 Ill.2d 507, 922 N.E.2d 330 (2009), holding that due process does not require
that the court admonish defendant of the collateral consequences of a guilty plea such as
deportation, was not effectively overruled by Padilla v. Kentucky, 559 U.S. ___, 130 S.Ct.
1473 (2010). Padilla concluded that the direct/collateral consequences distinction is ill-suited
to evaluating a claim of ineffective assistance of counsel, but did not reject the direct/collateral
distinction in determining whether a guilty plea is knowingly and voluntarily entered.

(Defendant was represented by Assistant Defender Rebecca Levy, Chicago.)

People v. Johnson, 2013 IL App (5th) 110112 (No. 5-11-0112, 10/9/13)
Once a new rule is applied to a defendant in the case announcing the new rule,

evenhanded justice requires that it be applied retroactively to all who are similarly situated.
Miller v. Alabama, 567 U.S. ___, 132 S. Ct. 2455 (2012), held that imposition of a

mandatory sentence of life imprisonment without the possibility of parole on an offender who
was under the age of 18 at the time of the offense violates the federal constitution. Jackson
v. Hobbs, a companion case to Miller, involved a defendant who challenged the
constitutionality of his sentence on state collateral review after his conviction was final. The
Supreme Court effectively retroactively applied Miller to the companion case when it ordered
Jackson’s sentence vacated. 

Defendant, who was 16 at the time of the offense, filed a post-conviction petition
challenging the constitutionality of his mandatory natural life sentence, which became final
prior to the decision in Miller. Concurring with the reasoning of the First District in People
v. Williams, 2012 IL App (1st) 111145, the Fifth District concluded that since the Supreme
Court had applied Miller to its companion case of Jackson, it would be cruel and unusual to
not apply Miller retroactively to defendant. 

People v. Luciano, 2013 IL App (2d) 110792 (No. 2-11-0792, 3/14/13)
1. At the first stage in the post-conviction process, the trial court reviews the

defendant’s petition on its own, without the input of the parties. The court may review the
court file, transcripts, and any Appellate Court actions. The court must liberally construe the
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petition and treat allegations of fact as true so long as they are not affirmatively rebutted by
the record.

Defendant claimed that his trial and appellate counsel were ineffective in failing to
move to dismiss his 2007 murder charges because they were subject to compulsory joinder to
weapons charges to which he had pleaded guilty in 1991. He contended that the murder
charges were known to the prosecutor in 1991 because the prosecution had information from
a confidential informant that defendant had both passed out the weapons and issued
instructions for the shooting, and it had used his involvement in the murder as aggravation
at his sentencing on the weapons charges.

The State contended it only suspected defendant’s involvement in the shooting.
Witnesses had lied to the police during the 1991 investigation and it was only when witnesses
decided to cooperate with the authorities that the State was able to prosecute in 2007.

The Appellate Court acknowledged that the record contained information contrary to
defendant’s theory of the case; it also contained information supporting it. Because the record
did not completely contradict defendant’s allegations, it cannot be said that defendant’s theory
of the case is indisputably meritless. Considering the petition and the record together
demonstrates the existence of a factual issue that could not appropriately be resolved at first
stage. Therefore, the petition should have advanced to second stage.

2. New constitutional rules are generally not applied retroactively to convictions that
were final when the new rule was announced. Two exceptions exist: (1) where the rule places
certain kinds of primary, private individual conduct beyond the power of the criminal-law-
making authority to proscribe, or (2) where the rule requires observance of those procedures
that are implicit in the concept of ordered liberty. The first exception encompasses new
substantive rules that limit the persons or conduct that constitutionally may be subject to a
certain penalty, or that limit the penalty to be applied to a certain defendant.

Finding the reasoning of People v. Morphin, 2012 IL App (1st) 103568, persuasive,
the Appellate Court concluded that the holding of Miller v. Alabama, 567 U.S. ___, 132 S. Ct.
2455, ___ L.Ed.2d ___ (2012), that persons under age 18 may not be subject to mandatory
natural-life imprisonment, is a substantive rule that is fully retroactive. Miller could be read
to announce a procedural rule requiring that youth-related mitigation be considered before
sentencing any minor to natural life imprisonment. But it was substantive because it required
the court to consider a sentencing range broader than that required by statute for minors
convicted of first-degree murder, categorically broadening the sentencing range for minors.

The Appellate Court vacated defendant’s sentence and remanded for a new sentencing
hearing at which the court could consider “all permissible sentences and is not limited to the
sentence of life without parole.” The option of life without parole was “still on the table,”
although “its imposition should be uncommon because [as Miller states] it will be the ‘rare
juvenile offender whose crime reflects irreparable corruption.’” 

(Defendant was represented by Assistant Defender Jonathan Yeasting, Chicago.)

People v. Morfin, 2012 IL App (1st) 103568 (No. 1-10-3568, 11/30/12)
New constitutional rules of criminal procedure are generally not applied retroactively

to convictions that were final when the new rule was announced. Two exceptions exist: (1)
where the rule places certain kinds of primary, private individual conduct beyond the power
of the criminal-law-making authority to proscribe, or (2) where the rule requires observance
of those procedures that are implicit in the concept of ordered liberty. The first exception
encompasses new substantive rules that limit the persons or conduct that constitutionally may
be subject to a certain penalty.
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Miller v. Alabama, 567 U.S. ___, 132 S. Ct. 2455, ___ L.Ed.2d ___ (2012), holds that
persons under age 18 may not be subject to mandatory natural-life imprisonment, and is
therefore a fully retroactive substantive rule. Miller mandates a sentencing range broader
than that provided by statute by requiring Illinois courts to hold a sentencing hearing for
every minor convicted of first-degree murder at which a sentence other than natural life must
be available for consideration. The Supreme Court’s application of Miller to a companion case
before the court on state collateral review supports the conclusion that there is no impediment
to retroactive application of Miller.

Sterba, J., specially concurred. New substantive rules are fully retroactive because they
necessarily carry a significant risk that a defendant faces a punishment that the law cannot
impose. Miller is a new substantive rule because it prohibits the mandatory imposition of a
life sentence on juveniles, even though it does not prohibit life imprisonment in every case. 

(Defendant was represented by Assistant Defender Heidi Lambros, Chicago.)

People v. Sanders, 393 Ill.App.3d 152, 911 N.E.2d 1096 (1st Dist. 2009) 
People v. Strain, 194 Ill.2d 467, 742 N.E.2d 315 (2000), which provides that a trial

judge must inquire about the potential gang bias of veniremembers where gang related
evidence is integral at trial, constituted a “new” rule which could not be applied retroactively
on collateral review. Furthermore, a post-conviction petition filed the year after Strain was
decided, but eight years after defendant was convicted, was untimely. 

The Appellate Court acknowledged that its rulings conflicted with People v. Gardner,
331 Ill.App.3d 358, 771 N.E.2d 26 (1st Dist. 2002), which held that a defendant could obtain
retroactive relief on a post-conviction petition based on Strain although the ordinary statutory
period for filing such a petition had expired. The Appellate Court stated “that as much as we
respect the opinions of the Gardner court we cannot align ourselves with its analysis on these
matters.”

(This summary was written by Deputy State Appellate Defender Daniel Yuhas.)

People v. Santana, 401 Ill.App.3d 663, 931 N.E.2d 273 (2d Dist. 2010) 
In People v. Morris, 236 Ill.2d 345, ___ N.E.2d ___ (2010), the Supreme Court held

that its decision in People v. Whitfield, 217 Ill.2d 177, 840 N.E.2d 658 (2005), does not apply
retroactively to convictions that were final when Whitfield was announced. Whitfield held
that a defendant may seek reduction of his sentence of imprisonment by the length of the
applicable MSR (mandatory supervised release) term, where the court fails to admonish him
that his sentence includes the MSR term when he enters a negotiated plea of guilty.

Upon remand from the Supreme Court for reconsideration in light of Morris, the court
held:

1. Defendant’s assertion of his Whitfield claim in a 2-1401 petition was untimely
because 735 ILCS 5/2-1401 provides that such petitions must be filed within two years of the
date of judgment. The judgment was not void and subject to attack at any time because mere
absence of the MSR admonition did not deprive the court of the authority to sentence
defendant.

2. By statute (725 ILCS 5/122-1(d)), the circuit court was not required to recharacterize
the 2-1401 petition as a post-conviction petition. The court declined to follow People v. Smith,
386 Ill.App.3d 473, 898 N.E.2d 119 (5th Dist. 2008), finding it questionable authority and
distinguishable, because the petition in Smith would have been timely if considered as a post-
conviction petition, whereas the petition at bar was timely whether considered as a post-
conviction or a 2-1401 petition. 
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3. Because defendant’s conviction was final when Whitfield was announced in that he
had taken no direct appeal, defendant was not entitled to application of Whitfield.

The court affirmed the dismissal of the 2-1401 petition. 
(Defendant was represented by Assistant Defender Yasemin Eken, Elgin.)

People v. Smith, 2016 IL App (1st) 140887 (Nos. 1-14-0887 & 1-14-0937 (cons), 3/1/16)
1. The post-conviction hearing act typically contemplates the filing of only one petition.

The court may normally only allow a defendant to file a successive petition if he demonstrates
cause and prejudice. 725 ILCS 5/122-1. But under the void-sentence rule, a sentence which is
not authorized by statute is void and may be subject to collateral attack at any time. 

2. In a successive post-conviction petition, defendant argued his extended-term
sentences were unauthorized by statute and hence void. The trial court denied leave to file the
successive petition.  On appeal, defendant argued that the trial court improperly dismissed
his successive petition since his sentences were void and subject to attack at any time.  

After defendant filed his opening brief, the Supreme Court decided People v.
Castleberry, 2015 IL 116916, abolishing the void-sentence rule. Defendant argued in his
reply that since Castleberry created a new rule, it should not apply retroactively to cases on
collateral review, and thus the void-sentence rule should apply to his case, allowing him to
challenge his sentence in a successive petition.

3. Under Teague v. Lane, 486 U.S. 288 (1989), a judicial decision that establishes a
new rule applies to all criminal cases pending on direct review, but does not apply (with two
exceptions inapplicable here) to cases on collateral review. A decision creates a new rule if the
result was not dictated by precedent existing at the time defendant’s conviction became final.

The Appellate Court held that Castleberry did not create a new rule. Instead it
abolished an old rule and thereby reinstated the rule that existed before the void-sentence rule
was established by People v. Arna, 168 Ill. 2d 107 (1995).

Since Castleberry “did not announce a new rule and cannot be applied retroactively,”
defendant could properly challenge his sentences in a successive post-conviction petition. The
court vacated the extended-term portion of defendant’s sentences.

(Defendant was represented by Assistant Defender Karl Mundt, Chicago.)

People v. Tripp, 407 Ill.App.3d 813, 944 N.E.2d 405 (1st Dist. 2011) 
1. Leave to file a successive post-conviction petition is conditioned on satisfaction of the

cause-and-prejudice test. 725 ILCS 5/122-1(f). To establish cause, petitioner must identify an
objective factor that impeded his ability to raise a specific claim during his initial post-
conviction proceeding. To establish prejudice, petitioner must show that the claim that he did
not raise in the initial proceeding so infected the proceeding that his resulting conviction
violated due process.

Petitioner failed to satisfy the cause-and-prejudice test based on his claim that his pre-
trial motion to suppress should have been granted in light of Arizona v. Gant, __ U.S. __, 129
S.Ct. 1710, ___ L.Ed.2d ___ (2009). Because Gant was not decided until nine years after
defendant’s initial post-conviction petition, an objective factor impeded defendant’s ability to
raise the issue in his initial petition. Petitioner cannot establish prejudice, however, because
Gant is a new rule of criminal procedure that does not apply retroactively to convictions that
were final when Gant was announced. Even if Gant did apply retroactively, petitioner was
not prejudiced. Gant would not bar admission of the seized evidence because on direct appeal
the Appellate Court found that probable cause to search the vehicle existed independent of any
search incident to arrest that would have been illegal post-Gant.
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2. New constitutional rules of criminal procedure do not apply to convictions that were
final when the new rule was announced. A case announces a new rule when it breaks new
ground or imposes a new obligation on the states or federal government. A decision constitutes
a new rule unless a state court considering the claim at the time the conviction became final
would have felt compelled by existing precedent to conclude that the rule was required by the
constitution.

Two exceptions to this rule of non-retroactivity exist: (1) the new rule places certain
kinds of primary, private individual conduct beyond the power of the criminal law-making
authority to proscribe; or (2) the new rule requires the observance of those procedures that are
implicit in the concept of ordered liberty. Under this second exception, the new rule must
represent a watershed rule of criminal procedure implicit in the concept of ordered liberty and
central to the accuracy of the conviction. It is not enough that the new rule is based on a
bedrock right or is fundamental in the abstract sense. It must constitute a previously-
unrecognized bedrock procedural element that is essential to the fairness of a proceeding.

Gant constitutes a new rule. Prior to Gant, police were permitted to search the
passenger compartment of an arrestee’s automobile contemporaneous to an arrest, so long as
the arrestee was a recent occupant of the vehicle. In contrast, Gant limits an officer’s ability
to search a vehicle incident to a recent occupant’s arrest to where: (1) the arrestee is within
reaching distance of the passenger compartment at the time of the search; or (2) it is
reasonable to believe that the vehicle contains evidence of the offense of the arrest.

Neither exception to the rule of non-retroactivity applies to Gant. Gant does not
legalize primary, private individual conduct and does not reinterpret a statute. While
important, Gant is not a watershed rule of criminal procedure implicit in the concept of
ordered liberty. It merely introduced a new rule regarding the already-existing limitations
placed on officers when conducting a search incident to an arrest. 

(Defendant was represented by Assistant Defender Rachel Moran, Chicago.)

People v. Williams, 2012 IL App (1st) 111145 (Nos. 1-11-1145 & 1-11-2251 cons., modified
12/12/12)

1. An evidentiary hearing is warranted on a post-conviction claim where the allegations
in the petition, supported where appropriate by the trial record or accompanying affidavits,
make a substantial showing that the constitutional rights of the defendant have been violated.
At the motion-to-dismiss stage, all well-pleaded facts that are not positively rebutted by the
trial record are to be taken as true. Review of the trial court’s dismissal of a petition without
an evidentiary hearing is de novo.

 A claim of actual innocence requires a showing of newly-discovered evidence that was
not available at defendant’s original trial and that defendant could not have discovered sooner
through diligence, that is noncumulative and material, and that is of such conclusive character
that it would probably change the result on retrial.

Defendant was entitled to an evidentiary hearing on his actual-innocence claim.
Defendant’s evidence of his innocence was newly-discovered. His co-defendants and his alibi
witness were previously uncooperative with the defendant. Another witness who identified
defendant could not be located until well after trial. Defendant attested that this evidence was
not known to him before trial and to his difficulties in communicating while in the prison
system. Therefore, defendant has shown that his allegations are based on newly-discovered
evidence.

The newly-discovered evidence is also material, noncumulative, and would probably
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change the result of defendant’s trial. The co-defendants attested that they each told the police
that the police had the wrong man, that they did not know the defendant, and that their
descriptions of the fifth perpetrator did not match the defendant. The witness who identified
defendant to the police had no knowledge that defendant was involved in the crimes. None of
this evidence was before the jury. The only evidence linking the defendant to the crimes was
his confession. A co-defendant who testified at another co-defendant’s trial never identified
defendant as one of the offenders. Therefore, defendant was entitled to an evidentiary hearing.

2. Only one post-conviction petition may be filed by a petitioner without leave of court.
Leave may be granted upon a showing of cause for the failure to bring the claim in the initial
post-conviction proceeding and prejudice resulting from that failure. Cause is shown by
identifying an objective factor that impeded the ability to raise the claim during the initial
proceeding. Prejudice is shown by demonstrating that the claim so infected the trial that the
resulting conviction or sentence violates due process.

Miller v. Alabama, 567 U.S. ___, 132 S.Ct. 2455, ___ L.Ed.2d ___ (2012), held that
mandatory life imprisonment without the possibility of parole for offenders under the age of
18 violates the Eighth Amendment. Because Miller was not available to defendant when he
filed his initial petition, defendant has satisfied the cause element of the cause-and-prejudice
test for his Eighth Amendment claim. Defendant has also demonstrated prejudice because
Miller applies retroactively to his case. The sentencing court did not graduate and proportion
punishment for defendant’s crime considering his status as a juvenile at the time of the
offense, violating the Eighth Amendment’s prohibition against cruel and unusual punishment.

3. Generally, new rules of criminal procedure do not apply retroactively to convictions
that are final when the new rule is announced except: (1) if the rule places certain kinds of
primary, private individual conduct beyond the power of the criminal-law-making authority
to proscribe; or (2) if the rule requires the observance of those procedures that are implicit in
the concept of ordered liberty. This second exception is limited to watershed rules of criminal
procedure without which the likelihood of an accurate conviction is seriously diminished.

The Appellate Court concluded that Miller was such a watershed rule that requires
observance of procedures implicit in the concept of ordered liberty. Miller not only changed
procedures but made a substantial change in the law in holding under the Eighth Amendment
that the government cannot constitutionally apply a mandatory sentence of life without parole
for homicides committed by persons under the age of 18. Life without parole is justified only
where the State shows that it is an appropriate and fitting punishment regardless of the
defendant’s age.

The Appellate Court found it instructive that the companion case to Miller involved
a life-without-parole sentence that was final. Notwithstanding its finality, the Supreme Court
effectively applied Miller retroactively to the companion case. Once a new rule is applied to
the defendant in a case announcing the new rule, evenhanded justice requires that it be
applied retroactively to all who are similarly situated. It would be cruel and unusual
punishment to only apply the principle of Miller to new cases. 
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