(No. 08-CC-1 Respondent reprimanded.)

In re CIRCUIT JUDGE MICHAEL J. CHMIEL,
of the Circuit Court of the Twenty-Second Judicial Circuit, Respondent.

Order entered November 19, 2010
SYLLABUS

On February 25, 2008, the Judicia Inquiry Board filed a complaint with the Courts
Commission, charging respondent with willful misconduct in office and other conduct that is
prejudicia to the administration of justice and brings the judicial office into disrepute in violation
of the Code of Judicial Conduct, Illinois Supreme Court Rules 61, 62 and 63. In summary form, the
complaint alleged that respondent’ s conduct on June 16, 2007, in presiding over an emergency bond
hearing, constituted impropriety and the appearance of impropriety. Thecomplaint also aleged that
respondent engaged in ex parte communications on June 16, 2007, and that respondent gave false
and midleading testimony to the Judicial Inquiry Board on October 12, 2007.

Held: Respondent reprimanded.

Sidley Austin LLP, of Chicago, for Judicia Inquiry Board.
Lupel Weininger LLP, of Chicago, for respondent.

Beforethe COURTSCOMMISSION: FREEMAN, DE SAINT PHALLE, McBRIDE,
McDADE, WEBBER, commissioners, ALL CONCUR.!

ORDER

On February 25, 2008, the Illinois Judicial Inquiry Board (Board) filed a three-count
complaint with the Illinois Courts Commission against respondent Judge Michael J. Chmiel. The
complaint aleges willful misconduct in office and other conduct that was prejudicia to the
administration of justice and brought the judicial officeinto disrepute. Count | chargesaviolation
of the Code of Judicial Conduct, Supreme Court Rules 61, 62, and 63(A)(1) (Code) and aleges
impropriety and the appearance of impropriety as aresult of conduct occurring on June 16, 2007.
Count I charges respondent violated the Code, Supreme Court Rule 63(A)(4) by engaging in ex
parte communications. Count Il charges respondent gave false and misleading testimony to the
Board on October 12, 2007, in violation of Supreme Court Rules 61 and 62(A).

‘Commissioner John A. Ward, who acted as case manager and chairperson at the hearing,
did not participate in the final disposition of this matter due to his retirement from judicial office.



COUNT |

Count | of the complaint in this case stems specifically from an emergency bond hearing
conducted by respondent on Saturday, June 16, 2007 in McHenry County. Respondent set a$10,000
bond for David Miller, the brother of Robert Miller, who is afriend of respondent, on the felony
charge of obstructing justice. Theobstruction chargearoseout of anincidentinwhichitwasalleged
that David Miller dumped part of an overweight truckload of materials hewas carrying after aCary,
Ilinois police officer directed David Miller to a weigh station.

Thefollowing background facts comefrom thetestimony of respondent, other witnessesand
exhibits presented at the Courts Commission hearing and are relevant to Count .

Respondent graduated from law school in 1990. Upon graduation, heworked asalaw clerk
for a bankruptcy court judge in Rockford, Illinois. Respondent was an associate lawyer and
subsequently a partner with alaw firmin Crystal Lake, Illinois, from 1993 through 2002. In 2002,
respondent started his own firm and a large part of his practice involved local government law.
Respondent knowsRobert Miller. Robert Miller’ sfamilyisinfluential in McHenry County politics.
Robert Miller has been an officer of the Algonquin County Township since 1993. Robert Miller is
alsoan Algonquin Township Highway Commissioner. Ascommissioner, Miller runsthe Algonquin
Township Road District. At one time, respondent knew Robert Miller to be a Republican Party
Committeeman. Respondent met Robert Miller in 1994 as a client of the firm where respondent
worked as an associate. Respondent brought the Algonquin Township Road District asaclient to
hisnew law firm. Respondent had apolitical relationship with Miller, supported himin hiselection
campaign and hislaw firm made donationsto Miller’ scampaign in 2003 and 2004. Respondent and
Robert Miller have served together on the Salvation Army Board. Respondent was appointed to fill
avacancy in the circuit court in 2004. Respondent ran for election and was elected a circuit court
judgein 2006. In 2007, respondent was assigned as presiding judge of the Family Law division in
the 22nd Judicial Circuit.

On Saturday June 16, 2007, respondent learned David Miller, Robert Miller’s brother, had
been arrested. Respondent knew David Miller to be Robert Miller’ sbrother. Respondent knew that
in June of 2007, the normal procedure in McHenry County for felony arrestees was to have their
bond set at the next regularly-scheduled bond court, which was held Monday through Saturday at
around 8:30 am. Respondent knew no bond court was scheduled on Sundays and that an associate
judge was assigned to handle bond court. Someone who was arrested after Saturday bond court
normally would remain in custody until Monday morning’s bond court. Respondent was not
assigned to handle bond court that day. Judge Zopp was the duty judge on June 16, 2007.
Respondent first learned that David Miller was in the process of being arrested during atelephone
conversation with Robert Miller. He also learned during a subsequent phone call from Robert
Miller’ s daughter Rebecca Lee that David Miller had actually been arrested and was in custody.
Respondent said there was a telephone discussion with Robert Miller about convening a bond
hearing for David Miller. Before 2:44 p.m. on June 16, 2007, respondent had spoken to Robert
Miller but not to Rebecca Lee, the State’s Attorney’s office, or anyone from the Cary Police
Department. Before talking to Rebecca Lee, respondent understood that efforts were underway to
find an assistant state’ s attorney to have abond hearing for David Miller.



Robert Miller conveyed to respondent that there were some concerns about the charge.
Respondent knew that for him to conduct the hearing at 2:45 p.m. on a Saturday was unusual.
Respondent had never held an emergency rights hearing and the first time he did this was for the
brother of afriend.

Respondent called and left a voicemail message for Rebecca Lee. Later he spoke to her on
her cell phone. Rebecca Lee told respondent her uncle had been arrested and asked respondent if
he would conduct an emergency rights hearing. Respondent said aslong asthere was an agreement
on both sides hewould do it. Respondent held the bond hearing and David Miller was released on
bond. There were newspaper articles afew weeks later that were critica of respondent conducting
an emergency hearing for the brother of afriend. Respondent agreed, in retrospect, that holding the
bond hearing that day for the brother of afriend may have created the appearance of impropriety.

His supervising judge, Judge Michael John Sullivan, called respondent in for a meeting to
discuss the matter even before the articles appeared. Severa days later, Judge Sullivan called a
meetingwith all thecircuit court judges of the 22nd Judicial Circuit. Respondent became awarethat
Judge Sullivan and Judge Sharon Prather were going to refer the matter to the Board for an
investigation. Respondent wasawarethat lawyersinthecommunity werealso critical of thehearing.

Judge Prather wasthe presiding judge of the Criminal Divisionin McHenry County in June
of 2007 and she learned about the emergency bond or special rights hearing from Tom Carroll, the
First Assistant State’ sAttorney of McHenry County. Thehearing rai sed concernswith Judge Prather
because she felt it did not follow the procedure that was established in McHenry County for an
associate judgeto take care of any emergency arising in the county, because respondent was not the
assigned judgethat Saturday, and because shewasaware of therelationship between respondent and
Robert Miller. Judge Prather said therewere circumstancesthat couldjustify holding aspecia rights
or emergency bond hearing after regular working hours, but she had never conducted one. She
opined that thiswas not an emergency but agreed respondent said there was some question about the
charges and the next day was Father’s Day. Her opinion was that the perception could be that the
bond hearing was conducted as a political favor for Robert Miller by respondent. Judge Prather
testified about her knowledge of the relationship between respondent and Robert Miller. Judge
Prather was concerned that there was an appearance of impropriety. Sherelayed theinformation to
Chief Judge Sullivan. Judge Prather forwarded a letter to the Board about her concernsinvolving
the bond hearing.

Judge Sullivan wasthe chief judge of the 22nd Judicial Circuit of McHenry County in June
2007. Helearned from Judge Prather about the specia bond hearing conducted on June 16, 2007.
Judge Sullivanwasa so awarethat respondent and Robert Miller knew each other and wereinvolved
politically in things together before respondent became a judge. He knew respondent’s prior law
practiceinvolved representing municipal entities, one of which wasthe Algonquin Township Road
District. The conversation Judge Sullivan had with Judge Prather was about a concern of whether
or not therewas aviolation of the Code, specifically, the appearance of impropriety. Judge Sullivan
explained the normal way rights hearings were held was by an associate judge, Monday through
Saturday around 8:15 or 8:30 every morning. Thereisno bond or rights court on Sundays. Theduty
judge would also typicaly be called for an after-hours situation. Judge Zopp was that assigned
judge. Anemergency situation could include a person who was going to be taken into custody but
an illness or death would warrant an emergency bond or include a person that the parties did not



want to bein the jail population, like a person cooperating with the State.

Respondent told Judge Sullivan his recollection of how the rights hearing for David Miller
came about. Respondent related he received a call from Rebecca Lee and that there was someone
in custody and she wanted him released on bond. Respondent said he could not do anything unless
therewas an agreement with the assistant state’ sattorney. Respondent got another call from Leeand
wastold that therewasan agreement to do the hearing with Assistant State’ sAttorney Tiffany Davis.
The defense attorney and State had agreed to a$10,000 bond. The charges involved several traffic
tickets, but the main reason for the bond hearing wasthe on-site arrest of aClass4 felony. The bond
hearing was conducted, the emergency was the next day being Fathers' Day.

Judge Sullivan told respondent that he thought holding the bond hearing could create a
perception of impropriety. That was based on Judge Sullivan’s knowledge that only David Miller
had a hearing that afternoon, and that he was someone known to be a relative of a friend of
respondent. Judge Sullivan had a general knowledge of the relationship between respondent and
Robert Miller. Judge Sullivan called a meeting with respondent and the other circuit court judges
onJuly 9, 2007. Most of the judges were concerned about the appearance of favoritism. Thejudges
or some of them felt an obligation on their part under the Canons to report it as a violation of the
rules. Judge Sullivan then indicated he would write the letter. Respondent indicated he was sorry
for all the turmoail it had created.

Rebecca Leeis an attorney in private practice and had been an attorney with the McHenry
County State’ sAttorney’ s Office before entering private practice. Robert Miller isher father, David
Miller is her uncle. She was acquainted with respondent through her parents. Lee first met
respondent at township events when she was ateenager. Lee agreed respondent had a professional
relationship with her parents. It developed into a socia relationship and she would say it also
became afriendship.

On Saturday, June 16, 2007, her grandmother, David Miller’ smother, first alerted her to the
arrest of her uncle. Leecalledthe Cary Police Department and had phone conversationswith various
family members, including her father. Lee learned her uncle was already in custody on a felony
charge and the only way he could get out of jail earlier than Monday wasif abond could be set by
ajudge. Leelearned from her father that he had spoken to respondent and that respondent would
agreeto presideover abond hearing if the Statewould agreetoit. Lee madeanumber of phonecalls
to assistant state’ s attorneys to see if one would be available for abond hearing. Eventually, Lee
spoke with Tom Carroll who said it could be doneif there was a person available. Carroll and Lou
Bianchi, the State’ sAttorney of McHenry County, would have been willing to appear but both were
unavailable at that time. Tiffany Davis, however, was available and she did represent the State at
the bond hearing. Leedid speak to respondent on the phone before the hearing and told him that the
State’ s Attorney’ s office had agreed to a bond hearing. Respondent indicated he had some other
obligations, hewas at a child’ s baseball league game but would be availablean hour later. Leealso
testified that she and the State had agreed before the hearing that the bond would be $10,000, which
was a typical bond for a Class 4 felony. Lee represented her uncle at the bond hearing and |ater
through the criminal proceedings. He was found not guilty by another judge in the 22nd Judicia
Circuit.

Leehad someexperiencewith special bond courtswhen shewasan assistant state’ sattorney.
Sherecalled onesituation where an attorney wasarrested and another situation whereapoliceofficer



had been arrested. The officer’ sattorney wanted an emergency bond set because he did not want the
officertositinjail overnight. Leesaid the hearingswere conducted asaprofessional courtesy more
than anything else. Lee was aware of bond hearings being conducted after work hours and outside
the courthouse where the defense attorney and state’ sattorney presented an agreed order to ajudge.

Count | alleges that respondent’s conduct on June 16, 2007 was willful misconduct, was
prejudicia to the administration of justice, and brought thejudicial officeinto disrepute. TheBoard
allegesthat respondent acted improperly in conducting aspecia bond hearing on June 16, 2007 and
that an appearance of impropriety arose from his conduct on that date.

In its post-hearing submissions, the Board specifically argues that respondent’ s conduct in
holding a specia bond hearing for the brother of his friend Robert Miller created an appearance of
impropriety and also established an act of impropriety. The Board directs our attention to the
following Illinois Supreme Court Rule 62, Canon 2, which providesin relevant part:

“A Judge Should Avoid Impropriety and the Appearance of
Impropriety in All of the Judge’ s Activities

B. A judgeshould not allow thejudge'sfamily, socia or other
relationships to influence the judge's judicial conduct or judgment.
A judge should not lend the prestige of judicial office to advance the
privateinterests of others; nor should ajudge convey or permit others
to convey the impression that they are in a specia position to
influence the judge.”

We addressthe appearance of impropriety first and point out that the Board bearsthe burden
of proving this and all other allegations of the complaint by clear and convincing evidence. Inre
Karns, 211l. Ct. Comm. at 33; Ct. Comm. Rule 11. Inthisregard, our focusis on the perception of
the general public to the conduct at issue. Based upon our review of the complaint, answer,
transcripts of the proceedings before the Board, the testimony before the Commission, and the
exhibits admitted into evidence on August 24 and 25, 2010, we find the Board has met its burden
to establish that an appearance of impropriety occurred by the conduct of respondent on June 16,
2007. We conclude that when respondent agreed to conduct a bond hearing after he received a
phone call from Robert Miller, a long-time friend, former client and someone well-known in
McHenry County politics, who relayed that Miller’'s brother David was in the process of being
arrested, the public would perceive this as afavor and an impropriety.

Thisconclusionissupported by the following facts. First and foremost, thereisno question
that respondent and Robert Miller had along-standing political, professional, and social relationship.
David Miller is Robert Miller’ s brother and was the only person for whom a special bond hearing
was held that Saturday afternoon. Respondent was not assigned to do bond hearingsthat day. There
were procedures in place, and another judge, Judge Zopp, was the on-duty judge and was required
to be available to hear emergencies that Saturday. In addition, that information was published for
those in McHenry County who might need to contact the assigned duty judge to conduct an
emergency hearing. Therewastestimony that the situationinvolving David Miller would not appear
to some as an emergency. Also, there were the opinions of judges, criticism from local practicing
attorneys, and the negative newspaper articleswhich all indicated concerns about the appearance of
the special bond hearing. Convening aspecia bond hearing at therequest of afriend for thefriend’s



brother could create an appearance with the general public that a social relationship or private
interest prompted the hearing. Finally, respondent himself conceded that his conduct, in retrospect,
created the appearance of impropriety.

Therefore, we conclude the Board has met its burden of proof with respect to establishing
the appearance of impropriety by respondent in holding a bond hearing on June 16, 2007.

Astowhether respondent committed anactual impropriety by conducting the special hearing,
we conclude the Board has not established this charge by clear and convincing evidence. Theissue
hereis not what the public perceived but whether the Board has established by clear and convincing
evidence that respondent’ srelationship with Robert Miller influenced the judge' s conduct that day.

We begin by pointing out that there is no rule that prohibits respondent from setting a bond
for David Miller solely because he is the brother of the judge’s friend. We also note that no court
rule prevented respondent from conducting aspecial bond hearing that Saturday afternoon. Thefact
that another judge was assigned to emergency duty that day did not strip respondent of hisauthority
to conduct abond hearing. Further, the State’ sAttorney’ soffice agreed to participatein the hearing,
knowing that respondent had been contacted by Rebecca L ee and even Robert Miller. The State's
Attorney’ soffice knew that Leewastryingto get abond set for her uncle, David Miller, so hewould
not haveto spend Saturday and Sunday injail. When Leecalled Carroll, shetold him how her uncle
had been arrested. Lee explained that her uncle had been pulled over for atraffic offense and then
had been directed to aweigh station because there was a question of driving an overweight vehicle.
Lee said her uncle apparently decided to spill hisload along or off the road. He allegedly did this
so when he got weighed, hisweight would not be sufficient to warrant an overweight truck citation.
Lee told Carroll that her uncle thought getting a ticket for littering would be better than getting
ticketed for an overweight vehicle, which tend to be very expensive. Lee said her uncle was not
counting on the fact that doing so could be construed as obstructing justice, but that waswhy hewas
being held by the Cary Police Department. Although the witnesses who testified indicated that the
bond hearing was somewhat unusual and probably would not qualify as an emergency to most
people, there was no testimony about the violation of any rule or specific prohibition on setting a
bond. In fact, there was testimony that bonds have been set under similar circumstances.

From the outset, respondent told Lee he would not conduct a hearing without the State's
agreement to appear and the State’ s agreement on the bond amount. Thetestimony also established
that the bond set for thisfelony charge was $10,000 and this amount wastypical for aClass4 felony
obstructing justice charge. The sworn testimony of Carroll also established that the State's
Attorney’ s office was aware that the request for a bond hearing had been initiated by a phone call
to respondent. Aware of al these facts, the State's Attorney’s office had no objection to
participating in the hearing that afternoon. Infact, Carroll made phone calls himself in an effort to
facilitate the bond hearing. These facts do not suggest that an impropriety occurred.

Respondent said hefelt that he should respond to arequest for abond hearing and he agreed
to hold a hearing only under the circumstances that the State's Attorney’ s office agree. In June of
2007, respondent had not been ajudgefor very long, only about 2-1/2 years. Therea concernraised
by the judgesworking with respondent was not that he had committed an act that wasimproper, but
how the public would perceive his conduct in light of his relationship with Robert Miller.

Inlight of all the above, we concludethe Board has not established that an act of impropriety
occurred in setting the $10,000 bond for David Miller.



COUNT I

In Count Il of its complaint, the Board all eges that respondent’ s conduct on June 16, 2007,
violated the proscription contained in Canon 3(A)(4) of the Code of Judicial Conduct against a
judge engaging in ex parte communications. Canon 3 of the Code of Judicial Conduct (III. Sup. Ct.
R. 63) providesin relevant part:

“A Judge Should Perform the Duties of Judicial Office Impartialy and Diligently.

*** |n the performance of [judicial duties], the following standards apply:

A. Adjudicative Responsibilities.

(4) A judge shall accord to every person who has alegal interest in a proceeding, or that

person's lawyer, theright to be heard according to law. A judge shall not initiate, permit, or

consider ex parte communications, or consider other communications made to the judge
outside the presence of the parties concerning a pending or impending proceeding except
that:
(@) Where circumstances require, ex parte communications for scheduling,
administrative purposes or emergencies that do not deal with substantive matters or
issues on the merits are authorized; provided:
(i) the judge reasonably believes that no party will gain a procedura or
tactical advantage as aresult of the ex parte communication, and
(i) the judge makes provisions promptly to notify all other parties of the
substance of the ex parte communication and allows an opportunity to
respond.”

The Committee Comments to this provision clarify that although certain ex parte
communication is approved under paragraph A(4) to facilitate scheduling and other administrative
purposes and to accommodate emergencies, in general “a judge must discourage ex parte
communication and allow it only if all the criteria stated in paragraph A(4) are clearly met.”

In addition to the factual background already set forth, we recount additional, specific facts
relevant to the all egation of ex parte communication set forthin Count I1. Respondent testified, that
although he and hiswife previously had asocial relationship with Robert Miller and hisfamily, that
relationship had “ deteriorated over time” because respondent’ swife did not garner Miller’ ssupport
for aM cHenry County el ected position during the 2005-06 el ection cycle. Respondent characterized
his relationship with Miller as being “basically dormant” at the time of thisincident.

Respondent testified in detail regarding the events of Saturday, June 16, 2007. According
torespondent, hewasat aL.ittle League baseball gamewith hisfamily when hereceived avoicemail
message on his cell phone from Miller. Telephone records show that respondent returned Miller’s
call at approximately 12:30 p.m. Because respondent was at a Little League game and Miller was
also out with his family, respondent characterized this conversation as “disjointed.” Miller told
respondent that Miller’s brother, David, had been arrested in connection with atraffic matter, but
hewasuncertain of the specific charge. AsMiller received moreinformation concerning hisbrother
and the charges, he telephoned respondent nearly a dozen times more that afternoon. Telephone
recordsreflect that most of these callswere of only afew seconds duration and were forwarded into
respondent’ s voice mailbox. Respondent testified that he actually spoke to Miller atotal of three



times, and that during those conversations Miller raised the possibility of respondent conducting a
special bond hearing for David that afternoon, and that efforts were underway to find an assistant
state’ s attorney to appear. Respondent recalled that during these conversations, Miller may have
made an “allusion” or “suggestion” that the charge against his brother may not have been valid, but
Miller never informed respondent of the exact nature of the charge. Respondent testified that his
“hope and prayer was that | would not have heard further” from Miller, and that the situation
concerning his brother would be cleared up.

Miller, however, called respondent again at approximately 2:30 p.m., and asked him to
contact Miller’s daughter, Rebecca Lee, who would be representing David. Respondent then
telephoned Lee at both her home and on her cell phone, and eventually made contact with her at
approximately 2:45 p.m. It wasduring his conversation with Leethat respondent first found out that
David had been arrested on a Class 4 felony charge for obstructing justice. Lee asked respondent
if hewould conduct aspecia bond hearing that afternoon so that David would not haveto spend the
following Father’ s Day Sunday injail. Respondent agreed to conduct the hearing “aslong asthere
[was] an agreement on both sides.” Lee told respondent that she had already been in contact with
the McHenry County State’ s Attorney’ s Office, and that the Office had agreed to send an assistant
state’ s attorney to appear at the hearing. Based upon Le€’s representation that an agreement had
been reached, respondent and Lee then discussed the logistics of conducting the hearing.
Respondent told Lee he was only 15 minutes away from the McHenry County jail, and that the
hearing could begin within the next one-half hour. Based upon notes he took at the hearing,
respondent recalled that the proceeding began at 3:15 p.m. Respondent testified that during the
numerous phone conversations on June 16, he discussed only the logistics of scheduling the special
bond hearing, and did not discussthe meritsnor substance of thefelony charge against David Miller.

Respondent stated that he did not view conducting this specia bond hearing as ajudicia
favor, even though during hisprior 30 months as ajudge, he had never conducted such ahearing for
anyone else, and he did not have the assignment of handling the bond call on that day. Rather,
respondent believed that hewas doing hisduty asajudge, asan individual charged with afelony has
aright to be timely brought before ajudge for abond determination. Respondent stated that after
conducting the bond hearing on June 16, he had no further contact with this matter in a judicial
capacity.

Rebecca Lee testified that on June 16, 2007, she was an attorney in private practice. Four
months earlier, she had left the McHenry County State’ s Attorney’ s Office, where she had served
as an assistant state’' s attorney from 2003 to February 2007.

That afternoon, shewasin her car with her mother and her daughter when shereceived acall
from her grandmother shortly after 1:00 p.m. Lee described her grandmother asbeing “frantic” and
“hysterical” assheinformed her that her uncle David had been arrested. Her grandmother asked Lee
to represent David, and Lee agreed. Leethen called the Cary Police Department, and discovered that
David had been charged with afelony count of obstructing justice. Sometime after 1:00 p.m., Lee
then called her father, who had al'so been trying to call her. Leediscussed with her father the option
of pursuing a special bond hearing as away to have David released earlier. Miller told her that he
had already had a conversation with respondent who stated he would preside over such ahearing if
the State agreed to it.



Based upon this information, Lee then attempted to arrange the hearing by calling severa
of her former colleaguesin the State' s Attorney’ s office. Because she had recently left the office,
she still had many of their persona phone numbers saved in her cell phone. Lee first called Phil
Reiman, who served on felony review, and told him that she was looking for someone from the
officeto appear at aspecia bond hearing for her uncle. Reiman replied that he was out of town and
unableto attend. Leethen called the felony review number and reached Bill Stanton, who was on
call that weekend. Again, she stated that she was attempting to find someone to appear for a special
bond hearing for her uncle. Stanton was also out of town and therefore unavailable to appear.

It was at approximately 1:30 p.m. that Lee then contacted Tom Carroll, the First Assistant
State’ sAttorney for McHenry County. Leetold Carroll that she waslooking for someone from the
officeto appear at aspecial bond hearing for her uncle, and believed respondent would preside over
the hearing if the State agreed to the arrangement. Carroll was also out of town, but offered to
contact Louis Bianchi, the McHenry County State’ sAttorney. Leeand Carroll spoke again shortly
after 2:00 p.m. Carroll told Lee that Bianchi had agreed to the specia hearing, and that Bianchi
himself could appear at the hearing, but because he was also out of town, he would not be able to
do so until 7:00 p.m. Carroll also offered to appear, but he would not be back in town until 6:00
p.m. Because Lee wanted the hearing to take place earlier in the day, she and Carroll considered
contacting other assistant state’ sattorneyswho lived closer tothe McHenry County jail. Tothat end,
Carroll told Lee that he would send one of his investigators to his office to obtain the contact
information of other employees. Leethen thought of Tiffany Davis, with whom she had previously
worked, and Carroll told Leeto call her. After Lee apprised Davis of the situation, Davis agreed to
appear on behalf of the State. Leethen called Carroll and told him that Davis had agreed. Leeand
respondent then talked at approximately 2:45 p.m. Lee informed respondent that she had spoken
with the State’s Attorney’s office, that they had agreed to the specia bond hearing, and that an
assistant state’ s attorney would appear. Lee and respondent then discussed setting atime for the
hearing at around 3:15 p.m.

L eetestified that therewasnothing extraordinary about the proceeding, including theamount
of bond, $10,000, which istypical for aClass 4 felony. Lee and Davis had agreed to the $10,000
amount and presented that agreement to respondent. Thereafter, David Miller posted bond and was
released. According to Lee, during her two telephone conversations with respondent, she only
discussed scheduling matters, logistics and the agreement of the State’ s Attorney to appear and also
to the setting of the amount of bond. Lee did not discuss with respondent the merits of the charge
nor the substance of the case against her uncle.

Also introduced into evidence were the sworn statements of Thomas Carroll and Tiffany
Davis. Carrall, the First Assistant State's Attorney for McHenry County, stated that on June 16,
2007, he was out with his family when he received a phone call from Lee that her uncle had been
arrested and that she hoped to schedul e aspecial bond hearing that afternoon. Sheindicated that her
father had spoken to respondent, who was willing to conduct the hearing as long as an assistant
state’ s attorney was present. Lee asked if Carroll and the State’ s Attorney’ s office * could help her
out.” Carroll told Lee that he would be willing to appear himself, but that he was out with his
family. He also told her he would speak with McHenry County State' s Attorney Louis Bianchi, to
confirm his agreement to this arrangement. Carroll then discussed this matter with Bianchi, who
asked him to arrange for someone from their office to appear at the hearing. Although Carroll tried



calling several assistantsfor whom he had phone numbers stored in his cell phone, they were out of
town and unavailable. Hethen called one of hisinvestigators, and asked him to go to the officeand
get alist of the phone contactsfor other assistant state’ sattorneys. During hisconversation with Lee,
the name of Tiffany Davis came up, and he asked Lee to contact her. After Lee spoke with Davis,
Davis thereafter called him to confirm that this arrangement was approved by the State’ s Attorney
and that she could appear at the hearing. Carroll told Davisthat the office had agreed, and then told
her to ask for an appropriate bond so that the hearing would not be perceived as “unusual.” Davis
told him that the standard amount of bond for a Class 4 felony was $10,000, and Carroll believed
that this amount was appropriatein light of the fact that David Miller had no prior criminal record.

Tiffany Davis stated that she received a call from Lee on the afternoon of June 16, 2007,
asking if she could participatein aspecial bond hearing for Lee' suncle. Davisstated that shewould
do so if she received approval from Carroll. Lee told her that this arrangement had already been
approved by Carroll, and that respondent would preside over the hearing. Davisthen called Carroll,
and received confirmation that she could participate. Davisthen spokewith Leeagain, and discussed
the amount of bond. Lee told her that she would agree to the typical Class 4 bond amount of
$10,000. They then agreed to that amount.

Asstated, the Board allegesin Count Il of its complaint that respondent’ s* conduct” on June
16, 2007, violated the proscription contained in Canon 3 against a judge engaging in ex parte
communications, and that this same conduct constituted “willful misconduct in office and other
conduct that was prejudicial to the administration of justice and that brought the judicial officeinto
disrepute.” Becauseof the grave natureand serious consequencesof chargesof judicia misconduct,
the Board is required to proveits allegations by clear and convincing evidence, rather than merely
by a preponderance of the evidence. InreKarns, 2 Ill. Cts. Com. 28, 33 (1983); IlI. Cts. Com. Rule
11. Wherethe Board alleges, as here, that ajudge’ smisconduct is* prejudicial to the administration
of justice” or is such that it “brings the judicia office into disrepute,” it must present evidence to
substantiate those allegations. Inre Close, 3 1ll. Cts. Com. 72, 83-84 (1994).

Applying these principlesto the matter before us, we hold that the Board hasfailed to present
clear and convincing evidence to sustain this claim against respondent. Count Il of the Board's
complaint contains only a general allegation that respondent engaged in ex parte communications
asaresult of his*conduct” on June 16. Count I, however, lacksany specific allegation asto exactly
what “conduct” constituted the ex parte communication, and how this*“ conduct” constituted willful
misconduct, was prejudicia to the administration of justice and brought the judicia office into
disrepute. The Board' s general allegation is especially problematic in that this record reflects that
numerous phonecallsoccurred between Robert Miller, Rebeccal ee and respondent on theafternoon
of June 16. Rather than set forth the specific instances of ex parte communication and explain how
each offend Canon 3, the Board has chosen to sweep the multiple conversations that took place that
afternoon into one general alegation and to concludethat simply because they occurred they violate
the Canon. Indeed, it was not until closing argument that counsel for the Board stated with
specificity that the ex parte communications at issue in Count Il are the conversations between
Robert Miller and respondent, and not respondent’s conversations with Lee. In fact, there is no
suggestion from the Board that the conversations between Lee and respondent viol ated this Canon.
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Based upon theplainlanguage of Canon 3, itisclear that ajudgeisgenerally prohibited from
initiating, permitting or considering ex parte communicationswhich aremade“ outside the presence
of the parties’ concerning either a “pending or impending proceeding.” Thus, the conversations
between Robert Miller and respondent fall squarely within this category. Although respondent did
not initiate these communicationswith Miller, he neverthel ess permitted and participated in aseries
of phone callswith the brother of adefendant charged with aClass4 felony who wasrequesting that
respondent preside over a specially-scheduled hearing so that bond could be set and the defendant
released prior to the next regularly-scheduled bond call on Monday.

This, however, doesnot end our inquiry. Canon 3(A)(4) setsforth aspecific exceptiontothe
general rule prohibiting ex parte communications for those limited instances where such
communicationisnecessary for scheduling, administrative purposesor emergenciesthat do not deal
with substantive matters or issues on the merits, so long as. (1) the judge reasonably believes that
no party will gain aprocedural or tactical advantage as aresult of the ex parte communication; and
(2) the judge makes provisions promptly to notify al other parties of the substance of the ex parte
communication and alows an opportunity to respond. Respondent contends that his
communicationswith Robert Miller on the afternoon of June 16 concerning the specia bond hearing
fall within this exception. We agree. The record contains no evidence that the ex parte
communications between Robert Miller and respondent had any impact on respondent’s ruling
concerning the setting of bond for David Miller, or affected the overall outcome of the case. Tothe
contrary, the evidence supported the conclusion that no party gained a procedural or tactical
advantageresulting from the ex parte communication. Tom Carroll, Tiffany Davisand Rebeccal ee
all testified that the $10,000 amount set for David Miller’ s bond was the standard bond amount for
aClass4 felony, and that it was appropriate in light of the fact that he did not have a prior criminal
record. In addition, both the State and the defense agreed to this bond amount prior to the bond
hearing, and presented this agreement to respondent. Respondent also testified that he would not
have conducted the special bond hearing nor set a bond absent the agreement of the State. The
record further reflectsthat respondent had no further contact with thiscaseinajudicial capacity after
conducting the bond hearing on June 16.

In addition, the record shows that all parties were aware of the ex parte communication and
were allowed an opportunity to respond. Respondent testified that he told both Miller and Lee that
he would conduct the specia bond hearing only upon the agreement of the State. To that end, Lee

- who had recently left the McHenry County State’ s Attorney’ s Office - used her persona contacts

within that office to not only inform her colleagues of respondent’s willingness to conduct this
hearing upon agreement, but also to actually obtain the consent of both the McHenry County State’s
Attorney and his First Assistant to engage in this proceeding. In fact, both men indicated their
willingness to personally appear at the specia bond hearing, but could only do so later in the
evening. In addition, both parties arrived at the hearing fully advised of the premises, and also in
full agreement as to the amount of bail to be set. Thus, there was no secret that the ex parte
communication had occurred, nor was the content of that communication a secret. Indeed, if the
State had wished to object, it had numerous occasionsto voice its disagreement and did not do so.

The Board, nevertheless, contends that the limited exception alowing ex
parte communications contained in Canon 3(A)(4) does not apply because respondent’s ex parte
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conversations also included a discussion concerning substantive matters regarding the nature and
merits of the felony charge against David Miller. In support of this assertion, the Board points to
respondent’ s testimony that Robert Miller had made an “alusion” or “suggestion” that the charge
against his brother may not have been valid. We find that such a fleeting reference during the
conversation between Miller and respondent does not provide the clear and convincing evidence
required to support this claim. The Board additionally relies upon an email message sent by
respondent to his colleague, Judge Sharon Prather, who was assigned to hear David Miller’s case
subsequent to the bond hearing conducted by respondent.  After Judge Prather inquired of
respondent as to whether an “emergency” required that the specia bond hearing be conducted,
respondent replied: “With the agreement [of the parties], | did not delve into it much, other than to
understand that there was some question about the charge and that it was Father’ s Day weekend.”
TheBoard contendsthat respondent’ sreferenceto “ some question about the charge” establishesthat
the ex parte communications involved respondent engaging in discussion of substantive mattersin
connectionwiththecase. Again, weconcludethat thisisolated and vaguereferencedoesnot provide
clear and convincing evidenceto support the Board' sallegation. Therecord contains no suggestion
of biason the part of respondent to establish that the bond hearing was conducted on any basis other
than upon the evidence presented in the case. In addition, respondent testified that his
communications regarding this matter with Robert Miller and Rebecca Lee were limited only to
discussions of the logistics of conducting the hearing, and did not involve the merits of the case.

In sum, we concludethat the Board hasfailed to meet its burden of proof in regardsto Count
Il of its complaint against respondent.

COUNT Il

Finally weturn to the charge, set out in Count 111 of the Complaint, that respondent violated
Rule 61, Canon 1 and Rule 62 (A) of the Code of Judicial Conduct by “making fal se statements to
and misleading the Board.” Thethree specific allegations of wrong-doing all relate to respondent’ s
testimony before the Judicia Inquiry Board on October 12, 2007. They are:
“58.  Respondent’s conduct on October 12, 2007, constituted willful misconduct
in office and other conduct that was prejudicial to the administration of
justice and that brought the judicia office into disrepute.
59. Respondent’ s conduct on October 12, 2007, violated the Code of Judicial
Conduct, Illinois Supreme Court Rule 61, Canon 1, which provides:
An independent and honorable judiciary is
indispensable to justice in our society. A judge
should participate in establishing, maintaining, and
enforcing, and should personaly observe, high
standards of conduct so that the integrity and
independence of thejudiciary may be preserved. The
provisions of this Code should be construed and
applied to further that objective.
60.  TheRespondent’ sconduct on October 12, 2007, violated the Codeof Judicial
Conduct, Illinois Supreme Court Rule 62(A), which provides:
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A judge should respect and comply with the law and

should conduct himself or herself at all timesin a

manner that promotes public confidence in the

integrity and impartiality of the judiciary.”
Thus, in considering thischarge agai nst respondent wefocus sol ely on assessing thetruthfulnessand
forthrightness of the testimony given by him during the October 12, 2007, proceeding.

Thisinvestigative appearance was initiated by aletter sent to respondent on September 18,
2007. That letter advised, in pertinent part:

“The purpose of your appearance isto respond to questions regarding all egations of

misconduct in connection with the matter of People of the Sate of Illinoisvs. David

W. Miller, 07 CF 730. Specificaly, it is alleged that on Saturday, June 16, 2007,

Attorney Rebecca Lee called you and advised you that her uncle, David Miller, had

been arrested on afelony charge. Becausethe arrest occurred after the normal bond

court had been completed for the day, Attorney Lee asked you to preside over abond

hearing for her uncle. In response, you conducted a special bond hearing at the

McHenry County Correctional Facility for the defendant, who is a relative of

individuals with whom you have long-standing social and political relationships.

Additionally, it is alleged that at the time you conducted the specia bond hearing,

you were assigned to Juvenile Court, had no involvement in criminal cases pending

in the county; were not assigned to criminal rights/bond court; and were not the

assigned ‘duty’ judge.”

As delineated in the letter, the focus of the Board's inquiry appears to be a specia bond hearing
conducted by respondent for a man “who is a relative of individuals with whom you have long-
standing social and political relationships’ -- a hearing sought by Rebecca Lee, the niece of and
attorney for defendant, David Miller, at atimewhen respondent had no responsibility for conducting
such hearings. Put another way, the letter directed respondent’ s attention to his communications
with the niece/attorney of the defendant and the claimed impropriety of respondent going outside of
hisjudicial purview to hold a special bond hearing for arelative of afriend.

During the course of the appearance on October 12, 2007, it became evident that the Board
wasal so concerned about whether the ex parte conversationswith Rebeccal eewerewrongful under
the Code. It also wasevident that both respondent and the Board were aware that Robert Miller was
the social/political individual in question, but that the Board was, and remained, unaware that there
had been atel ephone conversation between Robert Miller and respondent earlier in the day on June
16, because respondent did not tell them.

From acareful review of the transcript of the October 12, 2007, investigative interview, we
discernthefollowing defensive stancestaken by respondent in responseto theletter and to questions
from the attorney for and members of the Board:

. Headmitted the communi cationswith Rebeccal ee occurred and agreed that she had
called him without appearing to recognize or acknowledge any particular importance
concerning which of them had called the other.

. He asserted the communications with Rebecca Lee involved only logistics—that is,
the who, where, and when of the bond hearing — and were thus exceptions to the ex
parte prohibitions.
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. He acknowledged that Robert Miller had been a client, a political ally prior to
respondent’ s appointment and subsequent election to the bench, and a social friend,
although not the kind of close persona friend with whom he and his wife shared
vacations, holidays, or intimate couple or family dinners.
. He contended that he had assisted with bond hearings and warrant prove-upsin the
past, that he had, asafull circuit judge, voluntarily served arotation as"duty judge,”
and that hefelt performing such services was part of hisduty asajudge. He asserted
that in the past he had responded to such requests from others (including Rebecca
Leewhen shewaswith the State’ sAttorney’ soffice) through asense of duty and that
his accommodation in this instance was part of that practice and was not motivated
by favoritism for afriend.
. In an apparent attempt to bolster this latter contention and to minimize any
appearance of favoritism, respondent:
¢ Denied anything more than a passing acquaintance with David Miller,
indicating that he was not a friend or former aly or former client.

¢ Reported that David and Robert Miller were “estranged” from one another
and had been*at odds’ for many yearsbecause of theway their father had | eft
an inheritance.

¢ Reported that after he became a judge, his world changed “in the sense
that...the telephone stopped ringing on January 1% or 2™. And as a part of
that, therelationship with Mr. Miller slowed and at timesand often timeswas
fairly dormant. It was aprofessional relationship. | wasn't doing any work
with him. | would see him on occasion at a meeting or so, talk to him on
occasion.” (Emphasis added.)

¢ Related that the quality of his relationship with Robert Miller had also
changed following the failure of Robert Miller and hiswifeto fulfill along-
standing promise to support respondent’s wife, Marie, for selection as
McHenry County auditor. After that, their “relations, communications or
whatever to whatever extent they were continuing with Mr. Miller and his
wife, they essentially cooled down and just about stopped and pretty much
did stop.”

With regard to these representations, the Board has charged that respondent (1) lied when he
said that Rebecca Lee had called him about holding the specia bond hearing; (2) lied or attempted
to mislead through his omission to tell the Board that the first information he had about David
Miller’ s arrest was from Robert Miller, not Rebecca Leg; (3) lied or attempted to mislead through
his omission to tell the Board that he had told Robert Miller about the possibility of a specia bond
hearing; (4) lied or attempted to mislead the Board into believing hisrelationship with Robert Miller
had deteriorated; and (5) lied or attempted to mislead the Board when he reported an estrangement
between Robert and David Miller.

BURDEN OF PROOF

It isthe Board' s burden to prove the allegations of Count 111 through proof of the
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underlying factual claims by clear and convincing evidence. In re Vecchio, 96-CC-1 (Feb. 19,
1998), citing Inre Karns, 2 1ll. Cts. Com 22, 33 (1983).

ANALYSIS

The charge that respondent made false and misleading statements to the Board presents a
different kind of question than the issues we have considered in Counts | and Il. The allegations
related to this count require our consideration of intent, of perceptions of relevance and materiality,
of the validity of inferences drawn, of the spirit and the atmosphere of the specific appearance of
October 12, 2007, and of the way perceptions about that appearance may have been informed by the
two subsequent appearances on December 13, 2007, and January 11, 2008, and by interviews done
and sworn statements taken prior to the formulation of the charges and the filing of the Board's
Complaint on February 25, 2008.

PERSPECTIVE

Prior to rendering our decision with regard to whether the Board has proven each of the
alegations of false and misleading statements by clear and convincing evidence, we set out our
perceptions and understandings that form the foundation for those decisions. We do thisto avoid
as much duplicative analysis and explanation as possible.

The Board' s Initia Inquiry

The letter sent to respondent by the Board on September 18, 2007, framed the issues that
would be explored at the October 12, 2007, appearance and, thus, suggested the thrust of the
necessary defense. Takingthat letter asour own point of departure and trying to determinewhat was
reasonably communicated by its content, it is clear that the concern being addressed by the Board
was respondent’ s conducting of a"special bond hearing” for David Miller at atime when such a
hearing wasoutside the scope of hisjudicial responsibilities. Theletter stated asspecific allegations
that David Miller was* arelative of" along-timesocial/political ally of respondent, that Rebeccal ee
had called respondent to advise him of her uncle’'s arrest and to ask him to preside over a special
hearing to set bond for him, and that he had held such a hearing despite the fact that it was outside
of hiscurrent judicial assignment.

Itisclear that David Miller’ srelevant “relative” was hisbrother, Robert Miller, and that this
fact wasknownto all of theinvolved playersand to the Board at thetimetheletter was sent. Indeed,
that relationship was the basis for and thrust of the alegations of favoritism appearing in the
newspaper articlesthat had precipitated Chief Judge Sullivan’ s second meeting with respondent and
the meeting with theother circuit judges, had led to thejudges’ consensusthat Judge Sullivan should
forward aletter to the Judicial Inquiry Board, and had formed the factual basisfor the allegations of
wrong-doing specified in the Board' s | etter.

It also appears that, athough the Board was unaware of the earlier conversation between
Robert Miller and respondent, its membersfelt that what was known to them was enough to initiate
aninvestigation for impropriety. Theletter suggeststhat the fundamental focusin theinvestigation
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was whether respondent acted improperly in conducting the specia bond hearing and not who had
asked him to hold it. The letter focused on the conduct and not on the motive.

A perceptive reader might have anticipated from the letter a concern that the ex parte
communicationswith Rebecca L ee wereimproper, but there was nothing in theletter, including the
cited sections of the Code of Judicial Conduct, that should reasonably have alerted respondent that
theallegationsor their seriousnesswould changeif hehad beeninformed of David’ sarrest and asked
about a bond hearing by someone other than Rebecca Lee.

Meetings With Chief Judge Sullivan and Circuit Judges

The Board has attempted, we believe, to establish a pattern of deception in respondent’s
failure even before the October 12" hearing to advise Chief Judge Sullivan, Judge Prather, and the
other circuit judges that hisfirst information about David Miller’s arrest and the first request for a
bond hearing came from Robert Miller and not from RebeccaLee. Aswasthe case with the letter,
we believe that it was the “special” nature of the hearing itself and the relationship between
respondent and Robert Miller that led to the publication of the newspaper articles and ultimately
caused the second meeting with Judge Sullivan and the meeting with the other circuit judges.
Allegations of impropriety and concerns about any appearance of impropriety were spreading
without any knowledge of Robert Miller’ sphonecall. Webelieveit unlikely that respondent would
have thought it necessary at that time to make that disclosure as being material to the accusations
swirling around him.

The Evidentiary Value of the Phone Records and Phone Logs

Through apparent yeoman efforts, the Board was able to distill a veritable blizzard of
telephone and cell phone recordsinto some extremely hel pful color-coded exhibitsreflecting times,
origin, recipients, and duration of callsduring therelevant period. Exhibit 51A isone such exhibit.
It is alog of calls occurring between 12:13 p.m. and 5:10 p.m. on June 16, 2007. While it is
invaluablefor what it tellsus, thereismuch that it doesnot. For example, Rebeccal eeand Thomas
Carroll indicated under oath that their first conversation took place at different times -- she thought
approximately 1:30 - 1:40 p.m., he opined it was about noon or 1:00 -- but neither estimate can be
verified because that call does not appear on thelog at all. More critically, thelog showsthat it is
possible that 24 calls were made but not completed. Of those, 10 definitely went to voice mail and
it is'unknown" what happened with the remaining 14. It isclearly shown that 16 of the calls were
completed.

We also, of course, have no record of what messageswere left in the voice mails, and we are
left to piece that information together through testimony given in appearances, through sworn
statements, and at the hearing before the Commission in August 2010 — more than three years after
the fact.

The most immediate and pertinent question that these facts pose for us is whether a voice
mail message constitutesa“call.” Inother words, if Rebeccal eehad called respondent’ scell phone
and left him amessage telling him that her uncle had been arrested and charged with afelony and
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asking if he would be available to handle a bond hearing that day, would that be “calling him?”
Or does*“caling” him require that the two of them actualy converse? We are of the opinion that
a pertinent voice mail message is sufficient to constitute “acall.”

We are also asked to rely on phone records to assess whether respondent was attempting to
mislead the Board when he stated that hisrelationship with Robert Miller had gone dormant and had
cooled off. Thetelephonerecordsof both men show asignificant number of contacts between 2006
and July 2007, and that fact is certainly suggestive. Again, however, the records do not show us
definitively who was participating in the conversations, what the content of each conversation was,
or whether the calls were cordial, business oriented, or perfunctory. It may be that testimony has
provided some of these details but the records themselves cannot.

Best Evidence of Robert and David Miller

We note that Robert Miller and David Miller, who figure so prominently in several of the
claims and much of the evidence related to these charges, did not testify before the Commission.
And, although a sworn statement of Robert Miller waslisted as Exhibit 4 on one of the early exhibit
listsprovided to usin August, it was never tendered or entered into evidence. Consequently, neither
of these key figures has shed any light on what happened on that June day.

Activities of Principals on June 16, 2007

We are mindful that the events relevant to these charges occurred on a June Saturday when
everyone involved was extremely busy. Respondent was monitoring and trouble-shooting a series
of Little League baseball games. He was scheduled to manage a game at 4:30 and was attempting
to mesh the requested bond hearing with his obligations asamember of the Little League board and
the father of a player.

Rebecca Lee had taken her mother and one-year-old daughter to the market and was on her
way home when her grandmother called to tell her of her uncle’'s arrest. She was first in her
driveway and then, having gotten her daughter and purchases out of the car, wasin her home as she
spoke with her father and severa personsfrom the McHenry County State’ s Attorney’ soffice. She
continued trying to coordinate arrangementsfor the hearing as shejoined therest of her family at her
sister’s home prior to a planned birthday party for her young nephew.

ThomasCarroll wasdriving hiswife, children, and parentsto Glencoefor apool day that was
part of a planned Father’s Day weekend get-together when he received the first call from Rebecca
Lee. Hethought it wasaround noon, possibly oneo’ clock. Shetold him about her uncle sarrest and
that her father had spoken with respondent who had indicated a willingness to conduct a bond
hearing aslong as an assistant state’ sattorney would be present. He called the State’ s Attorney and,
having learned that he was amenable to their participation in such a hearing, made several calls
tryingto find someonewho wasavail ableto represent the State. A second call around 2:10fit within
his “mental timeline of what was taking place that day.” He reported running back and forth
between the swimming pool and the parking lot to make and receive calls and recalled his wife
asking him what he was doing and trying to explain it to her. Hewastrying to get the arrangements
made so he could go back to his family activities.
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Tiffany Davis, the Assistant State’'s Attorney who ultimately appeared for the State at the
bond hearing, waswrapping up agarage sale when RebeccaL eereached her thefirst time and asked
her for “afavor or ahuge favor.” She had to arrange for the care of her infant twins, to coordinate
the time of the hearing, assure herself that Tom Carroll was in agreement with her handling the
hearing, and secure an agreed bond — all within a very short window of time.

We note the activities in which people were involved because it accounts for some
inconsistencies in the sequences and timing of events as recalled by witnesses and because it
provides some explanation for the great number of unsuccessful or uncompleted calls.

Atmosphere of the Inquiries and the Hearing

Lastly, before analyzing the issues, we feel constrained to note that our consideration of
Count 11 has been made significantly more difficult than necessary by what appears to be some
acrimony that has devel oped between respondent and the Board.

Our review of the transcript of the October 12" appearance reveal's an appropriate probing
by the Board for details pertinent to the allegations set out in the September 18" letter and an air of
cautious cooperation on the part of respondent.

Following that appearance, the Board apparently learned about the conversations between
respondent and Robert Miller and sought tel ephonerecords. Respondent reviewed thoserecordsand
seemingly realized that they did not squarewith hisearlier testimony regarding the events. Through
his attorney hetried to secure or review acopy of the transcript of the October appearance and was
refused. The two subsequent appearances are noteworthy for increasingly confrontational conduct
on both sides.

At the hearing before the Commission, attention to the very precise detail of each question
and each answer and an apparent mutual distrust of honesty and fairnessimpeded a clear exposition
of thefactsand hashampered our resol ution of the actual issues. Questionsand answersthat seemed
relatively clear or essentially irrelevant to us were the subjects of endless nit-picking on both sides
and aresulting loss of clarity. Sifting through minutiato uncover the actua facts has been tedious
and needlessly frustrating.

It iswithin the context of those perceptions and understandings on our part that we examine
the specific allegations of wrong-doing by respondent.

FINDINGS AND CONCLUSIONS

1.
Did the Board prove by clear and convincing evidence that respondent lied at the October 12\"
appearance when he stated that (a) Rebecca Lee had called him and (b) had asked him to hold a
specia bond hearing?

Considering all of the evidence available to us, we conclude that it did not.

At the October 12" appearance, respondent was asked twice by counsel for the Board about
the calls he received from Rebecca Lee. He responded that he had gotten both calls while he was
on the Little League baseball fields. He indicated that in the first call, which he thought he had
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gotten about 2:00, she inquired about his availability for a specia rights hearing for David Miller.
He told her he had to manage agame at 4:30 but could do it at another time aslong as there was an
agreement by the State’ s Attorney’ sofficeto appear. She said shewould call acontact in that office
to set atime.

Questioning about the second call picked up after a lengthy discussion about special or
unusua bond-setting formats. Respondent indicated that he got a second call from Rebecca Lee
about ¥z hour later at roughly 2:30 saying that the State’ s Attorney was sending somebody to cover
the hearing. Hetold Rebecca Lee hewould call thejail to advise them and that was the end of the
call. The questioning about the phone calls was relatively brief during thisinitial appearance.

Following the close of his examination by Mr. Gallo, respondent was questioned by three
members of the Board. All of their questions concerned his recognition of the appearance of
impropriety and how he would act if asimilar situation would arise in the future.

Hewasnever asked anything el seabout the phone conversations—not whether he had spoken
with anyone el seabout the situation; not if Rebeccal ee scall provided hisfirst knowledge of David
Miller’'s arrest; not whether he had spoken with Robert Miller. It seems quite clear that the Board
was totally focused on the actual and apparent impropriety of the special rights hearing and on the
possibility of an improper ex parte communication. The questioning was consistent — as were
respondent’ s responses — with the concerns expressed in the September 18" letter to respondent.

Rebecca L eetestified that when shefirst spoke with her father on June 16™ at 1:13 they were
exploring various options for securing David' srelease. She acknowledged that at some point she
learned from her father that respondent was willing to do a bond hearing if the State’s Attorney
would agree to be present and participate, but she could not say during which call or at what time
that occurred. She thought that her first call to Tom Carroll, in which she told him her father had
spoken with respondent about a bond hearing, had occurred between 1:30 and 1:40.

In general, her testimony suggests that she and her father did not even begin discussing the
possible option of abond hearing until after she received the call at 1:07 from her grandmother and
spokewith her father at 1:13. Miller told her that he had already had a conversation with respondent
who stated he would preside over such ahearing if the State agreed to it.

Tom Carroll indicated in his sworn statement that he thought his first conversation with
Rebecca Lee was about noon or 1:00. He seemed to settle more firmly on noon as his statement
continued. But at noon, Rebecca Lee did not know that her uncle had been arrested, nor had she
spoken with her father about a bond hearing or respondent’s availability. Tom Carroll was sure,
however, that shehad told himinthisfirst call that her father had spoken with respondent and he had
indicated his conditional availability for a bond hearing that day. Mr. Carroll stated that in his
second conversation with Rebecca Lee at 2:10, she told him that she had spoken with respondent.
Hisactual statement was:. “ At some point there was adiscussion, and | would think it wasthis call,
where she made an indication that she had spoken to respondent about the bond hearing....l just
remember that | believe at this time she made some indication that she had spoken to HisHonor.”
In the third call at 2:27, they did not speak of respondent at all.

At 2:14, Rebeccal eefirmed up her arrangement for Tiffany Davisto cover the hearing. She
testified that she called Tom Carroll at 2:27 to confirm that she had finalized the hearing. And she
started trying to contact respondent. She testified that she called him twice without success —
possibly on her father’ scell phone—before hefinally reached her. She stated that although the calls

19



from respondent to her were reflected on Exhibit 51A, the ones she had placed to him did not. She
testified that her first "direct" conversation with respondent took placearound 2:30, and Exhibit 51A
showsacompleted call from Robert Miller’ sphoneto respondent’ sat 2:33. It isalso worthy of note
that while shetestified that washer first direct conversation with respondent, she never testified that
she had not “spoken” with him by voice mail message prior to that time.

Respondent testified at the hearing before the Commission in August that athough he had
indicated to Robert Miller hisconditional willingnessto handleabond hearing that Saturday, heonly
actually agreed to do it when Rebeccalee confirmed that all of the arrangements had been madefor
the State’' s Attorney’ s office to participate, that there was an agreed-upon bond, and asked him to
handle it inasmuch as his conditions had been met. Thisis aso consistent with her testimony that
hetold her that he had a matter to cover at 4:30 and would like to have the hearing after that, but she
asked that it be held immediately and he agreed.

We do not believe the Board has produced clear and convincing evidence that Rebeccalee
did not make and completeacall to respondent on June 16, 2007, in which she confirmed that David
Miller was being held on felony charges and confirmed his willingness to hold the specia bond
hearing. Nor dowebelievethat the Board hasshown that Ms. Leedid not leave voice mail messages
for respondent that would have conveyed that same information or that would have requested that
he return her calls. We do not, therefore, find clear and convincing evidence that respondent lied
when hetestified that Rebecca Lee did make one or more such calsto him.

2.
Did the Board prove by clear and convincing evidence that respondent lied or attempted to mislead
the Board when he (a) described the nature of his relationship with Robert Miller after he assumed
the bench and (b) described the quality of their relationship after the Millersfailed to support Marie
Chmiel’ s bid to become county auditor?

Considering all of the evidence available to us, we conclude that it did not.

Respondent described his relationship with Robert Miller after he was appointed and
subsequently elected to the bench as “fairly dormant.” He said that he would see him on occasion
at meetings and talk to him on occasion. Healso testified in October 2007 that after the Millers had
reneged on their promiseto support hiswife Marie’ sapplication for selection as county auditor their
relationship “essentially cooled down and just about stopped and pretty much did stop.”

The telephone records of Robert Miller and respondent and the logs produced from them
show numerous phone calls exchanged between 2006 and July 4, 2007, and beyond. One could
reasonably infer from thoserecordsthat the two men maintai ned an active and on-going rel ationship.
However, such an inference is disputed through the testimony of respondent.

Thus, whilethe records are highly suggestive, they are not dispositive of theissue. They do
not tell usif or how the current number of calls comparesto earlier years. They do not tell us what
is being discussed or the reasonsfor the calls. They tell us nothing about the tone of the calls. The
records, taken alone, can neither confirm nor refute respondent’ s evaluation of any changesin the
extent and quality of the relationship between the two men.

Robert Miller could, and perhapswoul d, have added dimension and perspectiveto theinquiry
but, aspreviously noted, he did not testify orally or by way of sworn statement. Nor wasanyoneelse
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guestioned about the nature of their relationship during the times alleged.

With regardto attemptsto mislead, it would certainly bein respondent’ sinterest to minimize
the cordiality of hisrelationship with Robert Miller. However, we believeintent to mislead, at |east
in this situation, requires an effort to “sell” afalsehood and, aswe haveindicated above, we do not
find that the Board has proven that the statements are untrue.

Faced with nothing except the telephone records and respondent’ s characterization of their
relationship, we do not find that the Board has proven by clear and convincing evidence that
respondent either lied to the Board or attempted to mislead it when he described changesin his
relationship with Robert Miller.

3.
Did the Board prove by clear and convincing evidence that respondent lied or attempted to mislead
the Board when hetestified in October 2007 that the rel ationship between Robert Miller and David
Miller had been one of estrangement for many years?

Considering all of the evidence available to us, we conclude it did not.

Respondent testified that David and Robert Miller hasbeen estranged for many yearsbecause
of the way an inheritance had been handled by their father. Again we note that it would be in
respondent’ s interest to minimize the strength of Robert Miller’ sties with his brother and thereby
reduce the likelihood that Robert would make specia efforts to get David released from jail for
Father’s Day.

Rebecca Lee testified, however, that her grandmother, Robert and David’s mother, was
“frantic” about having David remain in jail on felony charges over the weekend and that her aunt,
David' s wife, was upset and unhappy about him being away from his children on Father’s Day.
Robert’ s motive was the happiness of his mother and sister-in-law and the estrangement, although
respondent could not have known that at the time, would not have mattered.

More importantly, however, as with the preceding section, there is no evidence that the
assertion of estrangement by respondent is untrue. There is no testimony from David or Robert
Miller that either confirms or denies the impaired relationship, nor was Rebecca Lee asked about it
when she testified.

There is nothing before us to permit a finding that the Board has proven by clear and
convincing evidence that respondent lied or attempted to mislead the Board when he testified to an
estrangement between David and Robert Miller.

4.
Did the Board prove by clear and convincing evidence that respondent lied or attempted to mislead
the Board through his omission to tell the Board about his phone conversation with Robert Miller
at about 12:30 on June 16, 20077

Considering all of the evidence available to us, we conclude that it did not.

Aswe have previously indicated, we do not believe that the September 18" letter directed
respondent’ s attention to any issue that would have made the fact of his conversation with Robert
relevant or material. The Board’ sfocuswasappropriately attuned to hisconduct, which constituted
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the only grounds for discipline. Consequently, we find no motivation for him to lie or attempt to
mislead or deceive the Board with regard to whether he had been asked and by whom he had been
asked to conduct the hearing. It can certainly be argued fairly and reasonably that he was not
forthcoming with that information, but we do not find that a failure to volunteer facts that do not
appear to be germaneto the investigation at hand is tantamount to lying or an attempt to mislead.
Oneneed not, asarequirement of honesty and forthrightness, submit extraneousinformation which,
even though it isimmaterial to the inquiry, could conceivably be used in a harmful manner.

We also note another consideration in addressing this allegation of Count IlI. It is quite
possible that between the phone calls concerning the bond hearing and all of the Little League
activity, respondent simply forgot that call -- particularly since his attention had been directed to the
communications with Rebecca Lee. The Board has failed to discount or negate that possible
alternative explanation for respondent’ s failure to advise it of that call and its content.

We find that respondent’s omission to tell the Board about his conversation with Robert
Miller at around 12:30 on June 16™ was neither a lie nor an attempt to mislead the Board in its
inquiry about the possible impropriety of his conducting of the special bond hearing for David
Miller.

SANCTION
For the foregoing reasons, it is the judgment of the Commission that the conduct of
respondent in holding a bond hearing on June 16, 2007 created the appearance of impropriety and
warrants the imposition of reprimand. NOW THEREFORE, it is hereby ordered that respondent is
reprimanded.

Respondent reprimanded.
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