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STATE OF ILILINOIS
ILLINOIS LABOR RELATIONS BOARD

STATE PANEL
Service Employees International Union, )
Local 73, CTW/CLC, )
Petitioner 3
and “ )) Case No. S-UC-12-034
Illinois Secretary of State, ;
| Employer ;

ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION AND ORDER

On February 7, 2012, Service Employees International Union, Local 73, CTW/CLC
(Union or SEIU), filed a unit clarification petition in Case No. S-UC-12-034 with the State Panel
of the Illinois Labor Relations Board (Board) pursuant to the Illinois Public Labor Relations Act,
5 ILCS 315 (2010), as amended (Act), and the Rules and Regulations of the Illinois Labor
Relations Board, 80 Ill. Admin Code, Parts 1200 through 1240 (Rules). The Union seeks to
include all Executive I and Executive IIs employed by the Illinois Secretary of State (Employer)
that are not currently represented in the existing S-RC-11-006 bargaining unit, represented by the

Union. On February 24, 2012, the Employer filed objections to the petition.! On February 28,

' In its objections, the Employer stated:
- [t]he Illinois Secretary of State objects to the unit clarlﬁcatlon requested in the captioned

petitioned for the reasons set forth in and based upon the evidence adduced at and briefs
filed in ILRB Case No. S-RC-11-006, presently pending before the Appellate Court of
Illinois for-the- Fourth- District, Case No.-4-11-1075, which are attached -hereto -and — — —
incorporated herein by this reference. In addition, the Secretary of State questions
whether a majority of the petitioned-for employees seek representation by the Petitioner
SEIU Local 73.

Along with the letter, the Employer included the entire administrative record on appeal, which totaled

nearly 5,000 pages of documents. On February 29, 2012, I sent an email to the Employer which stated:
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2012, the Union filed a response. On March 7, 2012, the Employer submitted its clarified
objections to the petition. On March 8, 2012, the Union filed a response to the clarified

objections.

L. ISSUE AND CONTENTION

The issue to be resolved is whether the certification in Case No. S-RC-11-006 should be
clarified to include the petitioned-for employees. The Union contends that the petitioned-for
employees were inadvertently excluded from the certification in S-RC-11-006, which added all
Executive I and Executive IIs employed by the Illinois Secretary of State in its Drivers’ Services
Department. The Union notes that the S-RC-11-006 petition sought to include all Executive I
and Executive IIs not currently certified under S-UC-04-046 and S-UC-S-95-80, not just those
working in the Drivers’ Services Department. The Union asserts that an inadvertent error
resulted in about 40 of the employees petitioned-for in Case No. S-RC-11-006 being improperly
excluded from the unit.

The Employer argues that a unit clarification petition is inappropriate in this case. The
Employer objects to the instant petition for the same reasons set forth in and based upon the
evidence adduced at and briefs filed in Case No. S-RC-11-006; namely that tﬁe petition should
be dismissed because the petitioned-for employees are supervisory and/or managerial employees
within the meaning of the Act and cannot, as a matter of both fact and law, be included in any
bargaining unit. The Employer also questions whether the Union holds majority status for the

petitioned-for employees. In addition, the Employer contends that it has at least established

I am not sure what briefs the Employer is referring to. I am also not sure what Employer
objections the Union is referring to. Was there supposed to be a brief attached to the
February 24, 2012 letter? I have two boxes worth of documents from the Employer.
Could you please inform where the objections to the unit clarification are located?
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grounds which require an oral hearing. Finally, the Employer asserts that the petition should be
deferred pending disposition of S-RC-11-006, which is currently undergoing judicial review by

the Illinois Appellate Court, Fourth District in Case No. 4-11-1075.

IT. BACKGROUND

Petition in Case No. S-RC-11-006

On July 16, 2010, in Case No. S-RC-11-006, the Union filed an election petition seeking
to represent “A/l Executive I and Executive II not currently certified under the Service
Employees International Union Local 73 (S-UC-04-046) and under International Federation of
Teachers Local 4408, Local 4051, Local 4407 (S-UC-S-95-80).> (emphasis added). On July 28,
2010, the Board converted the Union’s election petition into a majority interést petition.

Hearing |

On May 23, 2011, the Administrative Law Judge (ALJ) assigned to the case held a
hearing. At hearing, the Employer argued that the petition and proceeding should be dismissed
for want of jurisdiction because the Board did not conclude its hearing process or issue a
certification within the 120-day deadline set forth in the Act. The Employer further argued that
all of the petitioned-for employees were “supervisors” and some “managerial emponees” as
defined by the Act, and thus the petitioned-for unit was inappropriate.

In contrast, the Union argued that the Board did have jurisdiction. The Union further
asserted that the Board must certify the petition nunc pro tunc to November 13, 2010 because of

the passage of the 120-day deadline set forth in the Act. In addition, the Union asserted that the

? The Union had previously filed, on June 10, 2010, a majority interest petition in Case No. S-RC-10-
042, seeking to represent “all Executive I and Executive II not currently certified under Service
Employees International Union Local 73 (S-UC-04-046) and under International Federation of Teachers
Local 4408, Local 4051, Local 4407 (S-UC-S-95-80)” The Union later withdrew its petition because it
lacked the proper showing of interest.




Employer’s managerial argument was waived before hearing. Finally, the Union argued that the
petitioned-for employees were public employees as defined by the Act, the petitioned-for unit

was appropriate, and accordingly, the petitioned-for unit should be certified.

ALJY’s Recommended Decision and Order in Case No., S-RC—l 1-006

On August 1, 2011, the ALJ issued a Recommended Decision and Order (RDO), finding
that the Board had jurisdiction, the Board would not issue certification nunc pro tunc, the
Employer had not waived its managerial argument, the petitioned-for employees were not
supervisors within the meaning of the Act, and the petitioned-for employees were not managerial
employees within the meaning of the Act.

The ALJ’s RDO noted that the parties had stipulated that the Union “seeks to add all full-
time and part-time Executive Is aﬁd IIs employed by the Secretary of State to the existing
bargaining unit in case number S-UC-04-046.” (emphasis added). The ALJ also noted in her
RDO that the Employer called a single witness: Gary Lazzerini, Director of Drivers’ S‘ervices
for the Metro Area. The Employer and the Union had stipulated at hearing that Lazzerini’s
testimony would be relevant for all of the employees at issue, not just those in the Drivers’
Servicés Department. The ALJ noted in her RDO that Lazzerini’s testimony lasted less than two
hours, produced 24 pages of transcript, and did not identify any specific relevant parts of the
Employer’s documentary evidence. The ALJ also noted that Lazzerini mentioned no single
employee by name, no single incident by date or occurrence, and referenced the documentary
evidence only to confirm that all of the job descripti;ms were accurate. The Union called no
witnesses in rebuttal.

In the “MATERIAL FACTS” section of the RDO, the ALJ stated that the employees at

issue in the case were Executive Is and Executive IIs “who work in the Drivers’ Services




Department of the Secretary of State.” (emphasis added). The RDO only discussed the
petitioned-for employees who worked in the Drivers’ Services Department.

Finally, the “RECOMMENDED ORDER?” stated that the Union “shall be certified as the
exclusive representative of all .the employees in the urﬁt set forth below.. .IN‘CLUDED:’
Petitioned-for Executive Is and IIs. EXCLUDED: All confidential, supervisory and managerial
employees as defined by the Illinois Public Labor Relations Act.”

The Employer filed timely exceptions to the RDO and the Union filed a timely response
and cross-exceptions.

Decision and Order of the Board in Case No, S-RC-11-006

On October 24, 2011, the Board adopted the ALJ’s recommendation, finding that the
“Executive Is and IIs should be added to the collective bargaining unit previously recognized in
Case No. S-UC-04-046.” In its “Conclusion”, the Board stated: “we find the Executive Is and
Executive IIs employed at the Illinois Secretary of State’s Drivers’ Services Department . . .
should be added to the collective bargaining unit previously recognized in Case No. S-UC-04-
046.” (emphasis added). In accordance, on November 1, 2011, the Executive Director issued a
Certification of Representative. The certification stated: “the named labor organization is the
exclusive representative of the following employees: all persons employed by the Illinois
Secretary of State in its’ Drivers’ Services Department in the following titles: Executive I;
Executive I1.” (emphésis added).

Appeal
On January 10, 2012, the Employer appealed the Board’s decision to the Appellate Court

_ for the Fourth District in Case No. 4-11-1075. The case is presently pending.




III.  DISCUSSION AND ANALYSIS

Section 1210.170 of the Rules addresses unit clarification procedures:

An exclusive representative or an employer may file a unit clarification petition to
clarify or amend an existing bargaining unit when: 1) substantial changes occur
in the duties and functions of an existing title, raising an issue as to the title’s unit
placement; 2) an existing job title that is logically encompassed within the
existing unit was inadvertently excluded by the parties at the time the unit was
established; and 3) a significant change takes place in statutory or case law that
affects the bargaining rights of employees.’

The purpose of the unit clarification procedure is “not to change the scope of a bargaining
unit, but to resolve unit composition questions which arise within the context of the parties’
recognition agreement, the provisions of the Act or the unit described in a Board certification.”

City of Chicago, 9 PERT 93026 (IL LLRB 1993). A unit clarification petition is the appropriate

method for adding positions to an existing bargaining unit if the exclusion from the unit at the

time was unintentional or inadvertent. City of Chicago, Department of Purchasing, 1 PERI

93005 (IL LLRB 1985). The Board must ensure that “if the 0parties and the Board had been
aware of the existence of the omitted position at the time of the initial representation proceeding
and/or subsequent certification of the bargaining unit, that position would certainly have been

included in the unit.” Champaign County State’s Attorney, 16 PERI 92024 (IL SLRB 2000)

Finally, the unit clarification process does not require a showing of interest or an election. State

of Illinois, Department of Central Management Setvices, 25 PERI §54 (IL LRB-SP 2009).

In this case, the Union argues that a unit clarification petition is appropriate because the

Executive I and Executive II titles are logically encompassed within the existing unit but were

* Courts have also approved the use of the unit clarification procedure in two other circumstances: when
a newly created job classification has job functions similar to functions already covered in the bargaining
unit, and where the employer asserts that the petitioned-for employees are statutorily excluded. City of
Washington v. Illinois Labor Relations Board, 383 Ill. App. 3d 1112 (3rd Dist. 2008); State of Iilinois,

Department of Central Management Services v. Illinois Labor Relations Board, 364 Ill. App. 3d 1028 (4th
Dist. 2006). Neither of these circumstances exists in this case.
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inadvertently excluded from the certification. The Union contends that the RDO erroneously
stated that fhe petitioned-for employees in Case No. S-RC-11-006 were all employed in the
Drivers’ Services Department. The Uﬁion contends that this error was inadvertent. The Union
argues that due to this error, the Board then upheld the decision with the same error. The Union
notes that no one caugilt thé error until after the Employer had already appealed the decision to
the Appellate Court,

The Union contends that the unit should be clarified to include the petitioned-for
employees because the Employer has already stipulated that the employees in the instant petition
were covered by the Union’s prior petition in Case No. S-RC-11-006. The Union notes that the
Employer stated in its post-hearing brief for Case No. S-RC-11-006 that it was stipulating that
the Union “seeks to add all remaining and unrepresented full-time and part-time Exqcutive Is
énd IIs employed by the Secretary of State to the existing bargaining unit as certified in Case No.
S-UC-04-046.” (emphasis added). The Union contends that further evidence that the petitioned-
for employees were the subject of the petition in Case No. S-RC-11-006 is contained in Exhibit
B to the Employer’s Post-Hearing Brief for Case No. S-RC-11-006. The document was created
by the Employer and submitted as evidence supporting the contention that all of the petitioned-
for employees in Case No. S-RC-11-006 were either supervisory or managerial.* The document
is entitled “Information Regarding Executive I and IIs” and lists not just those Executive I and
IIs working in the Drivers’ Services Department, but also those working in nine other

departments.

* The document lists approximately 108 employees by name. It lists the employee’s name, his or her title
(Exec I or Exec II), whether he or she is a manager or assistant manager, his or her facility or work
location, whether the work location is independent, and the number of subordinates supervised by the
employee.




In addition, the Union argues that the Employer’s argument regarding whether a majority
of the petitioned-fqr employees seek representation by the Union should be disregarded because
the Board’s Rules do not require the petitioner to satisfy a showing of interest requirement for
unit clarification procedures.

Moreover, the Union contends that a full hearing has already been held on whether the
petitioned-for employees were supervisory or managerial, and, the Board has determined that
they were instead public employees. The Union argues that to hold another hearing on the same
employees, with the same evidence and same set of facts would be a waste of the Board’s
resources. Finally, the Union submits that it is aware that any final decision issued thr&ugh,the
appeal process in Case No. S-RC-11-006 will also apply to the employees in the instant petition.

The Employer argues that the petition sﬁould be dismissed because the unit clarification
procedure is not appropriate in this case because none of the five permitted circumstances are
present. The Employer obj ects to the petition because it asserts that the petitioned-for employees
are supervisory and/or managerial employees within the meaning of the Act and cannot, as a
matter of both fact and law, be included in any bargaining unit.

Thé Employer also argues that because the petitioned-for employees’ cards were signed
and submitted on or about July 28, 2010, when the original election petition was amended to a
majority interest f)etition, the signatures and cards are now 1 % years old, and therefore stale.
Thus, the Employer argues that the signatures and cards cannot be considered as a basis for
inclusion.

In addition, the Employer contends that it has at least established grounds which require

an oral hearing. Finally, the Employer asserts that the petition should be deferred pending




disposition of Case Nol. S-RC-11-006, which is currently pending before the Appellate Court of
Hlinois for the Fourth District, Case No. 4-11-1075.

I find that the certification in Case No. S-RC-11-006 should be clarified to include the
petitioned-for employees. To begin with, I find that a unit clarification petition is appropriate in
this case. It is appropriate because the existing job titles, Executive I and Executive II, are
logically encompassed within the S-RC-11-006 unit, and they were inadvertently excluded from
the certification. Indeed, the petitioned-for employees were in fact included in the petition for
Case No. S-RC-11-006. The petition stated that the Union sought to represent, “4l/ Executive I
and Executive IL.” (emphasis added). The petition was not limited to those employees working
in the Drivers’ Services Department. In addition, the parties stipulated at hearing that the Union
“seeks to add all full-time and part-time Executive Is and IIs employed by the Secretary of
State.” (emphasis added). The stipulation was not limited fo those employees working in the

. Drivers’ Services Department. Moreover, the Employer noted in its post-hearing brief for Case
No. S-RC-11-006 that it was stipulating that the Union “seeks to add all remaining and
unrepresented full-time and part-time Executive Is and IIs employed by the Secretary of State to
the existing bargaining unit as certified in Case No. S—U'C—O4-O46.” (emphasis added). Also, the
document submitted with the Employer’s post-hearing brief as evidence of the employees’
supervisory and/or managerial status, entitled “Information Regarding Executive I and IIs”,
includes Executive I and IIs working in -other departments besides the Drivers’ Services
Department. The document listed Executive I and IIs working in the Drivers’ Services
Department; Administrative Hearings—Hearings/Central Operations; Administrative Hearings—
Hearings/Northern Operations; Administrative Hearings——Chicagé Qperations; Library, Library

Development, Literacy; Business Services, Chicago Operations, Corporations; Police, Fleet




Maintenance; Index, Notary Public; Administratiye Hearings—Springfield Support Services; and
Index, Administrative Code. Moreover, the ALJ’s Recommended Order stated that the unit
included “Petitioned-for Executive Is and IIs”, and did not limit the inélusion to those working in
| the Drivers’ Services Department.

It should be noted that the Employer does not contest the fact that (1) the S-RC-11-006 |
petition sought to include the petitioned-for employees; (2) the Employer stipulated at hearing
and noted in its- post-hearing brief that the Union» was seeking to add all full-time and part-time
Executive I and IIs, not just those in the Drivers’ Servicés Department; (3) the Employer
stipulated at hearing that the single witness’ testimony would be relevant for all of the employees
at issue; (4) the Employer submitted “Information Regarding Executive I and IIs” as evidence of
the petitioned-for employees supervisory and/or managerial status; and (5) the ALJ’s Order
included the petitioned-for employees. Further, the Employer has not denied that the omission of
the titles from the S-RC-11-006 certification was inadvertent.

The purpose of the unit clarification procedures would be effectuated in this case because
the petition does not seek to change the scope of the S-RC-11-006 bargaining unit. Rather, the
unit clarification petition seeks to resolve a unit composition question which arose within the unit
described in the S-RC-11-006 certification. The exclusion of the petitioned-for employees was
unintentional and inadvertent. The omitted Executive I and Executive II titles would have
certainly been included in the unit had the parties and the Board been aware of the existence of
the omitted positions at the time of the certification of the unit. "The S-RC-11-006 petition
expressly stated that it sought to include the petitioned-for employees, the parties stipulated at
hearing and the Employer noted in its post-hearing brief that the Union sought to include the

petitioned-for employees, the Employer included the petitioned-for employees in a document
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~submitted as evidence in Case No. S-RC-1 1-006, and the ALJ’s recommended order included the
peﬁtioned—for employees.

In addition, as the Union notes, a hearing has already been held on th:thér the
petitioned-for employees are supervisory and/or managerial. Although the Board conducts a
neutral, fact-finding hearing to ascertain the disputed status of employees, the party claiming that
an employee is statutoriiy excluded, and not the Board, “has the responsibility for establishing

such exclusion” in terms of producing evidence on the record. Chief Judge of the Circuit Court

~of Cook County, 18 PERI § 2016 (IL LRB-SP 2002), citing Quadcom Public Safety

Communications Systems, 12 PERI {2017 (IL SLRB 1996), aff ' d by unpub. order, 13 PERI q

4011 (1997); Chicago Transit Authority, 17 PERI § 3003 (IL. LRB-LP 2000). Here, the ALJ

found that the Employer had failed to provide sufficient evidence of the petitioned-for
employees’ supervisory and/or managerial status. The Employer has already been afforded its
opportunity to dispute the status of the petitioned-for employees at hearing and thus, the
Employer has no right to another hearing or “bite at the apple.”

In addition, as the Union notes, the unit clariﬁca;tion process does not require a showing
of interest. The Board’s Rules on Unit Clarification Procedures, Section 1210.170, and the Rules
on Showing of Interest, Section 1210.80, do not set forth a requirement that the petitioner satisfy
a showing of interest for unit clarification petitions. Thus, the Employer’s argument regarding
whether the Union holds a majority status for the petitioned-for employees must be disregarded.

Finally, the Union has stated it is aware that any final decision issued through the appeal
process in Case No. S-RC-11-006 would apply to the petitioned-for employees. Thus, there is no

need to defer the petition pending disposition of Case No. 4-11-1075 before the Appellate Court

11




of Illinois for the Fourth District. To do so would prolong the present matter even further and

constitute a waste of the Board’s resources.

V. CONCLUSION OF LAW

I find that the petitioned-for employees were inadvertently excluded from the

Certification of Representative in Case No. S-RC-11-006.

VI. RECOMMENDED ORDER

IT IS HEREBY ORDERED that _the SEIU Local, 73 unit certified in Case No. S-RC-11-

006, be clarified to include the petitioned-for employees.

VII. EXCEPTIONS

Pursuant to Section 1200.135 of the Board’s Rules, parties may file exceptions to the
Administrative Law Judge’s Recommended Decision and Order and briefs in support of those
exceptions no ‘later than 14 days after service of this Recommendation. Parties may file
responses to exceptions and briefs in support of the responses no later than 10 days after service
of the exceptions. In such responses, parties that have not previously filed exceptions. may
include cross-exceptions to any.poftion of the Administrative Law Judge’s Recommendation.
Within 5 days from the filing of cfoss—exceptions, parties may file cross-responses to the cross-
exceptions. Exceptions, responses, crqss-exceptions, and cross-responses must be filed with the
Board’s General Counsel at 160 North LaSalle Street, Suite S-400, Chicago, Illinois 60601-3103,
and served on all other parties. Exceptions, responses, cross-exceptions, and cross-responses

will not be accepted at the Board’s Springfield office. The exceptions and/or cross-exceptions
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sent to the Board must contain a statement listing the other parties to the case and verifying that
the exceptions and/or cross-exceptions have been. provided to them. The exceptions and/or
cross-exceptions will not be considered without this statement. If no exceptions have been filed

within the 14-day period, the parties will be deemed to have waived their exceptions.

Issued at Chicago, Illinois, this 17th day of April, 2012.

STATE OF ILLINOIS
ILLINOIS LABOR RELATIONS BOARD

STATE PANEL

(LA AN e
Michelle N. Owen
Administrative Law Judge
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STATE OF ILLINOIS
ILLINOIS LABOR RELATIONS BOARD
STATE PANEL

Service Employees International Union,
Local 73, CTW/CLC,

Petitioner
Case No. S-UC-12-034
and

Illinois Secretary of State,

Employer.

DATE OF
MAILING: April 17,2012

AFFIDAVIT OF SERVICE

I, Carla Stone, on oath, state that I have served the attached ADMINISTRATIVE LAW
JUDGE’S RECOMMENDED DECISION AND ORDER issued in the above-captioned case
on each of the parties listed herein below by depositing, before 1:30 p.m., on the date listed
above, copies thereof in the United States mail, addressed as indicated and with postage prepaid
for first class mail.

Lawrence Jay Weiner

Joseph M. Gagliardo

Mark W. Bennett

Laner, Muchin, Dombrow, Becker,
Levin, and Tominberg, Ltd.

515 North State Street, Suite 2800
Chicago, IL 60654

Susan Matta
SEIU Local 73

300 South Ashland, Suite 400 ‘( [ f L
. . Vs e
Chicago, IL 60607 LiU\,,M ’_ éL - -

Carla Stone

SUBSCRIBED and SWORN to

bf"f‘S' me, Apfll 1(2, %

( A N -t

NOTARY PUBLIC

CARLASTONE 2
MY COMMISSION EPIRESS
OCTORER 25, 2014
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