STATE OF ILLINOIS
ILLINOIS LABOR RELATIONS BOARD

STATE PANEL

Bruce Auver, )
)
Petitioner )
)

and ) Case No. S-RD-12-006
)
Town of Normal (Public Works Department), )
)
Employer )
)
and )
)
Laborers International Union of )
North America, Local 362 )
)
Incumbent )

ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION AND ORDER

On October 19, 2011, Bruce Auer (Petitioner), filed a Decertification Petition in Case No.
S-RD-12-006 with the State Panel of the Illinois Labor Relations Board (Board), pursuant to the
[linois Public Labor Relations Act, 5 ILCS 315 (2010), as amended (Act), and the Rules and
Regulations of the Illinois Labor Relations Board, 80 Ill. Admin Code, Parts 1200 through 1240
(Rules). The Petitioner sought an election to determine whether Laborers International Union of
North America, Local 362 (Union) would continue as the exclusive bargaining representative of
a bargaining unit of employees employed by the Town of Normal (Employer) in its Public
Works Department, originally certified by the Board on October 7, 2010, in Case No. S-RC-10-

234 (Unit).

On December 20, 2011, the Board, pursuant to the parties’ stipulation for a consent

election, conducted an election among the Unit’s employees. After the election, the ballots were




tallied and the result was forty eligible voters, of which twenty ballots were cast in favor of
continued representation, nineteen ballots were cast for no representation, one ballot was found

to be void, and zero ballots were challenged.

The Employer and Petitioper filed timely objections to the election. After an
investigation of the objections, the Board’s Executive Director, on February 1, 2012, issued a
Report on Challenged Ballots and Objections to an Election, which found that the tally of ballots
should have included a designation that two challenged ballots were cast during the vote.! The
Executive Director also found that the challenged ballots were determinative of the outcome and
ordered a hearing to determine whether either or both of the challenged ballots were cast by

persons eligible to vote in the election.

A hearing was held on April 16, 2012, in Chicago, Illinois, at which time all parties
appeared and were given a full opportunity to participate, present evidence, examine witnesses,
argue orally, and file written briefs. After full consideration of the parties’ stipulations,
evidence, arguments and briefs, and upon the entire record of the case, I recommend the

following.

L ISSUE AND CONTENTION

The issue in this case is whether the two challenged ballots were cast by persons eligible
to vote in the election, and thus should be opened and counted. The Union contends that the

persons whose votes were challenged did not have a reasonable expectation of future

' The tally had reflected that there were no ballots challenged during the vote. However, during the
course of the election, two employees cast ballots that were challenged by the observer for the Union.
Both employees were included on the list of eligible voters; however, the Union’s observer challenged the
ballots on the basis that neither were employed by the Employer as of the date of the election. Prior to the
tally of ballots, the Board Agent assigned to conduct the election discussed the status of the two
employees with representatives of the parties. The Public Works Supervisor Robin Weaver indicated that
both had been “terminated.” This communication served as the basis for the Board Agent’s determination
to not open the two ballots and instead indicate that there were no challenged ballots.
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employment, and therefore they were ineligible to vote at the election and their ballots should not
be opened and counted.”

The Petitioner and the Employer contend that the persons whose votes were challenged
did have a reasonable expectation of future employment, and therefore they were eligible to vote
at the election and their ballots should be opened and counted.

Il. FINDINGS OF FACT?

The Public Works Department is made up of four divisions: Street Maintenance,
Equipment Maintenance, Waste Removal, and Sewer Maintenance. Since at least 2001, the
Public Works Department has maintained a practice of employing six-month and ten-month
employees, in addition to its full-time and regular part-time employees. Marcus Foltz and Kris
Starkey, the individuals whose ballots were challenged at the December 20, 2011 election, were
hired as six-month employees in the street maintenance division in June 2011. Foltz and
Starkey’s six month terms ended on December 2, 201(1. It is uncontested that Foltz and Starkey
were not scheduled for work after December 2, 2011, and were not scheduled for duty as of
December 20, 2011, when the Board conducted the election.

Six and ten-month employees are hired to work in a classified position for no longer than
their stated term of employment. Six-month and ten-month employees must fill out an

application before hire. Once they are hired, they are told the start and end date for their term of

2 The Union also argues in its post-hearing brief that the eligibility of challenged persons was decided at
the election because the parties certified that there were 40 eligible voters and no challenged ballots.
Thus, the Union asserts that the Employer and Petitioner are precluded from bringing up the issue now by
way of objections pursuant to Section 1210.140(g)(2) of the Board’s Rules. I find however that this issue
has already been decided by the Executive Director’s Report on Challenged Ballots and Objections to an
Election, which states, “[d]espite the notation by the Board agent on the tally of ballots, it is also clear that
the ballots challenged by the Union were not resolved at the tally . . . there is no evidence that the parties
reached consensus at the tally concerning the eligibility of either Fultz or Starkey.” Thus, I will not
address the Union’s argument that the Employer and Petitioner are precluded from bringing it here.

3 The facts are based on the testimony of Tom Ramirez, Scott Dennewitz, Pamela Reese, Kris Starkey,
Marcus Foltz, Edward Williamson, and Robin Weaver.,
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employment. These employees are not automatically reinstated the following year. Rather, if
they want to work in a subsequent year, they must fill out a new application. The Public Works
Department is informed by April 1st, the beginning of its budget year, whether there will be
money available in the budget for the six and ten-month positions. Scott Dennewitz, the
supervisor of Street Maintenance, reported that if an employee does a good job during his term,
his or her prospects for employment the following year are very good.

When Foltz and Starkey were hired in June 2011, they were both told that the position
would last for six months and would end in December 2011. They were also told that if they
wanted to be considered for a position the following year they would need to fill out a new
application. Foltz reported that at the end of his six-month term, Dennewitz told Foltz that Foltz
had done a good job, and that if Foltz was interested, Dennewitz would like him to come back
the following year and apply. Dennewitz also informed Starkey that he had done a good job and
asked Starkey if he was interested in coming back the next year. Starkey indicated that he was
interested. Dennewitz testified that he indicated to Starkey that if he was interested in re-
applying next year, he would like to have him back.

In regard to Foltz’s impressions of his chances of re-hire, he reported that he felt he
would have a “good shot” of working the following year if “all went well” during the 2011
season. Foltz also stated that a “couple guys” who also worked on his shift said it was common
for six-month employees to work again the following year. Foltz also reported that Chris
Toberman, another co-worker, told him “man, if you work out and you get along with everybody
and you work hard, that it would be most likely you would come right back the next year.”

Foltz voted at the December 20, 2011, election because “I considered — I had intentions

of going back the next year so I just figured I would go vote. I figured I was entitled to vote.”



Starkey voted at the election because “I thought I would be coming back there next year to work
on the next season.”

Emplovyer’s Past Experience

Dennewitz reported that it is common in his department for six-month and ten-month
employees to be rehired as six-month or ten-month employees if they have done well in the
previous season. He also reported that it is common for former six-month or ten-month
employees to be hired into full-time positions in later years. Chris Toberman was a part-time
employee for at least two or three years, and is now a full-time employee in Street Maintenance.
Neil Harrington started as a six-month employee and was re-hired back as a six-month employee
at least two years. Dallas Woodworth, Eric Murphy, Jeff Miller, and Louie Harrison also
worked as six or ten-month employees for more than one season. However, none of the three
six-month employees in 2010 were rehired in 2011. Two of those employees were not hired
back because of attendance issues and poor performance. The evidence did not reveal the reason
for the third employee not being re-hired. However, Dennewitz reported that in the years prior to
2010, he has re-hired six-month and ten-month employees to work the following year.

Waste Removal Supervisor, Tom Ramirez, testified that in regard to six and ten-month
employees, “We always encourage them if they are good to apply again in the spring. We tell
them when the jobs will open again and for what timeframe they will be open. And then - - and
highly encourage them, you know, to apply, if they are interested.” In Waste Removal, all but
one of the current full-time employees started as a six-month or ten-month employee. Charles
Barlow, Ryan Larkin, Conrad Rierdon, John Burkhardt all worked for more than one year as a
six or ten-month employee before they were hired as a full-time employee. Jeff Powell was

hired four years in a row as a ten-month employee.



Currently, in Waste Removal, there are two ten-month employees: Chad Moody, and an
open position that will not be filled until June. In 2010, the part-time emﬁloyees were Jeff
Powell and John Shepherd. Powell was not rehired in 2011 because “his attitude had
deteriorated.” Shepherd was not rehired because he did not apply for a position. In the last two
years, Waste Removal has not hired any full-time employees.

Winter Maintenance Crew List

The Public Works Department maintains a winter maintenance crew assignment
document, which contains snow plowing assignments. The document also contains a list of
people who will be on-call to assist in the event there is a severe snowstorm. Six-month and ten-
month employees can sign up to be on the on-call snow plow list. Both Foltz and Starkey signed
up and were placed on the on-call list. They were not told what the rate of pay would be.

Dennewitz reports that if a six or ten-month employee’s name is placed on the on-call
list, it is likely that he or she will be called in to plow. Foltz and Starkey reported that fellow
employees told them that they would probably be called in to plow. If an on-call individual is
called in, he or she does not need to fill out a new application to do snow plowing.

III. DISCUSSION AND ANALYSIS

A. Eligibility of Voters

Section 1210.130 of the Rules states:
To be eligible to vote in an election, an employee must have been in the
bargaining unit as of the last day of the payroll period immediately prior to the
date of the direction of the election or the approval of a consent election
agreement, and must still be in the bargaining unit on the date of the election.

If an employee is absent from the active duty roster as of the date of the election, they are

ineligible to vote, unless they have an objectively reasonable expectation of future employment

or recall. Rockford Highway Dep’t, 1 PERI 2017 (IL SLRB 1985); Rantoul City School Dist.




137, 10 PERI 41068 (IL ELRB ALJ 1994), citing Beloit Corp. Casting Division v. Nat’] Labor

Relations Bd., 867 F.2d 1154 (7th Cir. 1988); Nat’l Labor Relations Bd. v. Fresh’nd-Aire Co.,

226 F.2d 737 (7th Cir. 1955).*

This Board has not explicitly stated what constitutes an “objectively reasonable
expectation of future employment.” However, the National Labor Relations Board and the
Ilinois Educational Labor Relations Board consider the following objective factors: 1) the
employer’s past experience; 2) the employer’s future plans; 3) circumstances surrounding the
layoff, and 4) what the employees were told about the likelihood of recall. Beloit, 857 F.2d at

1157; Quincy Park Dist., 11 PERI 92009 (IL SLRB 1994), aff’d by unpub. order sub nom

Quincy Park District v. Int’l Ass’n of Machinists & Aerospace Workers, 13 PERI 44004 (4th

Dist. 1996); Rantoul City School Dist. 137, 10 PERI §1068.

In Rockford Highway Dep’t, 1 PERI 42017, a truck driver whose license had been

revoked and had been told he would be rehired when it was reissued was not eligible to vote in
an election. The Board found that he did not have a reasonable expectation of future
employment because he had been laid off for a year and a half and still did not have a license on
the payroll eligibility cutoff date.

In Town of Cicero, 2 PERI 2028 (IL SLRB 1986), pdlice officers on disability pensions,

who were allowed to be called back to work in cases of emergency were not eligible to vote in an

election. The Board stated that “given the length of time since these individuals had last worked

* The Employer argues that “expectation” is an employee’s “subjective” belief that he or she will be
rehired, citing William Rainey Harper Cmty. College 512 v. Harper College Adjunct Faculty Ass’n, 273
I11. App. 3d 648, 653 (4th Dist. 1995), which reversed and remanded a decision of the Illinois Educational
Labor Relations Board. However, Rockford Highway Dep’t, 1 PERI 42017, a decision of this Board,
uses the phrase “objectively reasonable expectation.” Moreover, the National Labor Relations Board also
holds that a reasonable expectation of recall is based on “objective” factors. Beloit, 857 F.2d at 1157.
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for the Employer, anywhere from two to eight years, we find that none of these individuals has a
reasonable expectation of continued employment.”

In this case, I find that Foltz and Starkey did not have an objectively reasonable
expectation of future employment.

Employer’s Past Experience

The Employer has maintained a practice of employing six-month and ten-month
employees since 2001. Dennewitz testified that it is common for these employees to be rehired
in the following season. The Employer provided examples of six employees being rehired in a
subsequent season in Street Maintenance. However, none of the three six-month employees
hired in 2010 were rehired in 2011. In Waste Removal, none of the two ten-month employees
hired in 2010 were rehired in 2011. Further, although all but one of the current full-time
employees in Waste Removal started as a six-month or ten-month employee, no full-time
employees have been hired in the past two years.

Foltz and Starkey were also placed on the winter snow plow én-call list. Dennewitz
reported that if an employee’s name is on the list, it is likely that he or she will be called in to
plow. I find that the chances of Foltz and Starkey being called in to do snow plowing are too
tenuous to evidence a reasonable expectation of future employment. The Employer’s past
experience thus suggests that Foltz and Starkey did not have a reasonable expectation of future
employment.

Employer’s Future Plans

Since the Employer has maintained a practice of employing six-month and ten month
employees since 2001, the evidence suggests that six-month and ten-month employees would be

hired in 2012. However, the Employer did not state how many six-month and/or ten-month




employees it would be hiring in 2012. The Employer stated that the number of positions hired is
determined by the budget which is completed in April. Although, the Employer stated that it has
always found money in the past to pay for these positions, it did not state how many, if any, it
would be filling in 2012. Thus, the Employer’s future plans weigh against a finding that Foltz
and Starkey had an objectively reasonable expectation of future employment.

Circumstances Surrounding Layoff

The evidence showed that six-month and ten-month employees are told that their
positions are for a stated term. They are given an exact start and end date. Thus, the employees
are aware that their positions are temporary. The circumstances surrounding layoff do not weigh
toward a finding of reasonable expeétation of future employment.

Likelihood of Recall

Foltz and Starkey were both told that they had done a good job in the 2010 season. They
were also informed that the Employer would like to have them work again the following year.
Dennewitz and Ramirez both testified that if a six-month or ten-month employee does a good
job, they are encouraged to apply again the following year. Further, Dennewitz reported if an
employee does a good job, his prospects for reinstatement the following year are “very good.”
However, in order to be hired the following year, Foltz and Starkey would first have to fill out a
new application. The Employer would maintain complete discretion on whether to hire Foltz
“and/or Starkey. The Employer could choose to hire Foltz and Starkey and/or another prior
employee and/or an employee who has no prior experience working for the Employer. In
addition, the Employer did not provide any policy or rule that says a former employee who does

a good job will be chosen over an employee with no experience the following year. Thus, I find




that what Foltz and Starkey were told about the likelihood of recall does not support a finding
that they had an objectively reasonable expectation of future employment.

In addition, I find that the chances of Foltz and Starkey being called in to snow plow do
not establish a reasonable expectation of future employment since recall is based on several
exigencies that may never happen, i.e., a sever snow storm and inadequate staffing. I also find
the fact that none of the six-month or ten-month employees who Worked in 2010 were rehired in
2011 to be the strongest evidence suggesting that Foltz and Starkey did not have an objectively
reasonable expectation of future employment. In sum, I find that based on the objective factors
stated above, Foltz and Starkey did not have a reasonable expectation of future employment.
Therefore, I find that they were ineligible to vote at the election and their ballots should not be
opened and counted.

Iv. CONCLUSIONS OF LAW

1. I find that challenged ballots were cast by persons ineligible to vote in the election and
thus should not be opened and counted.

2. I find that Laborers International Union of North America, Local 362 prevailed in the
election.

V. RECOMMENDED ORDER

Unless this Recommended Decision and Order Directing Certification is rejected or
modified by the Board, Laborers International Union of North America shall continue as the
exclusive representative of all the employees in the unit set forth below, found to be appropriate
for the purposes of collective bargaining with respect to rates of pay, wages, hours of

employment, or other conditions of employment pursuant to Sections 6(c) and 9(d) of the Act.

10




INCLUDED: All full-time, regular part-time employees employed by the Town of Normal in
Public Works Street Maintenance, Public Works Equipment Maintenance, Public Works Sewer
Maintenance, and Public Works Waste Removal.

EXCLUDED: All other employees of the Town of Normal as well as all supervisors,
managerial, professional, confidential and short term employees as defined by the Illinois Public
Labor Relations Act.

VI. EXCEPTIONS

Pursuant to Section 1200.135 of the Board’s Rules, parties may file exceptions to the
Administrative Law Judge’s Recommended Decision and Order and briefs in support of those
exceptions no later than 14 days after service of this Recommendation. Parties may file
responses to exceptions and briefs in support of the responses no later than 10 days after service
of the exceptions. In such responses, parties that have not previously filed exceptions may
include cross-exceptions to any portion of the Administrative Law Judge’s Recommendation.
Within 5 days from the filing of cross-exceptions, parties may file cross-responses to the cross-
exceptions. Exceptions, responses, cross-exceptions, and cross-responses must be filed with the
Board’s General Counsel at 160 North LaSalle Street, Suite S-400, Chicago, Illinois 60601-3103,
and served on all other parties. Exceptions, responses, cross-exceptions, and cross-responses
will not be accepted at the Board’s Springfield office. The exceptions and/or cross-exceptions
sent to the Board must contain a statement listing the other parties to the case and verifying that
the exceptions and/or cross-exceptions have been provided to them. The exceptions and/or
cross-exceptions will not be considered without this statement. If no exceptions have been filed

within the 14-day period, the parties will be deemed to have waived their exceptions.
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Issued at Chicago, lllinois, this 2nd day of October, 2012.

STATE OF ILLINOIS
ILLINOIS LABOR RELATIONS BOARD
STATE PANEL

(M,r""’{/’( o AN /( CJZ.-.,«/’A"\.M..W,,WM -

Michelle N. Owen
Administrative Law Judge
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