STATE OF ILLINOIS
ILLINOIS LABOR RELATIONS BOARD
LOCAL PANEL

American Federation of State, County and
Municipal Employees, Council, 31,

)
)
)
Petitioner )
and ; Case No. L-RC-16-007
City of Chicago, %
Employer ;
ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION AND ORDER
On August 5, 2015, the American Federation of State, County and Municipal Employees,
Council, 31, (“Petitioner” or “AFSCME") filed a majority interest/representation petition in Case
No. L-RC-16-007 with the Local Panel of the Illinois Labor Relations Board (“Board”) pursuant
to the Illinois Public Labor Relations Act, 5 ILLCS 315 (2014), as amended (“Act”), and the Rules
and Regulations of the Board, 80 Ill. Admin. Code, Parts 1200 through 1300 (“Rules”) seeking
to add the title of “Chief Programmer/Analyst” to its existing bargaining Unit #4 consisting of
professional employees employed by of City of Chicago (“Employer” or “City”). AFSCME also
submitted sufficient evidence demonstrating a majority support of the 11 employees that hold the
petitioned-for title.! The City objects to AFSCME’s petition. After considering the parties’

filings including their evidence and legal arguments, I recommend the following:

I BACKGROUND

To properly address the City contention that the Board’s proceedings in Case No. L-UC-01-
009 prohibit the instant petition, a brief recitation of those proceedings is necessary. In 2001,

following the City’s consolidation and reclassification of information technology positions,

' One of the twelve Chief Programmer/Analyst positions is vacant.



AFSCME filed unit clarification petition in Case No. L-UC-01-009 seeking to add some of the
newly reclassified positions to Unit #4.> AFSCME described the petitioned-for unit as:

INCLUDE: Systems Programmer, Senior Systems Programmer, Service Systems
Programmer, Service System Programmers, Programmer Analyst,
Senior Programs Analyst, Principal Programmer/Analyst, Principal
Database Analyst, Computer Applications Analyst I and Computer
Analyst 1L

EXCLUDE: Supervisors, Managerial, and Confidential employees as defined by
the Act.

After lengthy discussions, the parties agreed to a description of the clarified unit and
documented it in a settlement agreement (“Agreement”). The facts surrounding the Agreement
are not in dispute. Relevant to the instant petition, paragraph 4 of the Agreement provides:

[t]he parties hereby agree to exclude from the Contract (a) all other classifications
listed in the attached Appendix A, [...]; (b) any and all positions in the
Department of Personnel, the Office of Budget and Management; the Department
of Law/Labor Division; the City Council; and the Department of Business
Information Services, except that positions in the titles of Computer Applications
Analyst I and Computer Applications Analyst II will not be excluded in the
Department of Business Information Services; and (c) the Senior Systems

Programmer position in the Department of Police currently occupied by Donald
Krumrey.

The Agreement’s preamble defines the “Contract™ as the City’s collective bargaining agreement
with AFSCME. Appendix A is a memo that documents the 42 information technology positions
that the City merged into 22 new positions. The memo identifies the new Chief
Programmer/Analyst position and its predecessor positions as excluded from a bargaining unit,
but does not provide the reasons for such exclusions. Also relevant to the instant petition is
Paragraph 6 of the Agreement, which provides that AFSCME agreed to amend the then pending
unit clarification petition “setting forth the additions to and exclusions from AFSCME'’s

bargaining unit agreed to by the parties in paragraphs 3 and 4 of this Agreement”

* I take judicial notice of the unit clarification petition and include it in the record of this case.
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The parties filed the Agreement with the Board’s Executive Director who subsequently
certified the bargaining unit with the following exclusionary clause:

EXCLUDE:

(1)  Any and all positions in the Department of Personnel, the Office of
Budget and Management; the Department of Law/Labor Division; the City
Council; and the Department of Business Information Services, except that
positions in the titles of Computer Applications Analyst I and Computer
Applications Analyst II will not be excluded in the Department of
Business Information Services;

3 The Senior Systems Programmer position in the Department of Police
currently occupied by Donald Krumrey; and

3) All other City of Chicago positions and classifications not already
included in an AFSCME bargaining unit, including all confidential,
technical and professional employees, supervisors, managers, and all other
persons excluded from coverage under the Act.

II. ISSUES AND CONTENTIONS

In the instant petition, AFSCME seeks to represent the following bargaining unit:

INCLUDE: Chief Programmer Analyst to be included in the AFSCME
represented bargaining Unit #4.

EXCLUDE: All supervisory, managerial, and confidential employees as defined
by the Act.

The City objects to the petition, arguing that the proposed bargaining unit is inappropriate
because 1) Chief Programmer/Analysts Charles Spenser and Ulo Ormiste are supervisors as
defined by Section 3(r) of the Act; and 2) the parties previously agreed to exclude every Chief
Programmer/Analyst from the bargaining unit.

Regarding the City’s second objection, it argues that AFSCME is indefinitely precluded from
seeking to add the position to the bargaining agreement because the Agreement expressly
excludes the Chief/Programmer/Analysts from bargaining Unit #4. Despite being given multiple

opportunities to provide additional evidence, the City insists that the Agreement and the Board’s



certification in Case No. L-UC-01-009 sufficiently support its contention. AFSCME argues that
the 2001 certification does not prevent now adding the Chief/Programmer/Analysts to the unit
because the Board did not find that it was inappropriate to include the position in the unit.
AFSCME also contends that the Agreement does not bar the instant petition because the
Agreement does not identify the reason the Chief/Programmer/Analyst position was excluded
from the unit, nor does the Agreement identify that the position is excluded for a particular
duration of time.

The City also moved to hold this petition in abeyance pending the issuance of Recommended
Decisions and Orders in in Case Nos. L-RC-15-015 and L-RC-15-020, in which the assigned
Administrative Law Judge is considering whether the Agreement bars those petitions. AFSCME

opposes the City’s motion.

III. DISCUSSION AND ANALYSIS

1. Supervisory Status

The City’s contention that two of the employees in the twelve petitioned-for positions are
supervisors as defined by the Act does not raise a question of representation that prevents the
unit’s certification. When an employer objects to a majority interest petition on the basis that
certain positions should be excluded from the bargaining unit, but the objection does not
eliminate majority support, the Board will certify the proposed unit, but exclude all objected-to

positions. City of Washington v. [ll. Labor Rel. Bd., 383 Ill. App. 3d 1112, 1119 (3rd Dist.

2008); 80 Ill. Admin. Code § 1210.100(b)(7)(B). The Board’s Rules further provide that the
petitioner may subsequently file a unit clarification petition to add the objected-to positions into

the unit. 80 Ill. Admin. Code § 1210.100(b)(7)(B).



Here, the City objects that Charles Spenser and Ulo Ormiste are supervisors and cannot be
included in the existing unit consisting of only public employees. However, the exclusion of
these positions does not eliminate AFSCME’s majority support. Because the unit can be
certified while excluding the objected-to positions currently held by Charles Spenser and Ulo
Ormiste, the City’s objection regarding Charles Spenser’s and Ulo Ormiste’s supervisory status

does not raise a question of representation requiring a hearing in this case.

2. Agreement

A. Abeyance

As an initial matter, I must determine whether I should stay my investigation into City’s
second objection pending the issuance of a Recommended Decision and Order in two other
cases. The City contends that because the meaning of the Agreement is currently an issue in
Case Nos. L-RC-15-015 and L-RC-15-020, it would save judicial resources to hold the instant
petition in abeyance, pending the issuance of Recommended Decisions and Orders in those
cases. AFSCME opposes this request, arguing that staying the investigation and further delaying
possible certification of the instant petition is inconsistent with the Board’s Rules.

Holding this petition in abeyance is inconsistent with the Act. The stated purpose of the Act
is to provide an “expeditious, equitable and effective procedure for the resolution of labor
disputes.” 5 ILCS 315/2 (2015). It has been the Board’s practice to only hold representation
proceedings in abeyance where processing the petition would make a fair determination
impossible, or would otherwise deprive the parties their right to the certification of an

appropriate unit. Cnty. of DuPage and Sheriff of DuPage Cnty. v. Ill. Labor Rel. Bd., 395 Ill.

App. 3d 49, 64-65 (2nd Dist. 2009) (noting that the Board held a representation petition in

abeyance until the Board’s petition for leave to appeal to the Illinois Supreme Court following



the Illinois Appellate Court’s reversal of the certification of the positions was resolved because

both representation petitions involved the same employment positions); Cnty. of Woodford, 14

PERI 42015 (IL SLRB 1998) (holding a decertification election in abeyance of the resolution of

an unfair labor practice pursuant to Section 9(a) of the Act); Sarah P. Culbertson Mem’l Hosp.,

21 PERI 139 (IL LRB-SP 2005); City of Chicago (Indep. Bridge Tenders Org.), 2 PERI 3022

(IL LLRB 1986).

Here, there is no question of fact. The parties only disagree over whether the Board’s
previous certification, which is based on the Agreement, prohibits the instant petition.
Accordingly, I find that the issue can be resolved without holding an oral hearing. Since the
City’s first objection did not raise a question of representation, the meaning of the Agreement is
the only remaining issue to consider. I find that granting the City’s motion would cause
unnecessarily delay, which is inconsistent with the Act’s statutorily identified policy. Therefore,

the City’s motion is denied.

B. Meaning of the Agreement

Except in cases of historical recognition, the establishment of a collective bargaining
relationship valid under the Act requires certification by the Board following the Act’s
representation procedures or following the Board’s approval of the parties’ voluntary recognition

agreement. See Cnty. of Woodford, 14 PERI §2015; citing Chief Judge of the Circuit Court of

Cook Cnty., 196 III. App. 3d 238 (1990); 80 Ill. Admin. Code §1210.10. The Board has a
general policy of binding parties to their express agreements regarding bargaining unit inclusions
and exclusions, and will certify units in accordance with those express agreements. Quincy Pub.
Library, 11 PERI 42041 (IL SLRB 1995) (finding that it would be inappropriate, for at least a

12-month period, for the union to seek to add positions to a bargaining unit when the union and



the employer specifically agreed to exclude those positions only 10 days prior); Vill. of

Bensenville, 20 PERI {12 (IL LRB-SP 2003); City of Carmi, 9 PERI {2012 (ISLRB

1993) (Board held that the employer can only move to statutorily exclude a position it previously
stipulated belonged in the unit if it presents arguments that there has been a change in duties

since the stipulation); Cnty. of St. Clair, 2 PERI 42010 (IL SLRB 1986) (Board held an employer

to its stipulation after the employer filed election objections asserting that its own stipulated unit
inclusions were improper). This policy is consistent with the concept, as articulated by the
National Labor Relations Board, “that a party should be held to its express promise.” Lexington

Health Care Group, LLC, 328 NLRB 894, 895 (1999) (holding that because the union expressly

agreed to refrain from organizing a particular group of employees for one year, it was precluded
from doing so even though the express agreement was not contained in the parties’ collective

bargaining agreement); Briggs Indiana Corp., 63 NLRB 1270, 1271 (1945). The Board is not

required to make a finding regarding the unit’s appropriateness in order for a position to be
included or excluded from the unit, because, as it did in Case L-UC-01-009, the Board will
certify a bargaining unit when the parties’ expressly recognize the unit’s description.

The issue is what the parties intended regarding the Chief Programmer/Analyst position
when they entered the Agreement. Since the City relies upon the Agreement and the Board’s
subsequent certification, and AFSCME did not submit or identify additional evidence for
consideration, the Agreement is the only evidence of the parties’ intent.

Upon initial inspection, the Agreement’s operative paragraph 4 appears to reflect an intention
to exclude the positions identified in Appendix A from the Contract, not the bargaining unit.
However, a bargaining unit’s composition is controlled by the Board’s certification of the unit,

not the positions recognized as included in a collective bargaining agreement. See Chief Judge



of 13th Judicial Circuit, 15 PERI 2006 (IL SLRB 1996) (employees in a particular position

were not included in the bargaining unit and therefore excluded voting in a unit election because
the parties had previously agreed to add the position to the bargaining unit and included the
position in its collective bargaining agreement, but did not seek to have the position certified into
the bargaining unit by the Board and only positions certified by the Board were included in the
unit). Accordingly, whether the parties agreed to include or exclude certain positions from the
Contract is not dispositive that those positions are excluded from the bargaining unit. However,
the Agreement elsewhere identifies that in paragraph 4 the parties agreed to exclude the positions
from “AFSCME’s bargaining unit.” Thus, the term “Contract” refers to both the parties’
collective bargaining agreement and AFSCME’s bargaining Unit #4. Therefore, upon review of
the Agreement as a whole, it appears that the parties intended to exclude the Appendix A
positions from the bargaining unit. For this reason, and because AFSCME does not argue
otherwise, and the Board certified the bargaining unit based upon the Agreement, I find that the
parties agreed to exclude the Chief Programmer/Analyst position from the bargaining unit.

The parties’ interpretations differ as to whether the Agreement indefinitely precludes
AFSCME from seeking to add the Chief Programmer/Analyst position to the unit. The City
argues that the clear terms of the Agreement provide that AFSCME waived its organizational
rights concerning the Chief Programmer/Analyst position. AFSCME argues that without
identifying either a reason for the exclusion or a duration that the position is excluded from the
unit, the Agreement does not preclude the instant petition.

The Board and the NLRB precedent provide that “[i]t is well settled that a general
exclusionary clause, one which does not identify the reason for excluding certain employees, is

not sufficient to preclude a union from seeking to organize the excluded employees.” Quincy



Pub. Library, 11 PERI q2041; citing Peabody Coal Co. v. NLRB, 725 F. 2d 357, 362 (6th Cir.

1984) overruled on other grounds by Holly Farms Corp. v. NLRB, 517 U.S. 392, (1996);

Peabody Coal Co. v. NLRB, 709 F. 2d 567 (9th Cir. 1983); Walt Disney World Co., 215 NLRB

421 (1974). An exclusionary clause, which identifies the employees outside the bargaining unit,
which resulted from an agreement to exclude specific positions from the bargaining unit, does
not constitute a union’s waiver of its organizational rights with respect to those positions.

Quincy Pub. Library, 11 PERI|2041. Rather, for such a general exclusion to operate as a waiver

of its organizational rights there must also be a promise by the union to refrain from ever
attempting to organize the employees. Id.; Lexington Health Care Group, LLC, 328 NLRB at
895 (reaffirming its waiver requirement but clarifying that it does not need to be limited to the

parties collective bargaining agreement to be effective); Peabody Coal Co. v. NLRB, 725 F. 2d

at 362; Cessna Aircraft Co., 123 NLRB 855 (1959) (holding that that it would only find waiver if

the union expressly promised to refrain from seeking to represent particular employment
positions and that an exclusion provision in the parties collective bargaining agreement did not
constitute such a waiver) Briggs-Indiana, 63 NLRB 1270.

Although, the Board has found that a partial waiver is inherent in the parties’ agreement to
exclude particular employees via a general exclusionary clause, when, in return for the petitioner
agreeing to abandon its request for the particular employees, the employer forfeits its right to a
hearing and voluntarily recognizes the petitioner as the representative of the petition’s remaining
employees. See Quincy, 11 PERI J2041. Under those circumstances, the union does not
indefinitely waive its organizational rights to these employees, rather the union waives its rights
for a reasonable period, and the Board found that a reasonable duration was one year from the

initial certification date. Id.



AFSCME did not seek to represent the Chief Programmer/Analyst when it filed the unit
clarification petition, but it did expressly consent to exclude the position from the bargaining unit
via a general exclusionary clause when it entered into the Agreement. The general exclusion is
not a waiver of AFSCME’s organizational rights. Thus, contrary to the City’s contention,
AFSCME is not indefinitely barred from seeking to add the Chief Programmer/Analyst to the
existing unit. In order for AFSCME to fulfill its bargain with the City regarding the positions
excluded in Appendix A, it must refrain from seeking to add those positions to the bargaining
unit for a reasonable duration after it entered into the Agreement. Given that the parties entered
into the Agreement fifteen years ago, and AFSCME only now seeks to add the Chief
Programmer/Analyst to the unit, I find that it has long since fulfilled its bargain with the City
regarding the Appendix A positions. Therefore, the Agreement does not preclude it from now

seeking to add the Chief Programmer/Analyst position to bargaining Unit #4.

IV.  CONCLUSIONS OF LAW

1) The Employer’s objections regarding the supervisory status of positions held by Charles

Spenser and Ulo Ormiste do not affect AFSCME’s majority status.

2) Holding the petition in abeyance pending the issuance of Recommended Decisions and

Orders in two separate cases is inconsistent with Board policy.

3) The Agreement does not preclude the instant petition.

V. RECOMMENDED ORDER
Unless this Recommended Decision and Order Directing Certification is rejected or modified
by the Board, the American Federation of State, County, and Municipal Employees, Council 31

shall be certified as the exclusive representative of all the employees in the unit set forth below:



Chief Programmer/Analyst to be INCLUDED in the existing Bargaining Unit #4.

The following positions are disputed and therefore, EXCLUDED under Section 1210.100(b)(7)(B)
of the Board’s Rules and Regulations, 80 Ill. Admin. Code §§1200-1300):

positions currently held by Charles Spenser and Ulo Ormiste.

VI. EXCEPTIONS
Pursuant to Section 1200.135 of the Board’s Rules and Regulations, the parties may file

exceptions no later than 14 days after service of this recommendation. Parties may file responses
to any exceptions. In such responses, parties that have not previously filed exceptions may
include cross-exceptions to any portion of the recommendation. Within five days from the filing
of cross-exceptions, parties may file cross-responses to the cross-exceptions. Exceptions,
responses, cross-exceptions, and cross-responses must be filed, if at all, with Kathryn Nelson,
General Counsel of the Illinois Labor Relation Board, 160 North LaSalle Street, Suite S-400,
Chicago, lIllinois, 60601-3103. Exceptions, responses, cross-exceptions, and cross-responses
will not be accepted in the Board’s Springfield office. Exceptions and/or cross-exceptions sent
to the Board must contain a statement listing the other parties to the case and verifying that the
exceptions and/or cross-exceptions have been provided to them. If no exceptions have been filed

within the 14-day period, the parties will be deemed to have waived their exceptions.

Issued at Chicago, Illinois, this 19th day of February, 2016

STATE OF ILLINOIS
ILLINOIS LABOR RELATIONS BOARD
LOCAL PANEL

N4 \Yo!
Deena Sanced
Administrative Law Judge
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