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On August 29, 2014, Administrative Law Judge (ALJ) Deena Sanceda issued a 

Recommended Decision and Order (RDO) in the above-referenced case, recommending that the 

Illinois Labor Relations Board, State Panel, find that ballots challenged during an election were 

cast by eligible voters and therefore should be opened and counted in determining the exclusive 

representative of a certified bargaining unit. The Metropolitan Alliance of Police, Lyons Chapter 

No. 705, filed exceptions to the ALJ's RDO pursuant to Section 1200.135 of the Board's Rules 

and Regulations, 80 Ill. Admin. Code Parts 1200 through 1300, and the Illinois Council of Police 

filed a response and cross-exceptions. Based on our review of the RDO, exceptions, cross­

exceptions, and record, we affirm the RDO with only slight modification, and order that the 

challenged ballots be opened and the vote re-tallied. 
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The bargaining unit consists of peace officers below the rank of lieutenant employed by 

the Village of Lyons (Employer) and is currently represented by the Illinois Fraternal Order of 

Police, Labor Council, (FOP or Incumbent). On March 11, 2014, the Illinois Council of Police 

(ICOP or Petitioner) filed a petition for an election to replace FOP. Two weeks later, the 

Metropolitan Alliance of Police, Lyons Chapter #705 (MAP or Intervenor) filed a petition to 

intervene in the election. On May 12, 2014, the Board conducted an on-site secret ballot election 

pursuant to the parties' Stipulation for Certification upon Consent Election (Stipulation). At the 

election, 17 ballots were cast, but six ballots cast by recently laid off employees were challenged 

and set aside. Of the remaining 11 ballots, seven were cast for Intervenor MAP, four for 

Petitioner ICOP, and none for Incumbent FOP. Consequently, the six challenged ballots could 

alter the result of the election. 

Objections to the election were filed by Petitioner ICOP, Intervenor MAP, and Officer 

Aaron Gatterdam. The Board's Executive Director subsequently issued a Report on Challenged 

Ballots and Objections to An Election in which she dismissed the objection filed by Officer 

Gatterdam, 1 but ordered a hearing concerning the validity of the six challenged ballots. ALJ 

Sanceda presided over that hearing, and subsequently issued her RDO recommending that the six 

challenged ballots be counted. At issue is whether the laid off employees were eligible to vote, 

and whether MAP was foreclosed from raising that issue by its stipulation that there were 

approximately 19 eligible voters in the bargaining unit, a figure that necessarily would include 

the laid off employees. There is also an issue concerning the admissibility and weight of certain 

evidence. 

As did the ALJ, we find it appropriate to begin with Section 1210.130(a) of our Rules: 

To be eligible to vote in an election, an employee must have been in the 
bargaining unit as of the last day of the payroll period immediately prior to the 
date of the direction of the election or the approval of a consent election 
agreement, and must still be in the bargaining unit on the date of the election. 

Just last year, we confirmed that those "in the bargaining unit" include both active duty 

employees and inactive employees who have a reasonable expectation of future employment. 

Town of Normal (Public Works Dep't), 30 PERI <][32 (IL LRB-SP 2013). We also determined 

1 Officer Gatterdam was on National Guard duty at the time of the election and objected that he was 
unable to cast an absentee ballot. Gatterdam did not file exceptions to the Executive Director's dismissal 
of his objection, and consequently his objection is not presently before the Board. 
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that such expectations of future employment must be objectively reasonable, and adopted four 

factors for determining objective reasonableness: 1) the employer's past experiences; 2) the 

employer's future plans; 3) circumstances surrounding the layoff; and 4) what the employees 

were told about the likelihood of recall. Id. (adopting factors used by the National Labor 

Relations Board in Beloit Corp., Casting Div. v. N.L.R.B., 857 F.2d 1154 (7th Cir. 1988)). No 

party challenges these basic points. 

The ALJ found that the first two factors weighed in favor of finding a reasonable 

expectation of future employment, while the last two were entirely neutral. In its exceptions, 

MAP challenges each of these findings, and also excepts to the ALJ' s refusal to consider certain 

evidence. We address the evidentiary issue first. 

Submitted into evidence were video recordings of two television news reports about the 

layoffs of the Village police officers. As is typical, they contain a reporter's summary of what 

had transpired and a few citizen statements on either the Village's need for police protection or 

its financial situation. It also included a statement by the Village mayor that the layoffs were 

indefinite. In one video, a reporter followed up the latter statement by asking the Mayor if the 

layoffs could be for "one year, two years, forever?" to which he gave an affirmative answer. It 

was ICOP which had objected to the inclusion of this evidence, originally objecting to it in its 

entirety, but subsequently objecting to everything but the Mayor's statements. The ALJ did not 

consider the videos, finding them inherently unreliable because the statements were hearsay and 

had not been properly authenticated in that there was no indication whether they were made 

before the election. However, she went on to say that, even if she had considered the Mayor's 

statements, she would have given them less weight than the testimony provided by the Village 

Manager who, in contrast to the Mayor, possessed the authority both to lay off employees and to 

recall them, and who said he intended to recall them at some unspecified date. 

Given that MAP has withdrawn its objections to those portions of the videos that contain 

the Mayor's statements we will consider them, but we find that the testimony of the Village 

Manager regarding the Village's plans for recall carries greater weight than the Mayor's 

statements in that it is the Village Manager who has the authority to recall the officers, not the 

Village Mayor. The ALJ's concern over the lack of foundation regarding the timing of the 

Mayor's statement has validity with respect to the fourth factor-what the employees were told 

about the likelihood of recall-but even post-election statements may be relevant to the second 
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factor-the employer's future plans-and consequently we disagree with the ALJ's 

determination that failure to evidence the date of the videos necessarily precludes their 

consideration. Although we are not strictly bound to the mies of evidence used in Illinois courts, 

5 ILCS 315/ll(a) (2012), like the ALJ we find the remaining portions of the videos-the citizen 

statements and the reporters' analysis-are inherently unreliable and do not consider that 

content. 

Turning to MAP's substantive exceptions, we agree with the ALJ that the first two 

factors weigh in favor of finding a reasonable expectation of future employment and that the last 

factor is neutral, but we find that the third factor-the circumstances surrounding the layoff­

also weighs in favor of finding a reasonable expectation of reemployment. The ALJ found the 

employer's past experience weighs in favor of finding an expectation in that: 1) the Village 

Manager said that, because of their role in public safety, he would recall police officers before he 

would recall other types of employees; 2) the Village had recalled a police officer five years 

earlier; and 3) the employees who were more recently laid off and not recalled were not police 

officers. MAP argues that the Village's more recent experience with non-police layoffs provides 

a better indication regarding expectation of future employment for the laid off police officers 

here. However, we agree with the ALJ that the Village's specific past experience with respect to 

police officers carries slightly greater weight, and tends to suggest reasonable expectation of 

future employment for these officers. 

We also agree with the ALJ's determination that the "employer's future plans" factor 

weighs in favor of finding an expectation of employment. As noted, we give greater weight to 

the Village official given the authority to make recall decisions, the Village Manager, and to his 

statement that he plans to recall the police officers. We have some concern that the Village 

Manager's intent falls short of an actual "plan" and that the officers apparently will not be 

recalled during the calendar year. The lead case on the topic includes a temporal element: "the 

proper test for determining the right to vote under circumstances such as these is whether the 

employees who had been laid off had at the time of the election a reasonable expectation of 

reemployment within a reasonable time in the future," Kustom Electronics, Inc. v. N.L.R.B., 590 

F.2d 817, 821 (10th Cir. 1978) (emphasis supplied), but that decision goes on to state that "[t]he 

rationale for this is that where a laid off employee has a reasonable expectation that he will be 

called back when business picks up, he has a bona fide interest in the conditions which will 

4 



ILRB No. S-RC-14-073 

obtain when he returns," id. The Village Manager intends to recall the officers when fiscal 

restraints subside, which seems analogous to the employer's intent in Kustom Electronics. The 

fact that the collective bargaining agreement to be negotiated by the new representative will 

likely cover multiple years gives us confidence that the laid off employees' interest in the 

election will be bona fide. We therefore find that the "future plans" factor also tends to weigh in 

favor of finding a reasonable expectation of future employment. 

Our key disagreement with the ALJ lies in her analysis of the third factor-circumstances 

surrounding the layoff. She found it was neutral. MAP argues it instead weighs against finding 

an expectation of employment. We find that the circumstances surrounding the layoff is the 

strongest factor weighing in favor of finding a reasonable expectation of future employment. 

Those circumstances include the fact that there is no apparent diminution in the Village's need 

for police services, nor decrease in the equipment that will be needed by the officers should they 

be recalled. More importantly, it also includes both a contractual and a statutory right to recall, 

as well as a statutory prohibition on having other employees perform the police duties formerly 

performed by the laid off police officers. 65 ILCS 5/10-2.1-18 (2012). These recall rights give 

the laid off employees a greater expectation of continued employment than was present in the 

employees we found eligible to vote in Town of Normal. See Town of Normal (Public Works 

Dep't), 30 PERI <J[32 (IL LRB-SP 2013) (Members Besson and Brennwald, dissenting). 

We fully agree with the ALJ's assessment that the final factor-what the employees were 

told about the likelihood of recall-is neutral. The employees were essentially told nothing 

about the potential for future employment. We reject MAP's assumption that absence of any 

statement necessarily supports a conclusion that layoffs are indefinite. We similarly reject 

ICOP's argument that by the time of the hearing the recall process had already begun because we 

measure the reasonableness of the employees' expectations of recall at the time of the election, 

not at the time of the hearing. 

In sum, we find three of the four factors weigh in favor of finding that the laid off police 

oficers had a reasonable expectation of recall at that time, and that the fourth factor is neutral. 

However, we have one more issue to address prior to our conclusion. In its cross-exceptions, 

ICOP argues that MAP is foreclosed from challenging the ballots by its stipulation that 

temporarily laid off employees would be eligible to vote, and that the total number of eligible 

voters was approximately 19. If MAP agreed there would be 19 voters, ICOP argues, it must 
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necessarily have agreed to allow the laid off employees vote. On this point we agree with the 

ALJ' s determination that, by signing the stipulation for election, MAP did not, under the specific 

circumstances of this case, waive its right to challenge the ballots tendered by the laid off 

officers. MAP signed the stipulation one day before the layoffs became effective, and while the 

Employer and the Incumbent were no doubt aware that layoffs were imminent, there is no 

evidence establishing that MAP was. Furthermore, even if it had been aware of imminent 

layoffs, there is no evidence that it could have been aware that the officers would be anything 

other than temporarily laid off, and the stipulation specifically allows the electorate to include 

those "temporarily laid off." Finally, while we generally favor holding parties to the terms of 

their stipulations, we have not always done so in other contexts involving significant changes in 

circumstances, City of Chicago, 23 PERI <]Il 45 (IL LRB-SP 2007), and the layoffs constitute a 

very significant change in the circumstances surrounding the election. We therefore find that 

MAP was free to challenge the six ballots, although we ultimately reject that challenge. 

For the reasons set out above, we accept the ALJ' s finding that the laid off officers had a 

reasonable expectation of future employment, and we order that the six challenged ballots be 

opened and the votes re-tallied with their inclusion. 

BY THE STATE PANEL OF THE ILLINOIS LABOR RELATIONS BOARD 

Isl John J. Hartnett 
John J. Hartnett, Chairman 

Isl Paul S. Besson 
Paul S. Besson, Member 

Isl James Q. Brennwald 
James Q. Brennwald, Member 

Isl Michael G. Coli 
Michael G. Coli, Member 

Isl Albert Washington 
Albert Washington, Member 

Decision made at the State Panel's public meeting held by video conference in Chicago, Illinois and 
Springfield, Illinois on November 18, 20 l 4; written decision issued in Chicago, Illinois on December 
26, 2014. 
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