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On March 6, 2014, Administrative Law Judge (AU) Deena Sanceda issued a 

Recommended Decision and Order (RDO), recommending that the Illinois Labor Relations 

Board, State Panel, dismiss a petition filed by Service Employees International Union, Local 73, 

("Union" or "Petitioner") seeking to represent the titles Recording Specialist, Part-time 

Recording Specialist, and Record/Office Clerk employed by the County of McHenry and 

Recorder of Deeds of McHenry County Gointly, "Employer"). The AU found that the proposed 

unit was inappropriate because it failed to include the position of Accounting Coordinator in the 

Accounting Department and Personal Computer Specialist in the Computer Technology 

Department. The Union filed timely exceptions pursuant to Section 1200.135(b) of the Board's 

Rules and Regulations, 80 Ill. Admin. Code § 1200. 135(b ), and the Employer filed a response. 

For the reasons that follow, we dismiss the petition. 
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1. Facts 

We adopt the ALl's findings of fact as supplemented in this Opinion and Order. In order 

to assist the reader, we set forth the facts to the extent necessary to decide the issues presented. 

The Office of the McHenry County Recorder records and maintains all land records in 

McHenry County. The Office is comprised of the following eight departments: Administration; 

Accounting; Computer Technology; Recording, Public Service, and Mail (RPSM); Scanning; 

Microfilm; Indexing; and Receipting. The petitioned-for positions work in five of the eight 

departments, Microfilm, Indexing, Scanning, Receipting, and RPSM. The Accounting 

Coordinator works in the Accounting Department and the Personal Computer Specialist works in 

the Computer Technology Department. 

The ALJ found that the County of McHenry and the Recorder of Deeds of McHenry 

County operate under a centralized personnel system, and the Union does not except to this 

finding. All County employees are covered by the County Personnel Policy Manual. 

According to the Manual, all full-time County employees have the same health, disability, 

pension, and insurance benefits. Further, full-time employees are covered by the same military 

and bereavement leave policies. Part-time employees are not eligible for the County's benefit 

programs. However, both full- and part-time employees are eligible to take personal days, sick 

days, and vacation days. I Both full- and part-time employees have the same holidays off. Both 

full- and part-time employees are subject to the same County disciplinary policies and 

procedures, drug and alcohol policies, computer/email/internet policies, and jury duty policies. 

Finally, if County employees receive an annual increase, employees in the Recorder's Office 

likewise receive that increase. 

1 These are computed pro-rata for part-time employees. 
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Employees in the Office are also covered by the Recorder's Office Employee handbook. 

The handbook expressly incorporates provisions of the County Handbook with respect to 

employee benefits and paid leaves. It also contains additional provisions not included in the 

County Personnel Policy Manual. 

All full-time employees come in to work at 8 am, with the exception of some computer 

department staff. Each day, one member of the computer department staff comes in at 7:30 am 

to start the computers. The computer department staff members rotate in this responsibly. Full

time employees leave at 4:30 pm when the office closes. All employees use the copy room and 

the break roorn! lunch room. There is a common restroom right outside the office. All 

employees in the Recorder's Office typically rotate through the eight departments. The 

Recorder and the Chief Deputy Recorder oversee all Office employees. However, the 

petitioned-for employees do not share common direct supervision. 

Petitioned-for employees' actual wages fall between $10.62 and $19.55 an hour. The 

actual wages of the Personal Computer Specialist ($18.00 per hour) and the Accounting 

Coordinator ($16.75 per hour) likewise fall within this bracket. The AU disregarded the 

scheduled hourly rate range because the Personal Computer Specialist's wages fell outside the 

wage bracket for his position and neither party explained this discrepancy. 

The Office conducts office-wide training. A deputy recently instructed employees on 

customer service and safety procedures, i.e., the manner in which employees should handle 

angry customers. In addition, all office employees are trained on how to record certain 

documents. 

The Office has a cross training program which allows employees to learn the duties, 

skills, and functions of employees in other departments. Such training lasts 90 days and may be 
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voluntary or mandatory. The Office has a document that outlines the separate tasks required of 

employees in each department, so as to track employees' skills and cross training goals. On this 

document, the office indicates the level of an employee's knowledge in each particular skill or 

duty. An employee is considered to have "knowledge" of duties performed by employees in 

another department if that employee is able to perform some of their duties. An employee is 

considered to be a "backup" for employees in another department if the employee is capable of 

performing 95% of their duties. The duties and skills listed under each department heading are 

unique to that department. 

The Accounting Coordinator spends three days a week in the Recording, Public Service, 

and Mail Department performing the duties of the petitioned-for employees in that department. 

During that time, she performs the office's mail backs, waits on customers, answers the phone, 

and works at the stamp desk. When the Accounting Coordinator is absent from the Recording, 

Public Service, and Mail Department, a petitioned-for employee in that department can substitute 

for her. Conversely, when a petitioned-for employee is absent from the Recording, Public 

Service, and Mail Department, the Accounting Coordinator can substitute for that employee. 

The Accounting Coordinator cross trains in the Accounting Department two days a week. 

No petitioned-for employee can substitute for the Accounting Coordinator when she is absent 

from the Accounting Department because no petitioned-for employee is capable of performing 

Accounting Department work. 2 

The Personal Computer Specialist spends three days a week in the Indexing Department. 

While serving in the Indexing Department, the Personal Computer Specialist acts as a verifier. 

An individual becomes a verifier if he performs his work for a certain period of time without 

2 There are currently no petitioned-for employees cross training in the Accounting Department; however, 
there were in the past. 
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errors. When the Personal Computer Specialist is absent from the Indexing Department, a 

petitioned-for employee is able to substitute for him if that employee is also a verifier. Not all 

petitioned-for employees in the Indexing Department can substitute for the Personal Computer 

Specialist because not all of them are verifiers. When a petitioned-for employee in the Indexing 

Department is absent, the Personal Computer Specialist can substitute for that employee. 

The Personal Computer Specialist cross trains in the Computer Department two days a 

week. He is able to act as backup for the Computer Network Analyst and can substitute for her 

when she is absent. Two petitioned-for employees, cross training in the computer department, 

are able to substitute for the Personal Computer Specialist in checking the server backups and 

getting the computers mnning in the morning. None of the petitioned-for employees are able to 

substitute for the Personal Computer Specialist in his capacity as backup for the Local Network 

Analyst. 

Office Manager Deborah Merrill testified that the "Recorder can use the funds [from the 

Rental Housing Support Program surcharge] for anything to administer the program within our 

office." Merrill further stated that the Recorder "chose to create a position" and "chose to use 

the funds for [the Accounting Coordinator] position." 

2. Discussion and analysis 

The Union's exceptions raise the following issues: (1) the status of the presumption under 

Board case law; (2) the propriety of applying the presumption to this case; (3) the test for 

rebutting the presumption once it has attached; (4) the manner in which the AU undertook the 

community of interest analysis, following the presumption's application; and (5) the manner in 

which the ALJ assessed the Union's alternate bases for certification of the smaller unit. We 

address each in tum below. 
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a. The Presumption Remains Intact 

The presumption remains intact despite the court's observation that the Board revised its 

preference for broad-based units. Although we have not applied the presumption in every recent 

case, neither have we abandoned it. A brief history of our approach to unit appropriateness and 

the presumption follows. 

We have historically expressed a preference for broad-based units. Cnty. of Cook 

(Medical Examiner's Office), 17 PERI <j[ 3005 (IL LLRB 2001); Cook Cnty. (Office of the 

Medical Examiner), 3 PERI <j[ 3033 (IL LLRB 1987); Cnty. of Cook and Cook Cnty. Sheriff, 15 

PERI <j[ 3011 (IL LLRB 1999); see also City of Chicago (Law Dep't), 3 PERI <j[ 3026 (IL LLRB 

1987); Cook Cnty. Hosp., 3 PERI <j[ 3023 (IL LLRB 1987); Cnty. of Cook, 3 PERI <j[ 3016 (IL 

LLRB 1987); Cook Cnty. (Dep't of Supportive Serv.), 2 PERI <j[ 3027 (IL LLRB 1986); City of 

Chicago, 2 PERI <j[ 3009 (IL LLRB 1986). To that end, we have held that when the employer has 

an established centralized personnel system, the petitioned-for unit is presumptively 

inappropriate where the Petitioner has sought only a portion of employees in the same job 

classification or, alternatively, only a portion of employees who perform similar duties. DuPage 

Cnty. Bd., 1 PERI <j[ 2003 (IL SLRB 1985) (creating the presumption); ViII. of Bartlett, 3 PERI 

<j[ 2010 (IL SLRB 1986)(using employees' similar duties to support a presumption-type weighing 

analysis). 

The Court observed that starting around 2007 we began "reconsidering [our] preference 

for large units" and began "certifying small, stand-alone units." Ill. Council of Police v. Ill. 

Labor ReI. Bd. Local Panel, 404 Ill. App. 3d 589, 600 (lst Dist. 2010) (citing City of 

Chicago, 23 PERI <j[ 172 (IL LRB-LP 2007) (Board certified unit of 23 supervising police 

communications operators, SPCOs); State of Ill. Dep't of Cent. Mgmt. Services/Dep't of 
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Healthcare & Family Services v. Ill. Labor ReI. Bd., State Panel ("CMSIDHFS"), 388 Ill. App. 

3d 319 (4th Dist. 2009) (affirming decision of the Board in State of Ill. Dep't of Cent. Mgmt. 

Services/Dep't of Healthcare & Family Service. 23 PERI <J[ 173 (ILRB-SP 2007) (certifying a 

unit of six Bureau of Administrative Litigation staff attorneys». In each cited case, the 

employers argued that the petitioned-for employees belonged in a preexisting unit, represented 

by a non-petitioning union. In each of these cases we rejected this argument. In so holding, we 

explained that we needed to weigh administrative efficiency against the right of petitioned-for 

employees to engage in collective bargaining. We concluded that the balance favored 

certification of the smaller unit because wide-spread unionization eliminated the risk that small 

units would proliferate, and applying the preference for broad-based units would eliminate 

employees' right to organize by placing it under the control of a third party that might not wish 

to represent them. 

However, we did not uniformly abandon the presumption in these cases. In three, we 

declined to apply the presumption; in a fourth, we applied the presumption and found it rebutted. 

Although we clearly rejected the contention that an existing unit is the only appropriate one, we 

established no clear pattern with the respect to the presumption's application in these cases. 

See Ill. Council of Police, 404 Ill. App. 3d at 600 affirming City of Chicago, 25 PERI <J[ 77 (IL 

LRB-LP 2009) (not applying presumption; placing security sergeants in stand-alone unit rather 

than finding Unit II to be the only appropriate unit); CMSIDHFS, 388 Ill. App. 3d 319 (2009) 

(presumption applied, finding it rebutted; placing six staff attorneys in stand-alone unit instead of 

finding RC-lO to be the only appropriate unit); City of Chicago (Public Health Nurses) v. Ill. 

Labor ReI. Bd. Local Panel, 396 Ill. App._3d 61, 69 (1st Dist. 2009)(not applying presumption; 

placing nurses into stand-alone unit instead of finding only an existing unit of public health 
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nurses to be the appropriate unit); City of Chicago. 23 PERI <j[ 172 (not applying the 

presumption; placing SPCOs into stand-alone unit instead of finding only Unit II to be the 

appropriate unit). 

Our recent approach to the presumption is no more uniform outside the "third party" 

context, described above. The Board applied dissimilar analyses in City of Peru (2009) and City 

of Naperville (2011), even though the employers in both cases sought a broader unit of yet 

unrepresented employees. See City of Naperville, 28 PERI <j[ 98 (lL LRB-SP 2011)(applying 

presumption); City of Peru, 25 PERI <j[ 6 (lL SLRB 2009)(not applying presumption). 

Contrary to the Union's contention, our previously articulated difficulty in "squaring" the 

presumption with the language of Section 9(b) fails to show that we have eschewed the 

presumption. In fact, we have not used this language to consistently justify the presumption's 

abandonment. See CMSIDHFS, 388 Ill. App. 3d at 334-338 (quoting that language but affirming 

the Board's use of the presumption); see also City of Naperville, 28 PERI <j[ 98 (IL LRB-SP 

2011). 

For the same reason, our stated mandate to certify "an" appropriate unit fails to 

demonstrate that we have abandoned the presumption because this language appears in virtually 

all our cases, regardless of whether we applied the presumption. Ill. Council of Police v. Ill. 

Labor ReI. Bd., 404 Ill. App. 3d 589, 600 (1st Dist. 2010)("The standard for judging whether a 

unit is appropriate is not whether the petitioned-for unit is the most appropriate, but whether it is 

an appropriate unit."); City of Chicago (Public Health Nurses), 396 Ill. App. 3d at 67; State of 

Ill. Cent. Mgmt. Servo (Dep't of Healthcare and Fmly. Serv.), 23 PERI ~[ 173 (IL LRB-SP 2007) 

aff'd CMSIDHFS, 388 Ill. App. 3d at 334-338; City of Naperville, 28 PERI <j[ 98; City of Rolling 
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Meadows, 16 PERI <J[ 2022 (IL SLRB 2000); Rend Lake Conservancy Dist., 14 PERI <J[ 2051 (IL 

SLRB 1998). 

In sum, we have not abandoned the presumption. 

b. The Presumption Applies to this Case 

We find that the presumption applies in this case because the Union petitioned for only a 

portion of employees under a centralized personnel system who perform similar duties. 

As noted above, when the employer has an established centralized job classification 

system, the petitioned-for unit is presumptively inappropriate where the petitioner has sought 

only a portion of employees in the same job classification or, alternatively, only a portion of 

employees who perform similar duties. DuPage Cnty. Bd., 1 PERI <J[ 2003 (creating the 

presumption); Vill. of Bartlett, 3 PERI <J[ 2010 (using employees' similar duties to support a 

presumption-type weighing analysis). 

Here, the Union does not dispute the existence of a centralized personnel system. 

Further, the Union does not dispute the fact that two non-petitioned-for employees, the 

Accounting Coordinator and the Personal Computer Specialist, perform similar duties to those in 

the petitioned-for group. Accordingly, the presumption applies. 

The Union's first exception to this finding is meritless because it is based on a selective 

reading of the Board's case law. The Union observes that under DuPage, the presumption does 

not apply because the Union sought to represent all the employees within each job title for which 

it petitioned. DuPage Cnty. Bd., 1 PERI <J[ 2003 (presumption applies when union petitions for 

"only a portion of employees [under a centralized personnel system] who perform duties in 

identical job classifications"). However, the Union disregards the fact that the statement of law 

in DuPage is not the most recent or the most comprehensive articulation of the presumption. 
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Under City of Naperville, the presumption also applies where the Union petitions for only a 

portion of employees under a centralized personnel system who perform similar duties. City of 

Naperville, 28 PERI <J[ 98; ViII. of Bartlett, 3 PERI <J[ 2010 (reversing ALl who found the 

presumption did not apply since the union had petitioned for all employees in each title; applying 

presumption based on similarity of duties performed by employees within the proposed unit and 

those excluded). Accordingly, it is immaterial that the Union did not selectively petition for a 

portion of employees in a single title because the presumption applies by virtue of the positions' 

similar duties. 

The Union's second exception is likewise meritless because it similarly ignores the facts 

that trigger the presumption. Here, the Union wishes us to apply the presumption when it finds 

the omitted positions are interchangeable with the petitioned-for positions, rather than when they 

merely perform duties similar to the petitioned-for employees' duties. To that end, the Union 

argues that the petitioned-for employees are not interchangeable with the omitted ones because 

they cannot perform all the duties performed by the omitted positions. In particular, they cannot 

substitute for the Personal Computer Specialist in all his computer duties and they cannot 

substitute for the Accounting Coordinator in her accounting duties. Yet it is not strict 

interchangeability that triggers the presumption under a centralized personnel system, but a 

similarity of duties. See cases supra. Accordingly, the Union's exception misses the mark. 

Thus, the presumption applies here. 

c. Test for Rebutting the Presumption 

The AU presented a correct statement of law with respect to the evidence necessary to 

rebut the presumption and to find the smaller unit appropriate. 
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The presumption of inappropriateness can be rebutted by evidence that the classification 

encompasses employees who do not in fact have the same functions and community of interest. 

CMSIDHFS ,388 Ill. App. 3d at 336. Thus, the presumption may be rebutted by showing that it 

is based on a faulty premise. 

Alternatively, the presumption can be rebutted where the union shows that there is a 

legitimate and rational basis for the smaller, petitioned-for unit. City of Naperville, 28 PERI 

<J[ 98; Rend Lake Conservancy, 14 PERI <J[ 2051; see also City of Rolling Meadows, 16 PERI 

<J[ 2022; State of Ill., Dep't of Cent. Mgmt Services (Dep'ts of Transportation and Natural 

Resources), 14 PERI <J[ 2019 (IL SLRB 1998). The Board will find a legitimate and rational 

basis for the smaller unit where the smaller group is internally cohesive such that it shares a 

strong, identifiable community of interest separate from that of employees in the larger proposed 

unit. City of Naperville, 28 PERI <J[ 98 (citing DuPage); Cook Cnty. (Office of the Medical 

Examiner), 3 PERI <J[ 3033 (department-specific commonalities did not outweigh broader 

commonalities in skill level, type of functions, and wages, hours and other conditions of 

employment); Cnty. of Cook and Cook Cnty. Sheriff, 15 PERI <J[ 3011 (applying presumption, 

finding larger unit appropriate unless smaller unit shared a unique community of interest which 

outweighed the community of interest of the broader group); see also City of Calumet City, 4 

PERI <J[ 2037 (IL SLRB 1988); City of Chicago (Law Dep't), 3 PERI <J[ 3026; Cook Cnty. Hosp., 

3 PERI <J[ 3023; Cnty. of Cook, 3 PERI <J[ 3016; Cook Cnty. (Dep't of Supportive Serv.), 2 PERI 

<J[ 3027; and City of Chicago, 2 PERI <J[ 3009. 

Likewise, a legitimate and rational basis for the smaller unit exists when employees in 

the petitioned-for unit have different collective bargaining needs or objectives than those outside 

the unit. City of Naperville, 28 PERI <J[ 98 (employees in the petitioned for unit did not have 
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different collective bargaining needs where they had similar terms and conditions of 

employment); Rend Lake Conservancy, 14 PERI <J[ 2051 (seasonal workers had different 

collective bargaining interests from full time workers). 

By contrast, no legitimate and rational basis exists for certification of the smaller, 

petitioned-for unit when the smaller unit is an artificial and arbitrary selection of employees. 

City of Rolling Meadows, 16 PERI <J[ 2022 (finding smaller unit artificial and arbitrary when the 

petitioned for employees were functionally integrated with non-petitioned for employees and 

where there were few job functions that were unique to the petitioned-for positions). 

Here, the AU properly applied the presumption analysis by comparing the community of 

interest of the smaller group with the community of interest of the larger one, and then assessing 

the Union's remaining arguments to determine whether they presented a rational basis for 

certification of the smaller unit. 

The Union cannot rebut the presumption in this case simply by demonstrating that 

employees in the larger group are not interchangeable and do not share the same job description. 

The Appellate Court case cited by the Union for this proposition applied the presumption under 

different circumstances than did the AU here, and its reasoning is therefore inapplicable. In that 

case, the Court applied the presumption based on the fact that the union had not petitioned for all 

employees in a single classification. CMSIDHFS, 388 Ill. App. 3d at 336. Accordingly, the 

Court held that that the presumption could be rebutted by showing that the classification was not 

uniform, such that it would warrant the presumption's application. Id. To make that showing, 

the Union was required to show that the "classification encompassed employees who did not 

have the same functions and community of interest." Id. The Court found the presumption 

rebutted where employees within the classification did not have the same job description and 
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were not interchangeable.3 Id. Here, the same rationale does not apply because the ALJ applied 

the presumption based on the similarity of duties shared by employees in the larger proposed 

unit and not based on the fact that they share a classification (they don't). Accordingly, there is 

no underlying assumption that the employees within the petitioned-for group possess the same 

job description, or indeed, that they are perfectly interchangeable. As such, different job 

descriptions and an alleged lack of interchangeability are insufficient to rebut the presumption 

where it was applied based on a mere similarity of duties. 

Thus, the AU set forth the proper test to determine whether the Union rebutted the 

presumption, or alternatively, set forth a rational basis for the certification of the smaller unit. 

d. Communities of Interest Compared 

The AU properly found that the smaller group does not share a strong and identifiable 

community of interest separate from that of the larger group. 

The record amply supports the AU's finding that the smaller group is not distinct from 

the larger one, based on four community of interest factors: similar working conditions, 

functional integration, contact, and (lack of) common supervision. First, employees in both 

groups have similar working conditions because they are covered by the same disciplinary, 

drug/alcohol, computer/email/internet, and jury duty policies. They have the same holidays off 

and are entitled to personal, sick, and vacation days, based on their service time. They are 

covered by the same employee handbooks and receive some of the same office-wide training. 

Finally, they earn similar wages and receive the same County-wide raises. Indeed, both the 

Personal Computer Specialist ($18.00) and the Accounting Coordinator ($16.74) earn less per 

3 Citing that case, the Board in City of Naperville, rejected the Employer's assertion that employees in a 
City-wide classification should all be included in a single unit, finding that they did not have the same job 
descriptions and were not interchangeable. City of Naperville, 28 PERI <JI 98. 
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hour than the highest paid petitioned-for employee ($19.55). The ALJ was justified in 

disregarding the fact that the wage schedule called for higher salaries for these two positions 

where the County did not adhere to the wage schedule and there was no explanation for the 

deviation. Second, employees in both groups are functionally integrated because they act in 

concert to further the goals of the office, they rotate through the Office's departments, and they 

receive cross training so as to be able to perform each others' duties. Third, employees in both 

groups have contact with each other because they are at work at the same time,4 function in a 

single office suite, and share the same break/lunch room, bathroom, and copy room. Fourth, 

employees in neither group share common supervision. 

Further, the record likewise supports the AU's conclusion that she could not compare the 

skills, job functions, and educational requirements of employees in each group, where there was 

no evidence as to the Record/Office Clerks' skills, job functions, and educational requirements. 

We cannot adequately compare communities of interest where the record is devoid of evidence 

necessary for such comparison. CMSIDHFS, 388 Ill. App. 3d at 336 (finding that the record did 

not provide enough information to apply the factor in Section 9(b) to Option 8L as a whole 

where the record did not reveal the duties and functions of 120 non-petitioned-for attomeys).5 

Finally, the record supports the AU's finding that a total of five community of interest 

factors weigh in favor of the larger group while only one weighs in favor of the smaller group. 

As noted above, four community of interest factors support certification of the larger group-

4 There is necessarily overlap between the full- and part-time employees. 
5 In this case, the Court nevertheless determined that there was no interchangeability amongst petitioned
for attorneys and Option 8Ls more generally. Id. The Court noted that the petitioned-for employees were 
homogenous with respect to their job descriptions and duties while the larger group contained attorneys 
within DHFS who had different job descriptions and different functions. Id. The same analysis cannot be 
applied here because the absence of evidence concerning the Record/Office Clerks renders it impossible 
to determine that the petitioned-for group is homogeneous with respect to employees' job descriptions 
and functions. Id. 
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similar working conditions, functional integration, contact, and lack of common supervision. 

One additional factor, fragmentation, weighs in favor of certifying the larger group. By contrast, 

only employees' desires indicate that the smaller unit is appropriate. 

The Union erroneously disregards the commonalities shared amongst employees in the 

larger group when it asserts that only two community of interest factors, similarity of duties and 

fragmentation, favor its certification. 

The Union's remaining arguments in favor of the smaller group are likewise unavailing. 

First, the mere fact that the petitioned-for employees share a community of interest does not 

render the petitioned-for unit appropriate. Rather, once we have determined that the presumption 

applies, the Union must show that the petitioned-for group shares a strong and identifiable 

community of interest separate from that of employees in the larger proposed unit. City of 

Naperville, 28 PERI ~ 98; Chief Judge of the Cir. Court of Cook Cnty., 18 PERI ~ 2016 (IL 

LRB-LP 2002). 

Similarly, the AU did not apply a backward analysis by addressing the appropriateness 

of the larger proposed unit. Rather, she simply responded to the Union's arguments. Here, the 

Union argued that the Accounting Coordinator and the Personal Computer Specialist should be 

excluded from the unit because they possess specialized skills. In essence, the Union argued that 

the larger group would be inappropriate because it included those two employees. The AU 

squarely addressed this argument by noting that the larger group would still be appropriate even 

if employees within that group had some specialized skills. Although she cited dicta from City 

of Peru for that proposition, her conclusion is similarly supported by black letter law set forth in 

Chief Judge of the Circuit Court of Cook County. City of Peru, 25 PERI ~ 6 (noting that 

"combined unit of the employees in Electric and Public Works, in all likelihood, would be 
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appropriate" even though the electrical workers had some umque and specialized skills; 

ultimately finding the smaller unit appropriate and finding that employees' specialized skills 

supported that outcome); Chief Judge of the Cir. Court of Cook Cnty., 6 PERIlI 2047 (IL SLRB 

1990)(attorneys' unique skill and functions did not outweigh the strong community of interest 

they shared with other petitioned-for employees who were non-lawyers). 

Further, the ALJ did not use fragmentation as the sole or predominant factor by applying 

the presumption in reaching her decision. Although the presumption's successful application 

limits fragmentation by promoting broader bargaining units, fragmentation is not the sole or 

predominant factor in cases which apply the presumption. In fact, application of the presumption 

requires an initial consideration of a number of 9(b) factors-working conditions, skills, and 

functions-to determine whether employees are subject to a centralized personnel system and 

perform similar duties. A completion of the presumption analysis likewise requires a fact-

intensive inquiry which compares two groups of employees using all the 9(b) community of 

interest factors. Thus, equating the presumption with the fragmentation factor does not capture 

the full analysis performed by the Board and the ALl's use of the presumption does not 

demonstrate that she disproportionately considered fragmentation in reaching her decision.6 

Contrary to the Union's contention, there is no historical pattern of recognition that 

supports certification of the smaller unit because the petitioned-for employees have never been 

represented. We assess historical patterns of recognition with respect to the petitioned-for 

employees. Where the employees are new to collective bargaining, as they are here, there is no 

6 Notably, the Union's use of the phrase "presumption against fragmentation" does not transform an 
otherwise multifaceted approach into a one-dimensional analysis sufficient to equate the presumption 
with the fragmentation factor. A review of the case law reveals that neither the Board nor the courts have 
called the presumption a "presumption against fragmentation." Instead, they use the phrase "presumption 
of inappropriateness." CMS/DHFS, 388 Ill. App. 3d at 334. 
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historical pattern of recognition. See State of Ill. Dep't of Cent. Mgmt. Servs., 1 PERI <JI 2025 

(IL SLRB 1985) (there can be no historical pattern of recognition where the classification has 

never been represented); see also State of Ill. Dep't of Cent. Mgmt. Servs., 1 PERI <JI 2011 

(SLRB 1985). Although we have occasionally considered employers' recognition practices more 

broadly, we have never used employers' past arguments to substitute for that evidence, as the 

Union does here. Cnty. of Cook (Provident Hospital), 22 PERI <JI 12 (IL LRB-LP 

2006)(declining to apply presumption where the employer had repeatedly stipulated to the 

appropriateness of county hospitals-only units). 

Finally, the Union's emphasis on the omitted employees' specialized skills does not alter 

the AU's conclusion for two reasons. First, the omitted employees' specialized skills do not 

factor into this analysis where the record bars an assessment of every title's skills and 

consequently prohibits a comparison of the two groups with respect to this criterion. It is for this 

reason that the AU expressly refused to compare the skills and consequent interchangeability of 

employees in the two groups. Second, even upon this incomplete record, it is clear that 

employee interchangeability is similar within each group because there are employees within 

both groups who lack the specialized skills to substitute for each other. The Union correctly 

notes that the petitioned-for employees cannot perform all of the Personal Computer Specialist's 

computer tasks and that they cannot perform all of the Accounting Coordinator's accounting 

tasks. However, the Union overlooks the fact that a petitioned-for employee in one department 

similarly cannot perform the tasks of a petitioned-for employee in another department unless he 

has been cross-trained in the specialized skills specific to that department.7 Moreover, 

petitioned-for employees are not perfectly interchangeable even within a single department. For 

7 There is no evidence that all petitioned-for employees have cross trained to learn the skills used in the 
other departments. 
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example, not all Recording Specialists in the Indexing Department can substitute for each other 

because not all Recording Specialists are verifiers. Accordingly, if a Recording Specialist 

verifier is absent, only another verifier can substitute to perform those discrete verifying tasks. 

Therefore, interchangeability amongst employees within both groups is similar such that the 

employees in the smaller group do not share a separate and distinct community of interest apart 

from employees in the larger group with respect to this factor. 

Contrary to the Union's contention, the NLRB's holding in Hillhaven Convalescent 

Center does not justify the Union's exclusion of the Personal Computer Specialist and the 

Accounting Coordinator based on their specialized skills. In Hillhaven, the NLRB excluded 12 

Licensed Practical Nurses (LPNs) from the broader unit of Certified Nursing Assistants (CNAs) 

not merely because of their specialized skills, but because their licenses "permitted them to 

perform functions" that employees in the broader unit were not permitted to perform. Hillhaven 

Convalescent Center, 318 NLRB 10 17, 10 18 (1995) (emphasis added). In this case, there is no 

licensure requirement which bars petitioned-for employees from performing the work of the 

Personal Computer Specialist and the Accounting Coordinator. In fact, the petitioned-for 

employees can learn these "specialized skills" by undergoing 90 days of cross training and the 

Office may even require them to do so. Thus, one of the primary bases for the NLRB' s 

decision-possession of a technical license-is not present here and this case therefore does not 

warrant the same outcome. 

In sum, the smaller petitioned-for group does not share a community of interest that is 

separate and distinct from that of the larger group. 
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e. No other rational and legitimate basis exists to warrant certification of the 
smaller group - funding source issue 

We find that there is no other rational and legitimate basis which justifies certification of 

the smaller unit. Contrary to the Union's argument, the separate funding stream used for the 

Accounting Coordinator position does not warrant that position's exclusion from the unit. 

Further, evidence concerning that position's separate funding source does not impact any portion 

of the ALJ's analysis, discussed above. 

Here, the ALJ held that the separate funding stream for the Accounting Coordinator's 

wages did not justify the position's exclusion from the unit where there was no evidence that this 

separate source funded the Accounting Coordinator's wages exclusively and entirely. The Union 

objected to the AU's conclusion, arguing that in light of the testimony and in the absence of 

evidence to the contrary, the AU should have inferred that the separate funding source supplied 

the entirety of the Accounting Coordinator's wages and that the Office used the separate funding 

source solely for that purpose. The Union concluded that this separate funding source, "standing 

alone," justified the position's exclusion from the unit. 

We need not choose between the AU's interpretation of the evidence and the Union's 

because it is well established that a position's separate funding source is not alone a sufficient 

basis on which to exclude a position from the unit.8 The Illinois Educational Labor Relations 

Board, the National Labor Relations Board, and other public sector labor relations boards have 

held that bargaining units are appropriate despite the fact that the employer funds certain 

employees' wages from a separate source. Chicago Bd. of Educ., 18 PERI en 1158 (IELRB 

2002)(unit was appropriate even though board of education argued that positions were funded by 

8Indeed, such a rule could preclude a separately funded position from collective bargaining if it were 
uniquely funded in that manner. City of Carbondale, 27 PERI <]I 68 (IL LRB-SP 201l) (there can be no 
bargaining unit of one). 
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the local school counsel; IELRB rejected argument that community of interest did not exist 

where the local school counsel could eliminate the positions in question by deciding to spend 

funds allocated to wages on other expenditures); Northern Montana Health Care Center v. 

NLRB, 178 F.3d 1089 (9th Cir. 1999)( employees who worked at a nursing horne but were paid 

by a hospital were properly included in the bargaining unit at the nursing horne); City of Grand 

Haven, 21 MPER <n 25 (MERC 2008)("mere presence of separate funding sources does not 

destroy community of interest"); City of Cocoa Beach, 6 FPER <n 11206 (PERC 1980)(including 

employees in a bargaining unit "regardless of source of funding."). The source of a position's 

funding may be relevant to the appropriateness of a bargaining unit because the holders' 

separately funded positions are dependent on an entity other than the common employer for the 

continuation of their employment. Chicago Bd. of Educ., 18 PERI <n 1158. However, it is only 

one factor that must be weighed with other factors to justify separate bargaining for separately 

funded employees. Id.; but see Danville Area Comm. College Dist. 507,4 PERI <n 1001 (IELRB 

AU 1987) (using evidence of separate funding source as lack of functional integration, not as 

sole justification for a standalone unit). Thus, contrary to the Union's contention, the separate 

funding stream for the Accounting Coordinator position does not by itself warrant that position's 

exclusion from the unit. 

Further, evidence concerning the Accounting Coordinator's funding source does not 

demonstrate that the smaller group shares a distinct and identifiable community of interest 

separate from that of the larger group. The funding source for the Accounting Coordinator 

position cannot serve as a point of comparison where there is no evidence as to the source of the 

other positions' funding. 
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In sum, there is no other rational and legitimate reason which supports certification of the 

smaller unit proposed by Petitioner. Consequently, we affirm the ALI's dismissal of the petition. 

BY THE STATE PANEL OF THE ILLINOIS LABOR RELATIONS BOARD 

lsI John J. Hartnett 
John J. Hartnett, Chairman 

lsI Paul S. Besson 
Paul S. Besson, Member 

lsI James Q. Brennwald 
James Q. Brennwald, Member 

lsI Michael G. Coli 
Michael G. Coli, Member 

lsI Albert Washington 
Albert Washington, Member 

Decision made at the State Panel's public meeting in Chicago, Illinois on May 13, 2014; written 
decision issued in Chicago, Illinois on June 20, 2014. 

21 


















































	DOC.PDF.pdf
	S-RC-14-001

