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Section 6.1 of the Illinois Public Labor Relations Act, 5 ILCS 315 (2012), allows the 

Governor to designate certain employment positions with the State of Illinois as excluded from 

collective bargaining rights which might otherwise be available to State employees under Section 

6 of the Act.  This case involves such a designation made on the Governor’s behalf by the 

Illinois Department of Central Management Services (CMS).  On December 26, 2013, 

Administrative Law Judge (ALJ) Martin Kehoe issued a Recommended Decision and Order 

(RDO) in Case No. S-DE-14-121, finding that some, but not all, of a set of such designations 

made by CMS pursuant to Section 6.1, were properly made.   

CMS’s petition designated five positions at the Illinois Gaming Board, all designated 

pursuant to Section 6.1(b)(5) of the Act.  Section 6.1(b)(5) allows designation of positions which 

“authorize an employee in that position to have significant and independent discretionary 
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authority as an employee.”  Section 6.1(c) defines that phrase in a manner that includes a 

managerial-like component and a supervisor-like component: 

For the purposes of this Section, a person has significant and independent 

discretionary authority as an employee if he or she (i) is engaged in executive and 

management functions of a State agency and charged with the effectuation of 

management policies and practices of a State agency or represents management 

interests by taking or recommending discretionary actions that effectively control 

or implement the policy of a State agency or (ii) qualifies as a supervisor of a 

State agency as that term is defined under Section 152 of the National Labor 

Relations Act or any orders of the National Labor Relations Board interpreting 

that provision or decisions of courts reviewing decisions of the National Labor 

Relations Board.
1
 

 

The American Federation of State, County and Municipal Employees, Council 31, 

(AFSCME) filed timely objections to CMS’s petition pursuant to Section 1300.60 of the rules 

promulgated by the Board to effectuate Section 6.1 of the Act, 80 Ill. Admin. Code Part 1300.  It 

raised objections generally applicable to all five positions, as well as objections specific to four 

of the positions.  The ALJ rejected AFSCME’s general objections, but found its specific 

objections raised issues of fact or law and consequently held a hearing to examine the extent of 

authority held in those positions.  Ultimately he concluded that a vacant position and the Internal 

                                                           
1
 These components of Section 6.1(c) differ from the pre-existing definitions of “managerial employee” 

and “supervisor” already contained in the Act.  At the time Section 6.1 was added to the Act, Section 3(j) 

of the Act provided: 

“Managerial employee” means an individual who is engaged predominantly in executive 

and management functions and is charged with the responsibility of directing the 

effectuation of management policies and practices. 

In the portion most generally applicable, Section 3(r) provided: 

“Supervisor” is an employee whose principal work is substantially different from that of 

his or her subordinates and who has authority, in the interest of the employer, to hire, 

transfer, suspend, lay off, recall, promote, discharge, direct, reward, or discipline 

employees, to adjust their grievances, or to effectively recommend any of those actions, if 

the exercise of that authority is not of a merely routine or clerical nature, but requires the 

consistent use of independent judgment. Except with respect to police employment, the 

term “supervisor” includes only those individuals who devote a preponderance of their 

employment time to exercising that authority, State supervisors notwithstanding. 
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Control Unit Manager position held by Trudy Curtis were properly designated, but that the 

position of Director of the Self-Exclusion Program held by Eugene O’Shea and the Legal 

Counsel positions held by James Pellum and Paul Prezioso, were not properly designated.   

Pursuant to Section 1300.130 of the Board’s rules, AFSCME filed exceptions to those 

portions of the ALJ’s RDO that were adverse to it, and CMS filed exceptions to those portions of 

the ALJ’s RDO that were adverse to it as well as to portions of the ALJ’s analysis used in 

arriving at conclusions favorable to it.  We reject the exceptions filed by AFSCME, accept some, 

but not all, of CMS’s exceptions, do not address those exceptions unnecessary to our resolution 

of this case, and conclude that all of the positions had been properly designated.   

AFSCME’s Exceptions 

In its exceptions AFSCME repeats arguments it previously raised regarding the 

constitutionality of Section 6.1 and regarding this Board’s implementation of that section.  We 

have previously addressed these arguments in our Consolidated Case Nos. S-DE-14-005 etc., 

State of Illinois, Dep’t of Cent. Mgmt. Servs., 30 PERI ¶80 (IL LRB-SP Oct. 7, 2013), appeal 

pending, No. 1-13-3454 (Ill. App. Ct., 1st Dist.), and see no reason to deviate from our prior 

position.   

AFSCME makes no objection specific to the vacant position that the ALJ found was 

properly designated, but did file objections specific to Curtis’s position.  The ALJ found that 

Curtis’s position met both the supervisor-like component of Section 6.1(b)(5) set out in Section 

6.1(c)(ii) and the managerial-like component set out in Section 6.1(c)(i).  With respect to the 

former finding, AFSCME argues that Curtis’s position is not supervisory because there has been 

no showing that she will suffer adverse consequences of her subordinate’s poor performance.  
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Even if that were the case, it would not preclude Curtis’s position from meeting the supervisory 

component of Section 6.1(c)(ii).   

Under Section 6.1(c)(ii) of the Act, a position authorizes its holder with the requisite 

authority if the position is supervisory within the meaning of the National Labor Relations Act 

and the National Labor Relations Board’s case law. Under the NLRA, a supervisor is an 

employee who has “authority, in the interest of the employer, to hire, transfer, suspend, lay off, 

recall, promote, discharge, assign, reward, or discipline other employees, or responsibly to direct 

them, or to adjust their grievances, or effectively to recommend such action, if in connection 

with the foregoing the exercise of such authority is not of a merely routine or clerical nature, but 

requires the use of independent judgment.” 29 U.S.C.A. § 152(11).  In other words, “employees 

are statutory supervisors if (1) they hold the authority to engage in any one of the 12 listed 

supervisory functions, (2) their ‘exercise of such authority is not of a merely routine or clerical 

nature, but requires the use of independent judgment,’ and (3) their authority is held ‘in the 

interest of the employer.’”  NLRB v. Kentucky River Comm. Care, Inc., 532 U.S. 706, 713 

(2001) (quoting NLRB v. Health Care & Retirement Corp. of America, 511 U.S. 571, 573-574 

(1994)); See also Oakwood Healthcare, Inc., 348 NLRB 686, 687 (2006).  AFSCME’s assertion 

that Curtis would not suffer adverse consequences upon poor performance of her subordinates 

does not negate her meeting these requirements and certainly does not overcome Section 6.1(d)’s 

presumption that the designation was appropriate  

   With respect to the managerial component, AFSCME argues that the policy Curtis 

makes is that of individual casino licensees, not that of the Gaming Board itself.  However, 

Section 6.1(c)(i) does not require that an employ make policy, but that the employee implement 

policy, and Gaming Board rules show that the adequacy of casinos’ internal controls are a 
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necessary component of every casino license issued by the Gaming Board and a continuing 

subject of the Gaming Board’s review.  89 Ill. Admin. Code §2000.230(e)(1)(A)(vi).  To the 

extent Curtis’s role as Internal Control Unit Manager causes her to make or influence a casino’s 

internal controls, she is effectuating an essential component of the Gaming Board’s very mission.   

We find AFSCME’s objections provide no reason to deviate from the ALJ’s 

recommendations. 

CMS’s Exceptions 

Petitioner CMS provides both generalized exceptions and exceptions to specific 

conclusions recommended by the ALJ.  It presents an extensive discussion of its take on the 

meaning of Section 6.1(c), often quoting from our prior decisions.  Based largely on the ALJ’s 

use of equivocal language, and sometimes despite the ALJ’s use of clear language, it argues 

generally that the ALJ failed to follow our precedent, improperly placed the burden of proof on 

the Petitioner, and failed to apply the statutory presumption in Section 6.1(d).  We fail to see 

these errors generally in the recommended decision and order, and in any event are more 

concerned with whether the ALJ’s recommended conclusions are consistent with the tests laid 

out for us by the legislature and our prior decisions respecting those tests.  Petitioner has filed 

exceptions specifically regarding each of the positions the ALJ found had not been properly 

designated, and finding merit in each, we reverse these aspects of the recommended decision and 

order. 

We find that designation of the position of Director of the Self-Exclusion Program held 

by Eugene O’Shea was proper.  While O’Shea’s testimony indicates that his authority has 

recently been more closely circumscribed, it does not entirely negate the evidentiary value of his 

job description’s grant of authority sufficient to meet the second of the tests for managerial-like 
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authority under Section 6.1(c)(i): that O’Shea “represents management interests by taking or 

recommending discretionary actions that effectively control or implement the policy of [the 

Gaming Board].”  We note, for example, that he has recommended that the program he heads—

to provide self-identified gambling addicts a means to prevent their gambling—be extended to 

the new video gambling programs.  O’Shea’s testimony that his discretion has been 

circumscribed is insufficient to overcome the presumption that the designation of his position 

was appropriate. 

We also find that designation of the two Legal Counsel positions held by James Pellum 

and Pual Prezioso were properly designated.  The evidence indicates that these two attorneys 

perform the typical tasks of in-house attorneys.  While that may be insufficient to make them 

managerial employees within the meaning of section 3(j) of the Act, Dep’t of Cent. Mgmt. 

Servs./Dep’t of Healthcare and Family Servs. v. Ill. Labor Relations Bd., 388 Ill. App. 3d 319, 

331 (4th Dist. 2009), the managerial-like component of Section 6.1(b) set out in Section 6.1(c)(i) 

sweeps broader.  Again, these employees appear to “represent[ ] management interests by taking 

or recommending discretionary actions that effectively control or implement the policy of [the 

Gaming Board].”  At least the evidence is insufficient to overcome the presumption that these 

positions were properly designated.   

In summary, we affirm the ALJ’s recommended conclusions that the vacant position and 

the Internal Control Unit Manager position held by Trudy Curtis were properly designated, but 

reverse the ALJ’s recommended conclusion that the position of Director of the Self-Exclusion 

Program held by Eugene O’Shea and the Legal Counsel positions held by James Pellum and Paul 

Prezioso, were not properly designated.  Finding all five positions properly designated, we direct 

the Executive Director to issue a certification consistent with our findings. 
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 BY THE STATE PANEL OF THE ILLINOIS LABOR RELATIONS BOARD 

 

 

/s/ John J. Hartnett     

John J. Hartnett, Chairman 

 

/s/ Paul S. Besson     

Paul S. Besson, Member 

 

/s/ James Q. Brennwald    

James Q. Brennwald, Member 

 

/s/ Michael G. Coli     

Michael G. Coli, Member 

 

/s/ Albert Washington     

Albert Washington, Member 

 

  
 

Decision made at the State Panel’s public meeting in Chicago, Illinois, on January 3, 2014; 

written decision issued at Springfield, Illinois, January 13, 2014. 
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