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Section 6.1 of the Illinois Public Labor Relations Act, 5 ILCS 315 (2012), allows the
Governor to designate certain employment positions with the State of Illinois as excluded from
collective bargaining rights which might otherwise be available to State employees under Section
6 of the Act. This case involves such a designation made on the Governor’s behalf by the
Illinois Department of Central Management Services (CMS). On December 26, 2013,
Administrative Law Judge (ALJ) Martin Kehoe issued a Recommended Decision and Order
(RDO) in Case No. S-DE-14-121, finding that some, but not all, of a set of such designations
made by CMS pursuant to Section 6.1, were properly made.

CMS’s petition designated five positions at the Illinois Gaming Board, all designated
pursuant to Section 6.1(b)(5) of the Act. Section 6.1(b)(5) allows designation of positions which

“authorize an employee in that position to have significant and independent discretionary
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authority as an employee.” Section 6.1(c) defines that phrase in a manner that includes a
managerial-like component and a supervisor-like component:

For the purposes of this Section, a person has significant and independent

discretionary authority as an employee if he or she (i) is engaged in executive and

management functions of a State agency and charged with the effectuation of
management policies and practices of a State agency or represents management
interests by taking or recommending discretionary actions that effectively control

or implement the policy of a State agency or (ii) qualifies as a supervisor of a

State agency as that term is defined under Section 152 of the National Labor

Relations Act or any orders of the National Labor Relations Board interpreting

that provision or decisions of courts reviewing decisions of the National Labor

Relations Board.*

The American Federation of State, County and Municipal Employees, Council 31,
(AFSCME) filed timely objections to CMS’s petition pursuant to Section 1300.60 of the rules
promulgated by the Board to effectuate Section 6.1 of the Act, 80 Ill. Admin. Code Part 1300. It
raised objections generally applicable to all five positions, as well as objections specific to four
of the positions. The ALJ rejected AFSCME’s general objections, but found its specific

objections raised issues of fact or law and consequently held a hearing to examine the extent of

authority held in those positions. Ultimately he concluded that a vacant position and the Internal

! These components of Section 6.1(c) differ from the pre-existing definitions of “managerial employee”
and “supervisor” already contained in the Act. At the time Section 6.1 was added to the Act, Section 3(j)
of the Act provided:
“Managerial employee” means an individual who is engaged predominantly in executive
and management functions and is charged with the responsibility of directing the
effectuation of management policies and practices.
In the portion most generally applicable, Section 3(r) provided:
“Supervisor” is an employee whose principal work is substantially different from that of
his or her subordinates and who has authority, in the interest of the employer, to hire,
transfer, suspend, lay off, recall, promote, discharge, direct, reward, or discipline
employees, to adjust their grievances, or to effectively recommend any of those actions, if
the exercise of that authority is not of a merely routine or clerical nature, but requires the
consistent use of independent judgment. Except with respect to police employment, the
term “supervisor” includes only those individuals who devote a preponderance of their
employment time to exercising that authority, State supervisors notwithstanding.
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Control Unit Manager position held by Trudy Curtis were properly designated, but that the
position of Director of the Self-Exclusion Program held by Eugene O’Shea and the Legal
Counsel positions held by James Pellum and Paul Prezioso, were not properly designated.

Pursuant to Section 1300.130 of the Board’s rules, AFSCME filed exceptions to those
portions of the ALJ’s RDO that were adverse to it, and CMS filed exceptions to those portions of
the ALJ’s RDO that were adverse to it as well as to portions of the ALJ’s analysis used in
arriving at conclusions favorable to it. We reject the exceptions filed by AFSCME, accept some,
but not all, of CMS’s exceptions, do not address those exceptions unnecessary to our resolution
of this case, and conclude that all of the positions had been properly designated.

AFSCME’s Exceptions

In its exceptions AFSCME repeats arguments it previously raised regarding the
constitutionality of Section 6.1 and regarding this Board’s implementation of that section. We
have previously addressed these arguments in our Consolidated Case Nos. S-DE-14-005 etc.,

State of Illinois, Dep’t of Cent. Mgmt. Servs., 30 PERI 180 (IL LRB-SP Oct. 7, 2013), appeal

pending, No. 1-13-3454 (lll. App. Ct., 1st Dist.), and see no reason to deviate from our prior
position.

AFSCME makes no objection specific to the vacant position that the ALJ found was
properly designated, but did file objections specific to Curtis’s position. The ALJ found that
Curtis’s position met both the supervisor-like component of Section 6.1(b)(5) set out in Section
6.1(c)(ii) and the managerial-like component set out in Section 6.1(c)(i). With respect to the
former finding, AFSCME argues that Curtis’s position is not supervisory because there has been

no showing that she will suffer adverse consequences of her subordinate’s poor performance.
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Even if that were the case, it would not preclude Curtis’s position from meeting the supervisory
component of Section 6.1(c)(ii).

Under Section 6.1(c)(ii) of the Act, a position authorizes its holder with the requisite
authority if the position is supervisory within the meaning of the National Labor Relations Act
and the National Labor Relations Board’s case law. Under the NLRA, a supervisor is an
employee who has “authority, in the interest of the employer, to hire, transfer, suspend, lay off,
recall, promote, discharge, assign, reward, or discipline other employees, or responsibly to direct
them, or to adjust their grievances, or effectively to recommend such action, if in connection
with the foregoing the exercise of such authority is not of a merely routine or clerical nature, but
requires the use of independent judgment.” 29 U.S.C.A. § 152(11). In other words, “employees
are statutory supervisors if (1) they hold the authority to engage in any one of the 12 listed
supervisory functions, (2) their ‘exercise of such authority is not of a merely routine or clerical
nature, but requires the use of independent judgment,” and (3) their authority is held ‘in the

interest of the employer.”” NLRB v. Kentucky River Comm. Care, Inc., 532 U.S. 706, 713

(2001) (quoting NLRB v. Health Care & Retirement Corp. of America, 511 U.S. 571, 573-574

(1994)); See also Oakwood Healthcare, Inc., 348 NLRB 686, 687 (2006). AFSCME’s assertion
that Curtis would not suffer adverse consequences upon poor performance of her subordinates
does not negate her meeting these requirements and certainly does not overcome Section 6.1(d)’s
presumption that the designation was appropriate

With respect to the managerial component, AFSCME argues that the policy Curtis
makes is that of individual casino licensees, not that of the Gaming Board itself. However,
Section 6.1(c)(i) does not require that an employ make policy, but that the employee implement

policy, and Gaming Board rules show that the adequacy of casinos’ internal controls are a



ILRB No. S-DE-14-121

necessary component of every casino license issued by the Gaming Board and a continuing
subject of the Gaming Board’s review. 89 Ill. Admin. Code §2000.230(¢)(1)(A)(vi). To the
extent Curtis’s role as Internal Control Unit Manager causes her to make or influence a casino’s
internal controls, she is effectuating an essential component of the Gaming Board’s very mission.

We find AFSCME’s objections provide no reason to deviate from the ALJ’s
recommendations.

CMS’s Exceptions

Petitioner CMS provides both generalized exceptions and exceptions to specific
conclusions recommended by the ALJ. It presents an extensive discussion of its take on the
meaning of Section 6.1(c), often quoting from our prior decisions. Based largely on the ALJ’s
use of equivocal language, and sometimes despite the ALJ’s use of clear language, it argues
generally that the ALJ failed to follow our precedent, improperly placed the burden of proof on
the Petitioner, and failed to apply the statutory presumption in Section 6.1(d). We fail to see
these errors generally in the recommended decision and order, and in any event are more
concerned with whether the ALJ’s recommended conclusions are consistent with the tests laid
out for us by the legislature and our prior decisions respecting those tests. Petitioner has filed
exceptions specifically regarding each of the positions the ALJ found had not been properly
designated, and finding merit in each, we reverse these aspects of the recommended decision and
order.

We find that designation of the position of Director of the Self-Exclusion Program held
by Eugene O’Shea was proper. While O’Shea’s testimony indicates that his authority has
recently been more closely circumscribed, it does not entirely negate the evidentiary value of his

job description’s grant of authority sufficient to meet the second of the tests for managerial-like
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authority under Section 6.1(c)(i): that O’Shea “represents management interests by taking or
recommending discretionary actions that effectively control or implement the policy of [the
Gaming Board].” We note, for example, that he has recommended that the program he heads—
to provide self-identified gambling addicts a means to prevent their gambling—»be extended to
the new video gambling programs. O’Shea’s testimony that his discretion has been
circumscribed is insufficient to overcome the presumption that the designation of his position
was appropriate.

We also find that designation of the two Legal Counsel positions held by James Pellum
and Pual Prezioso were properly designated. The evidence indicates that these two attorneys
perform the typical tasks of in-house attorneys. While that may be insufficient to make them

managerial employees within the meaning of section 3(j) of the Act, Dep’t of Cent. Mgmt.

Servs./Dep’t of Healthcare and Family Servs. v. Ill. Labor Relations Bd., 388 Ill. App. 3d 319,

331 (4th Dist. 2009), the managerial-like component of Section 6.1(b) set out in Section 6.1(c)(i)
sweeps broader. Again, these employees appear to “represent| ] management interests by taking
or recommending discretionary actions that effectively control or implement the policy of [the
Gaming Board].” At least the evidence is insufficient to overcome the presumption that these
positions were properly designated.

In summary, we affirm the ALJ’s recommended conclusions that the vacant position and
the Internal Control Unit Manager position held by Trudy Curtis were properly designated, but
reverse the ALJ’s recommended conclusion that the position of Director of the Self-Exclusion
Program held by Eugene O’Shea and the Legal Counsel positions held by James Pellum and Paul
Prezioso, were not properly designated. Finding all five positions properly designated, we direct

the Executive Director to issue a certification consistent with our findings.
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BY THE STATE PANEL OF THE ILLINOIS LABOR RELATIONS BOARD

/s/ John J. Hartnett
John J. Hartnett, Chairman

/s/ Paul S. Besson
Paul S. Besson, Member

/s/ James Q. Brennwald
James Q. Brennwald, Member

/s] Michael G. Coli
Michael G. Coli, Member

/sl Albert Washington
Albert Washington, Member

Decision made at the State Panel’s public meeting in Chicago, Illinois, on January 3, 2014;
written decision issued at Springfield, Illinois, January 13, 2014.
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ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION AND ORDER

Section 6.1 of the lllinois Public Labor Relations Act, 5 ILCS 315/6.1 (2012), added by
Public Act 97-1172, allows the Governor of the State of Illinois to designate certain public
employment positions with the State as excluded from the collective bargaining rights which
might otherwise be granted under the Illinois Public Labor Relations Act. Section 6.1 and Public
Act 97-1172 became effective on April 5, 2013 and allow the Governor 365 days from that date
to make such designations. The Illinois Labor Relations Board (Board) promulgated rules to
effectuate Section 6.1 that became effective on August 23, 2013, 37 Ill. Reg. 14070 (Sept. 6,
2013). Those rules are contained in Part 1300 of the Board’s Rules and Regulations, 80 Ill.
Admin. Code Part 1300.

On November 14, 2013, the State of lllinois, Department of Central Management
Services (CMS), on behalf of the Governor, filed the above-captioned designation petition
pursuant to Section 6.1 of the 1llinois Public Labor Relations Act and Section 1300.50 of the

Board’s rules. All of the positions at issue in this case are affiliated with the Illinois Gaming



Board (IGB).l On November 25, 2013, the American Federations of State, County and
Municipal Employees, Council 31 (AFSCME) filed an objection to CMS’ petition pursuant
Section 1300.60(a)(3) of the Board’s rules. Subsequently, a hearing was held on December 23,
2013 before the undersigned. At that time, the parties appeared and were given a full
opportunity to participate, adduce relevant evidence, examine witnesses, and argue orally. After
full consideration of the record, I, the undersigned Administrative Law Judge, recommend the

following.

I DISCUSSION AND ANALYSIS

Centrally, the instant analysis must determine whether the petitioned-for positions may
lawfully be selected for designation under Section 6.1 of the Illinois Public Labor Relations Act.
Under Section 6.1, there are three broad categories of positions which may be so designated: (1)
positions which were first certified to be in a bargaining unit by the Board on or after December
2, 2008, (2) positions which were the subject of a petition for such certification pending on April
5, 2013 (the effective date of Public Act 97-1172), or (3) positions which have never been
certified to have been in a collective bargaining unit. Moreover, to be properly designated, the
position must also fit one or more of the five categories provided by Section 6.1(b).> Here, CMS
contends that the positions at issue qualify for designation under Section 6.1(b)(5).

Section 6.1(b)(5) requires a petitioned-for position to authorize an employee in that

position to have “significant and independent discretionary authority as an employee.” That

' In support of and along with its petition, CMS provided a position description for each of the positions at issue. In
addition, CMS provided affidavits that contend, inter alia, that the included position descriptions fairly and
accurately represent the duties and responsibilities of those positions.

* Only 3,580 of such positions may be so designated by the Governor and, of those, only 1,900 positions which
have already been certified to be in a collective bargaining unit. I also note that Public Act 98-100, which became
effective July 19, 2013, added subsections (e) and (f) to Section 6.1. Those subsections shield certain specified
positions from such designations, but none of those positions are at issue in this case.

2



authority is defined in Section 6.1(c), which requires the employee to either be (i) engaged in
executive and management functions of a State agency and charged with the effectuation of
management policies and practices of a State agency or represent management interests by
taking or recommending discretionary actions that effectively control or implement the policy of
a State agency or (ii) qualify as a “supervisor” of a State agency as that term is defined under
Section 152 of the National Labor Relations Act, 29 U.S.C. 152(11), or any orders of the
National Labor Relations Board (NLRB) interpreting that provision or decisions of courts
reviewing decisions of the NLRB.

General Objections

In its objection, AFSCME asserts that AFSCME’s submissions merely demonstrate that
the positions at issue are “authorized” to complete the job duties alleged therein. According to
AFSCME, in order to properly designate a position for exclusion, CMS needed to demonstrate
that the employees at issue have “actual authority” to complete the job duties listed in their
position descriptions or that they have actually exercised all of the powers authorized by their
positions. Strictly speaking, those positions do not seem to reflect the standard provided by
Section 6.1. Indeed, the plain language of Section 6.1(b)(5) fairly clearly encompasses positions
that simply authorize employees in those positions to have “significant and independent
discretionary authority.”

Separately, 1 suggest that the mere possibility that the extent of the petitioned-for
employees’ duties may be influenced by their supervisors is not necessarily dispositive. See

State of Illinois, Department of Central Management Services (Emergency Management

Agency), 30 PERI 105 (IL LRB-SP 2013). Ialso note that the language of Section 6.1 does not

overtly require that the petitioned-for employees be fully aware or informed of the extent of their



authorized duties and responsibilities. Moreover, it does not appear to distinguish between
“professional” and “managerial” work to the extent that AFSCME seems to contend. See State

of Illinois, Department of Central Management Services (Department of Natural Resources), 30

PERI 9112 (IL LRB-SP 2013); State of Illinois, Department of Central Management Services

(Department of Agriculture), 30 PERI 984 (IL LRB-SP 2013).

[ am also unmoved by the fact that the petitioned-for positions have previously been
included in bargaining units or by the fact that, subsequent to the enactment of Section 6.1,
AFSCME and CMS agreed to a collective bargaining agreement that covers the positions at
issue. In general, it appears that an employer should be allowed to purse an exclusion at any

time if, at any point, it determines an exclusion is appropriate. Department of Central

Management Services v. lllinois Labor Relations Board, State Panel, 364 Ill. App. 3d 1028,

1036, 848 N.E.2d 118, 124 (4th Dist. 2006); see State of Illinois, Department of Central

Management Services, 30 PERI 980 (IL LRB-SP 2013).

AFSCME further asserts that “[tlhe NLRB and the courts have systematically held that
any claim of supervisory or managerial status requires that the party raising the exclusion bear
the burden of proof.” (According to AFSCME, CMS has failed to carry that burden.) It also
contends that, to the extent that one of CMS’ affidavits states that an employee effectuates
policies or is authorized to effectuate departmental policy and the position description does not
define a policy, there can be no showing that the employee is “managerial.” In sum, I suggest

that the foregoing positions‘overlook the presumption of appropriateness provided by Section

6.1(d) and the unique requirements of Section 6.1. See State of [llinois, Department of Central

Management Services (Department of Natural Resources), 30 PERI §112.



Generally speaking, in order to properly designate a State employment position under
Section 6.1, CMS must simply provide the Board with (1) the job title and job duties of the
employment position; (2) the name of the State employee currently in the employment position,
if any; (3) the name of the State agency employing the public employee; and (4) the category
under which the position qualifies for designation. CMS provided that basic information. By
doing so, CMS provided a basis for the designation and the minimum notice and showing
required by Section 6.1. I also note that, for this particular type of case, absolute precision has

not been required by the Board in the past. See State of Illinois, Department of Central

Management Services (Emergency Management Agency), 30 PERI 105; State of Illinois,

Department of Central Management Services, 30 PERI 480.

AFSCME’s objection also alleges that Section 6.1 violates the Illinois Constitution and
the United States Constitution. However, significantly, the Board is largely unable to address

those kinds of allegations, as administrative agencies have no authority to declare statutes

unconstitutional or question their validity. Goodman v. Ward, 241 1. 2d 398, 411, 948 N.E.2d
580, 588 (2011); State of lilinois, Department of Central Management Services, 30 PERI §80.
Accordingly, I find that, though AFSCME’s concerns are quite notable, this Recommended
Decision and Order need not analyze the gravity of the rights affected by the Governor’s
designation or otherwise address AFSCME’s constitutional concerns in detail.

Position-Specific Objections

Trudy Curtis

Curtis is the IGB’s Internal Control Unit (ICU) Manager. Generally, the ICU receives
and evaluates proposed changes to riverboat casinos’ internal operating and accounting

procedures. Those procedures are the casinos’ “internal controls.” The ICU determines whether



the casinos’ proposed changes comply with the IGB’s minimum internal control standards. As
Manager of the ICU, Curtis presently oversees four subordinates. Those include two Internal
Auditor I positions and two Public Service Administrator positions.

Curtis assigns her subordinates their work. When she does that, she considers the nature
of the work being assigned. She also considers each subordinate’s workload. In general, it
appears that the Public Service Administrators are assigned the more complex cases and some
specialized work. A more experienced Internal Auditor I could also be assigned more
complicated cases than the less experienced Internal Auditor I.

All of Curtis’ subordinates review the proposed internal control changes assigned to
them. In each instance, the subordinate is expected to come up with questions and comments
and share those concerns with the casino’s compliance officer. The subordinate is also expected
to contact the appropriate dockside supervisor and enforcement officer. Once the subordinate
completes his or her review, he or she submits the review to Curtis for her review. If Curtis has
comments or determines that something is incorrect, she contacts the subordinate and goes over
the issue with him or her. At that stage, Curtis and/or the subordinate may contact the casino if
there any remaining issues. Once Curtis, her subordinate, the dockside supervisor, and the
enforcement officer are in agreement, the review is submitted to the IGB’s Administrator in
memo form. The Administrator can then either approve or deny the proposed change.

Curtis assigns other types of work as well. Sometimes, Curtis and her subordinates are
also responsible for reviewing proposed changes to the IGB’s minimum internal control
standards. Those proposed changes follow a similar review and submission procedure. (Curtis

cannot change the IGB’s minimum standards on her own.) Curtis has also sought and been



granted approval to have two of her subordinates attend an internal audit compliance meeting
with her.

Curtis regularly gives her subordinates direction, guidance, and training. She is expected
to monitor her staff and make sure they are performing their work properly. Notably, the [GB’s
Administrator, Curtis’ immediate superior, evaluates Curtis’ ability to perform those functions.

Curtis completes annual performance evaluations for all of her subordinates. That
function requires her to determine her subordinates’ objectives and decide whether prior
objectives have been met. Curtis appears to provide extensive, thoughtful comments in her
evaluations. She also discusses her subordinates’ objectives with them.

Curtis” performance evaluations can be used to support disciplinary actions. Indeed, her
negative evaluations have caused two probationary employees to not be certified or retained.
Although it does not appear that Curtis can promote on her own, her evaluations can also be
considered when a subordinate is seeking a promotion.

Simply put, 1 recommend that the circumstances outlined above satisfy the standard of
Section 6.1(c)(ii). The possibility that Curtis may not be able to unilaterally hire, transfer,
suspend, lay off, or recall is not dispositive in this instance. Accordingly, I also recommend that
Curtis” position satisfies the standard of Section 6.1(b)(5). To the extent that the Board agrees
with those recommendations, | propose that it need not determine whether she also satisfies the
standard of Section 6.1(c)(i).

To the extent that the Board does wish to explore whether Curtis’ position satisfies the
standard of Section 6.1(c)(i), I note that Curtis asserts that she does not write policies or
recommend the adoption of polices. She also claims that she does not have any authority over

how policies or legislation will be implemented. However, in a sense, it appears that that is



precisely what she does via her work with the ICU. That being said, I would not find that she is
engaged in traditional executive and management functions and, to some extent, it is also not
clear whether she meaningfully takes or recommends discretionary actions. Yet, given the
presumption of appropriateness provided by Section 6.1(d), | would recommend that she does.

Eugene O’Shea

O’Shea is the director of the IGB’s Self-Exclusion Program (SEP). Participants enroll
themselves in that program by filling out the required paperwork. Theoretically, if a participant
subsequently enters a casino, he or she will be arrested. Further, if the participant earns winnings
at a casino, the winnings will be taken and donated to a charity. Currently, there are over 10,000
participants on the list of self-excluded participants.

O’Shea is alerted by agents when a self-excluded individual is found and money is
seized. When that occurs, O’Shea sends a letter to the casino’s general manager. That letter tells
the general manager where the money is supposed to go. If O’Shea discovers that an agent
reported an incorrect amount, O’Shea is expected to contact the agent’s supervisor.

When a self-excluded individual asks the IGB to be removed from the list of participants,
O’Shea drafts a response letter. O’Shea may also be required to create an internal memorandum
that summarizes the request and indicates whether the individual has ever violated the terms of
his or her self-exclusion agreement. In that memorandum, O’Shea can make a recommendation
regarding whether the individual’s name should or should not be removed, but he has only done
SO once.

Whether a participant can be removed from the list is determined by a well-defined
agency policy. To explain, in order for a participant to be removed from the list, the participant

must have been on the list for at least five years and must have obtained an affidavit from a



licensed, certified gambling addiction counselor. The Administrator, who ultimately decides
whether an individual should be removed, may also require that a second affidavit be obtained.

O’Shea is responsible for periodically creating and submitting a report to the IGB. That
report indicates how many people have signed up for the SEP and how many participants have
been found or arrested. It also details how much money has been seized and how that money has
been distributed.

O’Shea may be contacted by a representative from a casino or a dockside agent and asked
for guidance that relates to the SEP. In that situation, O’Shea can work with the Administrator to
formulate a response. To be clear, O’Shea does not have the authority to direct an onsite agent.

O’Shea may be asked to discuss issues related to the SEP while attending the IGB’s
closed session meetings. During those meetings, O’Shea has made recommendations to the IGB.
(Not all of his recommendations regarding the SEP have been accepted.) He has also provided
general comments and observations.

In addition to the foregoing responsibilities, O’Shea sometimes performs the work of a
public information officer and is expected to interact with the media as needed and respond to
calls and inquiries. ~That work is often a “collaborative effort” between O’Shea, the
Administrator, the IGB’s General Counsel, and the chairman of the IGB. In practice, if a
question comes in from the press, O’Shea discusses it with the Administrator and, together, they
formulate a response.

[ recommend that O’Shea’s position does not meet the standard of Section 6.1(c)(i). I
find that he is not meaningfully engaged in traditional executive and management functions. It is
also not clear that O’Shea sufficiently takes or recommends discretionary actions that effectively

control or implement agency policy. Instead, it appears that O’Shea largely collaborates with his



superiors and ultimately communicates their positions to others. Sometimes, his work resembles
that of a clerk. Moreover, O’Shea has no subordinates. Accordingly, I further recommend that

his position does not meet the standard of Section 6.1(c)(ii). See State of Illinois, Department of

Central Management Services (Emergency Management Agency), 30 PERI 105 (IL LRB-SP

2013). Because neither of Section 6.1(c)’s standards have been met, I must also recommend that
O’Shea’s position does not meet the standard of Section 6.1(b)(5).

James Pellum and Paul Prezioso

Pellum and Prezioso similarly function as “legal counsel” for the IGB and perform the
same work. Both report directly to the IGB’s General Counsel and do whatever work she
assigns them. That work appears to have included drafting “disciplinary complaints,” motions
for summary judgment, “surrender letters,” notices to be posted on the IGB’s website, and other
documents. Additionally, either may be directed to consider a new administrative rule, help the
General Counsel respond to Freedom of Information Act requests, or assist a representative of
the Attorney General’s office in some way. The two are also expected to receive calls from IGB
field agents who have questions about the IGB’s statute and its administrative rules. Sometimes,
Pellum and Prezioso work together on assignments.

All of Pellum’s and Prezioso’s written work is submitted to the General Counsel for her
review and approval. The General Counsel checks their work for spelling and grammatical
errors and makes sure the work is accurate and complies with the IGB’s statute, administrative
rules, and precedent. The General Counsel can and has changed their work product, but
generally accepts the work that has been given to her. Her changes can range from adding

exhibits to changing a document’s language or format. The work of a legal counsel can also be

10



reviewed by the Administrator. Moreover, evidently, some determinations can only be made by
the members of the IGB.

[ recommend that the IGB’s legal counsel position does not satisfy the standard of
Section 6.1(c)(i). The record does not demonstrate that either attorney is engaged in traditional
executive and management functions. 1t is also not clear that either represents management
interests by taking or recommending discretionary actions that effectively control or implement
agency policy. In general, it appears that the two essentially perform routine legal work under
supervision and in accordance with specific instructions. Presumably, not all of the State’s

lawyers are “managers” under Section 6.1(c)(i). See Department of Central Management

Services/Department of Healthcare and Family Services, 388, Ill. App. 3d 319, 331, 902 N.E.2d

1122, 1131 (4th Dist. 2009); Chief Judge of the 18th Judicial Circuit, 14 PERI 92032 (IL SLRB

1998); General Dynamics Corporation, 213 NLRB 851, 857 (1974).

In addition, I note that Pellum and Prezioso have no subordinates. Therefore, 1 also
recommend that their position does not satisfy the standard of Section 6.1(c)(ii). See State of

[llinois, Department of Central Management Services (Emergency Management Agency), 30

PERI 4105 (IL LRB-SP 2013). Because neither of Section 6.1(c)’s standards have been met, |

ultimately recommend that IGB’s legal counsel position does not meet the standard of Section

6.1(b)(5).

II. CONCLUSION OF LAW

Based on my review of the designation, the documents submitted as part of the
designation, the objections, the testimony, and the documents and arguments submitted in

support of those objections, I find the instant designation to have been properly submitted and

11



consistent with the requirements of Section 6.1 of the lllinois Public Labor Relations Act.
However, | find that the designation is improper to the extent that it seeks to designate the

positions currently occupied by O’Shea, Pellum, and Prezioso.

1. RECOMMENDED ORDER

Unless this Recommended Decision and Order Directing Certification of the Designation
is rejected or modified by the Board, the following positions with the Illinois Gaming Board are
excluded from the self-organization and collective bargaining provisions of Section 6 of the

[llinois Public Labor Relations Act:

Position Number Working Title
37015-50-69-010-10-01  Asst. Licensing Coordinator
37015-50-69-240-00-01 Internal Controls Supervisor

IV. EXCEPTIONS

Pursuant to Sections 1300.90 and 1300.130 of the Board’s rules, parties may file
exceptions to the Administrative Law Judge’s Recommended Decision and Order, and briefs in
support of those exceptions, no later than three days after service of the Administrative Law
Judge’s Recommended Decision and Order. All exceptions shall be filed and served in
accordance with Section 1300.90 of the rules. Notably, exceptions must be filed by electronic
mail sent to ILRB.Filing@]lllinois.gov. Each party shall serve its exceptions on the other parties.
If the original exceptions are withdrawn, then all subsequent exceptions are moot. A party that
does not file timely exceptions waives its right to except to the Administrative Law Judge’s

Recommended Decision and Order.
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Issued in Chicago, Illinois this 26th day of December 2013.
STATE OF ILLINOIS

ILLINOIS LABOR RELATIONS BOARD
STATE PANEL

Martin Kehoe
Administrative Law Judge
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