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Section 6.1 of the Illinois Public Labor Relations Act, 5 ILCS 315 (2012), allows the 

Governor to designate certain employment positions with the State of Illinois as excluded from 

collective bargaining rights which might otherwise be available to State employees under Section 

6 of the Act.  This case involves such a designation made by the Illinois Department of Central 

Management Services (CMS) on behalf of the Governor of the State of Illinois.  On December 

26, 2013, Administrative Law Judge (ALJ) Martin Kehoe issued a Recommended Decision and 

Order (RDO) in Case No. S-DE-14-115, finding that most, but not all, of a set of such 

designations made by CMS pursuant to Section 6.1, were properly made.   
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CMS’s petition designated 40 positions at the Illinois Department of Commerce and 

Economic Opportunity, all designated pursuant to Section 6.1(b)(5) of the Act.  Section 6.1(b)(5) 

allows designation of positions which “authorize an employee in that position to have significant 

and independent discretionary authority as an employee.”  Section 6.1(c) defines that phrase in a 

manner that includes a managerial-like component and a supervisor-like component: 

For the purposes of this Section, a person has significant and independent 

discretionary authority as an employee if he or she (i) is engaged in executive and 

management functions of a State agency and charged with the effectuation of 

management policies and practices of a State agency or represents management 

interests by taking or recommending discretionary actions that effectively control 

or implement the policy of a State agency or (ii) qualifies as a supervisor of a 

State agency as that term is defined under Section 152 of the National Labor 

Relations Act or any orders of the National Labor Relations Board interpreting 

that provision or decisions of courts reviewing decisions of the National Labor 

Relations Board.
1
 

 

Six of the employees holding positions designated for exclusion filed objections to 

CMS’s petition pursuant to Section 1300.60 of the rules promulgated by the Board to effectuate 

Section 6.1 of the Act, 80 Ill. Admin. Code Part 1300.  The American Federation of State, 

County and Municipal Employees, Council 31, (AFSCME) also filed objections, raising 

                                                           
1
 These components of Section 6.1(c) differ from the pre-existing definitions of “managerial employee” 

and “supervisor” already contained in the Act.  At the time Section 6.1 was added to the Act, Section 3(j) 

of the Act provided: 

“Managerial employee” means an individual who is engaged predominantly in executive 

and management functions and is charged with the responsibility of directing the 

effectuation of management policies and practices. 

In the portion most generally applicable, Section 3(r) provided: 

“Supervisor” is an employee whose principal work is substantially different from that of 

his or her subordinates and who has authority, in the interest of the employer, to hire, 

transfer, suspend, lay off, recall, promote, discharge, direct, reward, or discipline 

employees, to adjust their grievances, or to effectively recommend any of those actions, if 

the exercise of that authority is not of a merely routine or clerical nature, but requires the 

consistent use of independent judgment. Except with respect to police employment, the 

term “supervisor” includes only those individuals who devote a preponderance of their 

employment time to exercising that authority, State supervisors notwithstanding. 
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arguments generally applicable to all of the positions.  The ALJ rejected AFSCME’s general 

objections, but determined that there were issues of fact or law regarding 17 of the positions and 

for that reason held a hearing to examine the authority held in those positions. 

Ultimately, the ALJ concluded that all but seven of the 40 positions had been properly 

designated.  He found the positions held by Brian Turner, Dale Fesser, John Baldini, Anthony 

Rolando, Virden Trotter II, Deveda Francois and Carol Watson had not been properly designated 

in that they failed to meet either of the two tests for managerial-like status under Section 6.1(c)(i) 

or the test for supervisor-like status under Section 6.1(c)(ii).  In contrast, He found positions held 

by Kevin Burke, Christine DeGroot, Dennis Gorss and John Glazier met the supervisor-like 

component of Section 6.1(c)(ii), but not the managerial-like component of Section 6.1(c)(i).  He 

found that the position held by Angela Foster met both Section 6.1(c)(i) and 6.1(c)(ii), and he 

found that the trade specialist positions held by Thomas Hagle, Terrence LaRocca, Samson 

Ntum, Zhigang Ren and Iwona Wegrzyn-Bochenska met the managerial component of Section 

6.1(c)(i), but not the supervisory component of Section 6.1(c)(ii).   

Employee-Objector Thomas Hagle filed exceptions with respect to the ALJ’s finding 

regarding his position as well as those of the other trade specialists, Union-Objector AFSCME 

filed exceptions to those portions of the ALJ’s RDO that were adverse to it, and Petitioner CMS 

filed exceptions to the other portions of the ALJ’s RDO adverse to it as well as to portions of the 

ALJ’s analysis used in arriving at conclusions favorable to it.  We reject the exceptions filed by 

the objectors, accept some, but not all, of the Petitioner’s exceptions, and conclude that all of the 

positions had been properly designated.   
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Exceptions filed by Employee-Objector Thomas Hagle 

The ALJ noted that what the trade specialists do is not traditionally considered 

managerial, but that their positions nevertheless meet the standards set out in Section 6.1(c)(i).  

In excepting to the ALJ’s conclusion, Thomas Hagle quotes from his job description:  “serves in 

this wholly professional position which does not include any policy making or major 

administrative responsibilities.”  However, Section 6.1(c)(i) does not require that an employee 

engage in policy making; rather it allows designation if the employee merely takes discretionary 

action that effectively implements agency policy.  Hagle’s exceptions do not negate such a 

finding.   

With respect to the critical issue of the degree of discretion the trade specialists possess, 

Hagle states that he had no discretion to refuse to answer questions presented to him by higher 

level employees.  This, of course, does not negate his use of discretion in determining how to 

answer such questions.  One would expect use of discretion in such circumstances, and the fact 

that Hagle does not deny its use leads us to find that his exceptions do not warrant reversal of 

this portion of the ALJ’s recommended decision. 

Exceptions filed by Union-Objector AFSCME 

In its exceptions AFSCME repeats arguments it has previously raised regarding the 

constitutionality of Section 6.1 and regarding this Board’s implementation of that section.  We 

have previously addressed these arguments in our Consolidated Case Nos. S-DE-14-005 etc., 

State of Illinois, Department of Cetnral Management Services and American Federation of State, 

County and Municipal Employees, Council 31, 30 PERI ¶80 (IL LRB-SP Oct. 7, 2013), appeal 

pending, No. 1-13-3454 (Ill. App. Ct, 1st Dist.), and see no reason to deviate from our prior 

position.  The remainder of AFSCME’s exceptions include long discourses on its interpretation 
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of the meaning of the managerial component in Section 6.1(c)(i) and the supervisory component 

in Section 6.1(c)(ii), including its take on the historical origins of the language in Section 6.1(c) 

and a legislator’s three-word encapsulation of the intent of that language.  AFSCME makes no 

attempt to apply its analyses to the facts elicited in this case.  For that reason, its exceptions are 

incapable of demonstrating error in the ALJ’s recommended conclusions, and we need not 

address the extent to which its proffered legal analyses may have merit.  We point out, however, 

that where the legislature has, within the statutory language of Section 6.1(c), provided us with 

tests for determining whether positions “authorize an employee in that position to have 

significant and independent discretionary authority as an employee” within the meaning of 

Section 6.1(b), our task is to apply those tests as written. 

We find AFSCME’s exceptions do not warrant reversal of any portion of the ALJ’s 

recommended decision and order. 

Exceptions filed by Petitioner CMS 

Petitioner provides both generalized exceptions and exceptions to specific conclusions 

recommended by the ALJ.  Like AFSCME, it presents an extensive discussion of its take on the 

meaning of Section 6.1(c), but for the most part its recitation is consistent with, and often quotes 

from, our prior decisions.  Based largely on the ALJ’s failure to use unequivocal language, and 

sometimes despite the ALJ’s clear language, it argues generally that the ALJ failed to follow our 

precedent and improperly placed the burden of proof on the Petitioner.  We fail to see these 

errors generally in the recommended decision and order, and in any event are more concerned 

with whether the ALJ’s recommended conclusions are consistent with the tests laid out for us by 

the legislature and our prior decisions respecting those tests.  Petitioner has filed exceptions 

specifically regarding each of the seven positions the ALJ found had not been properly 
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designated, and finding merit in each, we reverse these aspects of the recommended decision and 

order. 

We find that Brian Turner’s budget analyst position “authorize[s him] to have significant 

and independent discretionary authority as an employee” in that he meets the managerial 

component in Section 6.1(c)(i).  Turner’s testimony that he lacks such discretion conflicts with 

that of his superior, Anita Patel, as well as with his job description.  While Turner’s testimony 

reveals that some of his duties consisted of simply filling in forms, Patel’s testimony reveals 

other of his duties are advisory on substantive matters.  Section 6.1(d) requires us to presume the 

Governor’s designation is proper, and the evidence as a whole fails to overcome that 

presumption. 

Like Turner, Dale Fesser’s testimony stresses his role in filling out forms relating to loan 

applications.  However, when Fesser sees deficiencies in the loan application, he contacts the 

applicant to correct the deficiency, a task his superior, John Casey, described as “working up” a 

loan application in a way that suggests his work is more than perfunctory.  Moreover, Casey 

stated that as a member of the loan committee Fesser also votes on whether to approve loan 

applications, a task that strongly suggests he “represents management interests by taking or 

recommending discretionary actions that effectively control or implement the policy of a State 

agency,” the second test for the managerial-like component in Section 6.1(c)(i).  Again, the 

objector has failed to overcome the presumption that the designation of Fesser’s position is 

appropriate.
2
 

                                                           
2
 Because it is unnecessary to our determination in this case, we do not address Petitioner’s argument that 

designation of Fesser’s position is also appropriate under the supervisor-like component in Section 

6.1(c)(ii), or whether employees like Fesser, who have no subordinates, would meet that component 

merely because their job descriptions assert they are authorized to supervise. 
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As was the case with Turner and Fesser, James Baldini described his position as 

primarily requiring him to fill out forms using pre-determined criteria.  However, he also 

admitted to using some discretion when he stated:  “I review businesses’ requests for State 

incentives, gather information from them, and then based on that information, determine which 

State programs they could possibly be approved for essentially, qualify for, I guess.”  His boss, 

John Casey, stated that Baldini participates in periodic “development meetings” where the forms 

Baldini and others fill out are discussed.  Though Casey makes the formal recommendation 

regarding the project, he asks Baldini for his opinion as to whether specific projects meet 

guidelines.  Like Fesser, this testimony suggests that Baldini “represents management interests 

by taking or recommending discretionary actions that effectively control or implement the policy 

of a State agency.”  We find the testimony is insufficient to overcome the presumption that 

Baldini’s position is properly designated. 

We reject Petitioner’s assertion that it was arbitrary for the ALJ to hold a hearing 

concerning the positions held by Anthony Rolando and Virden Trotter II while not holding a 

hearing regarding the positions of the other two senior account managers.  The Board’s resources 

are limited and Rolando and Trotter had filed objections while the others had not, so there was a 

basis for the differing treatment.   

We also reject Petitioner’s contention that Trotter’s objection was untimely.  The petition 

was filed on November 6, 2013, and our rules allow objections to be filed within 10 days, but 

November 16 was a Saturday.  Consistent with the Statute on Statutes, our rules provide that the 

time for filing is under that circumstance automatically extended to the first business day, 80 Ill. 

Admin. Code §1300.90(a), which in this case was the day Trotter filed his objections, Monday 

November 18, 2013.   
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We find more merit in Petitioner’s exceptions to the ALJ’s recommended conclusion 

regarding the designation of Rolando and Trotter’s positions.  The testimony demonstrates that 

as regional economic developers Rolando and Trotter use discretion in matching particular needs 

with particular opportunities and that they also determine which key players (mayors, business 

owners, community leaders) to invite to meetings concerning economic development projects.  

We find these positions meet the managerial component in Section 6.1(c)(i), and that the 

objections fail to overcome the presumption that their designations are appropriate.     

Finally, we find merit in Petitioner’s exceptions with respect to the business development 

representative positions held by Deveda Francois and Carol Watson.  Again, Francois and 

Watson testify for the most part as if their jobs were devoid of discretion, yet Francois also 

testified that when she lacked specific direction on what types of businesses to identify, she used 

her knowledge that a manufacturing conference was scheduled and her discretion to begin 

researching and compiling a list of manufacturing businesses her superiors might want.  In 

determining whether a particular business qualifies for incentives, Watson gathers information 

from the business, checks that information against guidelines, and summarizes her findings, but 

no doubt uses some discretion in assessing the extent to which the business meets the guidelines. 

We find that their testimony is insufficient to overcome the presumption that their positions are 

properly designated. 

In summary, we reverse the ALJ’s recommended conclusions that the positions held by 

Brian Turner, Dale Fesser, John Baldini, Anthony Rolando, Virden Trotter II, Deveda Francois 

and Carol Watson are not properly designated, find instead that they are, and affirm the 

remaining portions of the ALJ’s recommended decision and order to conclude that the 
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designation of all 40 positions at issue comport with the requirements of Section 6.1.  We direct 

the Executive Director to issue a certification consistent with our findings. 

 BY THE STATE PANEL OF THE ILLINOIS LABOR RELATIONS BOARD 

 

/s/ John J. Hartnett     

John J. Hartnett, Chairman 

 

/s/ Paul S. Besson     

Paul S. Besson, Member 

 

/s/ James Q. Brennwald    

James Q. Brennwald, Member 

 

/s/ Michael G. Coli     

Michael G. Coli, Member 

 

/s/ Albert Washington     

Albert Washington, Member 

 

 Decision made at the State Panel’s public meeting in Chicago, Illinois, on January 3, 2014; 

written decision issued at Springfield, Illinois, January 7, 2014.
3
 

                                                           
3
 Due to severe weather, the Governor closed all but essential State services on January 6, 2014.  
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