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I. statement of the Caée

The Union represents #“all uniformed Fire Fightérs'and
Lieutenants of +the Cicero Fire Department” (Agreement of

1

1/1/94-12/31/97: Joint Exhibit 4).  Article XX, Section 20.1

of the Agreement permits the Town “to adopt a residency rule

' In the remainder of this Opinion, I shall cite Joint Exhibits as

uJx ,” Union Exhibits as *“UX » and Employer Exhibits as
“EX . I shall cite testimony by surname, transcript volume and page
reference, for example “Andel I, 98.” Volume I is the 9/2/98 transcript,
Volume II the 9/9/98 +transcript, Volume III the 9/11/98 transcript,
Volume IV the 12/8/98 transcript, Volume V the 12/9/98 +transcript, and
Volume VI the 12/10/98 transcript. I shall cite non-~testimonial portions
of the transcript by volume and page reference, for example “Tr. I,
100.”
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for employees covered by this collective bargaining
Agreement....” A Town ordinance (JX '6) - requires the Town'’s
“officers, officials or employees” to “make their residence
and maintain their domicile within the Town of Cicero....”

| The parties reached impasse on the Union’s proposal to
eliminate the residency requirement. Pursuant to the Illinois
Public Labor Relations Act (hereinafter the Act} (5 ILCS
315/1, et seq.), the Union invoked interést arbitration. I
conducted a hearing on September 2, 9 and 11, 1998 and on
December 8, 9 and 10, 1998. The parﬁies waived the'tripartité
arbitration panel described‘in the Act and submittéd their
dispute sblélfrto me for resolution (fr.vVI, 150).Tﬁgﬁh par;
ties filed post-hearing briefs and reply briefs. .
II. The Issue | |

-The parties stipulated to the issue: “Whether Article

"20, Section ' 20.1 of the Agreement, Joint Exhibit 1, shall be
amended by the Union’s proposal contained in Union Exhibit 1~
(Tr. I, 21). At the hearing, I noted that the issue is “non-
ecohomic" and that, accordingly, I have #“the right...basi-
callyvté write my own offer, to modify the offer..., which I

may or may not do” (Tr. VI, 150).
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III. The Residency Ordinance

In 1988,

Cicero amended its residency ordinance, first

enacted in 1979, as follows (JX 6):

ARTICLE XII. OFFICIALS, OFFICERS AND EMPLOYEES

Section 2-123. Residency Requirement

(a)

(b)

(c)

All persons accepting appointment or employment
with the town as officers, officials or employ-
ees, certified or noncertified, must make their

~residence and maintain their domicile within

the Town of Cicero no later than six months
after commencing their employment and keep such
domicile during the term of the appointment or
employment.

All persons presently appointed or employed
with the town as officers, officials or em-
ployees, certified or noncertified, must make
their residence and maintain their domicile
with[in] the Town of Cicero no later than six
months after the effective date of this sec-
tion and keep such domicile during the term of
the appeointment or employment.

Failure of any above-described person to comply:
with the residency and domicile requirements

“will be sufficient cause for termination of em-

(e)

ployment or removal from service in a manner
prescribed by law. '

Any person unable to comply with the move-in
requirement may request an extension of time

by submitting a request in writing to the per-

sonnel committee of the town board. The per-
sonnel committee may grant an extension not to
exceed six months upon finding that reasonable
good-faith efforts were unsuccessful in ob-
taining reasconable housing.

The president and board of trustees shall have
the power to waive the foregoing requirements
if, in their judgment, such employment requires
technical training, knowledge or special exper-
tise not available within the town.
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IV. The Relevant Contract Clause

- The most recent collective bargaining agreement (JX 4) 
commenced January 1, 1994 and expired December 31, 1997.
Article XX, Section 20.1 of the Agreement provides:

The Town of Cicero reserves the right to adopt a
residency rule for employees covered by this col-
lective bargaining agreement provided that no such
rule, if adopted, shall be enforced unless it is
uniformly applied to all employees and officers of
the Town of Cicero, except where such employment
requires technical training, knowledge or special
expertise. Any language herein to the contrary not-
withstanding, the Town of Cicero reserves its right
not to submit the issue of residency to arbitration
pursuant to 48 TIll. Rev. State. 1985, Section
1614(1). Attached to this Agreement is a copy of
the Residency Ordinance for the Town of Cicero.

V. The Final Offers
At the hearing, the Union offered the following “Last

Proposal” (UX 1): e
Effective upon the issuance of an .award adopting
such language in accordance with the impasse pro-
cedures of §14 of the IPLRA, the following language
shall be included as a term of the parties’ con-
tract as a new paragraph amending §20.1:

Employees covered Dby the agreement shall be
required to reside within the State of Illinois.

The Employer proposed to retain the “current status quo”

(Tr. VI, 148). At the close of the hearing, I gran;;ed'»the

parties until December 24, 1998 to submit “amended final

offers” (Tr. VI, 148). The Union submitted an amended final
offer on December 22:

Effective upon the issuance of the Arbitrator’s

award, Section 20.1 shall be modified to provide as

follows:

All bargaining unit employees shall reside with~
in the geographical area bounded by: Illinois
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Route 59 on the K West; Interstate 80 on the
South; Illinois Route 22 on the North; and Lake
Mlchlgan on the East.
The Employer did not amend its final offer of the “sta-
tus quo.”
VI. Relevant Provisions of the Act
Section 14(g) of the Act provides that “[a]s to each
economic issue, the arbitration panel shall adopt the last
offer of settlement which, in the opinion of the arbitraticn
panel, more nearly complies with the applicable factors pre-
scribed in subsection (h).” Section 14(h) sets out the fac-
tors used to evaluate economic proposals (the underlined por-
tions of éubsectién‘S(ij Qefe added bvaublic'Abi.éé;SSS, the
Amendatory Act of 1997 ) e
1. The lawful authority of the employer.
2. Stipulations of the parties.
-3. The interests and welfare of the public and the

financial ability of the unit of government +to
meet those costs.

4. Comparison of the wages, hours and conditions of
employment of the employees involved in the
arbitration proceeding with the wages, hours and
conditions of employment of other employees per-
forming similar services and with other employ-
ees generally:

A. In public employment in comparable communi-
ties.

B. In private employment in comparable commu-
nities.

5. The average consumer prices for goods and ser-
vices, commonly known as the cost of living.

6. The overall compensation presently received by
the employees, including direct wage compensa-
tiomn, ‘vacations, holidays and other excused
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time, insurance and pensions, medical and hospi-
talization benefits, the continuity and stabil-
ity of employment and all other benefits
received.

Changes in any of the foregoing circumstances
during the pendency of the arbitration pro-
ceedings.

Such other factors, not confined tc the fore-
going, which are normally or traditionally taken
intoc consideration in the determination of
wages, hours and conditions of employment
through voluntary collective bargaining, media-
tion, fact-finding, . arbitration or otherwise

-between the parties, in the public service or in

private employment.
(1) #xx*

In the case of fire fighter, and fire department
or fire district paramedic matters, the arbitra-
tion decision shall be limited to wages, hours,
and conditions of employment (which may include
residency regquirements in municipalities with a
population under 1,000,000, but those residency
requirements shall not allow residency outside
of Tllinois) and shall not include the following
matters: 1) residency requirements in municipal-

ities with a population of at least 1,000,000;

«es». Limitation of the terms of the arbitration
decision pursuant to this subsection shall not
be construed to limit the facts upon which the
decision may be based, as set forth in subsec-
tion (h). -

The changes in this subsection (i) made by this
amendatory Act of 1997 (relating to residency
requirements) do not apply to persons who are
employed by a combined department that performs
both police and firefighting services; these
persons shall be gqoverned by the provisions of
this subsection (i) relating to peace officers,
as they existed before +the amendment by this
amendatory Act of 1997.

The critical factors in economic interest arbitration

are contained in paragraphs 3 through 6. The “standards

relied upon most frequently and given the greatest weight by

interest arbitrators are: (1) comparability; (2) the cost of
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living; and (3) the ability to pay. The different emphases
p;;ced on those standards, as . well as the other standards
that.are included in public sector ihterest arbitration stat-
utes, generally depend upon the economic circumstances that
exist in the jurisdiction at the time of the arbitration pro-
c_eeding."2 The “most significant standard for interest arbi-
tration in the public sector is comparability of wages, hours
and working conditions.”’ ’

I am not bound by the factors that. govern "economic
interest arbitratidn," but to the extent that these factdrs
are appropriate, I shall consider them.

VII. The Employer’s Motion to Dismiss Arbitration

A. The'Employer'é Position

On September 1, 1998, the Employer filed a *“Motion to
Dismiss Arbitration Due to Lack of Jurisdiction.” Citing City
‘of Mattoon, 13 'PERI 2004 (ISLRB 1997), the Employer argues
that “[o]lnly ‘mandatory’ subjécts of collective bargaining

are subject to resolution by interest arbitration” (Emp.

Brief, 4).' The Employer maintains that Section 14 of the Act

provides that residency in “municipalities whose population

2Arvid Anderson, Loren Krause & Parker A. Denaco, “Public Sector
Interest Arbitration and Fact Finding: Standards and Procedures,” Tim
Bornstein, Ann Gosline & Marc Greenbaum, eds., Labor and Employment

Arbitration, 2nd ed. (New York: Matthew Bender, 1998), Vol. II, chap.
48, §48.05[1].

Ibid., at §48.05[2].
4 Many of the arguments presented in the Employer’s motion to dismiss

were reiterated in its post-hearing brief. Unless an argument cited is
unique to the Employer’s original motion, I shall cite the brief.
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is in excess of 1,000,000 is not a mandatory subject of bar-
gaining (and is not subject to inte:est arbitration),” but
leaves open the question of whether residency in other
municipalities is a mandatory subject of bargaining (Emp.
Brief, 4). Determination of this issue, the Employer argues,
“requires an analysis of the specific facts of each case,
including the particular reasons for and governmental poli-
cies underlying the matter at issue” (Emp. Brief, 4-5). See
village of Franklin Park, 8 PERI 2039 (ISLRB 1992), citing
State of Illinois, Departments of Central Management Services
and Correction, 5 PERI 2001 (ISLRB 1988).

The Employer goes on to argue that, although an employer |
must bargain “in good faith with respect to wages, héurs and
other conditions of employment,” an employer is not “required
to bargain over matters of inherent managerial policy” (Emp.
"“Brief,"5). When “an issue is both a term and condition of
employment and one of inherent managerial policy, éarhybrid
situation exists and a balancing test must be ‘used to
determine whether an issue is a mandatory subject of bar-
gaining” (bold print in original )(Emp. Brief, 5). County of
Cook v. Licensed Practical Nurses Association of Illinois,
284 Ill. App.3d 145, 671 N.E.2d 787, 791 (lst Dist; 1986).
Under the “three-part test” developed by»the Illinois Supreme
Court in Central City Education Ass’n v. IELRB, 149 Ill.2d
496, 523, 499 N.E.2d 892 (1992), if the matter under review
is not “one of wages, hours and terms and conditions of

employment,” there is no threshold duty to bargain. If, how-
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ever, the matter involves wages, hours and terms and condi-
tions of employment, it must . be determined whether the
“matter is also one of inherent managerial authority” (Emp.
Brief, 5). If not, “inquiry ends and the matter is a manda-
tory subject of bargaining” (Emp. Brief, 5-6). If the matter
does involve inherent managerial authority, “the third prong
is to balance the benefits that the bargaining will have on
the decision-making process with the burden that bargaining
imposes on the employer’s authority” (Emp. Brief, 6). Cook
County v. LPN Assn., supra.

The Employer concedes the “residency requirement is a...
condition of employment,” but argues that it “is also a mat-
ter of inherent managerial aﬁthority”_because it #“furthers”
the “health, safety and prosperity of the Town of Cicero and
its residents” (Emp. Brief, 6-7), The Employer “presented
persuasive evidence that the residency reQuirement has signi-
ficant economic and social benafits, and.;.femoving it would
cause great economic and social harm to Cicero” (Emp.
Brief, 7). |

| Finally, the Employer argues, *“the benefits of bargain-
ing on the issue of residency [do not] exceed the burdens
imposed.on the employer’s authority”; for “[t]here is simply
nothing about the nature of a residency requirement which
could benefit by the give-and-take nature of negotiations. It
is either a matter of sound public policy or it is not. Pub~
lic employers should not be required to bargain over policy

decisions which ares intimately connected  to their
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governmental mission or which would diminish their ability to
éffectively perform the services they are obligated to pro-
' vide” (Emp. Brief, 7). State of Illinois, Departments of Cen-
tral Management Services and Correction, supra. The Employer
suggests that the “only benefit to be gained would be to the
firefighters,” who would be allowed to *“flee en masse,”
thereby putting an “onerocus burden” on the Town of Cicero by
removing “one of its most effective tools to combat some of
the economic and social problems that so plague it” (Emp.
Brieﬁ, 8).

Citing Village of Bensenville, 14 PERI 2042 (ISLRB
1998), the Employer suggests that the <final arbiter of
whether “residency is a mandatory subject of collective bar-
gaining [should be] the Illinois State Labor Relations Board
or its General Counsel” (Emp. Brief, 8~39).

"B. The Union’s Position

The Union argues that by amending the Act to permit the
arbitration of “residency requirements” the General Assembly

made residency “a mandatory subject of bargaining” (Tr. I,

9). Thus, the Union contends, it is “logically absurd” that

“the General Assembly [would have] enacted the changes in

14(i) with the intent that they would be meaningless” (Un.

Brief, 61). And while the ISLRB “has not had an opportunity
to construe the significance of the amendments to 14(i),” it
has held that “residency requirements are a mandatory subject
of bafgaining for existing employees” “not subject to the

Section 14 process” (Un. Brief, 61-2). Further, the Union
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'points out, “the majority of states with public employee col-
lective bargaining laws have concluded thét employee resi-
dency requirements are mandatory conditions of bargaining be-
cause they involve a term and éondition of employment” (Un.
Brief, 62). The “three-prong test” set forth in Central City
is not “credibly” applied here, the Union suggests (Tr. 9-
10). In the first place, the Employer had the option of seek-
ing “a declaratory ruling through the General Counsel’s of-
fice.” Second, the Act “specifically says that these proceed-
ings are not to be &elayed by those kinds of disputes” (Tr.
11). Not having sought a declaratory ruling, the Employer is
”ih a poor position” to argue that an arbitrator does not
have Jjurisdiction or that there should be a further delay
(Tr. 11). In any event, the Union argues, the Employef could
and should have filed an unfair labor practice alleging that
"the”Union'had improperly compelled it to arbitrate an issue
that was not a mandatory subject of bargaining (Tr. 11-12).
| C. Ruling

Had the General Assembly intended to bar the arbitration
of “residency requirements,” it seems unlikely——indeed inex-
plicable—that it would have amended the Act to permit the
arbitration of “residency requirements.” The General Assembly
cbviously intended residency requirements to be read in pari
materia with—to be considered in‘the same category as—all
other *“wages, hours and conditions of employment” to which

“an arbitration decision shall be limited.” Clearly, the Gen-
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eral Assembly considered “residency” a “condition of employ-
ment.”

The argument that a residency requirement is a matter of
“inherent managerial authority” fails in light of the General
Assembly’s pointed inclusion of “residency requirements” in
the "wages,_héurs and conditions” to which “arbitration shall
be limited.” The Employer’s contention that the “matter is
one of inherent managerial authority” because it advances the
“health, safety and prosperity of the Town of Cicero and its
residents” begs the very issue I’must resolve: social benefit
versus individual autonomy. Resolution of this issue may be
critical tb resolution of the merits of this dispute, but it
is not critical to resolution of the Employer’s claim that I
lack subjeét-matter jurisdiction.

Had the General Assembly not intended to permit arbitral
consideration of a residency regquirement, it would not, it
Seems toAme, have “included” a residency requirement among
the “wages, hours and conditions of employment” to which “the
arbitration decision shall be limited.” I deny the Employer’s
“motion to dismiss arbitration due to lack of juﬁisdiction."
VIII. The Merits of the Dispute

 A. Comparability

As the parties have reminded me, “[t]he most significant
standard for interest arbitration in the public sector is
comparability of wages, hours and working conditions” (City
of Aurora, S-MA-92-194 (Berman 1993)). Since, however, resi-

dency i1s not an economic issue, I “am not constrained by the
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factors set out in Section l4(h) of the Act,”® including com-
parability. Even 4if not mandatory, however, the statutory
standards, particularly comparability, are pertinent. In a
large urban area encompassing hundreds of municipal fire
departments in an extended labor market, it is appropriate to.
compare Cicero firefighte.fs to firefighters in similar commu-
nities. Firefighters unhappy with working conditions in
Cicero may seek similar work in many other fire departments '
in greater Chicago, and Cicero must compete with other commu-
nities in attracting and keeping qualified job candidates.
1. Summary of the Parties’ Positioms
(2) The Employer

l. “The most significant standard for interest arbitra-
tion in the public sector is comparability of wages, hours
and working - conditions” (Emp. Brief, 18, -citing City of

CTAufora, S-MA-92~194 (Berman 1993).

2. The “residency requirement must be maintained in order

to maintain internal parity amongst the Town’s employees”;

and “{a]ll of the approximately five hundred Town employees

are subjéct to the residency requirement” (Emp. Brief, 18). -7

“Where there is a well-established internal pattern among the

bargaining units in a city or county, the internal pattern
shall prevail unless adherence to the internal pattern

results in unacceptable relationships between the unit at bar

° village of Skokie, ISLRB S-MA-93~181 (Berman 1995), at 83.
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and its external comparables” (Emp. Brief, 19, citing Village
of Arlington Heights, S-MA-88-89 (Briggs 1991); Manitowoc
School Dist., 100 LA 844, 548 (Rice 1992); City of West Bend,
100 LA 1118, 1121 (Vernon 1993); City of Batavia, S-MA-95-15
(Berman 1996); City of Detroit, 65 LA 293, 312 (Platt 1975).
3. If “this arbitrator were to...overturn the residency
requirement for the 67 firefighters, the 127 police officers
and other approximately 330 municipal employees of Cicero
would have extremely inequitable working conditions, result-
ing in much resentment among the municipal ranks. As a
result, the other municipal workers would likely seeﬁ and
obtain a lifting of the residency requirement as to all muni-
cipal workers based on obtaining equity with the fire-
fighters, causing extreme economic and social upheaval.”
(Emp. Brief, 20.)

- 4,-#Cicero is most comparable to the Inner Ring communi-
ties” of Maywood, Harvey, Blue Island, Evergreen Park, Calu-
met City, Melrose Park, Forest Park, Berwyn, Bridgeview and
South Holland (Emp. Brief; 20). More than ”30% of communities
comparable to Cicerc have strict.in-town residency require-
ments for their firefighters” (Emp. Brief, 20). |

| 5. The “qoncen@ric zone model” endorsed by Dr. Cedric
Herring *“is the most apprépriate method to identify communi-
_ ties which are truly ’coméarable' for purposes of determining
whether to allow Cicero’s residency ordiﬁance to remain
intact”-(Emp. Brief, 23). Here, “the residency requirement is

being used as a tool to address certain social conditions
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facing the community” and the “most comparable communities
are those which are facing these same issues: racial/ethnic
transitions (related in pagt to proximity to the Chicago bor-
der), ‘white flight,’ lower incomes and home values, and
shrinking tax bases” (Emp. Brief, 23).

6. The “Union’s proposed comparable communities sﬁare few
or no relevant characteristics with Cicero” (Emp. Brief, 25).
The Union’s attorney “simply presented his analysis and com~
mentary on the data,” leaving the Town of Cicero “no opportu-
nity to cross-examine a witness on the validity of the selec-
tion of the communities contained in Mr; Berry’s ‘comparable
group’” (Emp. Brief, 25). The Union did “preciself what Dr.
Herring cautioned against..., ‘selective data dredging,’ or
the finding of “communities that fit a conclusion they want
to reach and then use one-factor analyses which will ‘prove’
~~that - their preconceived conclusions are accurate” (Emp.
Brief, 26). The Union “chose one factor— population—among
many that are to be considered in determining comparability”
(Emp. Brief, 26). The Union “ignores the industry base, race,
ethnicity, population density, ‘and per capita income...,
which due to Cicero’s unique status as a blue collar indus-
Vtrial base community, become particularly relevant” (Emp.
Brief, 26).

(b) The Union

1. External comparability favors the Union’s proposal

(Un. Brief, 24). In this proceeding; comparisons to private-

sector employees is significant “because for some employees
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the residency requirement as a condition of employment is a
factor of overriding importance”—*a reason...to quit” (Un.
Brief, 24-5). A “Cicero firefighter fof whdn residency is an
overriding concern, will find a private labor market in which
employers will allow him +to establish his home where he
chooses” (Un. Brief, 25).

2. Of the full-time departments in the Chicago metro-
politan area with populations £50% of Cicero’s popﬁlation,
only Calumet City, Elgin, Joliet and Waﬁkegan “have city
limit residency requirements” (Un. Brief, 25-6). None of the
#Battalion 11” municipalities of Berwyn, Forest Park, North
Riverside, 0Oak Park and River Férest has a “city limit resi-
dency requirement" (Un. Brief, 26). Of the 181 jurisdictions
sutveyed by the Illinois Professional Firefighters Associa-
" tion in 1998 “68. or 37% had a city limit residency- require-
ment” ~(Un.. Brief, 26). Of those 62% without a city limit
residency requirement “jurisdictions were roughly evenly
split between no residency requirement at all and a boundary
or radius requirement” (Un. Brief, 26).

3. It 1is not relevaht, as Dr. Herring reported, that
about 60% of ﬁhe studied departments have “some type of resi-
dency requirement,” since the ”baéic dispute” is whether the
“city limits residency requirement will be maintainéd or the
Union’s proposed residency requirement within specified

boundaries will be adopted” (Un. Brief, 27).

16
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4. Dr. Herring’s “own sample” shows that “only 38% of
the external éommunities"Ahe surveyed *“maintain city limit
reéidéncy requirements” (Un. Brief,728).

5. Dr. Herring has “’cherry-picked’ his ‘inner ring’ of
municipalities to include a dispro?ortionate number of muni-
cipalities with city limit residency requirements” (Un.
Brief, 28). If his “comparability criteria are applied sys-
tematically to a broader sample of ‘inner ring’*dommunities,
the number of compérable communities with city limit resi-
dency is only 32% of the sample (28% if Harvey, whichvdoes
hot enforce its rule, is not counted)” (Uﬁ. Brief, 28).

6. A “parameter of +50% has been frequently approved by
érbitrators,” but “[alrbitral application of the proximity.
parameter has...been more elastic” (Un. Brief, 28-9). See,
e.g., City of Batavia, ISLRB S-MA-95-15 (Berman 1996) on the
-+ “inherent arbitrariness of specific cutoffs” (Un. Brief, 30).
In Village of Oak Brook (1998), arbitrator Sinclair Kossoff
noted that “disparate working conditions between workers who
work in close proximity can advérsely affect morale” (Un.
Brief, 31).

7. The Union’s list of comparable communities is “based
upon a #50% of popu;ation parameter” and “concededly encom-
passes a large‘éeographic area” (Un. Brief, 31). But “it is
an appropriate description of the relevant labor market for
the residency issue” (Un. Brief, 31). For this issue, a “Qide
angle lens” is ”pfeferable" because: (1) the issue is one of

“fundamental rights,” an overriding concern “for scme
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employees which transcends major economic issues such as
wages";r(é)_with tﬁe exception of Waukegan and North Chicago,
all the listed municipalities are “touched by an arc based on
a 25 mile radius from Cicero”; (3) applying “additional demo;
graphic and financial criteria” would eliminate “communities
that might...be options” for applicants and .current em-
p'loyees; (4) the Consent Decree defines the relévant labor
market as “Chicago, SMSA, PMSA or Cook County”; and (5) on “a
rights issue of this order of magnitude” a “standard compara-
bility an;lysis” might have less weight than “the ‘other fac-
tors’ statutory criterion” (Village of Arlington Heights;
sqpra at 13) (Un. Brief, 32-4).

8. Dr. Herring’s “report is fatally flawed as to both
methodology and content” (Un. Brief, 72). Contrary to his
- testimony, he did not survey 97 communities; he received
‘questionnaire responses from 47 (Un: Brief,” ~73).  “Town
Exhibit 9 reports data és to 35 communities” (Uﬁ. Brief, 73).
Palatine and Hoffman Estates are liéted in Town Exhibit 9 but
not listed‘in the “List of Chiefs” who responded to question-
naires (Un. Brief, 74). Dr. Herring testified that more than
60 percent of the 97 communities surveyed stated that they
had a “residency requirement,” but he made no distinction
between “city limit residency requirements and residency
requirements within a defined boundary” or between bargaining
unit and non-bargaining unit employees (Un. Brief, 74-5). In
fact, 55 percent *“have some residehcy requirement” and 51

percent no residency requirement; 15 of 47 or 31 percent have
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city limit residency requirements and 11 or 23 percent have
radius residency requirements .outside the city limits (Un.
Brief, 75). Seventy-four percent have radius residency
requirements beyond city limits or no residency requirements
(Un. Brief, 75-6). Two “inner ring” municipalities,'Harvey
and South Holland, listed as having é city-»lim‘it residency
requirement, do not (Un. Brief, 76). Dr. Herring didn’t ade-
_quately explain how “he decided to characterize the 10 cities
listed on Exhibit 9 as ‘innér' ring’ municipalities” (Un.
Brief, 76). Dr. Herring testified that his methodology was
based on é study produced by Robert Park and Ernest Burgess
in 1967; in fact, this study was “originally published in
1925 and reprinted...in 1967”7 (Un. Brief, 78). The Park-
Burgess study “has 6nly marginal relevance to determining
comparable communities. Its primary focus is upon growth in
the City of Chicago and cities' generally” (Un. Brief, 78). An
analysis of the 50 communities surveyed by Dr. Herring plus
~all suburbs locatéd in the 10 mile inner ring with a popula-
tioh t50% of Cicero’s shows that 32 percent have city limit
residency requirements, 28 percent i1f Harvey isn’t counted
(Un. Brief, 83). On cross-examination, Dr. Herring admitte&
that he could not document the adverse effects his report
predicted as a result of eliminating the city limit residency

requirement (Un. Brief, 84).
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2. Discussion and Findings on Comparability

(2) Towns Considered Comparable by the
Employer

Cedric Herring, Ph.D., professor of sociology and public
policy at the University of Illinois, testified on behalf of
the Emplbyer as an expert witness on comparability and on the
social and economic ramifications of Cicero’s residency rule
(Herring Vv, 14, 19-20). Dr. Herring réceived an 81 percent
response to 97 questionnaires he mailed to “appropriate peo-
ple about residency requirements in their town” (Herfing v,
20). The questionnaire reads as follows (Un. Brief, Appen-
dix/Attachménﬁ'D-Z}E T

The Question: Does your department have a residency
requirement for its employees?

No. None for any employees in our department.

For some employees in our department. (Please
specify which employees and what conditions.)

____‘Yes, for all employees in cur'department.

Noting that Cicero, while “unique,” has “many similari-
ties with other communities in +the metropolitan Chicago
area,” Dr. Herring testified that, folléwing the lead of
“other scholars,” his choice of comparable communities was
based upon what he characterized as the “concentric zone
model” (Herring V,'33-4). This model posits three types of
communities—*inner ring,” ”ouﬁer ring" and “semi-autonomous
satellite cities” (Herring V, 35). Dr. Herring considered
Cicero a “prototype of...an inner ring suburban area”

(Herring V, 34, 43). According to Herring, “lilnner ring
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suburbs have common characteristics” such as a “more...dense
population," older housing stock, an économy based on manu-
facturing, blue—collar or working class residents, a higher
proportion of racial minorities, and lower per capita and
median incomes (Herring Vv, 36-7). Disregarding *“geography,”
that is, proximity to Cicero, Dr. Herring concluded that the
#“inner-ring” towns of Berwyn, Blue Island, Bridgeview,
Calumet City, Forest Park, Harvey, Maywood, Melrose Park and
South Holland, “share much with Cicero” (Herring V, 43, 44).°
Dr. Herring considered ”5uter ring” towns—towns not
adjacent to Chicago—“very different” (Herring V,-38).. They
have “lower population concentrations” and are “less likely
to be blue-collar in orientation or to be manufacturing
based”;  they are more “professiocnal and/or managerial”
(Herring VvV, 39). Tﬁey are also “bedroom contnunities;’ wi"ch .
#less racial and ethnic diversity” and “substantially higher”
inéomes_ (Herring V, 39). Satellite cities are farther from
Chicage than inner- or outer-ring suburbs; they are “urban

areas that are in some sense large enough” to be independent

of Chicago and they “tend to fall somewhere in between...

inner ring suburbs and outer ring suburbs in terms of median
income,...racial and ethnic composition,” and the age of

their housing stock (Herring V, 40).

For purposes of this Opinion and Award, the terms “town,” “city,”
“yillage” and “municipality” are synonymous.
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The Employér provided the following information on the
#inner ring” suburbs it considers comparable to Cicero
(EX 9):

Table 1

Cicero Yes 12,470 | $10,687 $27,170 | $73,200 $ 880
Berwyn No 11,687 15,097 31,326 90,200 667
Blue Island Yes 5,441 11,845 29,234 64,300 924
Bridgeview Yes 3,676 13,444 33,652 92,900 980
Calumet City Yes 5,460 13,569 30,138 64,300 1,184
Evergreen Pk Yes 7,008 15,758 38,834 88,800 469
Forest Park No 7,521 17,382 30,572 83,000 586
Harvey Yes 5,109 8,690 23,201 49,900 549
Maywood - Yes 3,171 10,698 30,780 67,900 611
Melrose Park Yes 5,161 13,249 30,814 99,200 409
S. Heolland Yes 3,096 17,352 45,211 90,600 752
Table 2

j Hispanic S
Cicero $ 732 $159 74,823 45.5% |Manufacturing | Laborer
Berwyn 469 183 46,751 92.2% | Professional | Admins.

_ Servicss

Blue 584 169 21,673 52.3% Professional | Laborer
Island
Bridgeview 930 302 14,705 90.8% | Manufacturing | Laborer
Calumet 663 186 38,223 67.3% Professional Laborer
City '
Forest Pk 935 258 15,041 76.2% Professional | Admins.
Harvey 559 153 30,651 18.7% | Retail Laborer
Maywood 419 N/A 27,513 15.5% Professional | Laborer
Melrose Pk 1,004 419 20,644 54.0% Manufacturing | Laborer
S. Holland 665 156 21,673 87.6% Manufacturing | Admins.

(b) Towns Considered Comparable by the Union
The Union cast a wider net: “The Union’s Chicago Metro

list is based upon a *50% of population parameter” that, with
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the exception of Waukegan and North Chicago, “are touched by
an arc based on a 25 mile radius from Cicero” (Un. Brief, 31,
32). The Union argues that “any community that could be
viewed as reasonably competitive with Cicero should be
included in the list of cémparablé communities” (Un. Brief,
34). Using the factors of *50% population and areas within

about 25 miles of Chicago, the Union provided the following

data (UX 3-14):

Table 3
G e her g St
Cicero Yes , ' 67,436 6 11,239 per
sg. mi.
Arlington No No 75,468 16 4,717
Heights 7 ’
| Aurora No No 99,672 34 2,932
Berwyn* No Cock County 45,426 4 11,357
Bolingbrook No 13 miles/ 47,691 11 4,336
- : touching :

Buffalo Grove No No 40,273 8 5,034
Calumet City Yes =~ 37,840 7 5,406
Des Plaines No Illinois 53,414 _14 3,815
Downers Grove No No 46,845 14 3,346
Elgin Yes 77,010 _24.6 3,130
Elmhurst No NO 42,680 10 . 4,268
Bvanston No No 73,233 8 8,154
Forest Park* No Illinois 14,918 2 7,459
Glenview No No 38,437 12 3,203
Hoffman Est. No Illinois 46,363 . 19 2,440
Joliet Yes . . 83,189 36 2,311
Lombard No No 40,870 S 4,541
Mt . Prospect No No 53,168 10 5,317
Naperville No Unknown 100,422 28 3,587
N. Chicago No 10 miles 34,978 7 4,997
N. Rivergide* No 6,180 2 3,090
Oak Lawn No No 56,182 8 7,023
Oak Park* No No 53,648 5 10,730
Palatine No No 41,554 10 4,155
Park Ridge No No : 37,075 7 5,296




Town of Cicero & IAFF 717
FMCS No. 980413-08379-A
ISLRE No. S-MA-98-230

24

River Forest*

Schaumburg No No 74,058 19 3,898
Skokie No Cook, Lake, 59,432 10 5,943
DuPage
Counties
Waukegan Yes 69,392 36 1,928
Wheaton No Illinois 51,441 11 4,676
* Battalion 11 Municipalities
Table 4
Cicero 4,283 48.7 24
Arlington Hts 1,878 53.2 1,512
Aurorat 1,063 72.7 500
Berwyn* 5,139 67.3 400
Bolingbrook 1,152 78.8 250
Buffalo Grove 1,733 77.0 300
Calumet City 2,272 36.3 50
Des Plaines 1,444 39.0 800
Downers Grove 1,336 71.1 350
Elgint 1,276 69.7 300
| Elmhurst 1,533 77.9 300
Evanston 3,739 60.7 1,200
‘Forest Park®* 3,257 38.0 50
Glenview 1,147 69.2 350
Hoffman Est. 888 56.1 - 300
Joliett 1,045 71.3 600
Lombard 1,704 62.5 200
Mt. Prospect 2,034 55.0 250
Naperville 1,108 74.6 NA
N. Riverside* 1,895 30.2 285
N. Chicago 1,071 53.9 60 '
Oak Lawn 2,599 61.1 300
Oak Park* 5,015 69.0 100
Palatine 1,601 59.5 50
Park Ridge 2,003 75.5 NA
River Forest* 1,679 88.5 NA
Schaumburg 1,569 30.3 500-600
Skokie 2,317 46.5 1,512-
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Waukegant 1,162 64.5 500
wWheaton - 1,678 83.4 ’ 280
*Battalion 11 Municipalities

*Total Applicants for Northwest Municipal Conference Consortium
tCentral Cities :

(c) Ruling

(i) A Broad Base of Comparison Is Appro-
priate

In evaluating compéting economic proposals, arbitrators
generally compare nearby, demographically similar towns of
coméarable population. Nor is it unusual for the negotiators
themselves to draw compariscns to nearby towns of comparable
population and socioeconomic rank. In this case, however, my
resolution of the nén-economic issue under review will
directly affet;t neither employees’ wages and other economic
benefits nor the Town’s treasury. Rather, I have been asked‘
to resolve a “lifestyle” issue relating to one of the baéic,
personal decisions one must make—where to 'live; where to

make perhaps the largest financial investment of one’'s life;

where to raise and educate one’s children; whom to associate

with; where to plant roots. A residency requirement affects

not only the employee himself but his spouse and children.’

7 I use the masculine pronoun as a neutral-gender word to avoid such

awkward double locuticns as “his or her,” *“he or she,” “him or her,”
aetc. :
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A residency requirement may also be important to a muni-

~cipality. Aware that residency restrictions may limit the

pool of qualified employees,8 municipalities do not generally
impose a residency limitation for casual or adventitious rea-
sons. As in this case, theré may be serious reasons for
imposing a residency limitation on municipal employees.
Cicero is a relatively poor community with many of the sccial
problems associated with poverty. The Town thus wiéhes to
hoid onto its firefighters, who are among its more affluent
residents.’

In weighing the competing needs of Cicero and -its
employees, I am not required to, and shall not, restrict com-
parability to the few communities suggested by the Employer
or to Battalion 11 communities. Although I question the com-
?arability of such distant towns as Waukegan, North Chicégo
and Aurora (Union) and Calumet City (Employer),’ I comsider it
appropriate to consider the comparable communities suggested
by both parties. Because of the significance of the residency .
issue and the mobility of labor in such a large; interdepend-

ent urban area as greater Chicago, I shall cast a wider net

8 See, for example, Table 4, supra, at 24-5.

The relative socioceconomic standing of a community is of some
significance. To use an obvicus example, the Town of Cicero would seem
to have more at stake in a town-limit residency requirement than the
Village of Lake Forest. In Cicero, firefighter salaries are among the
highest of all residents and contribute to the Town’s tax base and
social stability. It is unlikely, however, that a firefighter’'s salary
‘would be enough for even a “modest” home in Lake Forest.
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than I might in an interest arbitration limited to economic
issues.
(ii) Dr. Herring’s Report Is Flawed

Not only do I consider a broad base of comparison appro—
priate in this case, I do not have confidence in Dr.
Herring’s “Summary Repbrt”»(EX 7)., which.employed the “Con-
centric Zone Model” to find that the 10 “inner-ring” cities
of Berwyn, Blue Island, Bridgeview, Calumet City, Evergreen
Park, Forest Park, Harvey, Maywood, Melrose Park and South
Holland are comparable to the inner-ring city of Cicero
(EX 7, at 9). | |

Dr. Herring‘wrote (EX 7, at 8-9):

Inner ring suburban communities share several com-
monalties and similarities. For example, they tend
to be older and historically reliant upon an indus-
trial base. They are near the border of the City of
Chicago. Typically, they have experienced some .type
of racial and/or ethnic transition. They generally
have higher population concentrations than other
suburban communities. These communities also tend
to have older (and thus less expensive) housing
stock. Because they also tend to have higher pro-
portions of blue~collar workers, they also tend to
have somewhat lower than average incomes and prop-
erty values.

#* * *

Outer ring suburban communities are distinct from
their inner ring counterparts. Generally, these
communities tend to be more affluent and less
dependent on an industrial base. They tend to be
located further away from the Chicago border, and
their residents are more likely to be involved in
commerce and high-skill services than are the resi-
dents of the inner ring suburbs. Many outer ring
communities are “bedroom communities” +that have
very little in the way of traditional industry.
Several outer ring suburban communities are rela-
tively young. They have little racial or ethnic
diversity. Typically, much of the housing stock in
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these communities is newer, subject to building
requirements for larger square footage per home and
per lot and other ordinances that result in lower
population densities. Because such communities are
likely to have residents who are professionals and
managers, their median income levels tend to be
higher. This is also reflected in the median home
values for many of these communities.

Dr. Herring considered Arlington Heights, Bolingbrook,
Buffalo Grove, Des Plaines, Downers Grove, Elmhurst, Hoffman
Estates, Lombard, Mount Prospect, Oak Lawn, éak Park, Pala~
tine, Park Ridge, Western Springs and Wheaton outer ring com-
munities (EX 7, at 10).

I have no cause to reject the ten inner-ring towns enu-
merated by Dr. Herring. However, the evidence Dr. Herring
produced did not establish that these ten towns—out of
scores in the Chicago area—are uniquely comparable to
Cicero. Not only did Dr. Herring not explain why his “inner-
ring” towns—some farther from Cicero than other, presumably
similar, towns—were limited to the ten he selected, he did
not explain why two villages that border both Chicago and
Cicero, Stickney and Oak Park, a Battalion 11 town, are not
comparable to Cicero. For reasons not made clear, Dr. Herring
omitted many towns on Chicago’s border. He did not explain
why (moving roughly from south to north around Chicago)
" Burnham, Dolton, 'Riverdale, Calumet Park, Merrionette Park,
Alsip, Evergreen Park, Oak Léwn‘, Hometown, Burbank, Bedford

Park, Summit, Forest View, Stickney, Oak Park, River Forest,

Elmwood Park, Franklin Park, River Grove, Norridge, Harwood
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.Heights, Park Ridge, Niles, Skokie, Lincolnwood and Evanston
were not comparable, inner- ring cities.
The Employer offered an explanation for Dr. Herring’'s
selections (Emp. Brief, 21, n. 4):
‘As Dr. Herring explained in his testimony, he did
not run his analysis on all of the communities in
the metropolitan Chicago area because it would have
been toc time consuming. Rather, Dr. Herring fo-
cused on those communities which bear a closer re-

lationship to Cicero in terms of either proximity,
racial/ethnic composition and upheaval, and/or so-

cioeconomic factors. (Herring, Tr. V at 44).%°

The Union noted that Dr. Herring “gave the impression
that he had surveyed 97 ‘communities’”; 5ut in fact he. sur-
veyed just fifty, forty-seven of which responded (Un. Brief,
73). In the end, the Union wrote, Dr. Herring dompared 35
communities (Un. Brief, 73). Of these, ten were in the so-
called inne; ring. Interestingly, as the Union also pointed
out, 13 communities withéut city~limit residency requirements
that responded to Dr. Herring were excluded from Dr.
Herring’s list of comparable communities: Bellwood, Brook-
field, Carol Stream, Elmhurst, Elmwood Park, Franklin Park,
Glenwood, Hillside,'Riverside, Skokié, Stickney, Summit and

‘Westchester (Un. Brief, 74).

10

Without having “run his analysis on all...the communities [my
italics] in the metropolitan Chicago area,” I do not know how Dr.
Herring was able to decide which, if any, “bear a closer relationship to
Cicerc in terms of...racial/ethnic composition and upheaval, and/or
socioeconomic factors.” It appears that he pre-selected ten comparable,
inner-ring towns without the benefit of evidence establishing that these
ten towns were, in fact, unlguely comparable to Cicero.
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Dr. Herring responded as follows to my question, *“Why
did you include these particular [inner-ring] communities in
this report?” (Herring V, 125-26):

...there are a combination of factors. As I made
reference earlier, we sent surveys to 97 communi-
ties..... Okay. And a portion of this was that we
had responses from not all of these communities,
and so in some sense we would have incomplete
information, so they would not be relevant with
respect to talking about the residency requirement.
The second thing is, and I made an effort to

~ include as part of this analysis communities that
had shown up prominently in previous testimony, and
so I am not going to sit here and say that, you
know, that is a comprehensive list of all communi-
ties, but instead this is a subset of possible com-~
munities that could be included [my italics], but I
will go back to the previous statement when I said
that with +the survey, we got 60 percent of the
responses’ saying that they had a residency require-

- ment. And so for the subsets that we were using to
include 44 percent—or I forget +the exact num-
ber—but 44 percent having residency require-
ment—actually, that 1is a 1little bit different.

- Does not suggest that it’s an overstatement of how
common such communities are in this universe. Wrong
word.

I also asked Dr. EHerring why he did not consider
Franklin Park comparable to Cicero. His reply is instructive
(Berring VvV, 127-28):

I am not going to be able to respond to each of
more than 300 municipalities in the Chicago area in
any kind of detail. I will say this, though. Argua-
bly, Franklin Park could, in fact, be considered an
inner ring community from what I know of it. I
mean, because it does have certain characteristics,
but there are also some characteristics of Franklin
Park that would go against that notion.

In the end, Dr. Herring testified, “I have no problem
with the characterization of Franklin Park as being an inner

ring community” (Herring V, 129).
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Dr. Herring’s equivocal response to these questions,
coupled with his concession that Franklin Park may be con-
sidered an “inner-ring community,” expose the flaws in his
study. First, he conceded that his list of comparable towns
was Jjust a “subset of possible communities that could be
included.” Second, he did not explain why this “subset” was
more valid that any other “subset” he might have selected.
Third, without having suggested that he had reviewed any per-
‘tinent data, Dr. Herring conceded that Franklin Park could be
considered -comparable to Cicero. If pressed, would Dr.
Herring have conceded the comparability of almost any town
near Chicago?

Had Dr. Herring provided data to show why, of the many
suburbs adjacent to or near Chicago, only Berwyn, Blue
Island, Bridgeview, . Calumet City, Evergreen Park, .Forest
Park, - Hafvey}‘ Maywood, Melrose Park and South Holland are »
comparable to Cicero, I might consider his analysis persua-
sive. Perhaps these communities are comparable to Cicero and
perhaps, for reasons not made evident at this hearing, they
are “most comparable” to Cicero. But Dr. Herring produced no
demogfaphic or economic data to show why or how he had
selected one “subset . of possible communities” over any other
“gubset of possible communities.” Had Dr. Herring produced
evidence, instead of merely asserting, that he had in fact
»focused on those communities which bear a closer relation-
ship to Cicero in terms of either proximity, racial/ethnic

composition and upheaval, and/or socioceconomic factors” (Emp.
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Brief, 21, n. 4), his analysis would be more credible. As
about one—half‘ of the towns of. comparable population within.
25 miles of Cicero do not have residency requirements and 86
percent do not have éity-—limit resbidency requirements, it
seems more than coincidental that 80 percent of the towns in
Dr. Herring’s limited “subset” impose some sort of residency
requiré:nent on firefighters. It is improbable that any random
selection of a “subset” would have ended up so heavily
weighted in favor of a residency requiremer}t.

‘-There is another problem. The Employer did not distin-
guish between a_city—limit r-esidency requirement and less
restrictive residency requirements. Since a city-limit
restriction in the six-square-mile Town of Cicero is markedly
mdre confining than many other geographical restrictions dis-
closed in this hearing, the fact that certain cities have
some undisclosed restriction has little, if any, analytic or
probative significance. Depending on circumstances, a 20-mile
restriction not .limited to a particular municipality may be
quite generous. |

The Union'’s analysis was ﬁot unflawed. Its £50%-popula-
tion list (UX 5) contains cities distant, and economically
and demographically. diﬁferent, from Cicero. Nevertheleés,
since the Union’s list of comparable cities factors in only
the single objective consideration of population, it is not,
and could not be, biased. No one could have pre-selected the
26 ”coniparable communities” proposed by the Union in order Atoﬂ

advance a particular position. The other suggested 1list of
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‘comparables, the nearby Battalion 11 communities that share
area-wide fire-fighting responsibilities with Cicero are a
- mix of similar and dissimilar villages. Neighboring Oak Park
and Berwyn have a comparable population, but it is iikely
that they are economically and demographically dis;imilar in
material ways. Forest Park (also an Employer comparaﬁle),
North Riverside and River Forest each has fewer thén 15,000
residents, compared to Cicero’s population in excess of
67,000.
In the end, it is significant, if not dispositive, that
86 percent of areaewide cities of comparable populatién do
not impose a city-limit residency requirement on fire-
fighters.
B. Other Factors
1. Summary of Arguments
. (a) The Employer
In Summéry, the Employer makes the following arguments:
1. “The interests and welfare of the public and the
financial ability to meet those costs” support
retaining the city~limit residency requirement:
(a) to “maintain economic stability”;
(b) to enhance “the safety of the public by
having its firefighters residents of the

community”;

(c) to avoid “exacerbation” of “certain social
problems”;

(d) “to avoid “continued ’‘white flight’”; and

(e) “to enhance “community pride and spirit.”
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2. Internal and External Comparability support
maintaining the city-limit residency require-
ment. .

3. The ”overall compensation” currently received by
firefighters is “extremely generous” and helps
to “attract and retain qualified firefighters.”

4. Other factors support retention of the city-
limit residency requirement:

(a) The Union “has not provided compelling rea-
sons to overturn a longstanding contractual
provision”; ‘

(b) If the residency requirement is lifted, the
“Town will then be under great pressure to
1ift it for all of the approximately 500
Town employees”;

(c¢) “It is likely that many, if not all, of the
highly paid employees will move out of Town
if the residency requirement is lifted”;
and

(d) “The arbitrator should respect the will of
the people of Cicero, as expressed in two
referenda supporting the residency require-
ment.” : '

(b) The Union
In summary, the Union argues:

1. “The Town’s final offer represents a regression
from the Town’s January 1997 promise to agree to
a ‘relaxation’ of the existing city limits resi-
dency rule.”

2. “The Town’s existing residency requirement rep-
resents a severe restraint on a life choice that
most people would rank as one of the most funda-
mental: Where do I want to make my home and
raise my familyz”

3. “A great majority of municipalities in the Chi-
cago metro area have eliminated city limit
residency as a condition of employment for
their firefighters.”

(a) “Retention of the Town’s city 1limit resi-
dency requirement would adversely affect
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the Town'’s ability to retain and recruit
the best and brightest firefighters.”

{b) “The Town's résidency rule is a barrier to
achieving the diversity goals of the 1986
Consent Decree.”

4. “Modifying Cicero’s existing residency rule
would remove a major source of conflict and
turbulence within Cicero’s work force”:

(a) “Prior to the Union’s grievance initiative
in 1995, the Town’s enforcement of its res-
idency rule was indifferent and selective”;
and

(b) “The Town’s policy and practice of utiliz-
ing many non-residence people to perform
significant functions for the Town
potentiates additional conflict.”

5. “The Town has failed to provide any good reasons
to continue the severe restrictions on fire-
fighters’ choice of residency dlctated by the
existing residency rule.”

2. The Interests and Welfare of the Public and the
Financial Ability To Meet Costs -

(2) Economic Stablllty
J;seph Pérsky, Ph.D., Professor of Economics at the Un#—
versity of TIllinois at Chicago, prepared a #“Summary Report”
for the Employer (EX 4). Dr. Persky “estimatefd] that if a’
Cicero town employee moves from Cicero to ancther community,
for every one thousand dollars of his or her earningé:
“1. the wvalue of goods and services produced in
Cicero will decline at least §$260 and at most

$410;

#3 . income of Cicero residents will fall at least
$1060 and at most $1090; and

#3. at current tax rates, these losses will result
in a decline in municipal revenue of approxi-
mately $70” (EX 4, at 2).”
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“Looking at tﬁe demographic . trends,” Dr. Persky esti-
ma;ed that “the incomes of theAgﬁoups of people moving into
the Cicero area...are substantially below the incomes of city
employees, and especially of fire and police employees”
(Persky V, 194). Thus, there “will be a filtering down of
housing and a drop in value of housing throughout the commun-
ity” (Persky V, 195). “Very 1likely, given the demographic
trends,...any replacements...are going to be moving in at the
bottom housing they can afford with the incomés that they
currently have” (Persky V, 195).'Further, according to Per-
sky, “the conceﬁtra;ion of poverty and .low in;omes” in
municipalities #“impacts...the cost of services per capita”
(Persky V, 196). The “primary effect will. be on resident
income. Resident incomes necessarily muét go down as people
leave,” the “production activity” of business is “going to go
down as -the -income [leaves] and :the...level of: demand goes

down” (Persky Vv, 196, 197).

Dr. Persky illustrated his thesis as follows (EX 4, at

2_—3): .
Annual Per Employee Impacts
Salary Lower Upper

per Avg. Employee $31,999 Production $ 8,320 $13,120
Income 33,919 34,879
Taxes . 2,240

Per Firefighter $56,921 Production $14,800 $23,338
Income 60,336 62,044
Taxes : 3,984

Per Police Employee $45,346 Production - $11,790 $18,592
Income 48,067 $49,428

Taxes 3,174
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Annual Impact If All Employees in Given Category Left Cicero

Number Salaries : Lower Upper

All Mun. Workers 524 $16,757,467 Production §$ 4,359,000 §$ 6,874,000
Income 17,773,000 18,276,000
Taxes 1,173,000

Fire 67 § 3,813,718 Production $ 991,000 $ 1,563,000
Income 4,042,000 4,156,000
Taxes 266,000

Police - 127 § 5,758,987 Production § 1,497,000 $ 2,361,000
Income 6,104,000 6,277,000
Taxes 403,000

“#Tn the worst case,” Dr. Persky wrote, “if all municipal
workers left the city,.resident income wcula fall'by $18.3
million per year and remaining residents would have to make
up almost $1.2 million in taxes” (EX 4, at 3).

Dr. Persky concluded as follows (EX 4, at 4):

The lifting of the residency requirement - for muni-
cipal employees would cause negative repercussions
for the entire Cicero economy, affecting the resi-
dents of Cicero, the Cicero town government, local
businesses, and on the public schools. The lower
income/production in the town of Cicero would
create a loss of income to Cicero residents, re-
sulting in +the demand for housing and the
purchasing power of residents to decline. The town
" of Cicero would have a lower tax revenue which
would cause it to either increase taxes to provide
the same services or decrease local services, like
law enforcement, fire fighting, streets and
sanitation, and other municipal services. For
businesses providing goods and services  for
consumption and/or use in Cicero, the decrease in
income/production would mean lower sales and lower
revenues, eventually leading to a loss of employ-
ment and lower investment rate in the community and
a possible ocut-migration of local businesses. Simi-
larly, the public school district in Cicero would
face a substantial decrease in its budget which
would again require the school district to either
raise taxes or significantly reduce services. The
effects of the lifting of the requirement, in con-
junction with existing +trends in Cicero would
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likely contribute to a snowballing negative effect
on the town.

(b) Freedom 6f Choice

The Union points out that' (1) “Cicero, despite a popula-
tion of over 67,000, encompasses a geographic area of only
six square miles”; (2) Cicero has a “population dénsity that
is more than 186% higher than the density for all comparable
municipalities” and 340.1% highér than the average density
»[a]lmong | municipalities  with city limit. residency”;
(3) “[w]ithin Cicero’s city limits, the supply of acceptable
housing is limited”; (4) »Cicero firefighters “consider
Cicerc’s schools unacceptable”; and (5) firefighters consider
upersonal safety and gang criﬁe...primary considerations”
(Un. Brief, 18~20).
| Ten firefighters +testified that they consider their
freedom and the safety and well-being of their families com-~
.pfbmiséd-5§'ﬁa§ing to live in Cicero. They also “feel thét as
[citizens] of the United States, we should have the right to
say where we want to briné up our family” (Andel I, 168). The
Union érgues that the “Town of Cicero has no special license
to apprdpriate the earnings of firefighters as an asset of
the Town’s economy” (Un. Brief, 100).

I need not summarize this voluminous record to identify-
the critical underlying issue: individual choice versus
social good. For the most part, I do not quarrel with Dr.
Persky’s model of the economic consequences of “firefighter

flight” from Cicero. The City isg properly concerned with
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“continued white flight” (Emp. Brief, 17). Nor, on the other
.hand, do I guarrel with firefighters' reasons for wishing to
be free to live where they choose, to have the opportunity to
make their homes in whatever community they consider compati-
ble with their families’ needs and valués. In the end, these
issues come down to the classic political choice between per-
sonal libgrty and social welfare.

- Other issues are tangential and may thus have a tangen-
tial impact on my deciéion, but they are not critical to
resolution of the overriding philosophical choice between the
“4liberty” of the individual firefighter and the Social and
economic “welfare” of the Town of Cicero. In the final analy-
sis, it'is not of overriding importance whether two recent
referenda on residency restrictions for Town employees accu-
rately represented the #will of the citizens” or whether
these elections were “rigged” by Town officials;'! whether the
resideﬁcy restric#ioné impede the “diversity goals” of the
1986 Consent Decree; whether residency restrictions have been ‘
selectively enforced; or whether resideﬁcy restrictions
adversely affect employee morale. These are peripheral con-

cerns, marginal to the overriding significance of the conse-

1 By making residency requirements an arbitral condition of employment,

the General Assembly made residency referenda and ordinances subordinate
to decisions reached through collective bargaining or interest arbitra~-
tion. The “will of the people,” as expressed in a referendum or ordi-
nance, cannot override a statutorily valid residency decision made by
the parties or an arbitrator.
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gquences and - broader ramifications of a choice between
ﬁliberty",and “general welfare.”

The outcome of tﬁis debate will undoubtedly have unpre-
dictable, even unintended, consequences. A decision eliminat-
ing the residency rule may have the dire consequencés antici-
pated by Dr. Persky. Exodus of a small gfoup of relatively:
affluent, white firefighters may . dramatically accelerate
“white flight,” leaving Cicero more impcverished and more
segregated, without a sufficient tax base or adequate munici-
pal services, and plagued by a dowﬁward spiral of increasing
poverty, crime and social malaise and dysfunction. Or a deci-
sion‘upholding the residency rule may lead to the wholesale
resignation of firefighters who then seek more compatible
eﬁployment in_ofher‘communities. And if Cicero canncﬁ attract
enough qualified replacements, the quality of the Fire
Department could deterioraté. With or without fiﬁefighters
(and other municipal employees) in residence, however, there
could still be “white flight,” leaving Cicerc more impover-
© ished and more segregated, without a sufficient tax base or
.adequate municipal services, and plagued by a downward spiral

of increasing poverty, crime and social malaise and dysfunc-

tion.'?

12 It can be suggested that, inevitably, “...the inner-ring suburbs are

much more like the central city than the next ring of suburbs. The prob-
lems of the city have suﬁurbanized" in that “{nj)early all are losing
residents. Both homes and infrastructure are aging. They have no room
for growth. Many are undergoing racial change. And most are coping with
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| No one is claifvoyani.-z cannot predict the conseqguences
of modifyihgr(or not modifying) the residency rule. I need
not be clairvoyant,-ho&ever, to realize that the impact on
firefighters of modifying or not modifying the current resi-
dency rule is immediate and practical. I must ask whether the
theoretical cost of economic viability and social cohesion in
a town of more than 67,000 should be extracted from 67 fire—
fighters, or about 0.1% (1 in 1000) of Cicero’s population
(EX 4, at 3). Should, or can, they be expected to carry this
burden? I think not.

3. Conclusiqn
I can hardly be unaware of the economic and demographic

problems of Cicerc.® Nor have I discounted Dr. Herring’s
opinion that “general community spirit and pride” is height-
ened when firefighteﬁs live in town (EX 7, at 7) or, as Dr.

Herring suggested, that “social distance” between fire-

a broad range of problems once thought confined to the city, such as
rising crime, growing poverty and stagnating- home values” (Laurie
Goering, “Inner-Ring Losing Its Glow,” Chicago Tribune, Sunday, Septem-~
ber 4, 1994: Union Brief, Appendix F). Obviously, this newspaper article

is not evidence. I mention it not only because it comports with my
understanding of demographic trends in metropolitan Chicago but because

it 4is consistent as well with Dr. Herring‘’s analysis: #The Town of

Cicero is faced with serious social problems in the areas of employment,

housing, education, crime, loss of industry and tax base, white flight

and maintenance of municipal services. The Town’s size, age, proximity

to Chicago, dramatic demographic shifts and commercial decline make the

sociceconomic conditions more severe than in many other Chicage suburbs”

(EX 7, at 6). -
! In terms of a combination of demographic factors, including crime,

education, home values, property taxes and commuting time, the Chicago

Sun-Times ranked Cicero 152nd among 153 suburbs analyzed (Tzr. I, 96;

UxX 15). :
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fighters and residents may “have a public safety impact.” I
can only suggest that the evidence did not show that the sub-
stantial majority of like villages and cities in metropolitan
Chicago without city~-limit residency requirements have expe-
rienced these negative consequences.

In modern American society it seems an anachronism, a

vestige of patronage or race- and ethnic-based politics,* to
compel the in-town residence of municipal employees of a geo-
graphically small town with limited housing opportunities and
crowded schools. A residency restr;ction may méke sense (and
be less onerous) in Chicago, with its wide choice of neigh-
borhoods, housing, cultural opportunities and 'schools; it
makes less sense in Cicero.

Cicero’s needs are great. Should firEfighters (and other
Town employees) move out, Cicero will lose séme cf its most
affluent and well-educated residents; and the enormous prob-

lems of poverty and segregation may well be exacerbated. But

14 On the other hand, the world may be devolving into widespread tribal,

ethnic and religious conflict: “In this new world, the most pervasive,
important, and dangerous conflicts will not be between social classes,
rich or poor, or other economically defined groups, but between peoples
belonging to different cultural entities.” Samuel P. Huntington, The
Clash of Civilizations and the Remaking of World Order (¥New York: Simon
& Schuster, 1997), 28. American history may be studied from the perspec-~
tive of racial and ethnic conflict; and I leave to the judgment of
history whether residency restrictions might aggravate or assuage these
all-too-prevalent antagonisms. If the sole consideration were keeping
gsome racial, ethnic or social-class balance, a city-limit residency
requirément might be considered an appropriate political instrument. Not
only, however, are other considerations relevant, I consider it proble-~
matic that such restrictions will have the intended result.
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it seems futile to ask a.small unit of firefighters (and
théir innocent families) to solve socioeconomic problems not
of their making and over which they have little, if any, con-
trol.‘ In the end, I cannot conclude that the evidence estab-
‘lished that Cicero’s social and economic problems can be
cured, or even substantially relieved, by maintaining resi-
dency limitations that are rapidly becoming outdated in our
increasingly mobile society. Current social and economic

trends cannot be charted on a straight line into the’ future,

but Cicero’s problems do not seem amenable to the simple

panacea of a ‘ residency limitation.'® The projected or
hypothetical needs of Cicerc cannot take precedence over the
actual here-and-now freedom of the individual firefighter to
exercise a basic right enjoyed by most unincarcerated US

6

residents.'® That most cities and towns of comparable popula-

-

15 The problems may seem insoluble, but things can change. Manufacturing

may make a comeback. Affordable housing may attract young, upwardly mo-
bile buyers. Auto racing in nearby Stickney may have a positive economic
ripple effect in Ciceroc. The state or federal government may some day
make an effective effort to relieve urban distress through education,
training, infrastructure improvement and economic redevelopment. Cicerc
may experience a social and economic renaissance. On the basis of the
evidence adduced, however, I simply cannot predict that holding on to a
small group of firefighters will have much of an impact on Cicero’s
fortunes. . ' .

Obviously, a firefighter who resigns from the Cicerc Fire Department
may live anywhere. I simply do not believe that the evidence established
that the social or economic needs of the community override the basic
#liberty” considerations of the individual employee or that requiring
firefighters to live in Cicero would stop or even substantially
decelerate “white flight” and alleviate other social ills.




Town of Cicero & IAFF 717 ‘ , 44
FMCS No. 980413-08379-a

ISLRB No. S~MA-98-230

tion in metropeclitan Chicago do not have city-limit residendy
requirements is relevant, if not critical, to my decision.

In its final offer of December 22, 1998, the Union pro-
posed to restrict residency to a large area of northern Illi-
nois. In practical terms, this ”restriction,”.which stretches
the limits of a reasonable commute, would offer firefighters
a wide choice of homes in a variety of communities. To some
degree, the limitation proposed by the Union raises issues of
safety and efficiency: The need to have firefighters capable
of responding rapidly to an emergency when off duty. In
light, however, of the battalion system and pacts among co-
operating fire protection districts, this problem seems more
theoretical than real. It was not raised by the Employer.

Award
" I adopt the Union’s final offer of December 22, 1598:
Effective upon the issuance of the Arbitrator’s
award, Section 20.1 of the collective bargaining
agreement shall be modified to provide as follows:
All bargaining unit employees shall reside with-
in the geographical area bounded by: Illinois
Route 59 on the West; Interstate 80 on the

South; Illinois Route 22 on the North; and Lake
Michigan on the East.

Berbert M. Berman, e
5; bitrator

November 26, 1899
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' RESOLUTION NO.29¢ - 99

- . [
W T ik ne

Whereas, An opinion and award was issued by Asbitrator Herbert M. Berman (the C
“Arbitrator”) on November 26, 1999 i in ISLRB Case No. S-MA-98-230, Town of Ciceto,
Employer and Illinois ASSOCIEUT] Tf Fire Fighters, IAFF Local 717, AFL-CIO CLC, [sfmon (the

L m ) |
4 Wherm at issue in the case was the apphcabmty of the resxdency requnrement» to -
* Cicero Firefighters as set forth in Town Ordinances and Section 20,01 of the collectiv:: |
. bargammg agreement; and , e :

Whercu, the Arbitrator found that the needs of the .Town of Cicero could not nke
- precedence over the freedom of the mdmdual ﬁreﬁghter to exercise his or her nght to ve where

they pleased; and

_  Whereas, the Arbltrator adepted as his. award the Union's ﬁna.l cﬁ'er to amend Secnon _
2001 of the collecuve bargaining agreement to read: - :

- All bargammg unit employees shall reside thhxn the geograplucal area boundee:f by :
Illinois Route 59.on the West; Interstate_ 80 on the South, Hlinois Route 22 ontie Nonh,

| ‘mdLakeMcmgmonmeEm and

‘Whereas, pursuant to SILCS 315/14(e) the Town Board as governing body is reqmred to

| rev:cw the terms demded by the arbitrator within 20 days of their i issuance and may rejrt or

NOW, THEREFORE BE IT RESOLVED by the President and Boa.rd of Tmstees of ‘

the Town of Cmero, that
: 1. The foregomg whereas clauses are hsreby mcorpomed and hexem adopted

: 2. That the terms of the Arbxtrator 8 opxmon and awa:d are hereby rejected fo 2he
followmg reasons: . . , , . 1 : ,

a, That Public Act 90-385 which ;iro;ﬁrides for the a’rbitratioh’ of issues iﬁ#olvidg reside cy and
- which was relied upon for the institution of the Case is unconstitutional in that it viola:.s the
single subject matter clause of the Illi?xoi‘s Constituﬁon of 1970 (Article I Section 8 (d}"; '

K b That the Arbxtrator exceeded its statutory authonty in that it demed the Town ] Mu tion t*

Dismiss regarding jurisdiction,

c. That the decision ofthé Arbitrator'is arbitrary and/or capricious in that the decision ushrped
the authonty of the Town Board of Trustees and admuustratxon to address issues of social and .
€conomic concer. - L :

d. That the decision of the Arbitratoxj js arbitrary and/or capricious in that the arbitratc

¢ .




ertoneously found that the elimination of the residency requlrement would “affect neither
employees wages and other economic benefits nor the Town's treasury. (Opinion and award at
‘page 25). In fact, the arbitrator conceded to the potential negative effect the decision may have to
‘the Town’s economy. Moreover, -the potential negative effect to the Town may dn‘ect&y eﬁ'ect

' wages or benefits to ﬁreﬁghters and other Town emp!oyees
I i H
€. That the Axbltrator s opzmon is arbitrary and/or capncmus in the Arbxtrator rejected the
testimony of Dr. Herring in favor of the Arbitrator’s own oprmons, where the Union failed to . .

present any witnesses to counter Dr. Hemng

f That the Arbltrator s decxslon is arbxtrary and/or capncmus in that the Arbztrator fal. =d to fully
accept Dr. Persky’s model of economic consequences without benefit of any sworn tesumony or -

other competent ewdence to the contra:y presented by the Union.

. g That the decision of thc Axbm'ator is arbnrary and/or capnc:ous in that the arbitrator ﬁ.ully E
" accepted testimony of ﬁreﬁghters rega.rdmg social and economxc conditions found in the Town _

w;thout a proper basis in fact S o . -
' §

h. That the decision of the Arbltrator is arbxtrary and/.or capricious in that the Arbitrator |

disregarded direct evidence that the decision affected only 67 ﬁreﬁghters where in fact the

decision may effect almost 500 Town employees '
Betty Lofen-Maltese, Town President

R (L -
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I. Statement of the Case

The Union represents “all uniformed Fire Fighters and
Lieutenants of the Cicero Fire Department” (Agreement of
1/1/94-12/31/97: Joint Exhibit 4).t Article XX, Section 20.1
of the Agreement permits the Town “to adopt a residency rule

for employees covered by  this " collective bargaining

1 In the remainder of this Opinion, I shall cite Joint Exhibits as

“JX " Union Exhibits as “UX » and Employer Exhibits  as
“EX .” I shall cite testimony by surname, transcript volume and page
reference, for example “Andel I, 98.” Volume I is the 9/2/98 transcript,
Volume II the 9/9/98 transcript, Volume III the 9/11/98 transcript,
Volume IV the 12/8/98 transcript, Volume V the 12/9/98 transcript, and
Volume VI the 12/10/98 transcript. I shall cite non-testimonial portions
of the transcript by volume and page reference, for example “Tr. I,
100.” I shall refer to my initial Opinion and Award as “Cicero I.”




Agreement....” A Town ordinance (JX 6) requires the Town’s
“officers, officials or employees” to “make their residence
and maintain their domicile within the Town of Cicero....”

The parties reached impasse on the Union’s proposal to
eliminate the residency requirement. Pursuant to the Illinois
Public Labor Relations Act (hereinafter the Act) (5 ILCS
315/1, et seq.), the Union invoked interest arbitration. I
conducted a hearing on September 2, 9 and 11, 1998 and on
December 8, 9 and 10, 1998. The parties waived the tripartite
arbitration panel described in the Act and submitted their
dispute solely to me for resolution (Tr. VI, 150).

On November 26, 1999, I issued the following Decision
(also referred to as “Award”) in Cicero I:

I adopt the Union’s final offer of December 22,
1998: ) . :

Effective upon the issuance of the Arbitrator’s
award, Section 20.1 of the collective bargaining
agreement shall be modified to provide as fol-
lows: o

All bargaining unit employees shall reside
within the geographical area bounded by: Illi-
nois Route 59 on the West; Interstate 80 on the
South; Illinois Route 22 on the North; and Lake
Michigan on the East.

On December 14, 1999, the Town enacted Resolution 296-99
rejecting the foregoing Award (Supp. JX 1):

Whereas, an opinion and award was issued by Arbitrator
Herbert M. Berman (the “Arbitrator”) on November 26, 1999 in
ISLRB Case No. S~MA~98-230, Town of Cicero, Employer and
Illinois Association of Fire Fighters, Local 717, AFL-CIO,
CLC, Union (the “Case”);

Whereas, at issue in the case was the applicability of
the residency requirements to Cicero Firefighters as set
forth in Town Ordinances and Section 20.01 of the collective
bargaining agreement; and




Whereas, the Arbitrator found that the needs of the Town
of Cicero could not take precedence over the freedom of the
individual firefighter to exercise his or her right to live
where they pleased; and ‘

Whereas, the Arbitrator adopted as his award the Union‘s
final offer to amend Section 20.01 of the collective bargain-
ing agreement to read:

All bargaining unit employees shall reside within the
geographical area bounded by: Illinois Route 59 on the
West; Interstate 80 on the South; Illinois Route 22 on
the North; and Lake Michigan on the East; and

Whereas, pursuant to 5 ILCS 315/14(e) (sic) the Town
Board as governing body is required to review the terms de-
cided by the arbitrator within 20 days of their issuance and
may reject or accept those terms; :

NOW, THEREFORE BE IT RESOLVED, by the President and
Board of Trustees of the Town of Cicero, that:

1. The foregoing whereas clauses are hereby incorporated
- and herein adopted.

2. That the terms of the Arbitrator’s opinion and award
are hereby rejected for the following reasons:

a. That Public Act 90-385 which provides for the arbitration
of issues involving residency and which was relied upon
for the institution of the Case is unconstitutional in
that it violates the single subject matter clause of the
Illinois Constitution of 1970 (Article I, Section 8(d)).

b. That the arbitrator exceeded its (sic) statutory authority
in that it (sic) denied the Town’s Motion to Dismiss re-
garding jurisdiction.

c. That the decision of the Arbitrator is arbitrary and/or
capricious in that the decision usurped the authority of
the Town Board of Trustees and administration to address
issues of social and economic concern.

d. That the decision of the Arbitrator is arbitrary and/or
capricious in that the arbitrator erroneously found that
the elimination of the residency requirement would “affect
neither employees’ wages and other economic benefits nor
the Town'’s treasury” (Opinion and Award at page 25). In
fact, the arbitrator conceded to the potential negative
effect the decision may have to the Town’s economy. More-
over, the potential negative effect to the Town may
‘directly effect (sic) wages or benefits firefighters and
other Town employees.




4

e. That the Arbitrator’s opinion is arbitrary and/or capri-
cious in [that] the Arbitrator rejected the testimony of
Dr. Herring in favor of the Arbitrator’s own opinions,
where the Union failed to present any witnesses to counter
Dr. Herring. -

f. That the arbitrator’s opinion is arbitrary and/or capri-
cious in that the arbitrator failed to fully accept Dr.
Persky’s model of economic consequences without benefit of

any sworn testimony or other competent evidence to the
contrary presented by the Union.

g. That the decision of the arbitrator is arbitrary and/or
capricious in that the arbitrator fully accepted testimony
of firefighters regarding social and economic conditions
- found in the Town without a proper basis in fact. '

h. That the decision of the arbitrator is arbitrary and/or
capricious in that the arbitrator disregarded direct evi-
dence that the decision affected only 67 firefighters
where in fact the decision may effect (sic) almost 500
Town employees.

I convened a supplemental hearing on January 12, 2000.
Both parties have submitted supplemental post-hearing briefs.
This Supplemental Decision is issued pursuant to Section
14(o) of the Act (5 ILCS §315/14(0)).

II. Discussion and Findings

I shall review each ground for rejection of the Award in
Cicero I set forth in Resolution 296-99.

A. Public Act 90-385 which provides for the arbitration

- of issues involving residency and which was relied

upon for the institution of the Case is unconstitu-
tional in that it violates the single subject matter
clause of the Illinois Constitution of 1970 (Article
I, Section 8 (d)).

I cannot declare a statute unconstitutional, and I shall
not burden this proceeding with either a meaningless discus-
"sion or a futile act. The issue of unconstitutionality is
best addressed to a court of law that may invalidate a stat~

ute on constitutional grounds.




In this proceeding, I have responded to the parties’
request to resolvevthis contractual issue in accordance with
the Act. Waiving the tripartite arbitration panel described
in the Act, the parties submitted the issue of #[w]hether
Article 20, Section 20.1 of the Agreement...shall be amended
by the Union’s proposal” solely to me for arbitration. I have
met that responsibility.

The Town maintains that the statute permitting it to
appeal an arbitrator’s award is “poorly written” in that it
“doesn’t provide litigants...a lot of guidance in how to pro-
ceed” (Supp. Tr. 101-02). The Town was concerned that “if we
did not coﬁe back to the arbitrator on a supplemental pro-
ceeding,” a judge might say “you had your shot to go back
there, you didn’t, you can’t come here” (Supp. Tr. 163). The
town has preserved its rights. Should I deny this motion for
reconsideration, the Town may address its constitutional
argument to a court of law. I respectfully decline the Town’'s
invitation to rule on the constitutionality of a legislative
enactment.

B. The Arbitrator exceeded his statutory authority in
that he denied the Town's Motion to Dismiss regardlng
jurisdiction.

The iEmployer‘_reiterated the argument, first raised in
its motion to bar arbitration of a residency requiremeﬁt in
Cicero I, that I do not have jurisdiction to consider this
issue. As before, I can only suggest that the General Assem-
bly has authorized arbitration of this issue. If, as the Town

argues, residency is not a “mandatory subject of bargaining,”
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but ”an-issue of inherent managerial authority,” the General
Assembly would not .have authorized interest arbitration on
that subject. In any event, this issue of statutory interpre-
tation argument is best addressed to a court of law.

C. The decision of the Arbitrator is arbitrary and/or
capricious in that the decision usurped the authority
of the Town Board of Trustees and administration to
address issues of social and economic concern.

As much of the hearing was devoted to evidence presented
by both parties on *“issues of social and economic concern,”
this argument seems almost disingenuous. In Cicero I, the
Town maintained that the city-limit residency réquirement was
needed in part “to maintain economic stability”; “to avoid
exacerbation of certain social problems”; ”tﬁ avoid continued
‘white flight’”; and “to enhance community pride and spirit”
[my italics] (Cicero I, at 33). As requested, I addressed
these and other issues of “social and economic concern.” As
the concerns noted by the Town 1illustrate, and as both

parties have recognized, the issue of required residency

necessarily involves matters of “social and economic concern”

that might affect employees, the Town and its residents.?

2 See, in this connection, Village of Maywood/Maywood Firefighters,

SEIU, Local 1, S-MA-95~-167 {(Malin 1996), cited by the Employer for the
principle +that “[glenerally, an arbitrator should not award any
‘breakthroughs’ that would substantially change the longstanding status
quo” (Emp. Brief, 19}. In denying the Union’s request to modify the
existing wvillage-wide residency requirement, arbitrator Martin Malin
considered “issues of social and economic concern”: “the problems of
crime and poor schools” and preservation of “the residency requirement,”
‘which he considered “necessary to preserve [the Village’s] middle class”
(Maywood, at 16). Arbitrator Malin noted that, as here, “the differences
[between the parties] are as much philosophical as...empirical” (Ibid.).




In Cicero I, the Town arguéd that a residency require-
ment “furthers” the “health, safety and prosperity of the
Town of Cicero and its residents” and “has significant eco-
nomic and social benefits” (Cicero I, at 9). The Town went on
to suggest that el'iminating the residency requii‘ement “would
cause great economic and social harm to Cicero” (Ciceroc I,
at 9). I can only assume that the Town would not have pre-
sented issues of “social and economic concern” to me had it
not intended for me to consider them. I suspect that the
problem is not that I acted as a "super-TO\»}n Board” but that,
from the Town'’s perspecfive, I made a bad decision. However,
my role was, and remains, that of anr independent decision-
maker, not a rubber stamp for the Town Board.

_ In my opinion, the arguixtent that my “policy decision” on
residency “has done irreparable damage to the democratic pro-
cess and to future bargaining between the parties” (Emp.
Supp. Brief, at 3-4) would be best addressed to- the General
Assembly, which “include[d] residency requirements” in all
Illinois municipalities except Chicago as a form of "‘wéges,
hours, and conditions of employment” subject to interest
arbitration.

The Town also argues that I “arbitrarily and capri-
ciously decided not to follow” the “eight express standards
for an interest arbitrator to consider in shaping his or her
award” (Emp. Supp. Brief, 6). As noted by the Town, I
4stated—-—-

As the parties have reminded me, “[t]he most sig~
nificant standard for interest arbitration in the
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public sector is comparability of wages, hours and
working conditions” (City of Aurora, S-MA-92-194
(Berman 1993)). Since, however, residency is not an
economic issue, I *“am not constrained by the fac-
tors set out in Section 14(h) of the Act,”
including comparability [footnote omitted] (Cicero
I, at 12~13).

The final sentence of this passage is in error. However,
I went on to note, at 13:

Even if not mandatory, however, the statutory stan-
dards, particularly comparability, are pertinent.
In a large urban area encompassing hundreds of
municipal fire departments in an extended labor
market, it is appropriate to compare Cicero fire-’
fighters to firefighters in similar communities.
Firefighters unhappy with working conditions in
Cicero may seek similar work in many other fire
departments in greater Chicago, and Ciceroc must
compete with other communities in attracting and
keeping qualified job candidates.

I devoted the next 20 pages of my Opinion to a dis-
cussion and analysis of “comparabiliﬁy." It is thus difficult
~to conclude that I did not apply what 1is perhaps the most
significant factor in interest arbitration or, as the Town
suggests, that I gave “lip service only” to this and other
factors (Emp. Supp. Brief, 6).

I agree with the Town that Section 14(h) of the Act does
not explicitly list the “liberty interest” of firefighters.
However, Section 14(h)(8) Act also permits an arbitrator to
consider—

Such other factors, not confined to the foregoing,
which are normally or traditionally taken into con-
sideration in the determination of wages, hours and
conditions of employment through voluntary collec-
tive bargaining, mediation, fact-finding, arbitra-

tion or otherwise between the parties, in the pub-
lic service or in private employment.
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In the State of Illinois, mandatory arbitration of- a
“residency requirement” is unusual, to say the least. Thus,
it was difficult to take into consideration those “factors...
normally or traditionally taken intob consideration.” There
has not been sufficient mandatory arbitration of the issue of
a residency réquirement or, so far as the record shows, bar-
gaining under the Amendatory Act of 1997, to establish which
“other factors...are normally or traditionally taken into
consideration...” with respect to this issue. Obviously, I
have placed substantial weight on the normal and traditional
factors of comparabilityvand “the interests and welfare of
the pubil.j.c."*'3 In addition, I considered other factors the
parties considered relevant and material. I ’did not ignore
the “social welfare” factors raised by the Employer, but in
the final analysis I considered these factors outweighed by
the “liberty interests” of the firefighters. As the afguments
presented by the parties suggest, deciding whether a fire-
fighter must live in Cicero requires that an arbitrator exer-
cise his discretion to determine which factors are relevant
and material and weigh them against each 6ther.

In addition to the traditional issues of comparability
and the interests and welfare of the public, I was asked to,

and did, balance the “liberty interests” of firefighters

3 Although the Town maintained that adoption of the Union’s proposal
might result in “white flight” and reduced tax revenues, as well as an
obligation to extend the same proposal to other employees, the Town did
not argue that it did not have the “ability to pay” for this non-
economic item.
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"against the articulated interests of the Town in “economic
stability,” “public safety,” “social problems,” “white
flight,” “community pride,” and the presumed impact on other
Town employees. I did not, as the Town has suggested, “pick
and choose which factors” to apply. I applied two traditional
factors and balanced “other factors” urged upon me by the
parties.

Had the Employer not wished me to consider particular
“social factors,” I can only assume it would not have pursued
them through evidence and argued them vigorously in its post-
hearing brief.

D. The decision of the Arbitrator is arbitrary and/or
capricious in that the Arbitrator erroneously found
that the elimination of the residency requirement
would “affect neither employees’ wages and other eco-
nomic benefits nor the Town’s treasury” (Opinion and
Award, at page 25). In fact, the Arbitrator conceded
the potential negative effect to the Town may direct-
ly affect wages or benefits to firefighters and other
Town employees.

Whether the Town will choose to eliminate, or will be

‘préssuréd to .eliminate, residency requirements for other
employees is conjeqtural. I ag:ee that “the decision may
[affect] almost 500 Town employees;"4 But I was not asked to,
and cannot, determine residency. requirements for any unit of

employees except firefighters.

May affect is the opérative phrase. No one can predict what will
happen. :
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E. The Arbitrator’s opinion is arbitrary and/or capri-
cious in that the Arbitrator failed to fully accept
Dr. Persky’s model of economic consequences without
benefit of any sworn testimony or other competent
evidence to the contrary presented by the Union.

I did not and do not understand my role as that of a
conduit for expert opinion. I note, perhaps unnecessarily,
that “opinion”—even the opinion of an expert, is not
“fact”—and that it was my job to weigh *“expert opinion,” as
well as the implications and ramifications of that opinion,
against other opinions and other evidence. In the end, I had
to reach my own coﬁclusions. Dr. Persky’s study was predic-
tive; it was a forecast based upoh particular assumptions. He
forecast the social and economic effects of eliminating or
relaxing the residency fequirement. No one, including Dr.
Persky, could ‘reasonably' éuggest that his predictions were
factual; they were an estimate. |

In fact, I did not take exception to Dr. Persky’s study.
I wrote that “[f]or the most part, I do not quarrel with Dr.
Persky’'s model of the economic consequences of 'firefighter
flight.’” I concluded, however, that “these issues come down
to the classic political choice between personal liberty and
social welfare” (Cicero I, 38-9), an example of the “philoso-

phical differences” noted by arbitrator Malin in Village of

Maywood, supra, at 16.
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F. The Arxbitrator’s opinion is arhitrary and/or capri-
cious in that the Arbitrator rejected the testimony
‘of Dr. Herring in favor of the Arbitrator’s own opin-
ions, where the Union failed to present any witnesses
to counter Dr. Herring.

The Town argued that I also erred by failing to consider
or to adopt Dr. Herring’s analysis. I shall not rehash my
discussion of Dr. Herring’s report and testimony. It sﬁffices
to say that I found his report flawed. I did not, and do not,
accept it in toto.

I noted that I had “no cause to reject the ten inner- .
ring towns enumerated by Dr. Herring,” but went on to suggest
that Dr. Herring did not explain why these ten towns, and
these ten towns only, were ”uﬂiquely comparable to Cicero” or
why he excluded two bordering towns and at least 26 other
#inner ring” towns from his analysis (Cicero I, 28-9). Be-
cause of the inexplicable oﬁission of these “inner ring” com-
munities from Dr. Herring’s analysis, I did not, and do not
now, have any confidence in the conclusions he reached. In my
judgment, his report seemed tendentious and thus of limited
probative significance. Perhaps, as the Emp;loyer suggests,
“the subset of inner ring communities ended up so heavily in
favor of residency” because £hey “are truly comparable to
Cicero in terms of the issues they are facing” and their
“need for a residency requirement” (Emp. Supp. Brief, 14).
But that conclusion was merely asserted, not e;npirically
demonstrated. In a sense, the Employer and Dr. Herring took

for granted what they set out to prove. If, indeed, as the

Employer suggests, Dr. Herring brought “specialized knowledge




13

and experience into play in making some initial evaluations
of communities” (Emp. Supp. Erief, 13), he failed to demon-
strate, at least to my satisfaction, that “knowledge and
experience” in his report or testimony.

- The Emplofer also suggests that I made other “invalid
assumptions which are not supported by the evidence” (Emp.

Supp. Brief, 16). The Employer writes that I stated that

ur,,.a decision upholding the residency rule may lead to the

wholesale resignation of firefighters who then seek more com-

patible employment in other communities’” (Cicero I, 40). I

wrote—
Exodus of a small group of relatively affluent,
white firefighters may dramatically accelerate '
“white flight,” leaving Cicero more impoverished
and more segregated, without a sufficient tax base
or adequate municipal services, and plagued by a
downward spiral of increasing poverty, crime and
social malaise and dysfunction” (Cicero I, at 40).

If the foregoing statement is read in context, it seems
obvious that I was comparing and contrasting the predicted
benefits and gains projected by each party. I was not, as
suggested by the Employer, making a “critical assumption ¢r<
conclusion” (Emp. Supp. Brief, 16).

Noting that “the evidence did not show that the substan-
tial majority of like villages and cities in metropolitan
Chicago without city-limit residency requirements have expe-
rienced these negative consequences"‘ (Cicero I, 42), the Em~
ployer also suggested that I erred by rejecting Dr. Herring’s

opinion “regarding the sociological benefits of having a

resident firefighting force and the corresponding negative
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ones of having a non-resident force” [my italics] (Emp. Supp.
Brief, 17).5 As the Employer pointed out, Dr. Herring pre-
sented the only evidence “on the subject of the sociological
benefits or disadvantages of a resident/non-resident fire-
fighting force” (Emp. Supp. Brief, 18). If, however, an arbi-
trator must adopt the opinion of an “expert,” interest arbi-
tration could be .drastically simplified. Under the theory
advanced by the Employer, even where there are dueling
experts, an arbitrator coﬁld not exercise -independent judg-
ment; he would have to select one of the competing expert
opinions. I do not beiieve that an interest arbitrator is so
constrained, that he or she is or should be foreclosed from
analyzing the evidence, making inferences drawn from the
record, and formulating conclusions—even conclusions that
may diverge from the opinion of an expert hired by one of the
parties.

In the final analysis, Dr. Herring made a prediction—
offering his “opinion” on a complex and highly abstract mat-
ter not subject to instant factual verification. Only time

will tell whether he was right. I did not wholly accept his

3 Interestingly, the Town claims that I “usurped the authority of the

Town Board...and administration to address issues of social and economic
concern,” but argues that I erred by rejecting its expert witness’s
analysis of “sociological benefits.” The Employer cannot have it both
ways. One may reasonably argue that an arbitrator should not “address
issues of social and economic concern,” but it is unreasonable to argue
at the same time that he must adopt the employer’s “sociological” argu-
ments. If I cannot address issues of #“social and economic concern,” I
cannot somehow adopt the Employer’s arguments on issues of “social and
economic concern.”
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predictions and found his opinion with respect to *“negative
consequences” unpersuasive. I still do.

G. The decision of the Arbitrator is arbitrary and/or
capricious in that the Arbitrator fully accepted tes-
timony of firefighters regarding social and economic
conditions found in the Town without a proper basis
in fact.

It was my job to make factual determinations. I did. And

I have been offered no valid reason to reconsider them.

H. The decision of the Arbitrator is arbitrary and/or

capricious in that the Arbitrator disregarded direct

evidence that the decision affected only 67 fire-
fighters where in fact the decision may affect almost

500 Town employees.6

See Section II(D) herein.

I. Other Issues

In its brief, although not in Resolution 296-99, the
Empl.oyer argued that I have failed to adhere to settled arbi-
tral law. I shall address this argﬁment.

1. Breakthrough |

The Employer argues that I “should not have granted a
breakthrough without any legal justification” (Emp. Supp.
Brief, 18).

In City of Burbank/Illinois FOP, S-MA-97-56 (Goldstein
1998), a case relied on by the Employer, arbitrator Elliott
Goldstein diséussed the matter of “breakthrough” in some
detail. He wrote at pages 9-10 of his Opinion:

At its core, interest arbitration is a conservative

mechanism of dispute resolution. Interest arbitra-
tion is intended to resolve an immediate impasse,

s I assume that the Employer meant that I accepted, not that I “disre-
garded,” “direct evidence that the decision affected only 67 fire-
fighters.”
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but not to usurp the parties’ traditional bargain-
ing relationship. The traditional way of conceptu-
alizing interest arbitration is that parties should
not be able to obtain in interest arbitration any
result which they could not get in a traditional
collective bargaining situation. Otherwise, the en-
tire point of the process of collective bargaining
would be destroyed and parties would rely solely on
interest arbitration rather than pursue it as a
course of last resort:

If the process of [interest arbitration] is to
work, it must .yield substantially different
results than could be obtained by the parties
through bargaining. Accordingly, interest arbi-
tration 1is essentially a conservative process.
While, obviously value judgments are inherent,
the neutral cannot impose upon the parties con-
tractual procedures he or she knows the parties
themselves would never agree to. Nor is it his
function to embark upon new ground and create
some innovative procedural or benefit scheme
which is unrelated to [the] parties’ particular

" bargaining history. The arbitration award must
be a natural extension of where the parties were
at impasse. The award must flow from the pecul-
iar circumstances these particular parties have
developed for themselves. To do anything less
would inhibit collective bargaining. ... Will
County Board and Sheriff of Will County (Nathan,
1988) quoting Arizona Public Service 63 LA 1189,
1196 (Platt 1974); accord; City of Aurora S—MA—
95-44 at pp. 18-19 (Kohn, 1995).

Under this theory, there should not be any substan-
tial “breakthroughs” in the interest arbitration
process. If the arbitrator awards either party a
wage package which is significantly superior to
anything it would likely have obtained through col-
lective bargaining, that party is not likely to
want to settle the terms of its next contract
through good faith collective bargaining. It will
always pursue the interest arbitration route and
this defeats the purpose. Village of Bartlett, FMCS
Case No. 90-0839%9 (Kossoff, 1990).

Arbitrator Goldstein noted that an arbitrator must
select a final offer and that “the parties must come to the
interest arbitration with realistic proposals...or run the

almost certain risk of losing” (Burbank, at 12). Accordingly,
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the parties “necessarily come close together on final
offers,” leading to the likelihood of settlement as the “par-
ties see the wisdom of settling instead of arbitrating”
(Burbank, at 12). He wrote that “interest arbitration is not
supposed to revolutionize the parties’ collective bargaining
relationship; the most dramatic changes are best accomplished
fhrough face-to-face negotiation” (Burbank, at 12).

Two points are significant.'fﬁrst, arbitrator Goldstein
‘dealt with an “economic” issue, a “wage package.” Second,
because of the relativé novelty of mandatory interest arbi-
tration on the issue of residency, any award that overturned
~a residency requirement would probably amount to a *“break-
through.” Until the Act was amended on July 24, 1997 (see
Supp. JX 2) to permit arbitration of a non-grandfathered
‘residency requirement, bargaining on this subject was gen-
erally permissive, not mandatory."In the absence of a grand;
fathered-in residency clause protected under Section 14(1i) of
the pre-amended Act, a municipal employer could establish a
residency requirement without being legally compelled to bar-
gain o?er this issue.

Here, for all practical purposes, any “breakthrough”
with respect to a residency requirement would not break the
pattern of bargaining on this issue. It will not, as arbitra-
tor Goldstein wrote, “revolutionize the parties’ collective
bargaining relationship.” In one critical respect, as my ref-
erence to the “grandfather clause” in the foregoing paragraph

suggests, Village  of Maywood 1is distinguishable from the
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instant case. In Maywood, arbitrator Malin overruled the Vil-
lage’s objection to arbitration of the “issue of residency,”
stating that “the matter was properly before [him] in 1light
of Secﬁion 14(i)'s express preservation of historical bar-
gaining rights” (Maywood, at 1). The “grandfather clause” of
Section 14(i) of the Act alluded to by arbitrator Malin pro-
vides:
To preserve historical bargaining rights, this sub-
section shall not apply to any provision of a fire
fighter collective bargaining agreement in effect
and applicable on the effective date of this Act;
provided, however, nothing herein shall preclude
arbitration with respect to any such provision.
Since, however, the Union won a representation election
in this bargaining unit in71990 and the first “formal collec-
tive bargaining agreement” between the Union and the Town of
Cicero “was in 1991” (Andel I, 100-01), some eight years
after the effective date of the Act, the “residency rule” was
not grandfathered into the contract and the Employer was not,
as it concedes (Emp. éupp. Brief, 20~1), required to bargain
about it. Until the current negotiations, the Employer, aware
that an impasse on this issue would not lead to interest
arbitration, had no legally enforceable reason to “come to
the interest arbitration with realistic proposals...or run
the almost certain risk of losing” (Burbank, at 12). As the
'parties could have reached impaése over this issue without
the risk (or reward) of interest arbitration, the “collective
bargaining relationship” with respect to residency differed

from the “collective bargaining relationship” with respect to

wages, hours and conditions of employment subject to interest
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arbitration. There was no pattern of léwfully'required'bar—
gaining with respect to residency—a pattern I might either
conform to or “break through.” In the past, if the pérties
did not agree on residency, the Town, without fear of legal
conséquences, could unilaterally impose any solution it
deemed appropriate.

Now that the General Assembly has seen fit to legitimize
the arbitration of a dispute over residency with respect to a
“non-grandfathered” ?esidency' clause, it has itself estab-
lished a “breakthrough”—a breakthrough whose effects and
ramifications I am obliged to consider. In the end, Maywood
has limited wvalue. In Maywood “one party [sought] unilat-
erally to change a long-standing contractual term” (Maywood,
at 16). However, in Maywood the ~contractual term—unlike the
term under consideration here—had, as a consequence of Sec-
tion 14(i) of the Act, long been subject to a requirement 6f
good-faith bargaining culminating in interest afbitration.

The Employer argues that the “status quo analysis”
should apply because the Town bargained in gocdvfaifh over
residency even though not compelled to do sc (Emp. Supp.
Brief, 20-1). I submit that there is a profound difference
between permissive and mandatory bargaining. The legal and
practical consequences of impasée in each setting—permissive
or mandatory bargaining—differ enéugh to amount to a differ-

ence in kind, not Jjust degree.
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In effect, the Employer disputes my judgment. My Jjudg-
ment is not infallible, but the parties have contracted for
it. I have no choice but to exercise it.

2. Arbitral Policy-Making

The Town argues that I erred by *“impos[ing] a policy
decision on the Town” it would never have agreed to in bar-
gaining (Emp. Supp. Brief, 22). This argument is related to
the “breakthrough” argument. My response to it is siﬁilar.
First, until the law was amended the Town had no duﬁy to bar-
gain over the issue of residency; and an impasse over this
issue, although having political and other consequences,
would not necessarily result in interest arbitration. In the
context of collective bargaining, the Town had no legal
incentive until recently to modify its pbsition on residency.'
Second, the argument made by the Employer may be reversed
without changing the sense of its logic (key words in the -
Employer’s argument are underlined; key words I have substi-
tuted are italicized and placed in brackets): #“The arbitra-
tor's decision effectively abolishing [sustaining] the resi-
dency requirement will send a loud and clear message not only

to Local 717 [the Town of Cicero] but to all Illinois protec-

tive services units [all Illinois municipal employers] that

they do not need to bargain about residency becauée they can
go to an arbitrator and get ccﬁcessions [the status quo] for
free” (See Emp. Supp. Brief, 22). In short, bargaining is a
dialogue. To suggest that an arbitrator cannot adopt any

given proposal because the other party opposes it is to
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suggest that interest arbitration is meaningless. To avoid
chaﬁge, a party need only be stubborn.

I do not argue with the general principle that in eco-
nomic interest arbitration “the parties should not be able to
obtain any result which they could not get in traditional
bargaining situations” (Emp. Supp. Brief, 22). If mean and
median wages in comparable bargaining units, as well as the
cost-o0f-living, have increased at the rate of 2.5%’annually,
and there are‘no other significant factors to consider, an
arbitrator might well be criticized for adopting a union’s
proposal of a 10% annual wage increase—a wage increase that
the negotiating parties would probably not havé agreed upon.

| ‘While I might have effected a compromise here betwéen
the competing offerskb§ narrowing the geographic limits of
residency,. establishing a target date by which to end strict
residency requirements, or by developing some other formula,
I was, in effect, required either to adopt or reject a city-
limit residency requiremeht. To suggest that it is wrong to
adopt the Union’s proposal because the Town would “never have
agreed to (it] in bargaining” (Emp. Supp. Brief, 22) is to
suggest that I should not have applied the standards devel-
oped by the General Assembly and that I should not have used
my judgment as an arbitrator. Rather, the Town would suggest,
perhaps implicitly, thatkl should reward intransigence, that
a Vfirm position resolutely held by one of the parties can

never be changed.
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It might also be suggested the Union would never have
agreed:to a city-limit residency requirement. When the par-
'ties do not agree, I cannot refuse to make a decision on the
ground that bne party or the other *would never have agreed
to [it] in bargaining.” It is just as appropriate to make a
decision the Employer “would never have agreed to” as a deci-
sion the Union “would never have agreed to.” In the end, I
must decide one wéy or the other.

3. Internal Comparability

The Town argues that I improperly ignored internal com-
parability. Internal comparability is a factor. I did not
believe that it was an overriding, decisive or dispositive
factor; especially since there has never before been manda-
tory bargaining over this issué between the Firefighters and
the Town.

Supplementai Decision

The Town’s motion for reconsideration is denied. I re-
affirm my Decision in Cicero I.

Pursuant to Section 1l4(o) of the Act, my fees and

expenses shall be paid entirely by the Town of Cicero.

/ Herbert M. Berman,
Arbitrator

September 21, 2000
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Schedule Further Proceedings Following Employer’s
Rejection of Supplemental Opinion and Decision

I. Statement of the Case

The parties waived the tripértite panel described in the

Illinois Public Labor Relations Act (“Act”) (5 ILCS 315/1, et

geqg.), and submitted their dispute solely to me for resolu-

tion. On November 26, 1999, I issued the following Decision:

I adopt the Union’s final offer of December 22,

1998:

Effective upon the issuance of the Arbitrator’s
award, Section 20.1 of the collective bargaining
agreement shall be modified to provide as' fol-

lows:

All bargaining unit employees shall reside
within the geographical area bounded by: Illi-
nois Route 59 on the West; Interstate 80 on the




South; Illinois Route 22 on the North; and Lake
Michigan on the East.

Pursuant to Sections 14(n) é.nd 14(6) of the Act, the
Town of Cicero rejected my decision and returned it to me for
supplemental proceedings. On September 21, 2000, I issued a
Supplemental Opinion and Decision denying the Town’s motion
for reconsideration and reaffirming my prior decision.

On Octobef 10, 2000, the Town rejected my Supplemental
Decision and set forth its reasons for rejection (Resolution
No. 311-00, copy attached hereto as Exhibit A). By letter
dated October.25, 2000, and received on October 31, 2000, the
Town “return[ed] this matter” to me “for further proceedings”
(10/25/00: Michael J. Kralovec to Herbert M. Berman, copy
attached hereto as Exhibit B).

On November 28, 2000, I met with representatives of the
‘Town and the Union ﬁc discuss the Town’'s request for “further
proceedings.” The Union argued that further proceedings were
barred because the Town had not yet paid the “reasonable
costs” of this supplemental proceeding, including reasonable
attorney’s fees and the arbitrator’s fee, in accordance with
Section 14(o) of the Act. The Union stated that it had filed
an unfair labor charge with the Illinois State Labor Rela-
tions Board (”Board"). alleging that the Town’s .failuré to
date to pay the Union’s attorney’s fees violated the Act. At
this writing, this charge is pending. Noting that the Union's
claim for attorney’s fees was pending before the Board, I
declined the Union’s invitation to enter an order pertaining

to this issue.




3

In all other respects;'the parties have authorized me to
determine whether further supplemental proceedings are either
permitted or required under the Act. I also note, as the
Union stated in its “Post-Supplemental Hearing Brief,” that
an interest arbitrator exercises a quasi-legislative function
in interpreting and appiying the Act. Accordingly, as
requested by the parties, I shall determine whether the Act
contemplates a second supplemental proceeding.

II. Relevant Provisions of the Act

Section 1l4. Security Emplovee, Peace Officer and Fire Fighter
Disputes ,

(n) All of the terms decided upon by the arbitration panel
shall be included in an agreement to be submitted to the
public employer’s governing body for ratification and
adoption by law, ordinance or the equivalent appropriate
means.

The governing body shall review each term decided by the
arbitration panel. If the governing body fails to reject
one or more terms of the arbitration panel’s decision by
a 3/5 vote of those duly elected and qualified members
of the governing body, within 20 days of issuance, or in
the case of firefighters employed by a state university,
at the next regularly scheduled meeting of the governing
body after issuance, such term or terms shall become a
part of the collective bargaining agreement of the par-
ties. If the governing body affirmatively rejects one or
more terms of the arbitration panel’s decision, it must
provide reasons for such rejection with respect to each
term so rejected, within 20 days of such rejection and
the parties shall return to the arbitration panel for
further proceedings and issuance of a supplemental deci-
sion with respect to the rejected terms. Any supplemen-
tal decision by an arbitration panel or other decision
maker agreed to by the parties shall be submitted to the
governing body for ratification and adoption in accor-
dance with the procedures and voting requirements set
forth in this Section. The voting requirements of this
subsection shall apply to all disputes submitted to
arbitration pursuant to this Section notwithstanding any
contrary voting requirements contained in any existing
collective bargaining agreement between the parties.
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(o) If the governing body of the employer votes to réject ﬁhe
panel’s decision, the parties shall return to the' panel
within 30 days from the issuance of the reasons for
rejection for further proceedings and issuance of a sup-
plemental decision. All reasonable costs of such supple-
mental proceeding including the exclusive representa-
tive’s reasonable attorney’s fees, as established by the
Board, shall be paid by the employer.

III. Discussion and Findings

For the forégoing reasons, I find that the Act author-
izes only one supplemental proceeding:

1. Section 14(n) contains. two deadlines. ziggg, the gov-
erning body must reject an arbitrator’s decisi¢n within 20
days of its issuance. Second, the governing body must provide
reasons for its rejection within 20 days thereafter. Without
éetting forth any time limitation, Section 14(n) authorizes
the governing body to return a rejected decision to the arbi-
trator for further proceedings and issuance of a supplemental
decision.

2. Section 14(o) contains the only time limitation gov-
erning the return of a decision to an arbitrator “for furﬁher
proceedings and issuance of a supplemental decision”: “within
30 days from the issuance of the reasons for rejection.”

3. Read together, in pari materia, Sections 14(n) and
(o) constitute a coherent system that provides clear time
limits and deadlinés at each step. When harmonized,‘Sections
14(n) and (o) provide the following precise time limitations
at each critical step: (1) 20 days to reject the decision;
(2) 20 days after rejection to provide reasons for rejection;

and (3) 30 days thereafter to return to the arbitration panel

for further proceedings and a supplemental decision.




4, Section 1l4(o) requires the parties to return a re-
jected term or terms of a decision to the arbitrator “for...
issuance of a supplemental decision” (my emphasis). I have
émphasized “a” for an obvidus reason.' Had the legislature
contemplated that there would be more than one—more tﬁan
“a"—supplemental decision, it could easily have made that
preference cleaf on its face. That it did not do so indicates
that it contemplated no more than one supplémental decision.

5. Section 14(o) also provides that the employer shall
pay the “reasonable costs cfrsuch‘sﬁpplemental proceeding,”
referring again to one decision, not to “decisions.” In this
context, the adjective “such">clearly means “the same as Qhat
was stated before.”? “What was stated before,” indeed in the
immediately preceding sentence, was “a supplemental deci-
sion.”

6. I cannot believe that the General Assembly intended
to create an endless process. Only an incoherent, almost
pointless system would result  in the patently absurd specta-
cle of a case being swatted back and forth like a ping-pong
ball: A once-rejected item is returned by the employer to the
arbitrator, reaffirmed by the arbitrator, referred back to

the employer, then back to the arbitrator, ad infinitum.

! To return to basics, the dictionary supplies a useful definition of
#a”: “the indefinite article, used before a singular countable noun to
refer to ome person or thing not previously known or specified, in
contrast with ‘the,’ referring to somebody or something known to the
listener” [my emphasis] (Encarta World English Dictionary (New York: St.
Martin’s Press, 1999)).

? Webster's Dictionary of the English Language Unabridged, Encyclopedic
Edition (New York: Publishers International Press, 1977).
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7. Resolﬁtion 311-00 (Exhibit A) was in part a reitera-
tion of prior Resolution 296-99 :ejecting the initial Deci-
sion and in part a critique of the Supplemental Decision.
Resolution 311-00 did not suggest that the Town intended to
offer newly discovered evidence. In my Jjudgment, in the
absencé of a timely claim by the Town that it intends to
offer newly discovered evidence not previously discoverable
through due diligence, one supplemental proceeding that
resulfs in reaffirmation of the first decision suffices. Aall
else is delay and wasted resources. Constitutional and other
legal arguments raised by the Town may be resolved in court.

In short, under the Act I do not have the authority
either to reconsider my Supplemental Decision or issue a sec-
ond Supplemental Decision.

IV. Ruling

I deny the Town’'s motion to schedule further proceedings
for my review and consideration of the Town’s rejection of my
Supplemental Opinion and Decision of September 21, 2000.

V. Order

My decisions herein of November 26, 1999 and September
21, 2000 are reaffirmed.

Pursuant to Section 1l4(o) of the Act, my fees and ex—

penses herein shall be paid entirely by the Town of Cicero.

Entered at Deerfield, Illinoig this 12th day of December, 2000.

Herbert M. Berman

Arbitrator
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Exhibit a

RESOLUTION NO._3! -0C

Whereas, An opinion and award was issued by Arbitrator Herbert M, Berman (the
“Arbitrator’”) on November 26, 1999 in ISLRB Casc No. §-MA-98-230, Town of Cicero, -
Employer (the “Town")and Hlinois Association of Fire Fighters, IAFF Local ’717 AFL-CIO,
CLC, Union (the “Casc™); _

Whereas, at issue in the case was the applicability of the residency requirements to |
Cicero Firefighters as sct forth in Towa Ordinances and Section 20. 01 of the collective
bargaining agreemcnt; and . :

Whereas, the Arbitrator found that the needs of the Townv of Cicero coul& not take
‘precedence over the frecdom of the individual firefighter to exer«.:ee his or her right to live
where he or she pleascs; and

Whereas, the Arbitrator adopted as his award the Union’s final offer to amend Section
20.01 of the collective bargaining agrccment to read: 3

-All bargaining unit employees shall residc within t!ie geographical area bounded by:
illinois Route 59 on the West; Interstate 80 on the South; 1linois Route 22 on the North;
and Lake Michigan on the East ; and

"Whereas, pursuant to STLCS '315/ 1A4(e) the Town Board as governing body i§ required
to review the terms decided by the arbitrator within 20 days of their i issuance and rejected those
terms in Resolution No. 296-99 on December 14, 1999; and

Whereas, thc Town then tirhcly submiticd the issue to the Arbitrator for supplcmentary
proceedings pursuant to which the Arbitrator held a Supplemcntary Hearing on January 12,
2000; and

Whereass, the Arbitrator issued his Supplemental Opinion and Dccision on Septcmber
21, 2000 reaffirming his original Opinion and Award dated November 26, 1999 granting the
firefighters aJmost unlimited freedom to reside anywhere in Northem Illinois.

NOW, THEREFORE BE IT RESOLVED, by the President and Roard of Trustees of
the Town of Cicero, that ,

1. The forcgomg whereas clauses are hercby incorporated and herein a&opted.

2. That the terms of the A:bltrator s opinion and award are hercby rejected for the
following reasons:

a. The Arbitrator improperly acted as a Super-Town Board by making a crucial policy decision
which ignored the will of the pcople as expressed in two referenda, and usurped the Town of its

authority to make policy decisions for the Town.

b. The Arbitrator was without or exceeded his statutory authority and his order was arbitrary and
capricious in the following ways:




Oct-20-00 12:46P

1. The Arbitrator faﬂed 1o adhere to the statutoxy gmdcbncs in tlns case in that hc
did not base his fi ndings upon thc cnumerated factors set out in Sectwn 14 of the Hlmozs Public

Labor Relanons Act.’

2. In basmg his.award on the fi rcﬁghtcrs' "hbeny mtcrcst the Arbxtmtor relied
ona factor the leglslatum did not intend. for himto cons:der . . ,

3.. The Arbitrator failed to cm}sxdcr or give weight to the expert Dr. Cedric’
Hcmng 's analysis, which was the only credi lable evidence presentcd on the compambxhty issue,

4. The Arbitrator made mvahd assuniptions in rcachmg his decision, whxch are

| not supporicd by the evidence.

- ¢. The Arbitrator failcd 10 adhere to settled arbitral law in thé following ways:

1. The Arbitrator should not h‘aye granied a breakthrough without any Iegal
justification. o : : .

2. The Arbitrator mzposed a pcslxcy decision on the Town whxch the Town would
never have a.gI'Cﬂd toin ba:gammg. : .

3. The Arbitrator ignored the importance of mtcrnal comparabxhty

S Thc Arbxtrator !acked _}unsd:chon as thm issue "was not sub_;cct to mtcrest arbitration. undcr thc

Ilhnms Pnbhc Labor Rctat:.ons Act,

. ¢ The I!!moxs Pubhc Labor Rc]at:ons Actis Unconstltuuonal fcxr thc foilowmg reasons:

1. The Ilinois Pubhc Labor Rclatxons Act vzoiatcs the smglc subjcct clause of the

1llinois Consntutxon of- !970

2, The mmcus Public Labor Rclatxons Act vmlates the prohtbmon agamst Spccml

legislation found in the Illinois Consntutxon.
o?:aw,/l»@z@ :
Be!t ren-Maltese, Town President
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Exhibit B e
DANIEL C. MEENAN, JR. October 25, 2000
Arbitrator Herbert Berman
P.O. Box 350 .

Deerfield, Illinois 60015

RE: Town of Cicero and IAFF Local 717
‘Interest Arbitration

Dear Arbitrator Berman:

Please be advised that on October 10, 2000, the Town Board of the Town of Cicero rejected
the Supplemental Opinion and Decision issued by you on September 21, 2000 in connection with the
above-captioned matter. The reasons for the rejection are set forth in a Resolution adopted by the
Town Board, a copy of which I am enclosing with this letter.

We are returning this matter to you for further proceedings as it appears is required under the
Illinois Public Labor Relations Act. Kindly contact the parties to schedule the further proceedings.

7

Michael J.

MIJK:sk

enclosure

cc: Terence P, Gillespie, Esq.
J. Dale Berry, Esq.
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Arbitrator’s Ruling and Order on Employer’s Motion to
Schedule Further Proceedings Following Employer’s
Rejection of Supplemental Opinion and Decision

I. Statement of the Case

The parties waived the tripartite panel described in the

Illinois Public Labor Relations Act (“Act”) (5 ILCS 315/1, et

seq.), and submitted their dispute solely to me for resolu-

tion. On November 26, 1999, I issued the following Decision:

I adopt the Union’s final offer of December 22,

1998:

Effective upon the issuance of the Arbitrator’s
award, Section 20.1 of the collective bargaining
agreement shall be modified to provide as fol-
lows:

All bargaining unit employees shall reside
within the geographical area bounded by: Illi-
nois Route 59 on the West; Interstate 80 on the




South; Illinois Route 22 on the North; and Lake
Michigan on the East.

Pursuaht to Sections 14(n) and 14(o) of the Act, the
Town of Cicero rejected my decision and returned it to me for
supplemental proceedings. On September 21, 2000, I issued a
Supplemental Opinion and Decision denying the Town’s motion
for reconsideration and reaffirming my prior decision.

On October 10, 2000, the Town rejected my Supplemental
Decision and set forth its reasons for rejection (Resolution
No. 311-00, copy attached hereto as Exhibit A). By letter
dated October 25, 2000, and received on October 31, 2000, the
Town “return[ed] this matter” to me “for further proceedings”
(10/25/00: Michael J. Kralovec to Herbert M. Berman, copy
attached hereto as Exhibit B).

On November 28, 2000, I met with representatives of the
Town and the Union to discuss the Town’s request for “further
proceedings.” The Union argued that further proceedings were
barred because the Town had not yet paid the “reasonable
costs” of this supplemental proceeding, including reasonable
attorney's fees and the arbitrator’s fee, in accordance with
Section 14(o) of the Act. The Union stated that it had filed
an unfair labor charge with the Illinois State Labor Rela-
tions Board (“Board”) alleging that the Town’s failure to
date to pay the Union’s attorney’s fees violated the Act. At
this writing, this charge is pending. Noting that the Union’s
claim for attorney’s fees was pending before the Board, I
declined the Union’s invitation to enter an order pertaining

to this issue.
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Ih’all other respects, the parties have authorized me to
determine.whether further‘supplemental proceedings are either
permitted or required under the Act. I also note, as the
Union stated in its “Post-Supplemental Hearing Brief,” that
an interest arbitrator exercises a quasi-legislative function
in interpreting and applying the Act. Accordingly, as
requested by the parties, I shall determine whether the Act
contemplates a second supplemental proceeding.

II. Relevant Provisions of the Act

Section 14. Security Emplovee, Peace Officer and Fire Fighter
Disputes

(n) All of the terms decided upon by the arbitration panel
shall be included in an agreement to be submitted to the
public employer’s governing body for ratification and
adoption by law, ordinance or the equivalent appropriate
means.

The governing body shall review each term decided by the
arbitration panel. If the governing body fails to reject
one or more terms of the arbitration panel’s decision by
a 3/5 vote of those duly elected and qualified members
of the governing body, within 20 days of issuance, or in
the case of firefighters employed by a state university,
at the next regularly scheduled meeting of the governing
body after issuance, such term or terms shall become a
part of the collective bargaining agreement of the par-
ties. If the governing body affirmatively rejects one or
more terms of the arbitration panel’s decision, it must
provide reasons for such rejection with respect to each
term so rejected, within 20 days of such rejection and
the parties shall return to the arbitration panel for
further proceedings and issuance of a supplemental deci-
sion with respect to the rejected terms. Any supplemen-
tal decision by an arbitration panel or other decision
maker agreed to by the parties shall be submitted to the
governing body for ratification and adoption in accor-
dance with the procedures and voting requirements set
forth in this Section. The voting requirements of this
subsection shall apply to all disputes submitted to
arbitration pursuant to this Section notwithstanding any
contrary voting requirements contained in any existing
collective bargaining agreement between the parties.
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(o) If the governing body of the employer votes to reject the
panel’s decision, the parties shall return to the panel
within 30 days from the issuance of the reasons for
rejection for further proceedings and issuance of a sup-
plemental decision. All reasonable costs of such supple-
mental proceeding including the exclusive representa-
tive’s reasonable attorney’s fees, as established by the
Board, shall be paid by the employer.

III. Discussion and Findings

For the foregoing reasons, I find that the Act éuthor—
izes only one supplemental proceeding:

1. Section 14(n) contains two deadlines. First, the gov-
erning body must reject an arbitrator’s decision within 20
days of its issuance. Second, the governing body must provide
reasons for its rejection within 20 days thereafter. Without
setting forth any time limitation, Seption 14(n) authorizes
the governing body to return a rejected decision to the arbi-
trator for further pr0ceediﬁgs and issuance of a supplemental
decision.

2. Section 14(o) contains the only time limitation gov-
erning the return of a decision to an arbitrator “for further
proceedings and issuance of a supplemental decision”: *“within
30 days from the issuance of the reasons for rejection.”

3. Read together, in pari materia, Sections 14(n) and
(o) constitute a coherent system that provides clear time
limits and deadlines at each step. When harmonized, Seétions
14(n) and (o) provide the following precise time limitations
at each critical step: (1) 20 days to reject the decision;
(2) 20 days after rejection to provide reasons for rejection;

and (3) 30 days thereafter to return to the arbitration panel

for further proceedings and a supplemental decision.




4. Section 14(0) requires the parties to return a re-
jected term or terms of a decision té the arbitrator “for...
issuance of a supplemental decision” (my emphasis). I have
emphasized “a” for an obvious reason.' Had the legislature
contemplated that there would be more than one—more than
#“a"-——supplemental decision, it could easily have made that
preference clear on its face. That it did not do so indicates
that it coﬁtemplated no more than one supplemental decision.

5. Section 14(o) also provides that the empléyer shall
pay the %“reasonable costs of such supplemental proceeding,”
referring again to one decision, not to ”decisions.".In this
context, the adjective “such” clearly means “the same as what
was stated before.”? “What was stated before,” indeed in the
immediately preceding sentence, was *“a supplemental deci-
sion.”

6. I cannot believe that the General Assembly intended
to create an endless process. Only an incoherent, almost
pointless system would result in'the patently absurd specta-
cle of a case being swatted back and forth like a ping-pong
ball: A onée—rejected item is returned by the employer ﬁo the
arbitrator, reaffirmed by the arbitrator, referred back to

the employer, then back to the arbitrator, ad infinitum.

! To return to basics, the dictionary supplies a useful definition of
“a”s: “the indefinite article, used before a singular countable noun to
refer to one person or thing not previously known or specified, in
contrast with ‘the,’ referring to somebody or something known to the
listener” [my emphasis] (Encarta World English Dictionary (New York: St.
Martin’s Press, 1999)).

? Webster's Dictionary of the English Language Unabridged, Encyclopedic
Edition (New York: Publishers International Press, 1977).
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7. Resolution 311-00 (Exhibit A) was in part a reitera-
tion of prior Resolution 296-99 rejecting the initial Deci-
sion and in part | a critique of the Supplemental Decision.
Resolution 311-00 did not suggest that the Town intended to
offer newly discovered evidence. In my judgment, in the:
absence of a timely claim by the Town that it intends to
offer newly discovered evidence not previously discoverable
through due diligence, one supplemental proceeding that
results in reaffirmation of the first decision suffices. All
else is delay and wasted resources. Constitutional and other
legal arguments raised by the Town may be resolved in court.

In short, under the Act I do not have the authority
either to reconsider my Supplemental Decision or issue a sec-
ond Supplemental Decisi@n.

IV. Ruling

I deny the Town'’s motion to schedule further proceedings
for my revieﬁ and consideration of the Town’s rejeétion of my
Supplemental Opinion and Decision of September 21, 2000.

V. Order

My decisions herein of November 26, 1999 and September
\21, 2000 are reaffirmed.

Pursuant to Section 14(o) of the Act, my fees and ex—

penses herein shall be paid entirely by the Town of Cicero.

Entered at Deerfield, Illinoig this 12th day of December, 2000.

Herbert M. Berman

Arbitrator
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Exhibit a

RESOLUTION NO._311-00

" Wheress, An opinion and award was issucd by Arbitrator Herbert M. Berman (the
“Arbitrator’”) on November 26, 1999 in ISLRB Casc No. 'S-MA-98-230, Town of Cicero, -
Employer (the “Town™)and Illinois Association of Fire Fighters, IAFF Local 717, AFL-CIO,
CLC, Union (the “Casc™); ) o

Whereas, at issue in the casé was the applicability of the residency requirements to A
Cicero Fircfighters as sct forth in Town Ordinances and Section 20. 01 of the collective.
‘bargaining agreemcnt and

Wherezs, the Arbitrator found that the needs of the Town of Ciccro could not take
.precedence over the (recdom of the individual firefighter to exemqe his or her right to live
where he or she pleascs; and

‘Whereas, the Arbitrator adopted‘ as his award the Union’s final offer to amend Section
20.01 of the collective bargaining agreement to read:

-All bargaining unit employees shall residc within tﬁe geographical area bounded by:
Ilinois Route 59 on the West; Interstatc 80 on the South; Iilinois Route 22 on the North;
and Lake Michigan on the East ; and

"Whereas, pursuant to 5 TLCS '315/ 14(c) the Town Board as governing body :§ required
to review the terms decided by the arbitrator within 20 days of their i issuance and rejected those
terms in Resolution No. 296-99 on December 14, 1999; and

Whercas, the Town then timely submitted the issue to the Arbitrator for supplementary
proceedings pursuant to which the Arbitrator held a Supplemcntary IHearing on January 12,
2000; and

Whereas, the Arbitrator issued his Supplemental Opinion and Dccision on Septcmber
21, 2000 reaffirming his original Opinion and Award dated November 26, 1999 granting the
fircfighters almost unlimited freedom to reside anywhere in Northern Iilinois.

NOW THEREFORE BE IT RESOLVED, by the President and Board of Trustees of
the Town of Ciccro, that:

1. The forcgoing whereas clauses are hercby incorporated and herein ado;;ted.

2. That the terms of the Arbxtra:or s cpxn:on and award are hercby rejected for the
following reasons:

a. The Arbitrator improperly acted as a Super-Tawn Board by making a crucial policy decision
which ignored the will of the pcople as expressed in two referenda, and usurped the Town of its
authority to make policy decisions for the Town.

b. The Arbitrator was without or exceeded his statutory authority and his order was arbitrary and
capricious in the following ways:
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1. The Arb:trator failed o adhere to thc statutory gu:dchnes in thns case in that hc
did not base his findings upon the cnumerated factors set out in Secnon 14 of the [llmoxs Public
Labor Relations Act. o , ,

2.In basmg his.award on the fi rcﬁghtcrs' “hbsny mter&t the Arbltmtor relied
ona factor the legislature did not intcnd for him to consxder _ _

3..The Arbitrator failed to consxdcr or give weight to the expert Dr. Cedric
Hcmng 'S analy51 s, which was the only cred:table evidence presentcd on the comparabi hty issue.

_ 4. The Arbitrator made mvahd assumiptions in reachmg his decision, whxch are
not supporticd by the evidence. " : _

‘c. The Arbitrator failed 10 adhere 1o settled arbitral law in thé following ways: '

1. The Asbitrator should not h‘aye granted a breakthrough without any legal
justification. o : :

2. The Arbitrator xmposed a poh::y dccxsmn on the Town whxch the Town would .
never have ag,rccd to in bargammg

3. The Arbitrator lgnorcd the xmportancc of mtcmal comparabmty

d Thc Arbxtrator lacked Jnnsdlctmn as thzs issue was not subject to mterest arbitration. under the
ﬂimoxs Public Labor Rclatxons Act. ’ ,

~e. The .Illmcls Pubhc Labor Rc}atmnsv Act i§ Uxicanstimtional fér t.hc followi-ngrcasons'

| The ingis Pubhc Labor Rclatzons Act vxoiatcs the smglc subjcct clause of the
Illinois Consntunon of 1970. : _

2, The Titinois Public Labor Rclatxons Act vwlatcs the pmhzhlf.mn agamst spcexai

legislation found in the Illinois Constmmon.
R /Kwﬂf»—
Bett cn-Maltese, Town President
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Exhibit B e
BANIE €. MEENARL R October 25, 2000
Arbitrator Herbert Berman
P.O. Box 350

Deerfield, Illinois 60015

RE: Town of Cicero and IAFF Local 717
Interest Arbitration

Dear Arbitrator Berman:

Please be advised that on October 10, 2000, the Town Board of the Town of Cicero rejected
the Supplemental Opinion and Decision issued by you on September?.l 2000 in connection with the
above-captioned matter. The reasons for the rejection are set forth in a Resolution adopted by the
Town Board, a copy of which I am enclosing with this letter.

We are returning this matter to you for further proceedings as it appears is required under the
Illinois Public Labor Relations Act. Kindly contact the parties to schedule the further proceedings.

l’ruly yours,

MIJK:sk

enclosure

cc: Terence P. Gillespie, Esq.
J. Dale Berry, Esq.




