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                Arbitrator
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__________________________________________________
)

IN THE LABOR INTEREST ARBITRATION MATTER BETWEEN: )
 )

Illinois Fraternal Order of Police Labor Council, )
Sergeants’ Unit, )
 vs. )S-MA-97-213
Southern Illinois University )
at Carbondle,  )

ARBITRATION AWARD

I.

Introduction
A collective bargaining labor agreement entered into by and between Southern Illinois

University At Carbondale, Illinois, hereinafter referred to as the Employer or the University, and
the Illinois Fraternal Order of Police Sergeants Unit, FOP, hereinafter referred to as the Union,
expired on June 30, 1998. The parties were unable to reach an agreement on two wage reopeners
for the sergeants on July 1, 1996 and another on July 1, 1997 and requested the Illinois State
Labor Relations Board for a list of neutral  arbitrators to conduct arbitration pursuant to Article
21Resolution of Impasse of the labor agreement and (FOP Exhibit 2, tab 2) and Section 14 of the
Illinois Public Labor Relations Act.  
____________
           
1.Reference to Hearing Officer, Joint, Employer/aUniversity, and Union Exhibits; Transcript; Pre-
Hearing and/or Post-Hearing briefs; appear in this Award as:(Ho. Ex.   ),(Jt. Ex.   ),(Un. Ex.   ),
(Tr.   ),(Er. Pr. H. Br.   ),(Un. Pr. H. Br.   ),(Er. PHB.    ),
(Un. PHB    ),respectively.
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The interest dispute between the captioned parties was submitted to the Illinois State
Labor Relations Board for selection and appointment of a neutral Arbitrator to resolve two wage
reopener issues at an impasse between the parties. David A. Loebach Ed.D. was selected as
Arbitrator. The arbitrator requested and received a pre hearing brief, in the form of an unexecuted
 stipulation,  before the scheduled hearing. The pre-hearing brief contained an unexecuted
stipulation. By contractual agreement of the impasse arbitration hearing was held in Carbondale.
The  parties selected the date, time, and place the  hearing convened. It took place at the
convenience of all the parties on November 3rd,  1997. There is no discrepancy that all requests
for waiver of time limitations were timely met. .

The parties desired to submit post hearing briefs which were due by agreed extension on
January 27, 1998. The University employer’s post hearing brief was submitted timely on January
25, 1998. The FOP Labor Council Sergeants unit brief was received on January 27, 1998. The
arbitrator placed the post hearing briefs in the U.S. Mail, addressed correspondingly to the
captioned parties on Monday January 28, 1997.The employer received theirs on January 29, 1998;
and the union Labor Council received theirs on January 31, 1998. The union objected to inclusion
of specific materials included in the Employers post hearing brief, and requested the arbitrator to
refrain from consideratio0n until the matter could be resolved by the parties. The arbitrator was
informed on March 12, 1998 the matter would be taken before the State Labor Relations board
and requested to proceed to resolve the wage re-opener dispute between the parties before this
arbitrator. The arbitrator wrote the parties and informed them they could expect a decision and
Award within thirty (30) days.

Appearances:

For the Employer: For the Union:

Martine Jackson Esq. Gary Bailey
Attorney  Attorney
Southern Illinois University  Illinois Fraternal Order
At Carbondale.  of Police - Sergeants’ Unit
318 Anthony Hall                          5600 Wolf Road
Carbondale, Illinois 62901              Western Springs, Illinois 60558-2285

William Capie Bill Mehrtens, FOP Field Rep
Asociate Vice Chancellor Sergeant Todd Sigler
Southern Illinois University Sergeant Frank W. Eovaldi
Pamela S. Brandt Sergeant Nelson E. Ferry
Director of Human Resources Sergeant Steven R. Ellis
Bob York Sergeant Lawrence a. Eaton, of the              
  Manager of Labor Relations                                      SIU Police Force                  
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Background

 There is a current collective bargaining agreement negotiated by the parties. The exclusive
bargaining representative, The Fraternal Order of police represents the Sergeants as well as a
bargaining unit of patrolmen and corporals. This collective bargaining agreement for sergeants is a
 three year collective bargaining agreement . It has two wage re-openers in year two and three.
(Tr. pp.4-5)
            By Illinios Statute, when public employee emergency services employees are a t impasse,
they are not allowed to strike, but must submit the question to interest arbitration. Accordingly,
Illinois Labor Relations statute requires the arbitrator to consider the comparability of subjects in
dispute, the parties have not agree as to which public sector jurisdictions, nor which private sector
labor relations data is comparable. In fact, the Employer and Union have selected different
jurisdictions to present to the arbitrator to consider in their final offers.

These different jurisdictions of comparability in fact represent different philosophies of
determining comparability..The employer chose to persue more of a labor available market
analysis, and included municipalities. The Union, on the other hand, argues the more triditional
functional component comparison of jurisdiction selection method. The union is far more
complete in arguing its case for comparability and explains its methodology understandably at the
hearing. The employer is far less explicit in describing its methodology and basis of wage
comparability. Accordingly, the the employer is less effective in persuading the arbitrator that it
even has a case for jurisdictional comparability on wages justifiable beyond the fact that it is the
asserted as the final offer.

The arbitrator’s mission is further complicated by the Illinois State Labor Relations Act
requirement to resolve all Economic Issues in dispute by selection of one of the parties final offers
presented at the commencement of the Interest Dispute Hearing.

After the hearing, in this interest arbitration, all issues remaining in dispute are economic.
This Arbitrator honestly believes that interest arbitration is a necessary evil. I am

convinced that these parties negotiated up to and past the time they exchanged their final best
offers, as evidenced by their willingness to settle issues on the day of the interest arbitration
hearing. This arbitration decision is not a replacement for the labor management agreement. It is
simply a supplement to the parties genuine collective bargaining relationship.

FACTS

1. Massac county’s assessed valuation fluctuates. (County Ex #2) However, despite slightly lower
levies in years intervening between 1988 and 1995, the overall increase amounts to an
approximate gain of $15.5. Thus the counties exhibit reflects
increasing assessed value from 1988 thru 1995. Actually, it is a plus fourteen and eight tenths of a
percent (+14.8%) trend line slop increase in Massac County assessed valuation.

2. Massac county Sherif’s Department budgets for the years
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1995, 1996, and 1997 reflect increases. However, the 1994 budget reflects a $132,471 deficit.
(Co. Ex. 4)

3.Six out of eleven purportedly comparable jurisdictions have two (2) personal days available.
 4. Six (6) out of the twelve (12) employer comparable jurisdictions have thirty (30)  minuite
lunch hours with no medntion of uninterrupted or paid overttime provisions.

5. No union comparable juirisdictions have provisions for shift differentials.

6. No employer wage comparable jurisdiction discussion justifying their final offer describes their
methodology to include current wage comparables in either labor market analysis recognizable
methodology nor in terms of a common financial or functional analysis. It is presented as asserted
argument in dollar terms rether than jurisdictional comparable terms.

ISSUES AND DISSCUSSION

Personal Day

The positions of the parties after serious negotiations on the issue is simple. The Employer
is agreeable to two (2) personal business days. The Union seeks three (3) personal business days.
The arbitrator examining the comparability finds eleven (11) of the seventeen (17) combined
employer and union considered comparable jurisdictions have personal business days. Six (6) of
the eleven (11) jurisdictions set the personal business days at two (2). (co Ex #8, p. 3&4; and
Union PHB p.39).
     Irregardless as to what the arbitrator would rule on the appropriate comparable jurisdictions,
the facts presented and the argument of the employer, the arbitrator finds in favor of the employer
for two (2) non accumulating personal business days. The union on this issue simple asserts is
final offer. The employer justifies its position.           

LANGUAGE CONCERNING MEALS AND BREAKS

The subliminal issue concerning meal time and breaks is not a simple as it seems on the
surface. The language in the contract, Article 13, ( Un Ex. , p.12) states that the employees are
entitled to sixty (60) minutes  IRREGARDLESS of uninterrupted break and meal time during
their tour of duty. The union argues that this applies to all tours of duty, irregardless if the time
span is a period of eight (8) or nine (9) hours from start to finish of their tour of duty.

The employer argues that strict application of this language results in the payment of one
hour of premium time when meals and
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breaks are not taken uninterrupted. In these circumstances, the workday length is altered to



become seven or eight hours in work time length.
It is a commonly held principle in the culture of  peace officers and other essential service

public service duty personnel, as security officers who perform their duty in accordance with a
professional code which hold that a peace officer or sworn police security personnel will not quit,
nor leave their post, or duty station until properly relieved. This means that a  peace officer or
sworn police security guard does not leave his/her assigned duty station without someone else
properly performing those duties.It is in the very nature of the work. That is why it is considered
essential. Accordingly, it is reasonable that both parties interpret the contract as requiring the
payment of premium payment when the peace officer and/or dispatchers are unable to take an
uninterrupted scheduled meal and break  periods.

This concept of continuous duty and uninterrupted protective and emergency service
coverage is also why a public strike is not tolerated by State legislative policy.  Both parties agree
the language requires the payment of premium time when a peace officer or even a dispatcher and
/ or jailer is not permitted to take their uninterrupted meals and break time. This is the practice,
now.

The employer argues that it has paid too much in premium time payments for interrupted
meal and break time, it seeks relief from this requirement and previously agreed to provision by
curtailing the lunch break option to one thirty (30) minute uninterrupted period.(Co. Ex.12,p.1)

The union seeks that the language and practice be left intact. (un. PHB p.44).
The employer offers as evidence supportive of thirty (30) minute lunch hours, the fact that

six (6) out of twelve (12) of their comparable jurisdictions have thirty (30) minute lunch hours
with no mention of uninterrupted or paid overtime provisions.

The union, on the other hand, contends that the employer made a bargain and should not
use impasse arbitration to nullify the bargain. Silent on the comparability issue, the Union in its
post hearing brief cites Arbitrator Harvey Nathan for a criterion standard in an interest arbitration
case that involved no economic issues and says:

                   In changing the benefit balance or in altering a previously negotiated labor     
                     relations scheme, the neutral must consider the factors which went into that 
                       previously agreed to contract. The parties may have traded dearly to secure
                        the benefit now being challenged. It may have been part of a larger bargain
or                      an integral portion of an overall settlement scheme. The arbitrator must   
                           examine how the old system operated, whether there were administrative
                            problems, whether inequities were created, or unforseen dilemmas. In
each                          instance, the burden is on the party seeking change to demonstrate,
at a                               minimum: (1) that the old system or procedure has not worked as 
                   anticipated when originally agreed to or (2) that the existing system or           
         procedure has created operational hardships for the employer (or equitable or          
         due process problems for the union) and (3) that the party seeking to maintain         
          the status quo has resisted attempts at the bargaining table to address these             
      problems. Without first examining these threshold questions, the arbitrator                 
  first should not consider whether the proposal is justified based upon other                     
    statutory criteria.

These threshold requirements are necessary in order to encourage              
                 collective bargaining. Parties cannot avoid the hard issues at the bargaining                 



              table in the hope that an arbitrator will obtain for them what they could never                 
              negotiate themselves.2

Arbitrator Nathan is discussing an interest arbitration that unlike this case involves no
economic issues. Aware of this, and the Illinois Labor Relations statute, Arbitrator Nathan
carefully chooses his words acknowledging the existence of the scenario where the conditions
require compliance with statutory requirements. Such a case is the instant interest arbitration
wherein all the issues are economic.

What the union in this instant case has not done is address the statutory criteria applicable
to this issue, an economic issue (Er. Ex. 12 p. 12). The employer argues that it has the right to
expect the interest arbitrator resolving economic issues under the Illinois labor relations statute.

This Arbitrator is inclined to accept arbitrator Nathan’s threshold criteria in non economic
issues. However, the statutory criteria in the instant case call for handling economic issues at
impasse (Er. Ex. 12 p.1)  by the application of a criteria of jurisdictional comparability. The
statutory process in lieu of strike is a last best offer interest arbitration process. This means that
the Arbitrator must presume good faith standards of negotiations have preceded the interest
arbitration process. The change of previous bargaining agreements is what the negotiations is all
about. The statutory requirement does not make previous gains non mandatory issues and when
they become issues bargained to an impasse and are economic issues --- the statute mandates that
the comparability criteria be applied.

Voltz and Goggin in the fifth edition of Elkouri and Elkouri’s famed book How
Arbitration Works discussing comparability data under statutory schemes providing for last best
offer state:
-------

2. Will County / Will County Sheriff and AFSCME, AFL-CIO,Local 2961, Harvey A. Nathan,
Arb. 1988, pp. 51-52.
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Good faith standards are presumed in a last-best offer approach. If not, the incentive to
reach agreement item by item, word by word is lost and bargaining becomes a charade. The
last-best-offer process should be the arbitrator’s final dressing of the corpus of the parties’
agreement, not the creation of skeleton and flesh. Proposals withdrawn, or beyond the
scope of required bargaining should not be weighted in the balancing process of the
last-best- offer.
 

Ergo, an arbitrator’s  review of the historical scenario of the parties collective bargaining
history, as submitted in evidence before this arbitrator, indicates that the employer has several
means to test the language of a bargaining agreement. It could test the language in the normal
grievance process by seeking contract interpretation. It could allegedly exercise management right
to change the process by altering the hours of work, by making all shifts eight (8) hours in length
before any overtime or premium pay eligiblity criterion is fulfilled . This would result in at least a
grievance and probably an unfair labor practice. This employer has not sought aggressive and



antagonistic routes, rather it seeks to negotiate the change as it must with the lawfully elected and
exclusive collective bargaining representative. Furthermore, it has negotiated the economic issue
to impasse. It has demonstrated in impasse hearing, there are no comparable jurisdictions with one
hour uninterrepted meal and break provisions.

Accordingly, the arbitrator finds in favor of the Employer and the language of the last best
offer, and the parties past practice. The uninterrupted meal period is changed from one (1) hour to
thirty (30) minutes. (Er. PHB p.7).

In regards breaks, which the employer’s post hearing brief language is silent, but the final
offer are specifies, “two (2) fifteen minute breaks during the shift.” This leaves unchanged the
practice of two paid fifteen minute breaks, during the shift before and after the meal. No ruling is
made in regard scheduling the shift breaks, because scheduling the breaks is not an issue at
impasse. No evidence nor argument was heard in regards scheduling of breaks of meal time. Past
practice of the collective bargaining parties and management rights of the work place shall prevail.

Any interpretation of this ruling should be presented to the undersigned Arbitrator for
immediate scheduling of an interpretative hearing.

LANGUAGE ON SHIFT DIFFERENTIAL

The union seeks a shift differential wage for addition to the base. (Un. PHB p.41) The
County Sheriff’s department currently has a shift differential for second and third shift. They are
$3.00 and $5.00 respectively. (Co. Ex. 5) Otherwise,
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stated the shift differentials are $.0375 and $0.50 per hour respectively.(Co. PHB p.12)

Inregards comparability, the union states,

Indeed , these parties recognize the additional stress and inconvenience associated
with working the afternoon and evening shift (particularly on a rotating basis)when they mutually
agree to provide additional compensation for work performed on those shifts. (UN. Exh.,p. 23)
While shift differentials are common in police work,surprisingly the majority of the Union’s
comparables do not provide such a differential. Absent the history of negotiations in
those jurisdictions, it is impossible to ascertain the absence of a differential. 

The union further asserts only one (1) comparable  jurisdiction that has a shift differential,
includes that shift differential in its base wage rate. (Un. PHB p.40,& 41) The arbitrator believes
for a shift differential to be a shift differential it must fulfill the criterion of being an employer paid
benefit or compensation directly related to the working condition requirement to perform assigned
work during a specific period of time (shift) also designated by the employer or negotiated.
Generally, shift differential is paid when work is performed during a time period different than the
most preferred day time shift. If a shift differential is a part of the general wage package, or basic
wage then it is compensation for the overall condition of employment. Shift differential is payment
in form of compensation and wages above the step base for performing normal duties during an
other than normal day time shift. This same confusion in nomenclature often occurs when



negotiated special assignment pay, like hazardous duty pay. The big exception is that hazardous
duty pay usually requires special training and involves special pay when the duty is required to be
performed. Shift differential and hazardous duty pay can be paid at the same time on top of any
base pay due for performing an assigned duty. If hazardous duty and shift differential pay are
defined as a part of the basic pay they no longer are conditioned on the performance of that
designated duty at a specific time. The duty has become a condition of all employees in that
payroll title and the training requirement, if necessary, a condition of employment and is a
function of the the management controlled payroll classifications. The arbitrator finds interesting
the negotiations history noted by the union wherein the shift differential consideration is a part of
the conditions of work and compensated into the base pay for union cited comparable
jurisdictions, but this is not the common meaning for the term of the negotiated benefit referred to
as shift differential.
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The employer, on the other hand, reports that in addition to the one union selected
comparable county, two (2) other counties have shift differentials. The Employer is quick to point
out in its post hearing brief: the other Sheriff’s departments  comparables shift differentials are
less than Massac county’s current shift differential.(Co Ex. 8 p.1, and Co PHB p. 12).

Accordingly, the arbitrator finds insufficient comparable  evidence to support the union’s
negotiating position, and must find in favor of the Employer’s final best offer.

The shift differential language shall remain the same as proposed by the employer in its
final offer.(Co. Ex. 1, p.1, item 6) and further clarified in (Co. Ex. 8, p. 1, col.5, row 1) which
states the shift differential to be $3.00 and $5.00 for the second and third shifts respectively.
  
4.) Wages and Longevity Issue

After hearing the evidence and reviewing the record made by the parties, the Arbitrator is
inclined to accept the Union’s final offer. (Tr.p.38 - 52) When the union presented their final
offer, the appropriated budget  from past years supportted a wage increase. The employer in its
post haering brief  (ER.PHB p.9) contends the EAV in massac County is declining and the
Sherrif’s office did exceed the budget in 1993, 1994, and 1996 by $10,843, $16,458, and $4,461
respectively. Furthermore, the employer argues in their post hearing brief wages were settled in
1994, 1996, and 1996 for previous years. 

Upon careful and detailed analysis of the comparative salary  evidence presented, the
arbitrator is persuaded by the Union’s case for wages. The Data collection procedures of the
employer, Massac county strongly indicate that an attempt to present 1995 survey data and apply
it to a negotiations senario with out regard for the intervening gap in comparison is sufficient to
disuade this neutral arbitrator from crediting any of the employer data for comparability as
mandated by the statute.The employer’s comparable data for working conditions, is acceptable for
comparable jurisdiction wherein it is accurate for the three year term of the negotiated contract.
Salary issues are different than non wage benefit issues, albiet both are economic issues, the salary
data need to reflect time of the pay increase  in discussion of comparability. The arbitrator finds



this prevalent in the argument and justification discussions of the union final offer (tr. p.41-52).On
the other hand,the employer has not indicated that it has considered the dymamics of the salary
increases during the course of the contracts of the comparable jurisdictions upon which it based
its final best offer.  Similiarly, no persuasive, nor vehement inability to pay argument from
current,1996 and 1997 appropriations was persuasively asserted by the employer (Tr.p.79-90).
The employer focused on the restrictedness of funds compensating other bargaining units of the
employer, Massac County.(Tr. p. 86-90)  Therefore, the union’s last and best offer for wages and
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longevity is selected in whole, as stated in its final offer (Un. PHB p.7).The police officers  in this
unit of collective bargaining contract are essential employees,  they do not have the right to strike.
This arbitrator agrees with others their pay priority needs to reflect this essential nature of work in
their situation.

Any dispute that arises from the interpretation of this Interest Arbitration Decision and
Award may be submitted in writing to the undersigned arbitrator for immediate interpretive 
resolution within ten days, during the duration of the contract.

Award

Based on the forgoing, the Arbitrator orders the parties to the  negotiated contract to
include in their bargained agreement the following provisions:

1.) Two (2) non accumulating personal business days.(EMPLOYER)
 2.) The shift differential pay shall remain unchanged at $3.00 and $5.00 per second and
third shift respectively.(EMPLOYER)

3.) The Meal and break language is changed. Reflecting the Employer’s position
substantiated by statutorily mandated comparable jurisdiction in evidence. It will read:                 
 Uninterrupted meal period of thirty minutes (30)with two fifteen (15) minute breaks during the
shift. (EMPLOYER)

4.)The union’s wage and longevity package stated in their final offer is selected for the
reasons stated herein.(Union)

The foregoing thus, resolving the negotiations impasse over interest disputes of the parties
to this labor contract.

_____________________________



DAVID A. LOEBACH ED. D.
Arbitrator

Signed and dated ____ June 1997
at Springfield, Illinois


