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| NTRCDUCTI ON

In a January 12, 2005 letter, attorney Thomas P. Pol acek
notified the undersigned of his selection as Arbitrator in an
interest dispute between this Village and the Union. An interest
arbitration hearing was schedul ed for Wdnesday, April 6, 2005 and
was held at the Village Hall, Village of Bensenville, 12 South
Center Street, Bensenville, Illinois, commencing at 9:00 a.m

At the outset of the evidentiary hearing on April 6, 2005, the
parties stipulated as to ny authority pursuant to the Illinois
Publ i c Enpl oyees Relations Act, 5 ILCS 315/1, as Anended, and seek
(hereinafter referred to as the "Act"), sitting as Chairman and
sole nmenber of the Arbitration Panel, to hear and decide this case
on the nerits. The parties also submtted their final offers with
regard to all outstanding issues pertaining to this dispute and
al so stipulated that the issues presented in this case are all non-
economc as that termis understood under the applicable provisions
of the Act.

As a result, the parties agreed, ny authority is not limted
to a selection of either party's "last, best offer", as would be
the case for economc issues under the provisions of the Act;
furthernore, the parties stipulated that in deciding the
outstanding issues in this mtter, | am to base ny "findings,
opi nions and order"” on the applicable factors set forth in Section
14(h) of the Act, as well as any interest arbitrations and

decisions of the Illinois Labor Relations Board that may constitute



rel evant precedence in interpreting these statutory factors.

At the hearing of the nerits, the parties were afforded full
opportunity to present such evidence and argunent as desired,
including an examnation and cross-examnation of all wtnesses.
As has becone customary in the presentation of the evidence in
interest arbitrations in the State of Illinois, pursuant to the
above-nentioned Act nuch of the evidence canme in by way of oral
presentation by counsel for this Village and Union, respectively,
and their references to the docunentary evidence admtted into the
record, including 8 exhibits proffered into the record by the Union
and 30 exhibits proffered into the record by this Village, all of
which | fornmerly admtted into evidence at the conclusion of the
evidentiary hearing in this matter.

A 166- page stenographic transcript of the interest arbitration
heari ng was nade. At the hearing, the parties summarized their
respective positions orally, chose not to file post-hearing briefs,
and the date for issuance of this Qpinion and Award was set and
subsequent|ly extended, so that the final date for the arbitrator to
render this Opinion and Anard was ordered to be August 25, 2005.

1. BACKGROUND

The facts of record establish that this Village is located in
northeastern Illinois in what is comonly referred to as the
Chicago land area. Specifically, the Village of Bensenville is in
close proximty to the OHare International Arport and, at several

points, is actually adjacent to O Hare Airport. |Its governance is



conducted by a Mayor and Village Board, the record evidence further
shows. The Village enploys 35 sworn officers, six of whom are
sergeants, in addition to Police Chief Cosman. The six sergeants
are in a separate bargaining unit, represented by Teansters Loca

Union No. 714. There is a current collective bargai ning agreenent
covering the sergeants' wunit, effective May 1, 2003 to April 30

2006.

The record further disclose that there are firefighters
enpl oyed by this Village and that they are covered by a bargaining
unit represented by a local of the International Association of
Firefighters (1AFF). The parties have indicated that the Village
and the firefighters' I|abor organization were, at the tine of the
interest arbitration hearings in this case, still in negotiations
for a collective bargai ni ng agreenent.

The evidence of record also discloses that this Union MA P
Chapter 165, represents a bargaining unit of 29 sworn police
officers and has represented this police unit for a nunber of year

The parties further agree that there have been several collective
bar gai ni ng agreenments between these parties covering the terns and
conditions of enploynment of the sworn police officers represented
by MA P. The nost recent collective bargai ning agreenent prior to
the current | abor contract between the parties expired m dni ght My
1, 2003 and was replaced by the current agreenent, which was agreed
to on Novenber 4, 2003, retroactive to May 1 (Er. Exs. 10-11; Union
Ex. A).



The instant case raises several difficult and unusua
gquestions with respect to the actual issues before ne and their
proper resolution, but the essential facts are not in dispute, |
not e. Perhaps the nost salient fact is that in the late fall or
early of 2001, the Village nmade a decision to adopt a new "public
safety initiative" which involved the incorporation of police and
firefighters being transforned into "public safety officers
(PSGs) ™.

The basic idea is that police officers should be cross trained
to act as "first responders"” in situations that would normally
require a firefighter or an energency nedi cal technician (EMI) and
firefighters would be simlarly cross trained to act as peace
of ficers under certain circunstances, the Village asserts. Thi s
i dea, according to the Village, germ nated because of the terrorist
attacks of Septenber 11, 2001. In response to the changed
circunstances and perceptions after "9/11", the Village, concerned
over its proximty to OHare International Airport and the
potential for a serious involvenent of its safety forces in the
event of sone sort of terrorist action at O Hare Field, concluded
that the overall efficiency and capability of its entire safety
departnment would be enhanced by this significant change in the
traditional roles of sworn police officers and firefighters.

Certainly by March, 2002, the Bensenville "Public Safety
Program was held out to the public as established policy and al so

was made part of an announcenent soliciting applications to becone



a police officer inthis Village. (Er. Exs. 1-2). For exanple, as
part of the March 6, 2002 job solicitation announcenent for police
officer, it was stated that new candi dates for enploynent "nust
receive certification as Police Oficer, Firefighter Il and EM-B
to successfully conplete their 18 nonths probation.” This job
announcenent continued with the statenment that "police officers may
be assigned to a variety of Public Safety duties including fire and
police activities." (Ers. Ex.2).

As both parties clearly acknow edge, this decision had far
reaching ramfications for the negotiations that preceded the
current collective bargaining agreenent. First, there are only two
other nunicipalities in Illinois which currently have a simlar
integrated public safety programutilizing "public safely officers”
in the manor contenplated by this Village, nanely, the villages of
A encoe and Rosenont, two other Chicago land nunicipalities,
although the Gty of Peoria at sonme point in the recent past also
had a sim/lar program

Although it is the Village's assertion that the sergeants'
bargaining unit represented by Teanster Local 714 bought into the
idea relatively quickly (especially when a 12% prem umin pay above
the across the board pay scale for sergeants was agreed to for
their current contract) and although it is unclear what the precise
position of the firefighters bargaining unit and the | AFF has been
from the evidence on this record, there is absolutely no doubt

M A. P. Local 165 and the bargaining unit enployees it represented



at first totally rejected the whole idea of the public safety
initiative out of hand when the idea was first brought up, the
evi dence al so establi shes.

| ndeed, as part of the collective bargaining process for the
now current contract, this chapter of MA P. fought the concept of
sworn peace officers being trained and assigned to any duties that
require a Firefighter Il or EMI-B for nost of the negotiations for
the current contract, i.e., from md-2002 until OCctober, 2003, the
evidence of record discloses. The bargaining history also reveals
that the negotiations went beyond the prior contract's expiration
date of mdnight, April 30, 2003, | further note. Mor eover ,
because of the sharp difference of opinion over the changes that
Managenent desired as part of its Public Safety Initiative, the
parties also noted at hearing that, effectively, this can be
characterized as one of active warfare between the Union and
Village based on the difference of opinion over whether police
officers could be mandated to becone public safety officers, wth
firefighter and EMI duties in the normal course of events.

Both parties went to great pains to detail at the hearing of
this matter just how bitter and intense the disagreenent over the
propriety of Managenent's establishing of Public Safety Initiative
becane. The parties agree that unfair |abor practices were filed
by this Union with the Illinois Labor Rel ations Board, based on its
belief that the Enployer was inplenmenting changes concerning the

basic duties and working assignments of bargaining unit nenbers



surely mandatory subjects of bargai ning under the Act, unilaterally
and w thout good faith negotiations with MA P

The Enployer, in turn, believed it had a right to at |east
hire and train individuals after the above-noted public
announcenent as Public Safety Oficers (PSCGs), trained to be
certified under the requirenents of the State of Illinois both as
sworn peace officers and as Firefighter 11/EM-B, since these new
hires began their enploynent under the PSO rubric and requirenents.

The I LRB agreed with the Union's contention that the Enpl oyer nade
unilateral changes in the terns and conditions of enploynent of the
enpl oyees in the MA P.-represented police bargaining unit and thus
found that this Village had coomtted an unfair |abor practice by
disregarding its duty to negotiate over a mandatory subject of
bar gai ni ng, nanely, the broad concept and details of any changes in
duties of police officers under the Public Safety Initiative.

This Village therefore challenged the Union's charges and | LRB
findings of an unfair |abor practice in court. Both sides denmanded
injunctive relief, apparently, although none was granted for any
aspect of this litigation. Manwhile, there was wi de spread nedi a
coverage of the acrinonious negotiations and litigation and very
public displays of conflict between the Village and M A P. Chapter
165 from the start of the negotiations for the current contract
until at |east Cctober, 2003, the evidence suggests.

According to the Enployer, one of the mgjor stunbling blocks

t hroughout the negotiations for the current contract, at |east



prior to Cctober, 2003, was MA P.'s insistence that any changes
from normal or traditional police officer duties for enployees in
this bargaining unit had to cone in exchange for a big increase in
t heir pay.

The Village, on the other hand, naintained that the bargaining
unit nenbers pay already was high when judged by the pay rates in
conparabl e comunities. It consistently offered no premum in
conpensation in exchange for its demand that the nenbers of the
bargaining unit "endorse and support” the Village's proposal to
cross train its public safety personnel (police and fire). Thi s
was despite the fact that Managenent, at that tine, agreed to pay
its teanster-represented sergeants' unit a 12% premum above
scale, to support the Public Safety Initiative for each sergeant,
but only when that sergeant obtained a Firefighter Il certification
(9% and a EMI-B certification (3% and assuned additional duties
in accordance with those certifications, the Enployer stated.

It is also the position of Mnagenent that in early QOctober
2003, a breakthrough in the stalemated negotiations between the
Village and this Union occurred when Managenent agreed to offer the
i dentical conpensation package to its police officers as it had
agreed to with its Sergeants. Specifically, the offer for a 12%
pay premumto the nenbers of this bargaining unit was predicated
on several undertakings by this Unit, the evidence indicates.

First, the offer was conditioned on the nenbers of the

bargaining wunit endorsing and supporting the Village's public



safety initiative. Second, Managenent denanded a specific
agreenent be placed in the l|labor contract that the Village "may
utilize menbers of the bargaining unit in the capacity of 'public
safety officers', and may train and assign bargaining unit nenbers
to firefighter and EMI duties, subject to the terns [of the |abor
contract]."

Third, in order to obtain the 12% pay differential over scale,
an officer would be required to obtain a certification as a
Firefighter 1l and as an EMI-B (9% for the Firefighter I
certification and 3% for the EMI-B certification, which are the
identical ternms in the Sergeants' |abor contract).

As the record stands, it is sonewhat unclear in precisely what
sequence sone of these demands were formul ated by the Enpl oyer and
presented to this Union. This is so because, at hearing, the
Enpl oyer sought to introduce rejected Enployer Exhibit 7, an "off
the record" proposal by the Union presented to Managenent on
Cctober 13, 2003, as well as testinony concerning the details of
that off-the-record "MA P./Bensenville Issues List." Upon
objection by the Union, | ruled that the docunent and proffered
testinony were inadmssible, despite the Enployer's strenuous
argunment that the information was needed for a fair and ful
understanding of the context of the negotiations leading to the
current |abor contract between these parties, as well as the
details about how the resolution of the inpasse over the public

service initiative cane to be achi eved.
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Since | believed that "off-the-record" neans precisely that, |
did not change ny ruling on that issue. As the Union has argued,
al though the specific interchanges on Cctober 13 and 14, 2003
between the parties may not be absolutely clear as a result of ny
not admtting the proffered Managenent exhibit and testinony, still
there is anple evidence of the on-the-record exchanges of proposals
and counter-proposals so as to form a factual predicate for both
parties' differing contentions concerning the bargaining history
that resulted in the current |abor contract, | note.

What is absolutely clear from the evidence of record is that
the Enployer's offer of a potential 12% pay premum to nenbers of
this bargaining unit identical to that already agreed to by the
Sergeants' Unit, for at |least 21 bargaining unit nenbers, as well
as whatever the Union presented in response in its Cctober 13, 2003
of f-the-record proposal resulted in the Enpl oyer nmaki ng an offer on
Cctober 14, 2003, concerning its public safety initiative, as part
of a draft Menorandum of Agreenment presented by it to the Union
that day, which, after further bargaining on sone details, becane
the current Section 10.8 of the parties' contract.

It is also apparent that the agreenent on the final |anguage
of Section 10.8 cleared the way for agreenent on the overal
contract. Tentative agreenent on the current contract was reached
on Novenber 4, 2003, and the contract was finally approved on
Novenber 14, 2003, retroactive to Mdnight, My 1, 2003, | note.
(See Er. Ex. 10; Un. Ex. A).

-11-



Because of the inportance of Section 10.8 to the resolution of

the issues currently presented to nme, and because both the Union

and the Enployer rely on several parts, if not all, of this Section

10. 0O,

The

the entire section is set forth hereinafter:
Section 10.8 Public Safety Initiative.

menbers of the bargaining unit endorse and support the
Village's efforts to expand and enhance public safety services
and to cross train public safety personnel in furtherance of
those public safety initiatives. Therefore, the parties agree
that, as a result of this Collective Bargai ni ng Agreenent, the
Village may utilize nenbers of the bargaining unit in the
capacity of "public safety officers,” and may train and assign
bargai ning unit nmenbers to firefighter and EMI duties, subject
to the terns of this Agreenent. The parties further agree

-12-



that there shall be a mninum of twenty-one (21) officers who wl|
function in the capacity of "public safety officers.” These
positions shall first be offered on a voluntary basis to
menbers of the bargaining unit on seniority. [|f the mninm
is not achieved, inverse seniority will be applied to fill the
requi red m ni num

Menbers of the bargaining unit, who are not currently designated as
public safety officers, who were hired prior to MNarch 25,
2001, and who volunteer for public safety training agree to
use their best efforts to becone certified as Firefighters 1|1
and EMI-B. Al nenbers of the bargaining unit understand they
must maintain their certifications, if achieved, and be
eligible to perform such duties. Provi ded, however, those
menbers of the unit hired prior to March 25, 2001, who are not
currently designated as public safety officers, may not be
disciplined for their good faith failure to conplete and/or
pass the requisite training nor wll they be disciplined
because they are unable to perform public safety duties as a
result of a bona fide nedical condition.

Regarding the public safety initiative, the parties agree to
negotiate changes in schedules, operational pr ocedur es

m ni rum trai ning and chain-of-comand issues, subject to the

provisions of the Inpasse Resolution Procedures of the

II'linois Public Labor Relations Act. The parties agree to

initiate said negotiations within forty-five (45) days of the

execution of this Agreenent.

The key provision of this case is, of course, the final
paragraph of Section 10.8, quoted immediately above. Thi s
paragraph sets forth the parties' agreenment to negotiate changes in
schedul es, operational procedures, mninum training and "chai n-of-
command issues.” Additionally, the subject paragraph provided for
the parties to initiate these negotiations within 45 days of the
execution of the |abor agreenent which, as noted above, turned out
to be Novenber 14, 2003, the evidence establishes.

There is also no dispute that the 45 day tine franme was
adhered to, since Enployer's Exhibit 12 reveals that MAP

presented a proposal for a Side Letter regarding "public safety
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i ssues" pursuant to its understanding of the provisions of Section
10. 8 on January 6, 2004.

As the above-quoted final paragraph to Section 10.8
contenpl ated, the parties then began negotiations for what the
Union continues to call a Side Letter but what Mnagenent chooses
to denomnate the "set aside issues" still open regarding its
public safety initiative.

After the Union's first proposal for the "Side Letter,"
Managenent quickly advised in witing that at |least 2 issues then
currently brought up by the Union seenmed outside the matters the
parties had commtted for l|ater discussion and negotiation under
the rubric of Section 10.8, as Managenent read it.

The first Union proposals revealed thenselves to include the
four Duty Standards and Provi sions about Uniforns. As to the four
itenms the parties clearly commtted thenselves to negotiate in a
Side Letter, or "as set asides", nanely, changes in schedule,
operational procedures, mninum training and chain-of-comand
issues, it quickly becane evident that the parties as of January,
2004, were very far apart as to both the proper paraneters for
negotiations on these itens and what the just agreed-to provisions
of Section 10.8 neant in specific and concrete terns.

Perhaps forenmost with respect to the areas of disagreenent
that becane apparent the first exchange of proposals was the
parties' conpletely different perspective on what renained to be

negoti ated "as set asides". During the negotiations, and indeed at
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the arbitration hearing, MAP. argues that its commtnent to
endorse and support the public safety initiative of this Village
was limted to its nenbers becomng "first responders” as the sole
change in their work status. Their belief is that the intent was
the PSCs were to be a suppl enental workforce whose certifications
did not transform bargaining unit menbers into firefighters or
EFTs, as this Village would have it, MA P. insists.

To be a first responder, the Union strongly maintains,
permtted nenbers of this bargaining unit now called "PSGs" to be
utilized as a supplenent to the firefighter and EMI workforce and
to fill in the gaps on the scene until regular firefighters or EMIs
arrived on the fire ground or at the nedical energency. For those
pur poses, police PSCs are to be used within the Village limts and
never outside the Village, under any nutual aid agreenents that may
be applicable to the Village's Fire Departnent. The |aw
enforcenent officer would have basic equipment in his or her
vehicle and basic skills to help out for that short period of tine
when the police officer, by virtue of already being on the street,
could arrive to help, and that was what MA P. foresaw when they
agreed to the provisions of Section 10.8, the proposals in the
bargaining for the Side Letter presented by MAWP. clearly
refl ected.

Specifically, MA P.'s proposals for a Side Letter throughout
much of 2004 (or at least wuntil that GOctober) contained the

fol |l ow ng:
"No specific assignnments to a fire departnent or the fires
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station itself for police PSGCs; the maintenance of the 8

hour per day normal police officer work schedul e;

provision for proper training for certification as

Firefighter 1ls and EMI-B for the nenbers of the

bargai ning unit who volunteer for public safety training

as per the requirenents of Section 10.8, paragraph 2; no

assignnment to drive fire vehicles or operate fire

equipmrent as a fire apparatus engineer (FAE); no

requirenents for training to becone an FAE or obtain a

certification to operate fire equipnent or simlar

requirenment to obtain a license to drive fire vehicles;

and no assignment to any other firefighter duties or

t asks. "

In the ensuing negotiations, which finally came to span 10
mont hs, until Cctober 13, 2004, the Enpl oyer consistently disagreed
with each of these propositions, |I note. For exanple, the Village
argued that it was inproper to place on the table limtations on
the Village's right to assign or schedule bargaining unit PSGCs,
since the "set asides" for bargaining under Section 10.8 and
Managenent did not seek changes in the traditional 8 hour schedul e
for any PSO by virtue of the "set asides."

Smlarly, the Union demand, over tine, that the Enployer
specifically coormt to not assigned PSGs to the fire station, did
not fall wunder either the changes in schedule or operational
procedure "set asides” and thus was outside the scope of
negoti ati ons proper under Section 10.8, the Enpl oyer contended.

Moreover, the training proposals of the Union during
negotiations were not focused on mninum training, but were
designed to prevent Managenent from assigning PSGs in this
bargaining unit for training for FAE certification or to obtain a
commercial driver's license so as to permt such an enployee to

drive a fire truck, the Enpl oyer contended.
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The chai n- of -command proposals proffered by the Union, as the
Enpl oyer saw it, were designed to |imt Managenent and direction of
these PSGs to the police chain-of-command, the Enployer also
averred. As already explained, the demands for additiona
restrictions on proper uniform fitness for duty, and also for
manning limtations on PSGs potentially performng firefighter
assignnents, as negotiations progressed, were all outside the
requirenents of the "set aside" provisions of Section 10.8, the
Vill age repeatedly assert ed.

The drastic differences between this Union and this Enployer's
beliefs as to the nature of the commtnent of both to the safety
program initiative caused the stretching out of negotiations for
the Side Letter already described, and, essentially, these
negotiations to becone conpletely stalled by summer, 2004, the
record evidence reveals. Once again, the parties began to engage
in litigation, with the Union filing another unfair |abor practice
charging a refusal to bargain over nmandatory subjects of bargaining
and unil ateral changes in working conditions by this Village.

The Enployer, believing it had the authority to assign
training for those nenbers of the bargaining unit who had
volunteered for PSO assignnent beyond training solely for
certification for Firefighter Il or EMI-B certification, assigned
several individuals to receive training as Fire Apparatus ENngi neers
or fire vehicle drivers. Again, no relief was granted and both

sides, apparently, appeal ed sone aspects of the resulting Illinois
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Labor Relations Board decisions on the various charges to the
courts. Thr oughout, the parties continued to negotiate, the
evi dence of record reflects.

Despite the Village's disclainmers as regards its obligation to
bargai n assi gnment and manning issues, uniforns or fitness for duty
questions, offers were exchanged on these itens, as well as the
other topics nentioned above, especially in Septenber, 2004, the
evidence further discloses. After sonme tradeoffs on chain-of-
command and operational procedures, as well as training, a
commtnent by the Enployer to nmaintain a manning |evel of at |east
four police officers on the street at all tinmes was reached in
Sept enber, 2004. That fact, apparently, anong others, triggered a
further flurry of negotiations, wherein the Union dropped nmajority
testing as a proposal and several other itens relating to
limtations on work assi gnnents.

Finally, the parties negotiated a tentative agreenent for the
"set asides" or Side Letter on COctober 13, 2004. Each bargai ning
commttee commtted to recommend ratification and approval, the
evi dence of record al so plainly denonstrates.

Gven the fact of this arbitration, there should be no
surprise that when the Union's bargaining commttee presented the
tentative agreenment on the Side Letter just nentioned to the
chapter for ratification on Novenber 4, 2004, the nenbership, by a
vote of 16 to 7, voted down the tentatively agreed to Side Letter

agr eenent . It is also to be renenbered that, although early
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proposals for the "set aside" negotiations had provided for those
negoti ations being subject to the provisions of the parties

grievance arbitration provisions set forth in Article I X of their
| abor contract, the final paragraph of Section 10.8, quoted above,
as actually contained in the collective bargaining agreenent,
provi des for these negotiations to be "subject to the provisions of
the Inpasse Resolution Procedures of the Illinois Public Labor
Rel ations Act."

As discussed earlier, it was under these provisions that the
current interest arbitration was held to resolve the outstanding
issues relating to the negotiations for the Side Letter or "set
asi de" agreenent contenplated by the final paragraph of Section
10.8 of the parties' |abor contract.

It was wupon these facts that this case cane to ne for
resol uti on. Al so, pursuant to these provisions, the parties
entered into the stipulations noted above and presented their
respective final offers.

I11. THE PARTIES FI NAL OFFERS

A MAP.'s Final Ofer

In its final offer, the Union has proposed that instead of
adopting a Side Letter based on the parties' presentation at this
hearing, | should directly adopt a nodification to Section 10.8 of
the parties' contract so as to precisely reflect Union's final
offers, as well as the evidence presented at hearing to support

these offers, and the statutory factors relevant to this dispute,
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as provided under the Act. (Un. Ex. B)

Additionally, the Union presents as another nodification to
the parties' |abor contract its final offer on uniforns entitled
Section 12.3 (Un. Ex. . Alternatively, the Union requests that I
adopt these exact proposals as a Side Letter, in the event that it
is ny conclusion that that vehicle for achieving agreenent is
requi red under the unique circunstances which causes this case to
arise in the first place.

Specifically, the Union's final offers as presented at hearing
are as follows:

Section 10.8 Public Safety Initiative.

The nenbers of the bargaining unit endorse and support the
Village's efforts to expand and enhance public safety services
and to cross train public safety personnel in furtherance of
those public safety initiatives. There-fore, the parties
agree that, as a result of this Collective Bargaining
Agreenent, the Village may utilize nenbers of the bargaining
unit in the capacity of "public safety officers,” and may
train and assign bargaining unit nmenbers to firefighter and
EMI duties, subject to the terns of this Agreenent. The
parties further agree that there shall be a m ni numof twenty-
one (21) officers who will function in the capacity of "public
safety officers.” These positions shall first be offered on a
voluntary basis to nenbers of the bargaining unit based on
seniority. If the mninmnumis not achieved, inverse seniority
will be applied to fill the required m ni mum

Menbers of the bargaining unit, who are not currently designated as
public safety officers, who were hired prior to March 25,
2001, and who volunteer for public safety training agree to
use their best efforts to becone certified as Firefighters 1|1
and EMI-B. Al nenbers of the bargaining unit understand they
must maintain their certifications, if achieved, and be
eligible to perform such duties. Provi ded, however, those
menbers of the unit hired prior to March 25, 2001, who are not
currently designated as public safety officers, may not be
disciplined for their good faith failure to conplete and/or
pass the requisite training nor wll they be disciplined
because they are unable to perform public safety duties as a
result of a bona fide nedical condition.
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Regarding the public safety initiative, the parties agree to

negotiate changes 1in schedules, operational procedures

mninmum training and chain of command issues, subject to the
provisions of the Inpasse Resolution Procedures of the
ITTinois Public Labor Relations Act. The parties agree to
initiate said negotiations within forty-five (45) days of the
execution of this Agreenent.
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Public Safety Assignnents. Menbers of the bargaining unit are to
be used for the purpose of supporting trained fire and EMI
personnel at the scene of a fire. No nenber of the bargaining
unit shall be trained or assigned to work as a Fire Apparatus
Engineer or to operate fire emergency vehicles. Absent
energency circunstances, no nenber of the bargaining unit
shall be assigned to work at a fire station

Schedul es. The parties recognize that covered officers shal
continue to work pursuant to the existing eight (8) hour shift
schedul es, and that said schedul es may not be nodified w thout
first bargaining over the proposed changes pursuant to the
IIlinois Public Labor Relations Act.

Chain of Command. The parties agree that covered officers are
subject to the chain of comand regulations set forth in
Bensenville Public Safety Departnent Procedure No.4.008 and
No. 4.009, as issued on August 6, 2004.

Public Safety Certification of Probationary Oficers. Probationary
offrcers who have not been aftforded an opportunity to conplete
the firefighter Il and EMI basic training and testing shall
not be disciplined for a failure to obtain necessary
certifications. Said officers shall not be required to serve
an extended probationary period as a result of the Village's
failure to provide such training or testing opportunities.
Probationary officers who have unsuccessfully tested for
certification for firefighter Il or EMI basic shall have their
probationary periods extended until such time as they can
obtain the necessary certifications. No probationary officer
shall be afforded nore than three (3) testing oppor-tunities
each for firefighter 11 or EM basic certification. The
Village shall endeavor to provide reasonable assistance to
probationary enployees in their efforts to achieve the
necessary certifications.

Public Safety Certification of Veteran Oficers. As it regards
officers hired before March 25, 2001, a maxi mum of three (3)
of those officers who are nedically/physically unable to
obtain Firefighter 1l certification may still attenpt to
obtain EMI certification pursuant to the provisions of the
Col | ecti ve Bargai ni ng Agreenent.

* * * *

Section 12.3 Uniforns. The parties agree that, with the exception
of officers assigned to plain clothes duties, all nenbers of
the bargaining unit shall be issued and required to wear the
sane basic uniform It is agreed that the Village shall have
the discretion to select the color and design of the basic
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uniform and may require officers to wear specific patches or
other identifying itens for the purpose of designating
specialty assignnents or status as public safety officers.

B. The Village's Final Ofer
Uniforns. The parties agree that, with the exception of officers

assigned to plain clothes duties, all nenbers of the
bargaining unit shall be issued and required to wear the sane
basic uniform It is agreed that the Village shall have the

discretion to select the color and design of the basic
uniform and may require officers to wear specific patches or
other identifying itens for the purpose of designating
specialty assignnents or status as public safety officers.

Public Safety Oficer Assignnents. The parties agree that the
Village may continue to utilize and train bargaining unit
menbers for firefighter/EMI duties to include driving of
vehicles, being assigned to a fire station during regular
pol i ce schedul es, and/or engineer duties (FAE), so long as the
Fire Departnment conplies with existing safety standards of the
Oficer of State Fire Marshal (OSFM, which may be changed or
adopted from tine to time, and so long as all training
requiring certification conplies with and adheres to the
standards set forth by the OSFM During the term of this
Agreenent, the Village wll require no nore than fourteen (14)
bargai ning unit enployees to be trained as set forth herein.
Said training and assignnents shall be offered on a voluntary
basis to nenbers of the bargaining unit based upon seniority.

If the mninmum is not achieved, inverse seniority wll be
used to neet that m ni mum

Should a nenber of the bargaining unit be assigned to any of the
duties set forth above, the duration of the schedul ed
assignnent shall not exceed the officer's normal schedul ed
shift. No covered officer shall be assigned as set forth
above if said assignment would result in the nunber of
bargai ning unit menbers assigned to regular patrol duties fal
bel ow four (4) officers. No covered officer shall be assigned
as set forth above unless said officer has been certified for
FAE and/or for the operation of fire vehicles. It is under-
stood that, should the requirenents of this paragraph not be
nmet, any shift vacancy in the fire departnent shall be filled

through alternate neans. Oficers trained and certified
pursuant to this provision, once assigned to fire station
duties during their normal shift, will not be noved back to

patrol duties during that sane shift, except for energency
circunstances and previously scheduled and conmmunicated
trai ni ng.

Schedul es. The parties recognize that covered officers shal
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continue to work pursuant to the existing eight (8) hour shift
schedul es, and that said schedul es may not be nodified w thout
first bargaining over the proposed changes pursuant to the
Illinois Public Labor Relations Act.

Chain of Conmmand. The parties agree that covered officers are
subject to the chain of comrand regulations set forth in
Bensenville Police Departnment GCeneral Oder No. 4.009, in
effect at the time of execution of this Side Letter of
Agr eenent .

Public Safety Certification of Probationary Oficers. Probationary
of ficers who have not been afforded an opportunity to conplete
the firefighter Il and EMI basic training and testing shall
not be disciplined for a failure to obtain necessary
certifications. Said officers shall not be required to serve
an extended probationary period as a result of the Village's
failure to provide such training or testing opportunities.
Probationary officers who have unsuccessfully tested for
certification for firefighter Il or EM basic shall have their
probationary periods extended until such time as they can
obtain the necessary certifications. No probationary officer
shall be afforded nore than three (3) testing oppor-tunities
each for firefighter 1l or EMI basic certification. The
Village shall endeavor to provide reasonable assistance to
probationary enployees in their efforts to achieve the
necessary certifications.

Public Safety Certification of Veteran Oficers. As it regards
officers hired before March 25, 2001, a nmaxi mum of three (3)
of those officers who are nedically/physically unable to
obtain Firefighter 11 certification may still attenpt to
obtain EMI certification pursuant to the provisions of the
Col | ecti ve Bargai ni ng Agreenent.

The Union and the Village hereby agree to incorporate the above
into the existing Collective Bargai ning Agreenent.

(Er. Ex. 26)
V. CONTENTI ONS OF THE PARTI ES

A The Uni on
Based on the wunusual if not unique facts of this case, the
Union urges that its two final offers should be selected as nore

reasonable in all their aspects. The Union's argunents in support
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of that position may be summari zed as fol |l ows:
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1. Any analysis of the issues which have arisen in this case
must begin with the actual current |anguage of Section 10.8, when
read in its entirety. The Union stresses that the only specific
undertaking of the affected bargaining unit nmenbers is reflected at
Paragraph 2 of Section 10.8, which nerely provides that those
bargaining unit nmenbers who volunteer for public safety training
"agree to use their best efforts to becone certified as Firefighter
Il and EMI-B." It contends that Managenment has i nproperly sought
to expand that very limted commtnent, so as to permt this
enpl oyee to utilize mnmenbers of the bargaining unit as alnost
conpletely interchangeable with the regular firefighters and EMs
who were actually historically working in the Village's fire
departnent before its Public Safety initiative.

To the Union, not only does this interpretati on by Managenent
go far beyond any reasonable reading of Section 10.8, it also does
not follow the spirit in which the parties entered into agreenent
for Section 10.8 nor does it follow the precepts of good faith
bar gai ni ng, says MA P

2. The above argunent supporting the Union's narrow readi ng
of its commtnent under the provisions of Section 10.8 is supported
by the Village's own policies and procedures. Specifically, the
Union relies on two policies issued by the Bensenville Police
Departnment on January 11, 2003 (Un. Exs. D and E, entitled,
respectively, Firefighter Services Procedure and Energency Medica

Services Procedure), to show that this Enployer always has hel d out
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the coonmtnent that any acceptance of the Public Safety initiative
contenplated police PSCs being "first responders” and a very
[imted supplenent to the fire departnment's personnel.

Specifically, in these tw policies, it is set forth that
bargaining unit patrol officers who accept PSO status would be
trained and equi pped only to "provide firefighter services prior to
the arrival of a fully equipped fire service unit" and simlarly to
provide "basic life support (BLS) care, including defibrillation
prior to the arrival of an advanced |ife support (ALS) anbul ance.™

Mor eover, these two policies also contained express provision
that despite the existence of nutual aid agreenments w th other
agencies undertaken by the Village's fire departnent, those
i ndi vidual s who volunteer as patrol officer PSCs "will not respond
to fire calls outside the Village" and will simlarly not respond
"to medical calls outside of the Village."

Furthernore, the Union enphasizes two nore recent policies,
both issued on Septenber 1, 2004, reiterate the fact that PSO
patrol officers are nerely to provide first response and initia
treatment at an enmergency nedical or fire call, but are required to
provide those firefighter and EMI services only prior to the
arrival of a fully equipped fire service or |ife support (ALS)
anbul ance. See Un. Exs. F and G.

It is also the Union's reading of these two policies, both
issued by this Village well after the Collective Bargaining

Agreenment was negotiated, including current Section 10.8, | am
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remnded, that, once again, the fire departnent's nmutual aid
agreenents with other agencies would not require the patrol officer
PSCs to "respond to nedical calls" or "fire calls" outside this
Vil |l age. It is therefore the Union's position that | should
consi der and decide the issues arising in this case in light of the
officially communicated Village position that the specific role of
patrol officer PSCs was intended to be solely as a first responder
or supplenment to the fully equipped fire service or energency
medi cal care units of this fire departnent.

3. Thr oughout the negotiation process in Bensenville, the
Union has maintained its objection to negotiating changes in the
terms of enploynment and working conditions of bargaining unit
enployees in this wunit beyond the specific negotiated itens
unanbi guously set forth in the |abor agreenent. The pattern of
this Enpl oyer consistently unilaterally changi ng mandatory subjects
of bargaining in contravention of the Act had burdened this
bargai ni ng process and, the Union suggests, resulted in untoward
pressure on the Union's bargaining commttee.

It should be apparent from the facts of this case that the
tentative agreenent entered into by MA P.'s bargaining commttee
but clearly rejected by the chapter nenbership should not be
i mposed through ny fiat sinply because of the conceded exi stence of
that tentative agreenent, says this Union. In this given case, it
submts, the equities nmandate a respect for the denocratic process

enbodi ed by the rank and file's acknow edged refusal to ratify what
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is not the Enployer's final offer to resolve the critical issues of

t he novel PSO patrol officer work assignnent.
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4. The Union forthrightly concedes that there is case |aw
interpreting the potential applicable provisions of the Act which
permts an arbitrator to consider and even give substantial weight
to the fact of a tentative agreenent |ater presented in an interest
arbitration. No generalization why another arbitrator in a
separate and distinct case should provide binding guidance for the
resolution of this very unusual, if not unique, problemof what the
job duties of the patrol officer PSO properly may be under the
rubric of Section 10. 8.

It should be apparent from the facts of this case, asserts
MA P., that the enpl oyees working in this bargaining unit did not
trade away their rights to a normal work assignnment or work
schedule or grant permssion for Managenent to assign them
routinely to a fire station or to drive a fire truck or to be an
FAE for the pay premum involved. Any generalization about the
i nportance of tentative agreenments nust give way to the significant
changes in work assignnments or rolls that Mnagenent clains has
been established but that its own policies by their plain terns
refute, I amfinally told.

5. The Union's final offers on the nodification of Section
10.8 and on the new 12.3 of the parties' |abor contract therefore
shoul d be adopted, the Union thus urges.

B. The Vil l age

The Village's main argunents are summari zed bel ow

1. The Union's backhanded recognition of the accepted rule
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that tentative agreenents are given great weight under the
provisions of this Act, is certainly correct, as MA P. well knows.
Indeed, in this case, where the negotiations for the set aside
i ssues agreenent |asted over 10 nonths and the total negotiations
represented here essentially covered a tw year period, 1is
particularly reprehensible that this Union now hides behind its
representation that MA P.'s bargaining commttee was intimdated
into signing an agreenent not representing an arm s-1ength bargain.
This is especially true when the Union conmmttee was
represented at all times by able labor counsel, and its nenbers
were experienced negotiators, at least by the time the tw year
process finally played out, Managenent says. The point is that
this Side Letter Agreenment is the best evidence of what the parties
woul d obtain in collective bargaining even if this Union had the
option to strike, precisely because the agreenent is in fact what
t he authorized bargaining representatives of MA P. entered into in
good faith on Cctober 13, 2004, the Village submts.
2. By the sane token, it cannot be over enphasized that the
enpl oyees who rejected the Side Letter Agreenent already had

received the quid pro quo, that is, the opportunity for the 12% pay

premumfor volunteering for PSO status. This very substantial pay
prem umwas not granted by the Village nerely for having bargaining
unit menbers obtain a Firefighter Il or EMI-B certification, | am
t ol d.

VWhat both sides nust have understood, and in fact did
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understand, when the tradeoff for this hefty pay raise was
negotiated by the Union, was the express promse contained in the
first paragraph of Section 10.8 that the Village "may utilize
menbers of the bargaining unit in the capacity of 'public safety
officers," and may train and assign bargaining unit nenbers to
firefighter and EMI duties," subject only to the express terns of
this | abor contract, this Enployer further clains.

For the Union to argue otherwse, as it is doing here, is
ei ther downright naivete or bad faith on its own part, the Enployer
t heref ore argues.

The Union clai med that Managenent overreached when it began to
train patrol officer PSGs to drive fire equipnent and to be FAEs
takes on a very dark cast in these circunstances, the Enployer
opi nes. First, it enphasizes that the driver of a fire vehicle
nmerely required a commercial driver's license, which in turn can be
done in a matter of a day or two for those individuals who do not
al ready possess such |icensure.

SSmlarly, the FAE certification requires mninmm training
when conpared to the weeks of training already invested in each PSO
Sso as to permt him or her to obtain the Firefighter 11
certification. An FAE certification nmerely represents
famliarization with how the water punps work, which is basic to
the role of firefighters no the fire ground, the Enployer also
mai nt ai ns. Thus, <clearly these training activities and work

assignnents fall precisely wthin the wunanbiguous |anguage
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contained in the first paragraph of Section 10.8, quoted above.

To rule otherwise, to rule as the Union would have it that
sone additional negotiated pay enticenent is necessary to inplenent
t he al ready agreed upon and cl ear contractual |anguage of Paragraph
1 of Section 10.8 would, as a practical matter, gut the deal for
Managenent's point of view What the Union is asking is not only
that Managenent's already existing rights to utilize and assign
PSGs in accordance with the provision of Paragraph 1, Section 10.8
already noted, it wuld, as a practical matter, dimnish
Managenent's right to utilize these PSGs in a manner consistent
with its announced public safety programdown to a nullity. Sinply
put, the rank and file enployees covered by this bargaining unit
are in effect looking for a free ride in exchange for the 12% pay
i ncrease given themby the Village, Managenent says.

It is in this factual context, the Village insists, that the
rejection of the tentative deal by the bargaining unit nust be
consi der ed. Applying the applicable precedential standards set
forth in the prior decisions were rejected, arbitrators have found
three reasons upon which the rejection nust be judged. Al three
of these reasons, the Enpl oyer argues, favor the enforcenent of the
tentative agreenent by its adoption by nme, and cut against MA P.'s
argunent that the tentative agreenent should be disregarded and/or
gi ven no wei ght.

3. Specifically, the Enployer points out that there are three

generally accepted criteria for deciding what weight should be
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given a rejected, tentative agreenent. One is the circunstances
surrounding the negotiations that led to this agreenent, nanely,
was it negotiated in good faith by informed and responsible
representatives.

The second standard is the nature of the tentative agreenent
itself, that is, whether or not an analysis of the content of the
agreenent itself suggests that it is a reasonable reflection of and
accord the party actually mght have reached in a strike-driven
bar gai ni ng process.

An additional reason for a potential rejection articulated by
Arbitrator Briggs is whether or not the vote reflected legitimte
concern over financial or other aspects of the terns and conditions
of enploynent, a sinple or wunjustified desire for nore, or,
alternatively, a reflection of irrelevant, internal politics in the
rejecting entity.

The Enployer's response to its own articulation of the
appl i cable standards is that it characterizes what the chapter vote
rejecting the subject, tentative agreenent nust be considered to
represent the negative side of each of those criteria. This is so,
the Village again stresses, because both bargaining teans were able
and experienced; the Village showed its willingness to bargain in
good faith and conprom se by the bargaining history presented in
detail at the interest arbitration hearing;, and, to paraphrase from
the Enployer's argunment, the vote of the bargaining unit nenbers

nmust have been pronpted by irrationality, selfishness and a desire
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to renege on their commtnment to support the Public Safety
initiative in exchange for the 12% pay prem um over scal e.

4. The Village also nakes it clear that internal conpara-
bility favors its final offer in the instant case. It strongly
enphasi zes that the |abor contract between the Sergeants' Unit and
the Village contains identical |anguage as the first paragraph of
Section 10.8 of this labor contract. It further stresses that the
Sergeants received the sane 12% pay premum over scale for
volunteering to function as PSO Sergeants.

Moreover, the Sergeants have also been trained to drive fire
vehicles at the function as FAEs, all wthout a grievance or
protest whatsoever. By this fact, Managenent asserts, there is
direct proof that the identical |anguage has been interpreted by
both it and the Union representing the Sergeants' Unit to nean
precisely what MA P. now submts its nenbership never intended
understood or agreed to in exchanging their commtnment to support
the Public Safety initiative for the potential 12% bunp in pay over
scal e.

5. The Enployer also directly clains that at |east 10 of the
voters involved in the rejection of the ratification of the
tentative agreenent had been hired after Enployer Exhibits 1 and 2,
t he announcenent in 2001 concerning the Village's desire for the
Public Safety program and the March, 2002 actual job posting,
respectively, which gave notice as to the precise expectations or

desired range of duties of patrol officer and firefighter PSGCs.
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It is thus difficult for the Enployer to wunderstand the
current Union claim that, at least for those individuals, the
manner in which the Village desired to utilize menbers of the
bargaining unit in the capacity of Public Safety officers played
out . The inpact on these enpl oyees nust be considered much |ess
than in the situation of enployees hired before 2001, Managenent
cont ends. That at |east sonme of these enployees nust have voted
against ratification of the tentative agreenment given the nunber of
votes cast pro and con, causes the Enployer to argue that it nust
be found, that, for these individuals, at |east, their votes were
“"illegitimate and irrational."

6. For these reasons, Managenent urges that its final offer
for the tentative agreenent should be adopted as the nore
reasonabl e and consistent offer, in accordance with the applicable
standards under the Act and these specific factual circunstances.
As regards this final point, the Enployer strongly enphasizes that
four of the six itens in the tentative agreenent are identical to
the provisions in the Union's final offers. The only genuine
i ssues between the parties go to the overblown argunents of the
Union that assignnments to the fire house, in the discretion of
Managenent, during a PSO s nornmal 8 hour shift constitute a "change
in schedule" and the Union's bogus claim that FAE training and
duties and licensing and assignnment to drive a fire vehicle were
outside the scope of what was contenplated by the first paragraph

of Section 10.8, Managenent concl udes.
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V. DI SCUSSI ON AND FI NDI NGS

A The Rejected Tentative Agreenent

The parties reached a tentative agreenent on all issues with
respect to the Side Letter on Cctober 13, 2004, the record reveals,
but that tentative agreenent was rejected by MA P. Chapter 165, as
menti oned at several points above, by a vote of 16 to 7. At the
hearing, the parties' representatives strongly disputed what
wei ght, if any, should be accorded the rejected tentative agreenent
and the resolution of that dispute nust of necessity be ny first
task in deciding this case, | am persuaded. My anal ysis and
resolution of this issue foll ows.

1. The Illinois Arbitral Precedent

This inquiry begins with the charge given to Illinois interest
arbitrators by the line of arbitral authority that has devel oped
since inpasse resolution cane to police and fire in 1986 in this
state and the precedent inported fromthose that preceded IlIlinois
with third party resolution of interest disputes. The Arbitrator's
commssion is to approximate that to which the parties would have
agreed had they been able to reach a bil ateral agreenent.

In the view of sonme, what better indication of what the
parties woul d have agreed to than the agreenent actually reached by
their representatives? The parties' representatives are nost
often, if not nearly always, better inforned on the issues, the
conparables and the relative strengths and weaknesses of each

party's bargai ning positions. Who better than to delineate what
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the parties would have agreed to if an overall agreenent had been
reached? This view was adopted by Arbitrator Janes M O Reilly in
his Gty of Alton award:

There was no evidence that the tentative agreenent
reached on July 24, 1994 was negotiated based

upon a lack of knowl edge of parity
relationships, msinformation, or a |ack of
awar eness of external conparisons. Thus it

nmust be considered to have been negotiated in
good faith and the Neutral Arbitrator can find
no conpelling reason that he would be able to
render an Award whi ch woul d be nore reasonabl e
than the parties were able to achieve during
the collective bargaining process.?!

G hers lean nore to the denocratic side of the equation --
regardl ess of what the negotiators agreed to, it was understood to
be subject to ratification. Not hi ng should interfere with the
absolute right of the governing body or nenbership to vote to
approve or disapprove the tentative agreenent their representatives
reached. Arbitrator Peter Myers articulated this view in his

County of Sanganbn awar d:

Tentative agreenents reached during the course of
collective bargaining sessions are just what
their nane suggests, tentative. A tentative
agreenent on an issue has been reached by the
parties' bargaining repre-sentatives does not
represent the final step in the collective
bar gai ni ng process; such an agreenent instead
is an internediate step. For a tentative
agreenent to acquire any binding contractual
effect, it generally nust be presented to the
parties thenselves, ratified and ultimtely
executed before it may be inposed as binding
upon the parties' relationship.?

! Cty of Alton and | AFF Local No. 1255, FMCS No. 95-00225
(OReilly, 1995) at p. 3.

2 County of Sanganon and Sanganon County Sheriff and
Il1inois Fraternal Oder of Police Labor Council, S MA-97-54 at pp.
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Arbitrators OReilly and Meyers seem to represent the polar
extrenes on the question. However, this question has been raised
in several Illinois interest arbitrations, and while at first
reading the awards mght seemto be at extrene variance wth each
other, there is a pattern to the decisions. On sone occasions the
tentative agreenents were ignored by the neutral; on others they
were accorded sonme weight in the analysis. In still others, they
were given great weight.

A careful reading of those arbitration awards, and taking into
consideration all of the factors considered by the neutrals, a
consensus of opinion can be found.® Tentative agreenents, reached
in bilateral good faith negotiations, but subsequently rejected by
a party, are to be accorded sone weight in a subsequent interest
arbitration. What weight to be accorded is a question of the
speci fic circunstances of each case.

In his 2002 Cty of Chicago award, Arbitrator Steven Briggs

summed the positions of nmany of those Illinois interest arbitrators
who had previously considered the question in Illinois:
In the relatively short history of Illinois public

sector interest arbitration there have been a

handful of cases where a tentative agreenent

was negot i at ed by t he parties’

representatives, recomended for ratification
(..continued)

6- 7.

3 See, e.g., Gty of Peru and Illinois Fraternal Oder of
Pol i ce Labor Council, S MA-93-153 (Bernman, 1995); Gty of Wterl oo
and IllTinois Fraternal Oder of Police Labor Council, S MA-97-198

(Perkovich, 1999); and OGak Brook and Teansters Local 714, S MA-96-
73 (Benn, 1996).
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by the union bargaining team then rejected by
t he uni on mnenbership. The interest arbitra-
tors to whom those cases were presented had to
deci de what weight, if any, should be given to
the ternms of the negotiated settlenents. The
parties to these proceedings cited each of
those cases (citations omtted) and quoted
selectively from them in their post hearing

briefs. In the interest of brevity, the
undersigned Arbitrator will not repeat those
guotes here. Generally, Illinois interest

arbitrators have concluded that the weight to
be afforded a rejected tentative agreenent
depends upon:
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(1) the circunstances surrounding

t he

nego-

tiations that led to it (Was it negotiated in
good faith by inforned responsible representa-

tives?);

(2) the nature of the tentative agreenent
(I's it an accurate reflection of the accord
the parties would have reached in a nornal

strike-driven process? Is it Dbased

m scal cul ati on or other error?); and

itsel f

upon

(3) the reasons for rejection (Legitimte concern

over financial and other issues?

unjustified desire for nore? Internal

politics?)*

Anmong the arbitration awards that Briggs

opinion was that of Arbitrator CGeorge Fl eischi

A sinple,

uni on

reviewed in his

who al so consi dered

the inport of a tentative agreenent rejected by the union nenber-

ship in Schaunburg in 1994:

In dealing with this aspect of the dispute, a

bal ance nust be struck. On the one hand, it
of the
parties' respective bargaining teans not be
unnecessarily undeterm ned. Specifically, in
the case of the Union, its bargaining team
ought not be discouraged from exercising
occur on
both sides, if voluntary collective bargaining
is to work and arbitration avoided,
possible. dearly, the Union's nenbership had
the legal right to reject the proposed settle-
nment . However, the Union's nenbership (and

is inportant that the authority

| eader shi p. Sone risk taking nust

the Village Board) nust understand that,
bar gai ni ng

it is easy to second guess their

wher e

whi | e

teans, whenever a tentative agreenent s
rejected, it undermnes their authority and

ability to achieve voluntary settl enents.

On the other hand, serious consideration should be
given to the stated or apparent reasons for
tentative

either party's rejection of a

4 Gty of Chicago and Fraternal O der

of

Pol i ce Lodge #7

(Briggs, 2002), at pp. 19-20 (hereinafter "Gty of Chicago"). See

Er. Ex. 29.

-41-



agreenent. If, for exanple, the evidence were
to show that there was a significant
m sunder st andi ng as to t he terns or
inplications of the settlenent, those terns

ought not be considered persuasive. Under
t hose circunstances, there would Dbe, in
effect, no tentative agreenent. However, if

the terns are rejected sinply because of a
belief that it m ght have been possible to "do
a little better", the terns of the tentative
agreenent should be viewed as a valid indica-
tion of what the parties' own representatives
considered to be reasonable and given sone
wei ght in the deliberations.?
Nei t her Briggs nor Fl ei schl i f ound any error or
m sunder standing of the cost as a basis for the rejections by the
uni on nenberships in their cases. Rather, in each instance it was
determned the nenbership thought its negotiators had given away
too much at the table and should have "hung tough" to do better.
In both instances, the tentative agreenents were accorded wei ght --

described by Fleischli as "persuasive" in Village of Schaunburg and

as "significant weight" by Briggs in Gty of Chicago:

On balance, while the Board supports the FOP's
right to reject the Tentative Agreenment, it
al so recognizes that the Tentative Agreenent
reflects a delicate bal ance of accomodati on

Any significant change in that bal ance -- any
material nodification of the ecosystem that
has evol ved through the collective bargaining
process - could easily inflict nore harm than
good on the parties, their future relation-
ship, and on the many other entities affected
by the outcone of these proceedings. Accord-
ingly, and for the reasons explained in the
f oregoi ng paragraphs, the Board has decided to
give the Tentative Agreenent significant

5

Village of Schaunburg and Illinois Fraternal Oder of
Police Labor GCouncil, Schaunburg Lodge MNo. 71, S MA-93-155
(Fl el schli, 1994) at pp. 33-34.
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wei ght . °

Arbitrator Marvin HIl was presented wth an opportunity to
consider the weight to be given to rejected tentative agreenents in

his Gty of Wukegan decision. HIl indicated that he was in

accord wth Fleischli's Village of Schaunburg reasoni ng:

A tentative agreenent i1ndicates what the parties,
or their duly appointed represen-tatives
thought was a result otherwi se conducive to
their interests. They are the insiders and
presunptively know the environ-nent and
nunbers better than any neutral. Wi | e
certainly not dispositive (nor "res judicata")
of a specified result in an interest
arbitration, a party would be hard pressed to
argue that a tentative agreenent should be
i gnored by an arbitrator.’

Interestingly, based on the wunique facts of his case,
Arbitrator HIIl determned that the tentative agreenent in Waukegan
-- otherwise, in his view, entitled to great weight in the
arbitration -- would not be so honored because of a series of major
m stakes by the Gty's managenent regarding the terns that led to
the tentative agreenent.

| n managenent's words:

First, and nost inportantly, the Gty's bargaining
team erred in its calculations of the tota
cost of the Union's final offer of 4 percent
wages for each of the four years of the
proposed contract. Chief Negotiator Baird
confused the Union's offer of 4 percent plus a
2 percent equity wth an earlier, off-the-
record Union proposal of 4 percent plus a 1
percent equity adjustnent. As a result the

6

Gty of Chicago at p. 21.

! Gty of Waukegan and | AFF Local 473, S MA-00-141 (HII,
2001) at p. 66.
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CGty's bargaining team grossly underestinated
the total wage cost of the four-year contract.
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Second, Baird failed to recognize the fact that the
Union was proposing a wage system that
i nvol ved "doubl e- conpoundi ng"

Third, the conpressed bargaining/nediation tinme (2
1/2 hours) contributed to Baird s failure to
conpare the Union's offer to the other
external conparable comunities. Baird and
the bargaining team only later realized that
by adopting the Union's proposal, the Gty's
traditional econom c posi tion Vis-a-vis
conparable communities with regard to wages
would have drastically increased, wthout
consi deration of t he Gty's relatively
inferior and deteriorating economc position
Vi s-a-vis comunities such as Evanston.

Fourth, Baird failed to consider the lucrative
total econom c package that the |AFF bargain-
ing unit enpl oyees woul d obtain, when one also
factored in the tentatively agreed to
i ncreases in paranedic pay and hol i day pay.

Fifth, and finally, the bargaining team grossly
underestimated the inpact of the economc

settlenent with the |IAFF would have on other
@] tX bargaining units, nost notably the FCP

Arbitrator H Il credited the Gty's argunents as to the wage
portion of the tentative agreenent, not the remainder of the
settl enent.?® Cearly, the first two "errors" by the Wukegan
managenent team were of the type described by Arbitrator Fl eischl

in Village of Schaunburg. Failing to discern that the offer from

the fire union was different from a previous one goes to the
guestion of whether there was ever a "neeting of the mnds" in

Waukegan and certainly bears on the weight of the tentative

8 Gty of Waukegan at pp. 66-67.

o Gty of Waukegan at p. 67.
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agr eenent . The parties were not agreeing to the sane offer.
Failing to understand that the fire union was proposing a doubl e-
conmpoundi ng al so goes to the question of whether a true agreenent
was reached.

Every negotiator, whether experienced or amateur, knows that
he or she had better evaluate a proposed deal before accepting it.
Allowing a party to extricate itself from the inpact of a
tentative agreenent by pleading "dunb and carel ess" or by saying
the political wnds have shifted in the entity, here, MAP.
Chapter 165, should not be enough to award the consideration of the
tentatively negotiated terns of a labor contract, the better
reasoned decisions all strongly indicate. | definitely agree for
the reasons the Village and the above noted precedent have

specifically suggested, and | so hol d. *°
2.The Bensenville/MA. P. Chapter 165 Tentative Agreenent

What are the facts of this case against which the principles
adopted by Illinois interest arbitrators may be applied to
determne the weight to be given to this tentative agreenent?

Any review of the relevant facts nust begin wth the
acknowl edged fact that the Enployer nade a decision to start its

Public Safety initiative shortly after the tragic events of

10 Knowing the experience and sophistication of the

managenent negotiator in Waukegan, the last three "m stakes" cited
by the Enployer struck the Union advocate nore as the CGty's
negotiator graciously falling on his own sword in hopes of
strengthening the dty's chances of negating the tentative
agreenent. | tend to agree, given ny perspective on the argunents
pr esent ed.
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Septenber 11, 2001. The decision to nove along this new path was
predi cated on Managenent's belief that the Village's proximty to
O Hare International Airport resulted in a clear need to nmaxi mze
the efficiency in both its police and fire departnents, the
undi sputed facts of record show.

In accordance with this Managenent decision, it published
Enpl oyer's Exhibit 2, a public posting for job applicants to the
police departnent in February, 2002, showi ng that applicants for
police officer slots were to be returned to the police departnent
by March 6, 2002; that an orientation would be held at the police
departnent on March 6, 2002; and that a witten test and power test
were scheduled to be given on March 10, 2002. As part of this
solicitation for applicants, the Village, apparently for the first
time, stated that candidates for the police officer job "nust
receive certification as Police Oficer, Firefighter Il and EM-B
to successfully conplete their 18 nonth probation.” This circular
continued that "Police officers nmay be assigned to a variety of
Public Safety duty including fire and police activities." The
point is that this apparently was the first formal statenent
reflecting this Enployer's quest to hire public safety officers,
rather than traditionally trained and assigned police officers and
firefighters as part if the Village's new Public Safety initiative.

The record al so discloses that this Managenent decision to go
to a Public Safety Departnent, to be nmanned by public safety

officers along the lines described in detail above, sparked open
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warfare between this Union and the Village. Earlier portions of
this Qpinion and Award give in great detail the ensuing spate of
unfair |abor practices, litigation, and publicity canpai gns by both
the Village and this Union arising from Managenent's deci sion to go
this route in 2001 and 2002.

Utimately, after lengthy and tedious negotiations between
these parties, the record nakes clear, the current Collective
Bar gai ni ng Agreenent was achi eved, in Novenber, 2003, apparently in
|arge part by the parties' agreenent that the Village would trade
off a 12% pay prem um over scale for police officers to becone PSCs
in exchange for the bargaining unit's agreenent to "endorse and
support the Village's efforts to expand and enhance public safety
services and to cross train public safety personnel in furtherance
of those Public Safety initiatives.

The Union's concession to accede to the Village's plan for a
Public Safety Program is set forth in the first paragraph of
Section 10.8 of the parties' current contract, as quoted above.
Thi s paragraph also states, "The Village may utilize nenbers of the
bargaining unit in the capacity of 'public safety officers,' and
may train and assign bargaining unit nmenbers to firefighter and EMI
duties, subject to the terns of this Agreenent.”

However, the parties decided that the details of the
inplenmentation of that Union commtnent I|ikely required nore
i ntensive negotiations that would be better acconplished through

the device of a Side Letter or "set aside" issues to be done after
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the actual contract was agreed to and ratified by both the Village

and this Union. The agreenent to negotiate four separate itens is
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set forth in Paragraph 3 of Section 10.8, quoted above, at nunerous
poi nt s.

The "set aside" or reserved issues for bargaining as reflected
in Paragraph 3 were to be "changes in schedules, operational
procedures, mninum training and chain-of-comand issues."” A 45
day time period for the start of negotiations was al so provided for
in Paragraph 3 of Section 10.8, as was a provision that these
specific negotiations would be subject to the provisions of the
"I npasse Resolution Procedures of the 1Illinois Public Labor
Relations Act." Thus, the genesis for the tentative agreenent at
i ssue here was Section 10.8 of the current contract, the evidence
of record clearly establishes.

Negotiations for the S de Letter began in January, 2004.
Apparently, the same negotiators represented the Village and M A P.
as had done so in the negotiations for the current contract which
was ratified in Novenber, 2003, | note. This Union has never
suggested that its team was inexperienced or not authorized to
enter into the tentative agreenment under discussion here, | also
not e.

The record in this matter is, once again, replete with details
as to the wvarious proposals exchanged by the two bargaining
commttees in the ten nonths that ensued from the beginning of
bargaining for the S de Agreenent until the achievenent of a
tentative agreenent on Cctober 13, 2004. | al so enphasize that, as

the Village has suggested, there are nunerous exanples of trade-
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of fs made across-the-table, concessions and conprom ses by both the
negotiation team for the Union and the Village. One inportant
exanple is the Village's agreeing to a nmanning commtnent of four
police officers on the street at all tinmes before PSGs can be
utilized for other, non-traditional duties.

Another is the tentative agreenent with respect to uniforns,
even though that topic was actually not reserved under the
requi renents of Paragraph 3 of Section 10.8 for bargaining to be
covered by the Side Agreenent. In fact, significantly, four of the
six itens that are clained to be at issue currently, as reflected
in the parties' last offers, actually are identical in each of the
parties' final offers, set forth above, and reflect the specific
agreenents hammered out by the bargaining conmmttees in the
negoti ations for the tentative agreenent, | enphasize.

M/ conclusion is that certainly the first factor set forth by

Arbitrator Briggs in Gty of Chicago is fully satisfied in this

case and favors the Village's contention that the tentative
agreenent should be given controlling weight here. | enphasi ze
that there is not one bit of evidence that the Union's bargaining
team was not experienced, conpetent and authorized to act as it did
in this bargaining. | also stress that conprom ses and trade-offs
were made, and that at least as to the agreenent as to limtations
on manning, the trade-off was to adopt the Union's proposal, and
not the Village's position on that nmatter. The ten nonths of

negoti ations also reflect that the specific circunstances of this
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case cannot be regarded as in any way showi ng that the negotiation
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process was not done in good faith by inforned and responsible
representatives fromboth sides, | find.
As to the second critical factor in Arbitrator Briggs' opinion

in Gty of Chicago is that for the tentative agreenent to be given

substantial weight, the nature of the deal nust be reviewed in
light of whether it was based upon mscal cul ation or sone sort of
other, simlar "error" by the bargaining team The only basis for
that sort of argument by this Union is its claimthat the Village's
applicable policies on their face limt Managenent to using police
officer PSGs solely for first responders and supplenents to the
fully trained firefighter service.
M/ response to this contention is that the Village policies
relied upon by this
Uni on, as guot ed
above, al | wer e

pronul gated prior to

t he Union's
bar gai ni ng t eam
entering into the

tentative agreenent
under scrutiny now,
t hat IS, bef ore
Cct ober 13, 2004.
I t S al so

significant to ne
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that, as wll be
devel oped bel ow,
t hat t he act ual
commtnent nade by
t he Uni on in
Par agr aph 1 of
Section 10. 8
directly deal i ng
with the utilization
of the PSGs by this
Village 'S much

br oader t han t hat

stated in t he
Village's f our
f or mal policies
currently under
scrutiny.

Gven those circunstances, | find | cannot agree with the

Union argunent that the tentative agreenent is contrary to the
negotiated terns of Section 10.8 or is an inaccurate reflection of
the accord these parties had actually already reached on the issue
of the utilization of PSGs as that conmmtnent was unanbi guously
stated in the first paragraph of Section 10.8. The four policies
so strongly relied upon by the Union as showing the tentative

agreenent went beyond the intent of the rank and file of Chapter
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165, thus are actually irrelevant to the bargaining process
presented in such detail on this record. Sinply put, these
policies cannot avoid ny conclusion that clear notice was given to
the nenbers of this Chapter by the terns of Section 10.8 of the
current contract as to the |likely scope of the Side Agreenent which
then in turn was negotiated and tentatively agreed to by this
Union's bargaining team No msinterpretation of intent,
m scal cul ation or other error trunps the deal actually struck, |
rul e.

The third critical factor in evaluating potential weight of a

tentative agreenent set forth in Gty of Chicago by Arbitrator

Briggs is a requirement for a careful review of the reasons for
rejection, if those reasons are ascertainable and/or presented on
the record at the interest arbitration. In this case, since four
of the six itens allegedly at issue in fact reflect identical
offers and a neeting of the mnds, the only tw areas of
di sagreenent relate to Managenent's demand to be able to train and
assign PSGs to FAE duty and/or to drive a fire vehicle and the
ability of this Enployer to assign PSCs to duty at a fire station
during their normally schedul ed ei ght hour shift.

The proffered reason for the rejection by this bargaining unit
of the tentatively agreed commtnents is that the tentative
agreement would permt such assignnent and wutilization. Such
Managenent actions are clearly well beyond the intent of MA P.

when it entered into Section 10.8, it however submts. Addi ti on-
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ally, if either of these rights are desired by Mnagenent, there
shoul d be a trade-off in pay or other benefits above and beyond the
12% prem um the Union also says. | disagree.

As already nentioned, as | see it, the basic commtnents in
the first paragraph of Section 10.8 are nuch broader than what the
Uni on now concedes them to be and would in fact permt precisely
these sorts of assignments and utilization by the Enployer, even
absent the tentative agreenent, | am persuaded by ny reading of the
clear language quoted at sever al points above concerning
utilization of the PSGs. Thus, to the extent the Union is arguing
that the "unilateral assignnment” of PSGs to train as FAEs or fire
engine truck drivers, or their wutilization in those capacities
during a normal 8 hour shift, is an unexpected and unfair expansion
of Section 10.8, | disagree. Consequently, | find this specific
contention as a basis for rejection of the tentative agreenent to
be ill-founded and irrational.

Al'l of the above observations shoul d suggest the answer to the
propriety of the final reason proffered by this Union for the
rejection by its rank and file of the tentative agreenent, that is,
that the training and utilization of PSGs as FAEs or truck drivers,
or their assignment to a fire station during a normal 8 hour shift,
on their face, represent additional extra duty which require nore
pay than the 12% wage prem um above scal e al ready provided for.

M/ response to this last assertion is that | stand conpletely

unconvinced and nothing presented by the Union on this record
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specifically supports its argunent that the 12% pay prem um does

not cover, and in fact was not intended to cover, precisely this

training and utilization of PSGCs, | rule.
In conclusion, | find the tentative agreenment was reached
bet ween experienced negotiators from both sides. I am also

persuaded that the only intervening event that altered the course
of ratification of the collective mnds of the nenbers of the
bargaining unit on the deal they had essentially agreed to al nost
exactly one year before their rejection of the ratification of this
Si de Agreenent. The enpl oyees covered by the bargaining unit
represented by this Union should not have the ability under these
circunstances to reject the tentative agreenent, and, essentially,
void it. The Village sent authorized negotiators to sit down wth
the Union and reach an agreenent, which they did. That agreenent
shoul d be enforced, absent any strong facts dictating sone other
conclusion, and | so rule.

B. I nternal Conparability

In this concededly unusual interest arbitration proceeding,
the only statutory factor included in Section 14(h) of the Act is
internal conparability, the facts of record show The i npact of
internal conparability, from the standpoint of the degree of proof
required in a given case, can be fairly characterized as sonewhat
el asti c. For instance, interest arbitrators normally give nuch
greater weight to external conparability for cost-of-living data or

conpari sons involving external conparability, | note.
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Soneti nmes, however, internal conparability is nore seriously
considered in cases where the issues are of a non-econom c nature.
The point is, in this case, the Sergeants’' Union and this Village
have a labor contract which contains |anguage identical to
Paragraph 1 of Section 10.8. How the parties to that agreenent
have interpreted the scope and reach of that |anguage is at |east
sonmewhat relevant to the resolution of this matter, | specifically
find.

Turning to the evidence as to how the Sergeants' Union and the
Village have interpreted the |anguage of Paragraph 1 of Section
10.8 of the contract actually before ne in applying that sane
| anguage in their contract, | find that no disputes or grievances
have arisen as to the Village's ability to train, assign or utilize
the Sergeant PSGs as FAEs or to drive fire vehicles.

Addi tionally, no disputes have arisen concerning work
assignnments to fire facilities for these Sergeants based on their
role in the public safety program | conclude that this statutory
factor plainly favors Managenent's interpretation of the reach and
scope of Section 10.8 in the |abor contract actually before ne, and
| specifically so hold.

C. The Unanbi guous Language of Section 10.8

As already referenced, | read the commtnents undertaken by
this Union and the enpl oyees of the bargaining unit represented by
MA P. as expressed in Paragraph 1 of Section 10.8 to be nuch

broader than MA P.'s reading here. As | see it, Paragraph 1
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establi shes a conprehensive commtnent for these enployees to be
PSGCs. The | anguage reflecting that provision has been quoted at
nunerous points above, | am quick to point out, and wll not be
once again recited here.

Addi tional ly, Paragraph 2 nerely identifies the core
certifications required of the 21 PSGs who were commtted to
function in that capacity by Paragraph 1. The references to
Firefighter Il and EMI-B, therefore, do not signify the sole
certification and training that may be required or the sole task to
be utilized by these PSCs, | rule. Al three paragraphs of Section
10.8 contenplate the ability of the Enployer to use the PSGs in a
way reflected by the provisions of the tentative agreenent, | thus
hold. Gwven this structure of Section 10.8, the strong presunption

must be that the tentative agreenent is proper and nust be enforced

as the nmore reasonable final offer, | therefore concl ude.
D. The Village's Fornal Policies
It is already noted, | am convinced that MAP. is wong in

its basic contention that the four polices referenced above support
its basic theory that PSGs may only be trained and utilized in the
capacity of first responders pursuant to the commtnents and terns
of the current |abor contract. The flaw in this argunment is that
all four policies were issued prior to the negotiation of the
tentative Side Agreenent which constitutes the Enployer's final
offer currently. To do as the Union asks, and find that these

policies control what happened at a point later in time is not
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conpl etely 1 ogical.

- 60-



Perhaps nore inportant, what this Union is really asking ne to

do is to engage in guesswork as to what value the 12% quid pro quo

truly was at the tine the deal for Section 10.8 was nmade, | am
per suaded. I am not in a position to do that in ny role as
interest arbitrator, | stress. 1In other words, despite the theory
and teaching of the Section 14(h) factors, | am essentially being
asked by this Union, at least indirectly, to weigh or judge the
cost benefit of two negotiated deals in interpreting their scope
and application, wholly apart from the actual |anguage crafted by
t he negoti ators. | find no authority in the statute to nake that

sort of judgnent, | particularly rule, based on ny firmbelief that

all the factors recited above mlitate agai nst such a finding here.

That determnation is the heart of this case, | enphasize, because
to find that the rank-and-file could accept the 12% prem um pay and
t hen have second thoughts about the value of that benefit in |ight
of the changes in duties put in place in actuality, and so reject
the subject tentative agreenent of MA P.'s bargaining team would
destroy all incentives for |abor and nmanagenent to bargain in good
faith, outside the interest arbitration process, | hold.

E. Concl usion
The facts of this case, by necessary inplication, nean that

the Village's position that the tentative agreenment should be
adopted as the nore reasonable final offer. All the factors
outlined imrediately above require precisely that finding and |

rule that the Village's final offer therefore nust be adopted.
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Wth these findings in mnd, | thus proceed to issue the follow ng
awar d.

VI.  AWARD

Using the authority vested in nme by Section 14 of the Act and
the parties' stipulations, | select the Village's final offer in
this matter, nanely, that the tentative agreenent set forth above
be enforced as a binding Side Agreenent for the remainder of the
current collective bargaining contract. On balance, this offer is
supported by convincing reasons as being nore appropriate than the
Union's two final offers, also as set forth above, and the
Village's final offer is also found by me to nore fully conply with
the applicable Section 14(h) decisional factors summarized above.

The adoption of the tentative agreenment is thus ordered, | rule.

Respectful ly submtted,

ELLI OTT H GOLDSTElI N
Arbitrator

August 10, 2005
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