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| nt roducti on

The prior collective bargaining agreenent between the
parties was in effect for the period April 1, 2000, through Mrch
31, 2003. Negotiations for a new agreenent continued beyond the
expiration date of the prior Agreenent. On June 2, 2003, the
parties reached tentative agreenent on several contract
provisions. On July 10, 2003, they entered into a Menorandum of
Agreenent resolving all outstanding issues, subject to
ratification by the Union nenbership and the Village Board of
Trustees. In a vote taken toward the end of July, 2003, the
Uni on nenbership rejected the Menorandum of Agreenment. The
parties returned to negotiations, but were unable to reach
agreenent on ei ght econom c and two noneconom c issues. The
di spute was then submtted to interest arbitration pursuant to
Section 14 of the Illinois Public Labor Relations Act, 5 ILCS
315/1 et seq., and the parties selected the undersigned to serve
as interest arbitrator.

Hearing was held at the Village Hall in Wnnetka,
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[I'linois, on January 7, 2004. On the day of the hearing, shortly
before it started, the parties exchanged final offers. A
conparison of the offers showed that they were identical or
virtually identical on five of the eight outstanding econom c

i ssues, leaving only three in dispute: Wages, Equity Adjustnent
Sti pend, and Medical Insurance. |In the course of the hearing,
however, it becane clear that the parties were very close on the
i ssue of Medical Insurance. Therefore the arbitrator remanded
that issue to the parties for further negotiation, and they were
able to reach agreenent. That |eaves only two econom c issues
for determ nation, Wages and Equity Adjustnent Stipend.

In addition, there were two nonecononi c i ssues
addressed at the hearing, Drug and Al cohol Testing and

Discipline. Inits brief, the Union withdrew its final offer on
Di scipline, conceding that in view of Cty of Markhamv.
Teansters, 299 IIl. App.3d 615 (1st Dist. 1998), discipline is

not a mandatory subject for bargaining for the Village because it
is a non-honme rule jurisdiction. The Union, however, requests
the arbitrator to take note that the identical provision on

di scipline was agreed to by the Village with the firefighters
al t hough the Village had no | egal obligation to bargain on the
i ssue. This shows, according to the Union, that the issue of
di scipline was inportant for both the Village and the
firefighters and was part of the overall quid pro quo in

resol ving those negotiations. In order to nmaintain internal
conparability, the Union urges, the arbitrator should consider
that quid pro quo when making his award in this case.

At the hearing the parties waived a three-nenber
arbitration panel and agreed that the undersigned should serve as
sole arbitrator in the case. The outstanding issues will now be
consi der ed.

WAGES

Union Final Ofer

The Union's final offer on Wage Schedul e, Section 14.1,
provi des for the foll ow ng wage increases:

Effective April 1, 2003: 4.00%

Effective April 1, 2004: 4.00%
Effective April 1, 2005: 4.00%

Village Final Ofer




The Village's final offer on WAage Schedul e, Section
14.1, provides for the foll owi ng wage increases:

Effective April 1, 2003: 3.75%

Effective April 1, 2004: 3.75%
Effective April 1, 2005: 3.75%

Uni on Position on Wage Schedul e

It is the Union's position that data from conparabl e
communities support its final offer and that its offer is also
justified as a reasonable quid pro quo for the increase to the
heal th i nsurance contribution agreed to by the Union in the
negoti ations. The Union notes that at the arbitration hearing
the Village argued that the purpose of interest arbitrationis to
try to define what the parties would have agreed to had they been
able to reach agreenent and that in this case the parties through
good faith bargaining did reach an agreenent.

The Union asserts that the Village's statenent of the
general principle underlying the arbitrator's duty is correct but
that the Village's position with respect to the facts of this
case is inconsistent with the Illinois Public Labor Rel ations Act
and the basic precepts of collective bargaining. The Union
argues that the collective bargaining process requires
ratification by the nenbership before it may enter into an
agreenent with the Village and that in the present case it did
not agree to settle the contract pursuant to the July 10, 2003,
tentative agreenent.

Adoption of the Village's reasoning, the Union
contends, would penalize the Union for follow ng the accepted
negoti ati on/recomendation/ratification process. The arbitrator,
the Union asserts, should support open conmunication and freedom
of choice that the nenbership's rejection of the tentative
agreenent represents and should not accept the Village's final
of fer on wages sol ely because the parties' negotiating teans
reached a tentative agreenent.

Anticipating that the Village will argue that its wage
schedul e shoul d be awarded because everyone else in the Village
received a 3.75 percent increase, the Union argues that the
Village provided the firefighters unit a better econom c package
followng this Union's "No" vote on ratification. |In addition,
the Union asserts, the Village is willing to treat police and
fire enployees differently on inportant noneconom c issues such



as drug testing and discipline, despite a professed desire to
treat themequally. This willingness, the Union contends,
undercuts any "dom no type" internal conparability argunment the
Village m ght make.

The Union has selected two other jurisdictions as
conpar abl e communities: Lake Forest and Prospect Heights. It
contends that conparisons with these jurisdictions support its
of fer on wages. From 2001 to 2003, the Union argues, Cty of
Lake Forest police officers averaged annual increases of 3.9%
and Prospect Heights officers, annual increases of 4.83% between
2001 and 2004. |Its proposal, the Union asserts, is consistent
with the wage progression for the Village's two nost conparable
communities and is nore reasonable than the Village's. Wile not
accepting the Village's proposed conparable jurisdictions, the
Uni on points out that Lincolnshire, the only other jurisdiction
besi des Lake Forest anmpong the Village's conparables with a
col l ective bargai ning agreenent, provides 4.0% wage increases in
each of the last two years of the current contract.

Its wage proposal, the Union contends, should al so be
evaluated in light of its agreenent to increase its contribution
to the premumfor famly health coverage by approximately 50%
over the termof the Agreenment or $480 annually for each officer.
Its wage offer, the Union argues, while only nodestly higher than
the Village's, helps to offset the negative financial inpact of
i ncreased health insurance contribution and hel ps to provide
W nnetka police officers with a true increase in wages conparabl e
to the wage increases being received by police officers in
conparabl e jurisdictions.

Village Position on WAage Schedul e

The Village takes the position that the Union has
failed to carry its heavy burden of establishing why the
Village's final offer on salaries that parallels the parties’
July, 2003, nmenorandum of agreenent should not be accepted by the
arbitrator. The Village argues that the reason the July 10,

2003, nenorandum of agreenent was not ratified was not the anount
of the wage increase but the | obbying efforts by the firefighters
bargai ning unit, who were adamantly opposed to random drug and

al cohol testing, and the belief of some police officers that they
shoul d get nore if they were going to accept random drug testing.
It asserts that the Union has not presented evidence to support
altering the 3.75% sal ary increases the negotiating teans of both
parties agreed to at the bargaining table.

Unequi vocal support for its position on wages, the
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Village argues, is found in the subsequent agreenent between the
Village and the | AFF providing the sane 3. 75% across-t he-board
wage increases for all three years of the new | AFF agreenent with
the Village. The Village cites interest arbitration decisions
whi ch have refused to depart from historical wage parity between
police and firefighting bargaining units in arguing that the fact
that the | AFF unit also agreed to the sanme wage settlenent is an
addi tional reason for accepting the Village's final offer on
salaries. To do otherwi se, the Village argues, would underm ne
coll ective bargaining in Wnnetka and undoubtedly lead to further
whi psawi ng between the police and fire bargaining units.

The jurisdictions that the Village contends are
conparabl e are Lake Forest, Northfield, Lincolnshire, and
Kenilworth. It argues that its final offer will result in police
officers receiving very conpetitive salaries as shown by a
conparison of the maxi num base salaries in effect as of My 1,
2003, in the other jurisdictions with Wnnetka's final offer of a
3.75% i ncrease. The average of the other jurisdictions, the
Village notes, is $62,917, while Wnnetka's of fer amounts to
$63, 695.

The Village argues that when the percentage increases
i n maxi mum base sal aries for 2003-04 in the other jurisdictions
are conpared with its proposed increase in Wnnetka the result
still supports its final offer of 3.75% because the average
increase for the other jurisdictions is 3.76% 1/100 of 1 percent
above its final offer.

The reasonabl eness of its final offer, the Village
contends, is even nore clear when the statutory criterion of
overal | conpensation is taken into account. In addition to base
wages, the Village asserts, anong the major benefits available to
all enployees in a given jurisdiction are |ongevity pay, where
applicable, pay for work on holidays, and incentive pay. The
Village calculates that a 15 year officer in Wnnetka would be
eligible to total conpensation of $66,069 for 2003-04 as opposed
to $65,834 for the next highest jurisdiction (Lincolnshire).
According to the Village's calculation, Lake Forest's total
conpensati on woul d cone to $64, 782.

Anot her statutory criterion that supports its fina
of fer on wages, the Village contends, is "[t] he average consuner
prices for goods and services, commonly known as the cost of
living." As of the date of the hearing, the Village notes, the
avai lable CPI-U and the CPI-Wfor the nost recent 12 nonths
nationally had increased respectively by 1.8% and 1.6% For the
Chi cago netropolitan area both the CPI-U and CPl-Wi ndexes had
increased by 1.2% After the conclusion of the hearing, BLS
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rel eased the CPl data for the 12 nonths endi ng January, 2004.
These, the Village points out, showed that for this period the
CPl-U and CPI-Wincreased respectively by 1.9%and 1.8% for the
Chi cago netropolitan area the 12-nonth increase endi ng January,
2004, on both indexes was 1.5%

The Vill age argues that based on the nost recent CP
data, and regardl ess of which index is used, the Village's final
wage offer, which will provide wage increases substantially nore
than the increases in any of the CPl indexes, is the nore
reasonabl e. The reasonabl eness of its offer is even clearer, the
Village asserts, when its pickup of the increased cost of
significant conponents of the CPl--a substantial portion of the
cost for health insurance, a uniformallowance, and a tuition
rei mbursenent program-is considered.

In support of its position the Village quotes from
interest arbitration awards which found support for a party's
position on wages based on which final offer nore nearly
reflected the anmount of increase in the cost of |iving.

The Village contends that its final offer on wages is
al so supported by the nost recent BLS Enpl oynent Cost | ndex
("ECI") and national wage negotiation data. The ECI for wages
and salaries for state and | ocal governnent enployees for the 12
nmont hs endi ng Decenber, 2003, the Village notes, increased by
2.1% down from3.2% for the 12 nont hs endi ng Decenber 2002.
According to the Village further support for its final offer on
wages is found in the BNA report that the year-to-date wei ghted
average first year wage increase for state and | ocal governnment
enpl oyees as of Decenber 18, 2003, was 2.2%

Anot her consi deration supporting its final offer on
wages, the Village contends, is the fact that it has not
experienced any difficulty in either attracting or retaining
qualified personnel. It notes that the police officer
eligibility list posted on Novenber 20, 2003, contains 120 nanes.

Finally the Village notes that another criterion listed
in Section 14(h) of the Illinois Public Labor Rel ations Act to be
considered in interest arbitration proceedings is "[t]he
interests and welfare of the public and the financial ability of
the unit of governnment to neet those costs.” The Village
contends that because of the dramatic change in its economc
ci rcunst ances since 2000, the interests and welfare of the public
support acceptance of its final wage offer

The Village asserts that it is not naking a pure
inability to pay argunent in this case, but that this does not
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mean that its financial situation is not relevant to this

proceeding. It quotes fromthe budget transmttal letter for the
2003-04 fiscal year where the Village's finance director stated
that after the 2002-03 budget had been approved ". . . state

shared revenues and other itens, many beyond the Village's
control, devel oped negatively to cause the Village's financi al
position to not rebound as was hoped."

The Village notes that the 2003-04 budget included the
elimnation of several positions and sone revenue enhancenents
froma 3% property tax increase, a 10% sewer rate increase, a
vehicle sticker fee increase, a 2%electric rate increase,

i ncreased commut er parking costs, and an increased denolition
fee. The Village cites the finance director's observation that
despite the cuts and revenue enhancenents Vill age expenses were
grow ng faster than revenue for the follow ng reasons: property
tax cap legislation; State mandates such as increased pension
benefit plan funding contributions, w thout providing a nmechanism
to pay for the costs; reduced revenue sharing between State and
muni ci palities; slow ng of overall econony; |ower interest
returns on operating reserve accounts and pension fund

i nvestnent; and continual skyrocketing cost of health care and
medi ci nes to nmake enpl oyee benefits nore costly.

The Village directs the arbitrator's attention to a
menor andum dat ed Cctober 11, 2002, to the village manager from
the finance director that states that, by state |law, the tax |evy
for police and fire pensions has increased 53. 9% over siXx years
or at an annual rate of 9.0% It asserts inits brief that "the
police officers represented by MAP in this case are the direct
beneficiaries of inproved pension benefits that the Village is
required to levy taxes to help fund."

The Village asserts that the tax cap | aw provi des that
muni ci palities such as Wnnetka that are not hone rule
jurisdictions can increase property taxes only by "an anount not
to exceed five per cent or the percentage increase in the
consuner price index during the 12-nonth cal endar year preceding
the |l evy year, whichever is less.”" It states that since the CP
for cal endar years 2002 and 2003 increased by only 2.4% and 1.9%
respectively, it could only increase its property tax by those
percentages. The Village contends that because of the "adverse
financial circunstances presently confronting the Village" and in
the face of layoffs and cuts on many fronts to address revenue
shortfalls despite actions to increase revenues, "now is not the
time to award the Village's police officers the additional wage
i ncreases enbodied in the Union's final offer on salaries that
are above what both bargaining teans agreed to at the bargaining
tabl e were reasonabl e . "



Arbitrator's Findings and Concl usi ons on Wage Schedul e

Conpar abl e Conmuniti es

The Union's nethod of selection has yielded only two
conparabl e jurisdictions, Lake Forest and Prospect Heights. Both
parties agree that Lake Forest is a conparable conmunity. The
Village chall enges the inclusion of Prospect Heights.

The arbitrator does not think that the Union's nethod
of selecting conparable comunities is reasonable. It uses only
two criteria, population and sales tax revenue. |If it decided to
use only two criteria, however, it does not explain why it chose
retail sales over assessed value of property. For nost
muni ci palities the |l evel of assessed evaluation is nore inportant
than sales tax inconme in the jurisdiction's ability to pay
because assessed val ue determ nes property tax revenues and, in
nost cases, revenue fromproperty tax is nmuch higher than from
sales tax. In addition, assessed valuation reflects the val ue of
property, and protection of property is one of the basic
responsibilities of a police officer.

Further, it is difficult to conpare jurisdictions with
regard to a police officers unit w thout having information about
the size of the police force, the crine rate, and the kinds of
crimes in the various jurisdictions.

The Village's choi ce of conparable jurisdictions al so
rai ses questions of nethodology. It uses three criteria to nmake
its selections: non-hone rule municipality, population of |ess
than 25,000, and a North Shore municipality within 10 m| es of
Wnnetka (Village Exh. 1). On this basis it comes up with the
jurisdictions of Kenilworth, Lake Forest, Lincolnshire, and
Nor t hfi el d.

The Village has cited no interest arbitration award
t hat has approved the determ nation of conparability on the basis
of whether a jurisdiction is a honme rule comunity. This
arbitrator finds the criterion questionable. First, although
home rule communities may have the legal right to tax property at
hi gher rates than non-home rule jurisdictions, neverthel ess there
are strong political pressures in honme rule conmunities not to
rai se property taxes excessively. For officials who wish to get
reel ected, these pressures can be just as effective as | aws.
Second, in non-honme rule communities, as Village Exhibit 23A
states, "A taxing district may increase its extension limtation
for a current levy year if that taxing district holds a
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referendum before the levy date at which a majority of voters
voting on the issue approves adoption of a higher extension
limtation." There was no evidence presented in this case of
such a referendum being pl aced before the voters of Wnnetka, |et
al one that a referendum was presented and failed to pass. Third,
there are neans other than property taxes for non-hone rul e
jurisdictions to raise additional revenue, as the record in this
case i ndeed shows has been done by Wnnetka. Absent a record
with statistical information show ng persuasively that, in fact,
ot herwi se conparable comunities raise significantly |ess
revenues by whatever neans they use dependi ng on whether or not
they are hone rule communities, this arbitrator is not prepared
to have conparability turn on hone rule status vel non

Since neither side has nade a persuasive case for
acceptance of its proposed conparable communities over the other
side's, and each side believes its jurisdictions to be
conparable, this arbitrator has decided to use the jurisdictions
proposed by both sides for conparison. The alternative would be
to have only Lake Forest for conparison. The arbitrator does not
rule out either side having its proposed jurisdictions accepted
in a future proceedi ng based on a nore conplete record. Each
side's proffered conparable jurisdictions will be considered
conpar abl e for purposes of this case only.

Fi ndi ngs and Concl usi ons on Wage Schedul e | ssue

In support of its position that external conparables
support the Union's request for a 4.0 percent wage increase, the
Uni on argues that from 2001 through 2003 police officers in Lake
Forest averaged annual increases of 3.9% The Union is thus
relying on the contract that is due to expire in Lake Forest on
April 30, 2004, rather than the new contract that the city of
Lake Forest and MAP are about to negotiate. W do not know how
the police officers in Lake Forest will fare under the new
contract about to be negoti ated--whether better or worse or about
the sane as the police officers in Wnnetka.

Even under the City's final offer, however, the police
officers in Wnnetka will do better financially in the first year
of their contract (4/1/03 to 3/31/04) than the police officers at
Lake Forest in the last year of their contract (5/01/03 to
4/30/04). Although the Village's final offer provides for a top
salary of $63,695 for the first year of the contract as conpared
with a top salary of $64,011 for the last year of the Lake Forest
agreenent, the Wnnetka officers nore than nake up the difference
by their | ower health insurance paynents.



Chapter president Daniel E. Wber, an active nenber of
the Union bargaining team testified that "obviously as you
I ncrease your insurance contribution . . . it's going to offset
what ever you are going to get in economc benefit in the wage
increase. So the two went hand in hand.” (Tr. 47). Stated
anot her way, every dollar spent nore by enpl oyees for health
insurance is the equivalent of a dollar |ess earned in wages.
Village Exhibit 42, not contested by the Union, shows that Lake
Forest police officers pay $173.81/nonth for fam |y coverage as
conpared with $70. 00/ nonth by Wnnetka police officers. The
di fference of $1,245.72 on an annual basis nore than makes up for
the $316 that Wnnetka police officers will earn less in fiscal
year 2003-04 than Lake Forest police officers in wages or salary.
The fact that the wages paid Lake Forest's police officers the
second and third years of their contract represent a 3.9%
i ncrease in wages each year does not nake the Lake Forest
contract better than the Wnnetka contract when the real earnings
each of those years by Wnnetka officers is greater in anount.

The Union al so argues that the wage increases at
Prospect Heights favor its final offer because Prospect Heights
of ficers averaged annual increases of 4.83% between 2001 and
2004. Union Exhibit 19 shows that for the contract year 5-1-03
to 4-30-04 the top wage for Prospect Heights officers is $60, 994,
wel |l below the Village's final offer of $63,695 for the 2003-04
contract year. The 4.5%increase for the final year of the
Prospect Heights contract (5-1-04 to 4-30-05) and the 5. 0%
increases in the first two years of that contract are reasonably
expl ained as an effort to catch Prospect Heights officers' wages
up to those of police officers in the surrounding communities.
For 2004-2005 Prospect Heights officers at top scale wll still
be earning $2,345 |l ess than Wnnetka police officers at the sane
| evel under the Village's final offer.

The Union further argues that its 4.0%final offer is
supported by the 4.0% i ncreases provided for in each of the |ast
two years of the current |abor agreement for Lincolnshire police
officers. In each of those years, however (5/1/03 to 4/30/04 and
5/1/04 to 4/30/05) the top base wage at Wnnetka under the Gty's
final offer would be significantly higher than the top base
salary at Lincolnshire ($1,042 and $924 respectively). The
Li ncol nshire contract therefore would not | end greater support to
the Union's final offer than to the Village's. The percentages
favor the Union while the dollars favor the Village. That is
hardly a basis for awardi ng a hi gher wage increase than agreed to
by the parties' experienced negotiators in their tentative
agreenent, subject to ratification by the nmenbership.
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The Union also asks the arbitrator to eval uate the
Uni on's proposed wage increase in light of its willingness to
voluntarily increase its share of the cost of health insurance.
Tentative agreenent on the Union's increased contri bution,
however, was reached prior to the signing of the July 10, 2003,
tentative agreenent. The various quid pro quos had al ready been
exchanged as of that date in arriving at an overall tentative
agreenent. Just as the Union now stresses the extent of its
contribution and its effect on real wages, the Village, no doubt,
enphasi zed in the negotiations, as it has done in this
proceedi ng, that health insurance costs have risen by 65% over
the past three years and that it pays nore than 95% of those
costs. It also probably argued, as per Village Exhibit 40, that
the trend is for enployees to absorb a bigger and bi gger share of
heal th insurance costs. The result of the discussions and
argunents was the tentative agreenent of July 10, 2003. The fact
that the enpl oyees increased their share of the prem um
contribution for famly coverage is not a reason now to grant the
enpl oyees a |l arger wage increase. That consideration was taken
into account in arriving at the 3.75%tentatively agreed to wage
increase in addition to the other terns of the contract.

On the other hand a statutory criterion which strongly
favors the Village's final offer in this case is cost-of-1living.
El kouri and El kouri, How Arbitration Wirks (Sixth Ed. 2003),

1425 explains how the cost-of-living standard is applied:

An appropriate base period nust be selected in
applying the cost of living standard. The base period
that is selected determnes the real wage that is to be
mai nt ai ned by the standard. Generally the date of the
|ast arbitration award or of the parties' |ast wage
negoti ations is used as the base date. [footnote
omtted]

If we take the effective date of the |ast contract as the base
period, we find that the percentage increase in police officers
wages that would result from acceptance of the Village's fina
offer would be well in excess of the percentage increase in the
cost of living during the sanme period.

The CPI-W I ndex for Chicago Metropolitan Area went up
from166.3 to 177.4 from April, 2000, to April, 2003, an increase
of 6.67% The top base wage rate for Wnnetka police officers on
April 1, 2000, was $57,450. It would go up to $63,695 effective
April 1, 2003, under the Village's proposal, an increase of
$6, 245 or 10.87% from April, 2000. The cost-of-living criterion
therefore strongly supports the reasonabl eness of the Village's
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final offer.

It is also cormmon in interest arbitration to conpare
the parties' offers wth the current novenent of the Consuner
Price Index. \Whichever CPl is used shows a increase of |ess than
2 percent in the cost of living for the 12 nonths endi ng January,
2004. Both final offers exceed the current inflation rate and
would result in a top wage rate effective with the first year of
the contract that would exceed the top wage rate for the first
year of the last contract by a percentage well in excess of the
percentage increase in the cost of living during that interim
peri od.

The Union asks the arbitrator to disregard the cost-of-
living factor on the bases that "the cost of l|iving has not had
an appreciable inpact on salary increases or other economc
benefits for the enployees of the Village or . . . conparable
jurisdictions for the past several years"; that the economc
climate has not depressed the wages of police officers or
firefighters in the past 12 nonths; and that "both parties
proposed wage increases in this case well in excess of the
current CPI."

| f either side proposed a wage increase below the
current inflation rate as neasured by the CPlI and the other
side's offer matched the CPlI, the cost-of-living criterion would
be deened to favor the side that matched the CPI. The sanme |ogic
woul d seemto suggest that the closer a party's offer conmes to
mrroring the novenent of the CPl, as opposed to bei ng above or
below it, the closer an offer approximates the |egislative intent
in making cost-of-living a criterion to be applied by interest
arbitrators in deciding cases under the Illinois Public Labor
Rel ations Act. Applying that standard, this arbitrator finds
that the Village's final offer on the wage schedul e better
satisfies the statutory cost-of-living criterion than the Union's
final offer.

Finally, the arbitrator finds that the fact that the
recently negotiated firefighters contract, which runs for the
sane period of tine as the police officers agreenent, provides
for the same percentage wage i ncrease for each year of the
contract as provided for in the Village's final offer strongly
favors that offer. The record shows that the two bargai ni ng
units consult each other during negotiations and try to match
each other's benefits. 1In addition, the wage increase gai ned by
firefighters is often given considerable weight by interest
arbitrators in police officer arbitrations in the sane
jurisdiction and vice versa. The fact that the Village's wage
offer is both very conpetitive with the conparable jurisdictions

12



and identical in percentages to what the firefighters accepted in
their negotiations is a strong reason for adopting the Village's
final offer on wages.

In sum neither the Union's or the Village's
conpar abl es supports acceptance of the Union's final offer over
the Village's. Lake Forest's 3.9% wage increases were negoti ated
under a prior contract, and for each of the contract years to
which a 3.9% i ncrease applies, the real wages for Wnnetka police
officers are higher. The average 4.83% i ncreases under the
t hree-year Prospect Heights contract appear to represent a catch-
up effort for that comunity's police officers. Wnnetka police
officers are nuch better paid for the two years that the term of
their old contract coincides with the existing Prospect Heights
contract and wll continue to be much better paid the third year
even under the Village's final offer. Wth regard to
Li ncol nshire, the 4% wage increases in each of the last two years
of the existing contract are not a reason for disregarding the
tentative agreenent reached in Wnnetka because, anong ot her
reasons, the final Village offer (which is consistent with the
tentati ve agreenent) provides a higher top base wage than the
Li ncol nshire agreement for each of the two years.?

The Uni on does not argue that the wages paid by the Village's
remai ni ng two conparabl e jurisdictions--Kenilworth and Northfield--
support the Union's offer over the Village's. The top base wage at
Wnnetka is considerably above Kenilworth's. Northfield s top base
wage for 2003-2004 exceeds the Village's final offer for that year
by $236. However, the Northfield contract provides no opportunity
for incentive pay. Al Wnnetka officers receive a $125 annua
firearms incentive, and all but one receive a yearly fitness
incentive of at |least $100. In addition, according to the
Village's evidence, Wnnetka police officers receive approxi mtely
$770 nore in annual holiday pay than Northfield police officers.
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On the other hand, the Village's final offer on wage
schedule is strongly supported by the cost-of-living statutory
criterion and by the fact that it provides annual percentage
i ncreases that exactly parallel the wage increases contained in
the firefighters agreenent for the sane contract term

The arbitrator, in ruling on the wage schedul e issue,
has taken all of the statutory criteria into account. There is
no claimor evidence that either side's proposal would require
t he Enpl oyer to act beyond its authority. Al stipulations of
the parties have been taken into consideration. The arbitrator
believes that in making his findings and concl usions he has taken
the interests and welfare of the public into account. The
financial ability of the Village to neet contractual costs has
been considered by the arbitrator but has not played a
controlling part in his decision. Overall conpensation has al so
been wei ghed to the extent shown in the foregoing discussion.

O her relevant factors have al so been considered as the
di scussi on shows.

The arbitrator concludes that the Village's final offer
shoul d be adopted on the wage scale issue. The tentative
agreenent of the parties would be an additional reason for
choosing the Village's offer. However, it is not necessary to
bring the tentative agreenent into the cal culation in deciding
the issue of wages. The conbination of the criteria of
conparison with other jurisdictions, the cost of living figures
for the relevant periods, and the internal conparison with the
firefighters makes for a strong case supporting the Village's
final offer on wages without reference to the tentative agreenent
of July 10, 2003.

EQUI TY ADJUSTMENT STI PEND

Union Final Ofer

The Uni on proposes to include the follow ng provision

The arbitrator finds that the wages and other benefits paid to
Keni lworth and Northfield police officers do not support a higher
wage settlenent for Wnnetka police officers than provided by the
Village's final offer.
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in Section 14.1 of the Agreenent:

Al l covered enpl oyees on the payroll as of the
date of execution of this Agreenent shall receive an
equity adjustnent stipend of $500.00. Said stipend
shall be paid within thirty (30) days of the execution
of this Agreenent.

Village Final Ofer

Equity Adjustnment Stipend - Since the Village's

w llingness to agree to an equity adjustnment was
specifically predicated upon ratification of the

Menor andum of Agreenent and the fact that the Vill age
woul d not have to expend significant suns in interest
arbitration, the Village's position is that there be no
equity adjustnent stipend since the Village is now
expendi ng significant suns in interest arbitration.

Uni on Position on Equity Adjustnent Stipend

The Union notes that the parties' prior agreenent
provided for an equity adjustnent stipend of $150. The Union
further notes that the prior firefighters agreenment also provided
a $150 stipend as does the current agreenent between the | AFF and
the Village. Its proposal, the Union asserts, "is nmade as an
effort to maintain the existing benefit, while also obtaining a
quid pro quo for police officers equivalent to that received by
the firefighters in exchange for that unit's concession on the
i ssue of random drug testing .

The Union notes the Village's argunent that it (the
Village) conditioned its agreenment to the $150 stipend for police
officers on the ratification by the nenbership of the tentative
agreenent. The Union disputes the Village's argunent and
contends that the evidence shows that the Village's agreenent to
the stipend was not contingent on ratification. The Union argues
that it is entitled to an additional stipend of $350 or a total
of $500.

A partial basis cited by the Union for the additional
stipend is that the firefighters contract contains inprovenents
beyond what has been offered the police officers as foll ows:

1. Inclusion of disciplinary issues in the Article IV

gri evance procedure and renoving the sanme fromthe
jurisdiction of the Wnnetka Board of Fire and Police
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Conmi ssi oners.

2. Reduction of the denom nator for determ nation of
firefighter hourly rates from 2912 to 2600 hours for
enpl oyees on a 24 hour shift. The Union cal cul ates
that for a firefighter at top salary this results the
first year of the contract in an increase of $237.74
annual Iy in holiday pay.

3. Increase in FLSA days from6 to 6-1/2, resulting the
first year of the contract in an annual increase of
$296.18 in pay for a firefighter at top salary.

4. Agreenent to increase the enployee's share of

i nsurance contribution increnentally over the period of
t he Agreenent.

5. Agreenent to 3.75% i ncrease across the board for a
three year contract.

6. Ratification stipend of $150, the sanme anmobunt as in
the prior firefighters contract.

7. A new $100 annual uniform all owance.

8. A new section providing for resolution of
di sciplinary issues through the contractual grievance
pr ocedure.

9. A drug and al cohol testing programnore favorable to
enpl oyees.

The Union has figured the economc value of the Village's
concessions for firefighters at top salary to be $633.92, not

i ncludi ng mai ntaining the existing equity adjustnment stipend.
Addi ti onal value, the Union contends, is found in the Village's
concessions regarding discipline and the grievance procedure.

The Union asserts that it "seeks this quid pro quo
[ above the previously agreed to equity stipend] for its
wi | lingness to agree to the inclusion of randomdrug testing in
the Agreenent."” The Union acknow edges that it al so gai ned
addi tional benefits in the current bargaining in the formof the
Village's "agreenent to a graduated increase in police officer
uni form al | owance over the period of the Agreenment, as well as
its agreenent to add one personal day for police officers.” The
personal day, the Union asserts, is valued at $265.60 and the
uni form al | owance, $60.00, or a total of $325.60. The Union
seeks the additional $350, besides the original $150 equity
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adj ustnment stipend, to bring its economc inprovenents up to the
| evel of those obtained by the firefighters and as consi deration
for its agreenent to include randomdrug testing in the new
contract. It asserts, "Under the rather unusual circunstances
present in this cause, the Union's is the nore reasonable offer
of the two, and ought to be adopted by the Arbitrator."

The Village's Position on Equity Adjustnment Stipend

The Village contends that the Union has not net its
heavy burden of establishing a conpelling justification for a
$500 equity stipend that was not included in the parties' July
10, 2003, nenorandum of agreenent. The Village asserts that
al t hough t he 2000- 2003 Agreenent included an equity adjustnent of
$150, the tentative agreement of July 10, 2003, did not include
an equity adjustnent.

To the extent that the Union demand is based on a
desire for renmuneration for agreeing to random drug and al cohol
testing, the Village argues, the demand ignores the fact that the
agreenent on random drug and al cohol testing was part and parcel
of the July 10, 2003, tentative agreenent, and that agreenent did
not provide for an equity stipend. "It has to be assuned," the
Village asserts, "that both parties were properly represented and
wel | acquainted with the equities, tradeoffs, and quid pro guos
at the tinme the July 10 MOA was signed by all nenbers of both
bargaining teans.” The Village views as "totally wthout nerit"
the contention that each nenber of the bargaining unit is now
entitled to a $500 equity stipend.

The $150 stipend paid to the firefighters is not a
precedent that provides support for the Union's demand, the
Vil |l age argues, because that stipend was specifically designated
a "ratification stipend" as an incentive for the nmenbership to
ratify the agreenent. Such incentive, the Enpl oyer asserts, is
not uncommon in collective bargaining and is inportant in the
public sector as a neans of avoiding the additional cost and
expense of further negotiations or interest arbitration.
"Ratification and the avoi dance of such additional costs and
expenses is the quid pro quo for a ratification stipend,” the
Village states. The Village argues that it would be getting no
quid pro quo for the Union's $500 equity sti pend.

The Village contends that any benefits obtained by the
firefighters in their new contract are not a valid reason for
awarding an equity stipend to the police officers unit. The
Village notes that the change in the divisor used to calcul ate
the hourly rate from 2912 to 2600 for all purposes, such as
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cal cul ating holiday pay, and not only for figuring the overtine
rate, was agreed to in June, 2003. This, the Village asserts,
was wel | before any agreenent between the firefighters and the
Village on drug and al cohol testing. It was done, according to
the Village, because the | AFF showed that the divisor was 2600
for all purposes in other jurisdictions and the Village w shed to
continue to be reasonably conpetitive with other North Shore fire
depart nents.

Wth regard to FLSA days, the Vill age acknow edges t hat
al though it had previously agreed with the | AFF that there would
be no change in the nunber of FLSA days, when agreenent was
reached on random drug and al cohol testing, the Village agreed to
i ncrease the nunber of FLSA days from6 to 6-1/2, or an
additional 12 hours. This, the Village asserts, was a quid pro
quo for the | AFF' s agreenent on random drug and al cohol testing
and was equivalent to the Village's agreenent to increase the
nunber of personal days for police officers as a quid pro quo for
random drug and al cohol testing. According to the Village,
because of nore work hours per year due to the firefighters' 24
hours on, 48 hours off work schedule, 12 hours of paid time off
for firefighters is the essential equivalent of 8 hours of paid
time off for police officers, who work on the basis of 40 hours
per week.

Wth regard to uniformall owance, the Village asserts
that the firefighters proposed and the Village agreed to a
uni form al l owance after the firefighters saw that this benefit
was provided to police officers in the July 10 nmenorandum of
agreenent. The $100 additional uniformallowance to
firefighters, according to the Village, takes effect only the
| ast year of the contract.? This, the Village asserts, should be
conpared with the total of $120 in additional uniform all owance
that the police officers will receive under the three year term
of their contract. The Village maintains that the total
conpensati on package it has offered to its police officers is
fully conpatible with the new | AFF contract and that there is no
justification for a $500 equity adjustment stipend.

’Section 13.8 of the new firefighters contract (Union Exh. 15)
states in pertinent part, "Effective with the first paycheck in
January 2005 (and with the first paycheck in each January
thereafter), each enployee will be paid a uniform and maintenance
al | omance of $100."
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Fi ndi ngs and Concl usi ons on Equity Adjustnent Stipend

Weight to be Gven to Tentative Agreenent

Arbitrator Fleischli, in his opinion and award dated
Septenber 15, 1994, between the Village of Schaunburg and Lodge
No. 71, FOP, Case No. S-MA-93-155, asserted that "[i]t would be
i nappropriate, under the law, to treat the terns of [a] tentative
agreenent as controlling.” The reason for this, he explained, is
that, in the case before him "both parties understood that the
terms of that agreenent were tentative in the sense that it was
subject to ratification by both parties.” He pointed out,
however, that the parties "nust understand that, while it is easy
to second guess their bargaining teans, whenever a tentative
agreenent is rejected, it undermnes their authority and ability
to achieve voluntary settlenents.”

Arbitrator Fleischli discussed the considerations that
go into determning the weight that should be given to a
tentative agreenent:

: | f, for exanple, the evidence were to show t hat
there was a significant m sunderstanding as to the
terms or inplications of the settlenent, those terns
ought not be considered persuasive. Under those

ci rcunstances, there would be, in effect, no tentative
agreenent. However, if the terns are rejected sinply
because of a belief that it m ght have been possible to
"do a little better,"” the ternms of the tentative
agreenent should be viewed as a valid indication of
what the parties' own representatives considered to be
reasonabl e and gi ven sone weight in the deliberations.

Arbitrator Fleischli also stated that a tentative agreenent has
"persuasive force" in enabling an interest arbitrator to carry
out his (or her) function to approxi mate "what the parties would
have or shoul d have reached thensel ves, know ng that either party
could force the inpasse into an interest arbitration proceeding."

In an opinion and award involving The Gty of Chicago
and FOP Lodge #7 dated February 5, 2002, arbitrator Steven Briggs
summari zed the weight that Illinois interest arbitrators have
given to tentative agreenents in what he said were "but a handful
of cases where a tentative agreenent was negotiated by the
parties' representatives, recommended for ratification by the
uni on bargaining team then rejected by the menbership.”
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: Generally Illinois interest arbitrators have
concluded that the weight to be afforded a rejected
tentative agreenent depends upon (1) the circunstances
surroundi ng the negotiations that led to it (Was it
negotiated in good faith by informed, responsible
representatives?); (2) the nature of the tentative
agreenent itself (Is it an accurate reflection of the
accord the parties would have reached in a nornal
strike-driven bargaining process? Is it based upon
m scal cul ation or other error?); and (3) the reasons
for the rejection (Legitimate concern over financi al
and other issues? A sinple, unjustified desire for
nore? Internal union politics?).

There is nore to effective collective bargaining than
exercising one's legal rights such as the right to reject the
agreenent that one's authorized negotiators have reached. For
coll ective bargaining to work, whether you are an enployer or a
union, if you choose an experienced bargaining teamto represent
you, give themthe authority to reach agreenent, and they act
within the scope of their authority after consulting with you,
you shoul d have a very good reason for rejecting the agreenent.
If rejection of an authorized bargaining teamis tentative
agreenent is treated as a normal feature of the collective
bar gai ni ng process, it will have a chilling effect on collective
bargai ning. The reasons for this were well expressed by
arbitrator Janmes V. Altieri:

It should be a principle of good faith bargaining
that, unless there is strong and inpelling reason to
repudi ate the agreenent arrived at by the bargaining
agent, the contract it agrees upon should be adopted
notw t hstanding that the principals my not find al
aspects of it conpletely palatable. Both sides
participating in the negotiations should be able to be
reasonably assured that any agreenent hanmered out w ||
in fact be final. |If this were not so and the
negoti ati ons becone nerely an interimstep toward the
ultimate final consummati on of agreenent, and future
further bargaining beconmes a |likelihood rather than an
unli kely exception, neither of the negotiating teans
can risk commtting its position fully before
ratification.

This in turn will inevitably lead either to
i npasses that could have been avoi ded, or to packages
much nore likely to invite refusal to ratify. The
authority of the bargaining representatives, in
practice as well as in theory, nust anmount to sonething
nore than the limted function to draft a work basis
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upon which further negotiations may thereafter proceed.
The inmportance of reserving the right to w thhold
ratification only as a safeguard agai nst any pal pabl e
m suse of the authority vested in the negotiating
commttee i s manifest.

* * %

It is true that the agreenent reached on Decenber
10, 1969, because it was subject to ratification,
cannot be regarded as conpl etely concl usive and
bi ndi ng. For reasons the undersigned has attenpted to
del i neate, however, he believes it is entitled to
considerable weight. |In effect the undersigned regards
the situation as one in which the burden is upon the
Board to denonstrate why the provisions agreed upon in
t he Decenber 10th contract should not be foll owed.
Manasquan Educati on Associ ati on and Board of Educati on
of the Borough of Manasquan, New Jersey (Janes V.
Altieri, 1970).

One m ght expand on what woul d be consi dered a proper
basis for rejecting a tentative agreenent, such as m st ake,
failure to consult, acting beyond the negotiating teams
authority, coercion by the other side, or some other unusual and
conpel ling circunstance. The hope that you nmay do better by
waiting to see what another bargaining unit does, however, is not
a good enough reason for rejecting an agreenent negotiated in
good faith by your experienced representatives with your
authority after consulting with you.

The arbitrator agrees with the approach of arbitrator
Altieri that the burden should be on the party that rejects a
tentative agreenent to show why some other provision than that
agreed to by the parties' negotiators should be adopted in
settlenment of the issue in dispute.

Anal ysis of Parties' Positions

In the present case, the Union is correct that the
record does not show that the wage equity adjustnent stipend was
agreed to in the July 10, 2003, nenorandum of agreenent as a
ratification stipend. The section of the agreenent relating to
ratification nmakes no nention of a ratification or equity bonus.
The stipend is covered in section 10 of the nmenorandum whi ch
states, "The remaining provisions of the parties' contract shal
be as set forth in the parties' 2000-2003 collective bargaining
agreenent. . . ." Section 14.1 of the 2000-2003 contract

21



provided for an equity adjustnment stipend of $150 w thout any
reference to ratification of the contract. Had the Union
proposed an equity adjustnment stipend in the ampunt of $150 as
part of its final offer in this case, the arbitrator would have
awarded it that anount on the basis that it was agreed to
unconditionally in the July 10 tentative agreenent.

The Uni on, however, is asking for a stipend nore than
three tines the anount originally agreed to. It gives three
reasons why police officers are entitled to this: 1) the
firefighters received $308.32 nore in econonic benefits ($633.92
excluding the equity stipend vs. $325.60) in their 2003-2006
contract than the police officers received in the July 10, 2003
tentative agreenent; 2) the Union seeks additional
quid pro quo for agreeing to the inclusion of random drug testing
in the agreenent; and 3) the firefighters agreenent was
addi tionally enhanced by the Village's agreenment to permt
enpl oyee discipline to be covered by the grievance procedure.

The two nmai n conponents of the greater econom c gains
the Union contends the firefighters received above that obtai ned
by the police officers are the reduction in the denom nator for
the determnation of firefighter hourly rates for all pay
pur poses and the increase of FLSA days from6 to 6-1/2. In
addition, the Village agreed to establish a new $100 annual
uni form all owance for firefighters. The police officers have had
a much | arger uniformallowance for years, but it was increased
by $60 to $650 over the termof the tentative agreenent.

According to the Village, the reason for the change in
the divisor was that in other jurisdictions the divisor was 2, 600
for all purposes, and the Village wi shed to remain reasonably
conpetitive with the other North Shore fire departnents. The
Uni on has not presented any data for other jurisdictions show ng
that the Village's explanation was not true. Unquestionably the
change in the denom nator provided an econom c benefit to the
firefighters. However, it is a benefit peculiarly applicable to
enpl oyees who work a 24 hour shift.

Prior to the change in the denom nator firefighters
recei ved vacation pay and holiday pay based on two different
cal cul ations. Both holiday pay and vacation pay are paid on an
hourly basis under the firefighters agreenent. See sections 8.1
and 9.1B of that agreenent. However, under the 2000-2003
firefighters agreenment holiday pay was conputed on the basis of
regul ar salary divided by 2,912 and vacation pay "based on the
enpl oyee's regular pay in effect on the payday i medi ately
precedi ng the enpl oyee's vacation.” The effect of changing the
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denom nator in the 2003-2006 contract was to make an hour of
hol i day pay and an hour of vacation pay substantially equal to
each ot her.

Police officers, however, have always had both holi day
pay and vacation pay cal culated on the basis of their regular
pay. See sections 8.2 and 9.2 of the 2000-2003 police officers
agreenent. As conpared wth the police officers contract, the
change nmerely nmade the nethod of cal culating holiday pay for
firefighters basically the same as for police officers, nanely,
on the basis of regular pay. So viewed, the fact that the change
also resulted in an econom c benefit for the firefighters does
not necessarily nean that it upset whatever parity exists between
the two bargaining units.?

At the tinme the Union negotiators entered into the
tentative agreenent with the Village negotiators, in addition to
t he wage schedul e i ncreases, the Union had received the foll ow ng
quid pro quos: increase in the pay per shift of the officer in
charge from $41 to $43 the first year and $44 and $45
respectively the second and third years; an increase in uniform
al | omance of $20 the first year, an additional $20 the second
year (or $40 over the allowance at the end of the prior
contract), and another additional $20 the third year, for a total
addi ti onal anount of $120 during the termof the contract; a $150
equity adjustnent stipend; and an additional personal day off
that could be cashed in at the end of the year if not used. The
addi ti onal personal day was specifically identified as a quid pro
quo "to get [the parties] over the hunp with respect to random
drug testing. . . ." (Tr. 67, 78). The Union brief values the
addi tional personal day for an officer at the top of the scale at
$325. 60.

Village Exhibit 30 shows that the | AFF and the Vill age
TA' d the reduction of the denom nator on June 24, 2003, well
before the tentative agreenent of the parties dated July 10,
2003. Since the record shows that the firefighter and police
of ficer negotiators were in touch with each other during the
entire negotiations (Tr. 79), it is not unlikely that the July 10
agreenent was entered into by the parties' bargaining teans with

3This arbitrator is not stating that there nust be absolute
parity between the two bargaining units. Exam nation of the prior
col l ective bargaining agreenents of the two units shows sone cl ear
di fferences. Nevertheless the record reveals that the two
bargaining units attenpt to achieve at |east sone rough equival ence
of benefits.
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full knowl edge on both sides that the firefighters had obtained a
reduction in the denom nator and that random drug testing was
still an open issue in the firefighter negotiations.

On the assunption that the Union bargaining team knew
the status of the | AFF negotiations, it follows that they made a
conscious decision to enter into an overall settlenment know ng
that the firefighters mght eventually agree to random drug
testing. The Union negotiators also would have known that just
as they required an additional quid pro quo for agreeing to
random testing, |AFF negotiators mght |ikew se do so.
Neverthel ess the Union negotiators, rightly in this arbitrator's
opi ni on, eval uated where they stood in the negotiations and
determ ned that they had a fair bargain worthy to be taken back
to the nmenbership for ratification

The alternative possibility is that the Union
bargai ning teamdid not know the details of where the | AFF
negoti ations stood as of July 10, 2003. Neverthel ess, eval uating
what had been agreed to as of July 10, the Union negotiators
concl uded that they had a good agreenent deserving of
ratification and signed off on the menorandum of agreenent
settling all outstanding issues subject to ratification by the
menber shi p.

It al so woul d have been reasonable for the Union
bargai ning teamto discount any all eged econom ¢ advantage to the
firefighters based on the reduction of the denom nator and the
new uni form al |l owance since the police officers already had
equi val ent benefits. Police officers' holiday pay was not
calculated on a different and | ess advant ageous formnul a than
their vacation pay. |In addition they already had a nuch hi gher
uni form all owance than the firefighters and were getting an
addi tional allowance in the new contract.

According to the evidence what prevented ratification
of the agreenent was that the firefighters | obbied the police
officers not to accept an agreenment that provided for random drug
testing, with the result that at the ratification neeting a
nunmber of nenbers spoke up and said that the firefighters woul d
never agree to randomdrug testing and that the police officers
shoul d either not agree to random drug testing or should get nore
if they agreed to it.

As it turned out the firefighters unit did agree to
random drug testing. That | eaves the Union basically in the
posture of arguing that the Union should get nore than it did in
the tentative agreenent. As the excerpts fromthe decisions of
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arbitrators Fleischli and Briggs show, however, it is the weight
of arbitral opinion that a party's desire to "do a little better”
is not a sufficient reason for an interest arbitrator to
disregard a tentative agreenent. Wat the Union is essentially
requesting on this issue is $350 nore than the tentative
agreenent all owed because it calculates the firefighters

econom ¢ benefit as worth approximately $308 nore than the police
officers' and it also wants a greater quid pro quo for agreeing
to include randomdrug testing in the agreenent. For a

bargai ning unit where the top base salary is over $63, 000
annually that is properly viewed as wanting to "do a little
better."* The Union has not provided a persuasive reason for

i ncreasing the equity adjustnent stipend above the anmount agreed
toin the tentative agreement. It has not carried its burden of
showi ng a conpelling reason why its final offer on equity

adj ust nrent stipend shoul d be adopted over what was provided on
this issue in the tentative agreenent.

We have here a little bit of a twst in that the
Village has al so departed fromthe terns of the tentative
agreenent. Although the Village clainms that the equity stipend
was in reality a ratification bonus, this arbitrator has found
that the tentative agreenent of July 10 cannot reasonably be read
as maki ng the $150 stipend contingent on ratification. Chapter
#54 President Daniel E. Wber also testified that he did not
understand the equity stipend as dependent on ratification (Tr.
66). Contrary to the Village's contention, the tentative
agreenent does provide for an equity stipend by neans of
par agraph 10, which states that "[t]he remaining provisions of
the parties' contract shall be as set forth in the parties' 2000-
2003 col l ective bargaining agreenent.” If this arbitrator had
t he power under the statute to require the Village to pay the
$150 stipend he would do so. However, by statute, the arbitrator
must choose between the Union's and the Village's final offers on
this econom c issue. Because the Union has requested a stipend
so nmuch above what the tentative agreenent calls for the
arbitrator reluctantly adopts the Village's final proposal on
this issue.

“I't should be reiterated, noreover, that the contention that
the firefighters got a better economc settlenent than the police
officers is questionable since decreasing the denomnator is a
benefit specific to enployees who work a 24 hour shift. I n
addition police officers' holiday pay has always been figured on
the sane basis as vacation pay. Further police officers have a
much higher wuniform allowance than firefighters, although, no
doubt, there are occupational reasons for the difference.
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DRUG AND ALCOHOL TESTI NG

Union Final Ofer

The Union final offer on drug and al cohol testing is
identical to the agreenent reached on that subject by the I AFF
and the Village and which is included in the current collective
bar gai ni ng agreenent between those parties. |t provides as
fol |l ows:

Section 22.6

A. Reasonabl e Suspicion Testing. The Police
Chi ef, Deputy Chief, or in their absence, the Sergeant,
may require an enployee to submt to a urine and/or
bl ood test where there is reasonable, individualized
suspi cion of inproper drug or al cohol use. In
addition, in the case of an autonobile accident
involving a serious personal injury or death, the
driver may be required to submt to drug and al cohol
testing. At the tine of the order to take the test,
the Police Chief, Deputy Chief or Sergeant, as the case
may be, shall provide an enpl oyee who is ordered to
submt to any such test wwth a witten statenent of the
facts upon which the reasonabl e suspicion is based.
Refusal to submt to such testing shall be subject to
di scipline up to and including di scharge.

Reasonabl e i ndi vi duali zed suspicion shall be
defined as: (Qbservabl e phenonena, such as direct
observation of use and/or physical synptons resulting
fromusing or being under the influence of alcohol or
control | ed substances (e.g. the aroma of al coholic
beverage or controll ed substance, and/or uncoordi nated
physi cal actions inconsistent wth previously observed
skill levels). A hunch or other such subjective
opi nion shall not be considered reasonabl e.

| f an enployee is going to be ordered to submt to
a reasonabl e suspicion test, the enpl oyee may request
that an on duty Union representative be present at the
time the order is given to the enployee. |If there is
no on-duty Union representative, the enpl oyee may
request that another enpl oyee be present.

B. Random Testing. Effective January 1, 2005, the
Vil lage may conduct random drug and al cohol testing up
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to three tines per calendar year. The pool used to
randomy sel ect enployees to be tested shall include
all sworn nenbers of the Wnnetka Police Departnent, as
well as the Village Manager. The total nunber of [sic
enpl oyees?] fromthe pool who are randomy tested per
cal endar year shall not exceed six (6). Such tests
shall only be conducted on Mndays through Fridays
between the hours of 8:00 a.m and 3:30 p.m There
shall be no randomtesting on holidays. Refusal to
submt to testing shall be subject to discipline up to
and i ncludi ng di schar ge.

C. Procedures. The Village shall use the offices
of the QOccupational Medicine Evanston d enbr ook
Associ ates (OVEGA), which is certified by the State of
II'linois to performdrug and/or al cohol testing for
such testing and shall be responsible for maintaining
the identity and integrity of the sanple. The Village
shall al so use the services of a Medical Review Oficer
(MRO) from OVEGA. The passing of urine will not be
directly witnessed unless there is reasonabl e suspicion
to believe that the enpl oyee may tanper with the
testing procedure. |If the first test results in a
positive finding based upon the applicable cutoff
standards, a GO M5 confirmatory test shall be conducted
on the same sanple. An initial positive screening test
result shall not be reported to the Village; only GC/ M5
confirmatory test results wll be reported to the
Vi |l age Manager and/or designee. The enployee will be
provided with a copy of any test results that the
Village receives. A portion of the test sanple, if
positive, shall be retained by the |aboratory for six
nmont hs so that the enpl oyee may arrange for another
confirmatory test (GO M5) to be conducted by a
| aboratory certified by the State of Illinois to
perform drug and/or al cohol testing of the enpl oyee's
choosing and at the enpl oyee's expense. \Were the
enpl oyee requests another confirmatory test, the
original testing |laboratory shall directly transfer the
test sanple to the certified | aboratory of the
enpl oyee' s choi ce.

D. Cutoff Standards. The cutoff standard for
determ nation of a positive finding of alcohol shall be
at a bl ood al cohol |evel of .04 or nore. The cutoff
standards for the determ nation of a positive finding
of drugs shall be:

[ Table omtted |isting various drugs, initial test
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| evel, and GO/ M5 test |evel for each drug. Drugs
listed are Anphetam nes, Barbiturates, Benzodi azepi nes,
Cocai ne netabolites, Marijuana netabolites, Methadone,
Met haqual one, Opi ates, Phencyclidine, and Propoxyphene]
Test results below the foregoing cutoff standards shal
be consi dered negati ve.

E. Prohibitions. The illegal use, sale or
possessi on of proscribed drugs at any tine while
enpl oyed by the Village, as well as abusing
prescription drugs, being under the influence of
al cohol or consum ng al cohol while on duty, may be
cause for discipline up to and including term nation.
Not hi ng herein shall be construed to prevent an
enpl oyee from asserting, or the Village or an
arbitrator considering, that there should be treatnent
inlieu of discipline in any proceedi ng.

F. Test Results. |If the test results are positive
for al cohol or for any controlled substance, the
enpl oyee shall not be conpensated for any tine
attributable to the test.

G Handling of First Positive Results. If an

enpl oyee tests positive for either drugs and/ or al cohol

as a result of randomtesting or reasonabl e suspicion
testing, the enpl oyee shall be permtted to return to
work as soon as possible after a positive test finding,
provi ded the enpl oyee nust undergo a return to work
al cohol or controlled substance test for which the
enpl oyee will not be conpensated, and provided the
results of any such test are negative. Such enpl oyee
shall be referred to the Enpl oyee Assi stance Program
for evaluation and therapeutic referral. A referred
enpl oyee shall have the right to evaluation and a
program of therapy by an agency not connected with the
Village, provided it has personnel trained in the
handl i ng and treatnent of drug and al cohol abuse and it
has been approved by the Village, which approval shal
not be unreasonably w thheld. The costs of either the
Village EAP or in an outside programshall be paid by
the Village to he extent such costs are covered by the
Village's health insurance program |f an enpl oyee
refuses such referral, or upon referral, refuses to
participate in reconmended therapy, discipline my be

i nposed up to and including discharge. Wile no
discipline wwll be inposed as long as the referred

enpl oyee is pursuing in good faith any recommended
t herapy, the enployee wll be subject to foll ow up
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testing during the period of therapy in accordance with
the foll ow ng:

- The nunber or frequency of followup tests,
whi ch shall be while on duty, shall be as
directed and may consist of up to six tests
inthe first twelve (12) nonths foll ow ng an
enpl oyee's return to work.

- Fol |l ow-up testing shall not exceed twelve
(12) nonths fromthe date of the enpl oyee's
return to work.

| f the enpl oyee tests positive a second tine, either
during the therapy period or thereafter, the enployee
may be subject to discipline up to and i ncl uding

di schar ge.

H. Enpl oyee Assistance Program Vol untary
requests for assistance with drug and/or al cohol
probl ens shall be held strictly confidential by the
Enpl oyee Assi stance Program and the Police Chief,
Vill age Manager, and the EAP Adm nistrator shall be the
only Vill age enpl oyees informed of any such request or
of any treatnent that may be given and they shall hold
such information strictly confidential.

Village Final Ofer

The Village's final offer on drug and al cohol testing
is the sanme as the drug and al cohol testing provisions included
in the menorandum of agreenent dated July 10, 2003, enbodying the
tentative agreenent of the parties on all issues in dispute:

Section 22.6. Drug and Al cohol Testing. The
Village nmay require an enployee to submt to urine
and/or blood tests if the Village determ nes there is
reasonabl e suspicion for such testing, and provides the
enpl oyee with the basis for such suspicion in witing
Wi thin 48 hours of the [sic time the?] test is
admnistered. |If the witten basis is not provided
prior to the actual test, a verbal statenent of the
basis will be provided prior to admnistering the test.

In addition, effective January 1, 2004, the Vill age
may conduct random drug and al cohol testing up to two
ti mes per calendar year. The total nunber of random
tests each tinme shall not exceed 25% of the total
nunmber of sworn enployees in the Wnnetka Police
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Department. |If the Village exercises its right to
conduct such randomtests, the group from which

enpl oyees will be selected randomy w il include al
sworn enpl oyees in the rank of police officer and
above. The sel ection of enployees to be randomy
tested shall be provided by the outside contractor that
the Village uses to randomy sel ect the enpl oyees who
are to be tested.

The Village shall use only licensed clinical
| aboratories for such testing and shall be responsible
for maintaining the proper chain of custody. The
taki ng of urine sanples shall not be w tnessed unl ess
there i s reasonabl e suspicion to believe the enpl oyee
is tanpering with the testing procedure. |If the first
test results in a positive finding, a confirmatory test
(GC/MS or a scientifically accurate equival ent) shal
be conducted. An initial positive test result shal
not be submtted to the Village unless a confirmatory
test result is also positive as to the sane sanpl e.
Upon request, the Village shall provide an enpl oyee
with a copy of any test results which the Village
receives with respect to such enpl oyee.

A portion of the tested sanple shall be retained
by the | aboratory so that the enpl oyee may arrange for
anot her confirmatory test (GC/Ms or a scientifically
accurate equivalent) to be conducted by a |icensed
clinical l|aboratory of the enpl oyee's choosing and at
t he enpl oyee's expense. Once the portion of the tested
sanpl e | eaves the clinical |aboratory selected by the
Village, the enpl oyee shall be responsible for
mai ntai ning the proper chain of custody for said
portion of the tested sanple.

The results of any positive tests shall be nade
available to the Chief of Police. |If an enployee tests
positive for the use of a proscribed drug (i.e., an
illegal drug, contraband), the Chief of Police can take
such action as the Chief of Police in his discretion
deens appropriate. The first tinme an enpl oyee tests
positive for substance abuse invol ving sonet hi ng ot her
than a proscribed drug, the enpl oyee shall be required
to enter and successfully conplete the Village's
Enpl oyee Assi stance Program ("EAP") during which tine
the enpl oyee may be required to submt to random
testing with the understanding that if the enpl oyee
again tests positive the Chief of Police can take such
action as the Chief of Police in its [sic his?]
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di scretion deens appropriate. Notw thstanding the
foregoing, the Chief of Police retains the right to
take such action as the Chief of Police inits

di scretion deens appropriate if an enpl oyee consunes
al cohol while on duty.

The illegal use, sale or possession of proscribed
drugs at any tinme while enployed by the Vill age, abuse
of prescribed drugs, as well as being under the
i nfl uence of al cohol or the consunption of al cohol
while on duty, may be cause for discipline, up to and
including termnation, subject to the affected
officer's rights before the Board of Fire and Police
Comm ssioners, pursuant to State law. Wile such
di sciplinary issues shall be subject to the exclusive
jurisdiction of the Board of Fire and Police
Comm ssioners, all other issues relating to the testing
process (e.g., whether there is reasonabl e suspicion
for ordering an enployee to submt to a test, whether a
proper chain of custody has been nmaintained, etc.) may
be grieved in accordance with the grievance and
arbitration procedure set forth in this Agreenent.

Uni on Position on Drug and Al cohol Testing

The Uni on asserts that according to Chapter President
Weber's testinony randomdrug testing was the critical issue for
t he nenbership after the negotiating teamreceived the Village's
initial proposal to nodify the existing contract provision. The
Union notes that after the nenbership rejected the bargaining
teani s tentative agreenent, they comruni cated their
di ssatisfaction with the inclusion of randomdrug testing in the
Agreenment w thout additional concessions fromthe Village in
exchange.

The Union cites President Wber's testinony that a
representative of the firefighters bargaining teaminforned the
menbership that the firefighters received approximately $750 in
annual econom c benefits and concessions fromthe Vill age
regarding disciplinary issues in exchange for the | AFF' s
agreenent to include randomtesting in the drug and al cohol
testing provisions of the | AFF-Village agreenent. The Union
asserts, "This evidence [regarding the econom c benefits and
concession on discipline granted to the firefighters by the
Village], in conjunction with Weber's testinony regarding the
priorities of the Union nmenbership, reveals the inportance and
t he value of the Union's concession on this issue.”
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Village Position on Drug and Al cohol Testing

The Village notes that the parties are in agreenent
that their new coll ective bargai ning agreenent shoul d incl ude
provisions permtting the Village to conduct random drug and
al cohol tests. The major difference between the parties' final
offers, the Village asserts, is that its final offer tracks
verbati mwhat the parties agreed to at the bargaining table in
July, 2003, and included in their tentative agreenent. The
appropriate contract |anguage, the Village argues, is the drug
and al cohol policy for police officers negotiated by the parties
bar gai ni ng teans and not what the | AFF and the Vill age negoti ated
as part of the firefighters contract.

The Village stresses that the Union was represented by
its attorney and that the Union's bargai ning teamwas very
experienced. It therefore has to be assuned, the Vill age states,
that the Union's bargaining team addressed the issues that it
deened to be inportant at the tinme random drug and al cohol
testing was agreed to in July, 2003. As evidence of this the
Village points to the provisions that randomtests can be
conducted only twice a year, that the pool of enployees to be
tested includes the chief of police and supervisors, and that no
nore than 25% of the total pool of sworn personnel can be tested
each tine.

The Village asserts that the Union did not present any
evi dence of a m sunderstandi ng of what was agreed to in July,
2003, or of why it now wants to substitute the | AFF drug and
al cohol testing | anguage for what its bargaining agreenent agreed
to as part of the July 10 nenorandum of agreenment. It argues
that the Union presented no evidence concerning any problens with
the random drug and al cohol testing provisions in thensel ves but
only that they should get "nore.” The Village urges the
arbitrator not to "now unravel what the parties hamrered out at
the bargaining table on this issue" because to do so would be to
"severely underm ne col |l ective bargai ning and undul y encour age
bargaining units to reject tentative agreenents negotiated on
their behalf at the bargaining table based on the assunption that
they can get 'nore.'"

The Village contends that the issues and concerns are
not necessarily the sanme for both police and fire bargaining
units. It notes the testinony of Police Chief Joseph DelLopez,
who was fornmerly Deputy Superintendent of Police for the City of
Chi cago, who stated that in Chicago police officers are subject
to termnation of enploynent the first tine that they test
positive for a prohibited substance. The Village quotes from
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Chi ef DelLopez's testinony explaining the differences between
police officers and firefighters with regard to drug and al cohol
testing: "W not only enpower a police officer with the ability
to deprive a person of freedom we enpower himor her to take a
life by possessing a firearm[and] charge them w th enforcenent
of laws which, in effect, they are violating if they test
positive for substance abuse."” These differences, the Vill age
argues, fully support the different terns and conditions
initially agreed upon by the Village and the Union in their July
10 tentative agreenent and made part of the Village's offer on
this issue. The Village views the testing program negoti ated for
firefighters as "not relevant."

Fi ndi ngs and Concl usi ons on Drug and Al cohol Testing

VWhat the arbitrator said above in connection with the
equity stipend i ssue about the weight to be given to a tentative
agreenent applies equally here. According to the decisions of
arbitrators Fleischli and Briggs, which this arbitrator believes
to be sensible and sound, interest arbitrators will attach
inportant weight to a tentative agreenent that was negotiated in
good faith by infornmed and responsi bl e bargai ni ng teans whose
agreenent was not based on a m stake or m sunderstandi ng and
where the rejection by the nenbership was based on a desire to do
alittle better or get alittle bit nore.

The Village correctly observes that the Union did not
present evidence concerning problens with any specific drug and
al cohol testing provision in the tentative agreenent but rather
took the position that it should have gotten nore for agreeing to
randomtesting. This seens to be the thrust of the Union brief
whi ch asserts that "[f]ollowing the rejection of the negotiation
teans' tentative agreenent at the Chapter's ratification neeting,
t he menbershi p conmuni cated their dissatisfaction with the
i nclusion of randomdrug testing in the Agreenent w thout
addi tional concessions fromthe Village in exchange." The brief
then goes on to quote the stipulation at the hearing that nenbers
of the bargaining unit "stated that the firefighters woul d never
agree to randomdrug testing and [the Union] should either not
agree to randomdrug testing or . . . should get nore if [it]
agreed to randomdrug testing." The brief next proceeds to
summari ze the econom c benefits and the concession on discipline
the I AFF unit received assertedly "in exchange for that union's
agreenent to include randomtesting in the drug and al cohol
testing provisions of their agreenent.”™ The Union brief on this
i ssue then concludes with the statenment that this evidence
"reveal s the inportance and the value of the Union's concession
on this issue."
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First, it should be noted that the change in the nethod
of calculating firefighters' hourly pay rates was obtained by the
| AFF unit on June 24, 2003, well before any agreenent on random
drug testing. The $150 equity stipend was available to the
Uni on under the ternms of the tentative agreenent. In addition,

t he Uni on obtai ned an extra personal day val ued, according to the
Union brief, at $265.60 and a $60 annual increase in the uniform
al | owance.

Besi des the wage increase, the Union is thus claimng
that the firefighters unit received $308 nore in economc
benefits than was available to the police officers unit under the
terms of the tentative agreenent. The arbitrator has already
poi nted out, in connection with the discussion of the equity
stipend, that the Union's argunent is questionabl e because the
new denom nator for calculating hourly rates for firefighters
applies only to enpl oyees who work a 24 hour shift. In addition
t he purpose of the change in nmethod was to have firefighters
hourly rate for holiday pay cal cul ated on the sane basis as the
hourly rate for regular pay or overtime pay is cal cul ated. Not
only do police officers not work a 24 hour shift, but at |east
for the entire termof the old contract their hourly rate for
hol i day pay has been figured on the sanme basis as their regul ar
pay. Further, as also noted in connection with the discussion of
the equity stipend issue, the police officers already have a nuch
hi gher uniform all owance than the firefighters. There was
therefore a reasonabl e basis for the Union bargaining teamto
di scount the econom c val ue of those two concessions to the
firefighters to the extent that in analyzing the value of the two
contracts after they were negotiated, one could not say that, per
hour worked, a firefighter at top salary was receiving overal
nore renuneration than a police officer.

Even, however, if it were to be granted that the
firefighters, who settled sone nonths after the execution of the
July 10 tentative agreenent, received $308 nore in annual
econom ¢ benefits than the police officers, that would not be a
sufficient basis for this arbitrator to rule that the Union's
final offer on drug and al cohol testing should be accepted over
the Village's final offer, which is identical to the provisions
on drug and al cohol testing in the tentative agreenent. The
Union's argunent on drug and al cohol testing is basically the
sane as for the equity adjustnent stipend. The arbitrator
therefore has the sanme comment. For a bargaining unit where the
top basic salary for a patrol officer under the Village's final
offer is over $63,000 the first year of the contract, rejecting
the tentative agreenent under the circunstances of this case
anounts to second guessing the bargaining teamon the hope of
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"doing a little better."”

For the reasons stated above in discussing the weight
to be given the tentative agreenent, it is appropriate in this
case to place the burden on the Union to show why its drug and
al cohol testing provision should be adopted in preference to the
provi sion negotiated by the parties' bargaining teans. The Union
has failed to neet that burden. The main difference between the
Village testing program and the one advocated by the Union is
that the Village has the right to seek discharge as a penalty for
a police officer who tests positive for illegal drug use even for
a first violation. Under the firefighters drug and al cohol
testing provisions, now advocated by the Union, an enpl oyee who
tests positive the first time is permtted to enroll in the
Village's Enpl oyee Assistance Program for treatnent.

The record shows that Lake Forest and Prospect Heights,
two of the conparable jurisdictions for purposes of this
proceedi ng, both have drug and al cohol testing policies for
police officers. The current Lake Forest collective bargaining
agreenent, Village Exhibit 47F, states, "Enployees covered by
this Agreenent shall continue to be covered by the Gty's drug
and al cohol testing policy that is applicable to other Cty
enpl oyees in safety sensitive positions on the sane terns and
conditions that are applicable to such other City enpl oyees in
safety sensitive positions." The record is silent regarding the
penalties that apply to enployees in safety sensitive positions
in Lake Forest who test positive for drugs.

The current Prospect Heights Agreenent has the
foll ow ng provision regarding drug testing: "Enployees covered by
this Agreenent shall continue to be covered by the Departnment's
drug testing policy codified in General Oder No. 92-06." The
general order was not introduced into evidence, and the record is
silent regarding the penalties police officers are subject to for
violation of the drug testing policy.

The current Lincol nshire Agreenent contains a drug and
al cohol testing policy in Article XVI. It provides only for
reasonabl e suspicion testing, not randomtesting, but, pertinent
to the issue of discharge for a first positive drug test, states:

Section 16.8. Discipline. Except for the use of
prohi bited drugs, in the first instance an enpl oyee
tests positive as defined above on a drug or al cohol
test, the enpl oyee may be subject to disciplinary
action but not discharge . . ., provided that the
enpl oyee participates in an appropriate treatnent
program determ ned by the Village, discontinues his use
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of prohibited drugs or al cohol and submits to random
testing as directed by his counselors in an appropriate
after-care program

* * %

The provision is anbiguous in that first it makes an exception
for use of prohibited drugs with regard to prohibiting discharge
for a first offense but then states that an enpl oyee can avoid
di scharge by discontinuing the use of prohibited drugs, anong

ot her required actions.

There is no information in the record about the drug
and al cohol testing policy, if any, at the other two conparable
jurisdictions for purposes of this proceeding, Kenilwrth and
Northfield. The Village has presented information about the drug
and al cohol testing provisions in collective bargaining
agreenents involving police officers in several other
jurisdictions, all of which allow randomtesting. The mgjority
(four out of seven that specifically provide for discipline)
expressly permt discharge for a first offense. The three
jurisdictions that do not expressly permt discharge are Addi son,
Bartlett, and Plainfield. The nunicipalities of Bensenville,
Crete, St. Charles, and Schaunburg all expressly permt discharge
or termnation for a first positive drug test. They also permt
a lesser penalty in the discretion of the municipality.

According to the evidence the city of Chicago is another
muni ci pality that permts discharge for a first violation of the
enpl oyer's drug and al cohol testing policy.

The record does not show one way or the other whether
di scharge for a first positive drug test is permtted under the
drug and al cohol testing policies of conparable communities. It
does show, however, that there are a nunber of jurisdictions with
col l ective bargai ning agreenents covering police officers that
give discretion to the enployer to discharge an officer for a
first positive drug test, although there are also jurisdictions
t hat gi ve enpl oyees a second chance.

So far as the criterion of the interests and wel fare of
the public is concerned, cogent argunents can be nmade for either
approach. |f one enphasizes the deterrence aspect, the argunent
can be made that the maxi num deterrence to illegal drug use is
achi eved when enpl oyees know that a single positive test wll
cost themtheir job. The argunent, however, can al so reasonably
be made that drug addiction is an illness, and a humane enpl oyer
(which nost citizens would want their nunicipality to be) gives
its enpl oyees a second chance to prove their worth as an
enployee. In addition it saves the enployer the disruption and

36



expense of training a new enpl oyee where the incunbent enpl oyee
can be rehabilitated. Sone would argue further that al coholism
is no less deleterious to the proper and safe performance of a
police officer's job, and that it is unreasonable to give soneone
under the influence of alcohol aright to a second chance, as
does the drug and al cohol policy advocated by the Village, but

not sonmeone under the influence of drugs. Mbst citizens want the
place in which they live to be a fair enployer. However, there
is also the valid argunment that police officers are sworn to
uphold the Iaw, and that soneone who intentionally breaks the | aw
by using an illegal drug rightly forfeits any claimto a job
where he or she is required to enforce the law. Mst citizens
woul d expect the police officers their jurisdiction enploys to
obey the law. The arbitrator believes that the criterion of the
interests and wel fare of the public does not particularly favor
one final offer over the other on the drug and al cohol testing

i ssue.

Many students and practitioners in the field of |abor
relations believe that an interest arbitrator should strive to
arrive at an agreenent that woul d approxi mate what the parties
t hensel ves woul d or shoul d have reached in good faith free

collective bargaining. In this case the nmenorandum of
under st andi ng of July 10, 2003, represents such an agreenent with
regard to a drug and al cohol testing policy. It is the work

product of experienced negoti ators who devoted nore than one
negoti ati ng session to the subject and shows give and take on

both sides. It is consistent with drug and al cohol testing
policies in the collective bargaining agreenents of other police
bargaining units in the state of Illinois. The record shows that

on the Union side the negotiators of the policy consulted with
t he nenbership before reaching agreenment on it (Tr. 46, 48). A
significant quid pro quo was obtained by the police officer
bargai ning unit for agreenent to the policy. The arbitrator is
convi nced that the drug and al cohol testing policy contained in
the tentative agreenent reflects the results of normal, good
faith bargaining of the parties thenselves and deserves to be
supported over a policy that was negotiated with anot her union
for a different bargaining unit where the pertinent
considerations in constructing an effective policy are not
necessarily the sane.

The principal reason of the Union for opposing the drug
and al cohol testing policy negotiated by its bargaining teamis
that it wants a few hundred nore dollars of benefits for its
menbers as additional consideration or quid pro quo. That is not
a sufficient basis for rejecting a tentative agreenent negoti ated
by a party's authorized bargaining team The Uni on has not
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sustained its burden to show a valid basis for preferring the
drug and al cohol testing policy negotiated for the firefighters
over the policy included in the tentative agreenent. The
arbitrator adopts the Village's final offer on the issue of drug
and al cohol testing. The arbitrator, however, wll add

addi tional |anguage that he believes is consistent with the July
10 nmenorandum of understanding but, if omtted, could create
probl ens of interpretation.

Bef ore di scussing the additional |anguage a comrent
shoul d be nmade about why significant weight was not given to the
firefighters' negotiated drug and al cohol testing policy as an
internal conparable. The reason is that the firefighters drug
and al cohol policy was negotiated after the tentative agreenent
was reached by the police officers and after the firefighters
| obbi ed the police officers to reject the tentative agreenment the
|atter's negotiators reached. To give weight to the firefighters
drug and al cohol testing policy under these circunstances would
be to pronote a kind of whipsaw ng tactic.

The arbitrator has al so considered the Union's request
that he give weight to the fact that the Village granted the
firefighters' request to make the contractual grievance and
arbitration procedure the neans of contesting the discipline of
nonpr obati onary enployees in |lieu of the Wnnetka Board of Fire
and Police Comm ssioners. According to the evidence, the Union's
first proposal did not include any request with respect to
discipline (Tr. 80). Nor is there any evidence that the Union
rai sed the issue of discipline at any tine before the parties
entered into a tentative agreenent settling the entire contract.
The i ssue appears to have been raised for the first tinme after
the tentative agreenent was reached. These facts indicate that
di sci pline was not an inportant issue for MAP as it was for |AFF.
In addition, as the Union concedes, discipline is not a mandatory
subj ect of bargaining in a non-honme rule jurisdiction such as
W nnetka. Under the present state of the law, the arbitrator has
no power to issue an award with regard to discipline if the
Village declines to include that subject as an issue in the
interest arbitration proceeding. Under these circunstances the
arbitrator believes that the fact of the Village's concession to
the firefighters on the issue of discipline is not a basis for
the arbitrator to change his ruling on any of the issues in this
case even considered together with the other argunents of the
Uni on.

The arbitrator does not believe that the Vill age,
through its drug and al cohol testing policy, seeks to discourage
police officers who have a drug or al cohol problemfrom
voluntarily seeking help for their problem before they may be
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subject to discipline by testing positive either under random or
reasonabl e suspicion testing. Unlike many other witten drug and
al cohol testing policies, however, the policy contained in the
tentative agreenment does not nake this clear. The arbitrator
shal|l therefore require that the foll owi ng | anguage be added to
the drug and al cohol testing policy contained in the tentative
agreement :

Vol untary Request for Assistance. Enployees with
a drug and/or al cohol related problem are encouraged to
seek assistance for their problemthrough the Village's
Enpl oyee Assi stance Program The Village shall take no
adverse enpl oynent or disciplinary action agai nst any
enpl oyee because the enpl oyee seeks treatnent,
counseling, or other help for a drug and/or al cohol
rel ated problem or because of information disclosed by
t he enpl oyee concerning drug or al cohol use during such
treatnent or counseling. The preceding sentence
applies only where the request by the enpl oyee for
treatnent, counseling, or other help is nmade by the
enpl oyee before being required to submt to drug or
al cohol testing unless the results of such test are
negati ve.

Any enpl oyee who tests positive for an ill egal
drug or for al cohol pursuant to reasonabl e suspicion or
randomtesting while enrolled in the Enpl oyee
Assi stance Program shall neverthel ess be subject to
di scipline the sane as any ot her enpl oyee who tests
positive for an illegal drug or for al cohol pursuant to
reasonabl e suspicion or randomtesting. The costs of
any treatnent or counseling under the Enployee
Assi stance Program shall be covered by the Village
insurance plan to the extent permtted under the terns
of the plan. Information regarding enpl oyees' requests
for assistance or regarding their participation in the
Enpl oyee Assi stance Program shall be held confidenti al
in accordance with the confidentiality requirenents of
the Program Enrollnent in the Enpl oyee Assi stance
Programw || not protect an enployee fromdiscipline
if, prior to applying for the Program the enployee is

under investigation for illegal drug use or for abuse
of alcohol or is aware that such an investigation is
i mm nent .

One additional comrent regarding the terns of the drug
and al cohol testing policy. The |Ianguage which states that
particul ar action by an enpl oyee "nay be cause for discipline, up
to and including termnation, subject to the officer's rights
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before the Board of Fire and Police Conm ssioners, pursuant to
State | aw' does not preclude the Police Chief or other
responsible Village officer frominposing discipline | ess than
termnation in a particular case. The sane is true of the

| anguage that states, "If an enployee tests positive for the use
of a proscribed drug (i.e., an illegal drug, contraband), the
Chi ef of Police can take such action as the Chief of Police in
his discretion deens appropriate.” There may be tines when

ext enuating circunstances woul d make di scharge an unduly harsh
and unreasonabl e penalty. In exercising discretion regarding

di scipline, the Police Chief should not approach the question
with a closed mnd. This arbitrator believes that it is not an
accident that the collective bargaining agreenents in Village
Exhibit 47 that give the nmunicipality discretion to inpose

di scharge or termnation for an officer's first positive drug
test al so contain express | anguage permtting | esser discipline.

The Bensenville Agreenent, for exanple, in section
14.3, while expressly permtting "discipline, including
termnation" for a first violation, states in the sane paragraph,
"The Vill age recogni zes there may be situations in which an
enpl oyee tests positive for illegal drugs or al cohol, but
di sciplinary action would not be in the interests of the enpl oyee
or the Village and instead the enpl oyee nmay be pl aced on
rehabilitation in these situations.”

The Village of Crete Agreenent lists the conduct which
viol ates the drug and al cohol policy testing program including
"the use of illegal drugs," and states that such conduct "is
prohibited and will result in disciplinary action up to and
i ncludi ng discharge."” The Agreenent also states that "[t] he
manageri al option to refer any enployee to Village of Crete's EAP
shal | not, however, restrict Village of Crete's right to
termnate or otherw se discipline an enpl oyee.” Despite these
provi sions the Crete Agreenent neverthel ess provides:

: In the event an enpl oyee requests adm ssion into

the EAP after conm ssion of an act (including a
violation of this policy) which subjects hinmfher to
di scharge, Village of Crete in its discretion may
convert the discharge to a suspension and allow the
enpl oyee adm ssion in the EAP. Such a determ nation
w Il be based upon the following criteria: the type of
rule violation and all circunstances attendant to the
i ncident in question; the enployee's |ength of service
and the enpl oyee's overall work record.

Whoever adm nisters discipline under the Village's drug and

al cohol testing policy should not exercise his or her discretion

mechani cal ly wi thout consideration of the particul ar
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ci rcunst ances of each case.

Finally, the arbitrator believes it inportant that
bef ore conducting any random testing under the new Agreenent the
Vil l age shoul d conduct an education program designed to inform
enpl oyees of the new drug and al cohol testing policy and of the
degree of discipline to which they may be subject for a first
positive test for illegal drug use. The education program should
strongly encourage enpl oyees with a drug or al cohol problemto
seek treatnent under the Enpl oyee Assistance Program and expl ain
to themthat voluntary enrollnment in the EAP for help with their
problemw || be held confidential and not subject themto
di sci pline or other adverse enploynent action. It should be nmade
clear to them however, that enrollnment in the EAP, while
strongly advisable, will not protect themfromdiscipline if they
subsequently test positive for drugs or alcohol pursuant to
reasonabl e suspicion or randomtesting in conformty wth the
terms of the collective bargaining agreenent. |t would probably
be advi sable before ordering the first randomtest for the
Village to wait a sufficient length of tine so that it wll be
clear that the positive test could not have resulted fromill ega
drug use prior to the rendering of this opinion and award.

AWARD AND ORDER

1. The Village's final offer on Wage Schedule is
adopted for the parties' collective bargaining
agreenent for the period April 1, 2003, to March 31,
2006 ("the Agreenent").

2. The Village's final offer on Equity Stipend
Adj ust nent i s adopt ed.

3. The Village's final offer on Drug and Al cohol
Testing is adopted and shall be included in the
Agreenment as Section 22.6, Drug and Al cohol Testi ng,
with the follow ng additional |anguage:

Vol untary Request for Assistance. Enployees with
a drug and/ or al cohol related problem are encouraged to
seek assistance for their problemthrough the Village's
Enpl oyee Assi stance Program The Village shall take no
adverse enpl oynent or disciplinary action agai nst any
enpl oyee because the enpl oyee seeks treatnent,
counseling, or other help for a drug and/or al cohol
rel ated problem or because of information disclosed by
t he enpl oyee concerning drug or al cohol use during such
treatnent or counseling. The preceding sentence
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applies only where the request by the enpl oyee for
treatnent, counseling, or other help is nmade by the
enpl oyee before being required to submt to drug or
al cohol testing unless the results of such test are
negati ve.

Any enpl oyee who tests positive for an ill egal
drug or for al cohol pursuant to reasonabl e suspicion or
randomtesting while enrolled in the Enpl oyee
Assi stance Program shall neverthel ess be subject to
di scipline the sane as any ot her enpl oyee who tests
positive for an illegal drug or for al cohol pursuant to
reasonabl e suspicion or randomtesting. The costs of
any treatnent or counseling under the Enployee
Assi stance Program shall be covered by the Village
insurance plan to the extent permtted under the terns
of the plan. Information regarding enpl oyees' requests
for assistance or regarding their participation in the
Enpl oyee Assi stance Program shall be held confidenti al
in accordance with the confidentiality requirenents of
the Program Enrollnent in the Enpl oyee Assi stance
Programw || not protect an enployee fromdiscipline
if, prior to applying for the Program the enployee is
under investigation for illegal drug use or for abuse
of alcohol or is aware that such an investigation is
i MM nent .

4. The arbitrator notes that the Union has
wi thdrawn its final offer regarding discipline and that
there is presently no open issue between the parties
regardi ng contract |anguage on discipline.

5. The Agreenent shall incorporate all previously
agreed to TA's in the negotiations for the present
Agr eenent .

6. The Agreenent shall incorporate all provisions

concerni ng which the final offers exchanged by the
parties on the day of the arbitration hearing were

identical, or virtually identical, as a result of which
those issues were renoved fromthe arbitration

Respectful ly submtted,
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Sincl air Kossoff
Arbitrator

Chicago, Illinois
April 2, 2004
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