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Sii-
| NTRCDUCTI ON

Pursuant to the Illinois Public Enployees Relations Act, 5
| LCS 315/1, as Anended, et. seq. (hereinafter referred to as the
"Act"), The County of Cyle and The gle County Sheriff, Co-

Enpl oyers (hereinafter referred to as "Enployer," "County" or
"Managenent”) and The Illinois Fraternal Oder of Police Labor
Council (hereinafter referred to as the "Union," "FOP'" or

"Organi zation"), submtted their final offers in collective
bargaining with regard to the three |abor contracts to which these
parties are signatory. This Arbitrator, sitting as Chairman and
sole nmenber of the Arbitration Panel, was selected to hear and
decide this case on the nerits. The hearing on the nerits took
pl ace on June 22, 2004. The specific bargaining units involved, as
reflected in the filings with the Illinois Public Enploynent Labor
Rel ati ons Board, are as foll ows:
S- MA- 03- 051: Corrections Oficers, Bailiffs,
Corrections d erks,

Control 3 Personnel
(hereinafter sonetines referred to

as "Unit C")
S- MA- 03- 053: Patrol Deputies and Detectives
S- MA- 03- 204: Patrol Corporals, Patrol Sergeants,

Corrections Corporals and
Corrections Sergeants

The arbitrations were consolidated for hearing by agreenent of the



parties and consent of this Arbitrator.

The record further reflects that an initial prelimnary
hearing was conducted on My 18, 2004 to determ ne whether a
proposal dealing with the requested paynent of 50% of the health
i nsurance premuns for retirees which had been nmade by the Union in
negotiations during a reopener in the corporals and sergeants'
contract, was a mandatory subject of bargaining and appropriate for
consideration in these proceedi ngs.

The evidence of record also discloses that during the
bargaining for all three |abor contracts being negotiated in the
fall, 2002, contained an identical proposal advanced by the Union
for the paynent by the Enployer of 50% of the health insurance
premuns for retirees but that the specific proposal regarding the
corporals and sergeants unit was the only one nmade during
negotiations for a reopener as regards wages and insurance for the
enpl oyees in the bargaining unit. This was so because the other
two bargaining units' collective bargaining agreenents had expired
and the negotiations for patrol deputies and detectives and the
Unit C clerical enployees were stipulated to be for new | abor
contracts for each group. Consequently, the issue of whether the
Uni on proposal on paynment of retirees' health benefits for the
corporals and sergeants was the only one which presented the issue
of whether that proposal and the ensuing negotiations and tentative
agreenent involved a nmere permssive topic of bargaining, | note.

| considered the evidence and argunents of the parties on the

narrow issue of whether that proposal for the corporals' and



sergeants' contract, involving as it did the paynent of health
insurance premuns for retirees, was a mandatory subject of
bargai ning during the reopener for "wages and insurance benefits."

| also noted that the bargaining teans for the parties had reached
tentative agreenent for all ternms for the two new collective
bargai ning agreenents, as well as for the settlenent of the
negotiations involving the reopener for the corporals and
sergeants' unit on Novenber 21, 2002. Each of these tentative
agreenents included a new provision for the paynent by this
Enpl oyer of 50% of the health insurance premuns for retirees, the
record evidence al so establishes.

The parties further stipulated that, upon the presentation of
these three tentative agreenents to the full County Board for
ratification, the County Board rejected all three, nanely, the
tentative agreenent involving the reopener for the corporals and
sergeants as well as the tentative agreenents for the other units
successor |abor contracts. Essentially, that rejection of the
three tentative agreenents is what caused inpasse and the parties'
recourse to this interest arbitration to resolve this collective
bar gai ni ng di spute using the procedures provided to do so in the
Act .

During the course of the May 18, 2004 hearing, the evidence
and argunents of the parties relative to the narrow issue of
whet her the specific proposal advanced by the Union involving the
paynment by this Enployer of a portion of the health insurance

premuns for retirees could be considered a nmandatory subject of



bargaining and thus appropriate for consideration in these
proceedi ngs was expanded so as to touch upon the sole issue of what
wei ght should be given by the Neutral Arbitrator to the three
tentative agreenents just nentioned in ny consideration of the
nmerits of the case. As to these additional argunents, | stated
that the parties would be put to these proofs at the hearing on the
nmerits in this case, and that | did not think it prudent to
prejudge the critical issue of the significance of the fact that
tentative agreenents were bargai ned and then rejected by the County
Board until all facts were devel oped and the points and authorities
on this issue were fully briefed.

After hearing the argunments and evidence on the narrow issue
of whether the tentatively agreed-to provision for paynent of sone
portion of the insurance premuns for retirees during bargaining
over a reopener for "wages and insurance benefits," the fact of
such an agreenment indeed was part of the bargaining history. So
on that basis, | found that tentative agreenent was just as
relevant to the resolution of the matters being presented for
consideration in these proceedings as everything else that had
occurred, whether the topic was originally mandatory or perm ssive.

| also determned that each inpasse issue was appropriate for
consideration in these proceedings under the rubric of Section
14(h) of the Act. The hearing on the nerits was accordingly set

June 22, 2004.
As noted, the hearing was held at the Ogl e County Courthouse,

Oegon, Illinois, on June 22, 2004, and a transcript of the record



was made. Post-hearing briefs were ordered to be filed pursuant to
the ground rules and stipulations of the parties and the tinetable
agreed to by the parties and approved by the Arbitrator at the
concl usi on of the hearing.

Due to an extended illness during the nonth of August, counsel
for the Union requested an extension of the brief due date to
Cctober 12, 2004. Counsel for the Enployer agreed to the Union's
request, and the extension was ordered by ne. Subsequently, the
counsel for the Enployer becane ill and a second extension was
requested and granted, nmaking the final date for filing post-
hearing briefs Novenber 1, 2004. Due to simlar circunstances
involving this Arbitrator, the date for issuance of this Award was
extended and, ultimately, My 4, 2005 was set as the date for the

pi ni on and Award' s i ssuance.

At the hearing on the nerits, the parties were afforded full
opportunity to present such evidence and argunent as desired,
including an examnation and cross-examnation of all w tnesses.
As has becone customary in the presentation of the evidence in
interest arbitrations in the State of Illinois, pursuant to the
above-nentioned Act, nuch of the evidence cane in by way of oral
presentation by counsel for the respective parties, and their
references to and expl anations of statistical and other docunentary
evidence, as well as economc studies and data concerning this
County and the proposed conparable jurisdictions presented by the
FOP and the Enpl oyer.

References in this Quinion and Award to Joint Exhibits,




Enpl oyer Exhibits and Union Exhibits introduced at the hearing,
will be made, respectively, as follows: (Jt. Ex. ); (Qy.
Ex. ); and (Un. Ex. ). References to the transcript of

the testinony given at the hearing on June 22, 2004 will be nade as

fol | ows: (Tr. ). Ref erences to source docunents, if any,
will be nmade, illustratively, as follows: (Boone Contract, Sec.
).
Finally, fromny reading of the record in this matter, | agree

with the Enpl oyer that the unresol ved i ssues are as foll ows:

1. Length or duration of the three contracts
(based solely on the Union's wage offers);

2. Wages for three fiscal years, 2003 (Decenber
1, 2002- Novenber 30, 2003) i.e., FY based on
the final offers by both parties, and the
Union wage offers for fiscal years 2004 and
2005;
3. Heal t h i nsurance; and
4, The Union's proposal of a 50% paynent of
retiree health insurance premuns by this
Enpl oyer for retirees once covered by al
three units.
1. BACKGROUND
gl e County is a non-hone rule county located in north central
II'linois. Its governance is conducted by a County Board conprised
of 24 menbers with a Chairman el ected by the County Board nenbers.
The Chairman has only one (1) vote and no veto authority. By |aw,
Qgle County is subject to the Illinois Governnental Tax Cap
pr ovi si ons. These provisions limt the amunt of annual real

estate tax levy increases to 5% or to the anount of increase in



the Consuner Price Index (CPl), whichever is less. The tax cap is
applicable to all of the non-hone rule |ocal governnents, the
Enpl oyer points out.

The County has a population total of 51,729 people and is
geographically conprised of 759 square mles. The County enpl oys
275 full-time enpl oyees, 65 of which are enployed by the Sheriff's
Depart nent . The Sheriff's Departnment has a total of 46 sworn

officers, 9 of whomare Sergeants and 2 of whom are Corporals.

I1l1. THE PRE- HEARI NG STI PULATI ONS
The parties entered into a conprehensive pre-hearing stipu-
| ation that contained provisions sumarized bel ow

1. That all statutory procedural prerequisites had been net
and that the Arbitrator has the statutory authority to
issue retroactively effective changes in wages and ot her
conpensati on.

2. That the parties waived the statutory requirenent that
the hearing comence wthin fifteen days of the
Neutral 's appoi nt nent.

3. That the statutory tripartite panel scheme had been
wai ved.

4, That the costs of transcription would be equally shared.

5. That the inpasse issues were as foll ows:

a) the wages for the enployees in each unit to be
effective 12/1/03 and 12/1/04; and

b) the contribution of the Enployer toward the costs
of retiree insurance benefits.

6. That the parties' predecessor agreenent, the ground
rules for negotiations, the pre-hearing stipulation and
all tentative agreenents reached by the parties during
negoti ations were to be submtted to the Neutral .

7. That the previously reached tentative agreenents were to

-10-



be incorporated by reference into the award issued by
the Arbitrator.

That final offer exchange was to occur prior to the
heari ng.

That each party was free to present its evidence in

either narrative or wtness format, wth the Union
proceeding first with its case-in-chief.

-11-



10.

11.

12.

13.

14.

That post-hearing briefs would be filed by sinultaneous
post-mark wthin forty-five days of the close of
hearings or as otherwise agreed or ordered by the
Arbitrator

That the Arbitrator was to base his findings and
decision on the statutory factors set forth in Section
14(h) of the Act and issue that award within sixty days
of the filing of briefs or as otherwi se extended by
mut ual agreenent.

That the parties were free to continue to bargain
subsequent to the hearing.

That the provisions of the Act would govern the
proceedi ngs except as otherwise nodified by the
sti pul ati on.

That the representatives were authorized to execute and
bind their respective party to the provisions of the
stipul ati on.

V. THE STATUTORY FACTORS

The Act sets forth those factors upon which the Arbitrator is

to base his "findings, opinions and order." In Section 14(h):*!

VWher e

there is no agreenent between the parties, or

where there is an agreenment, but the parties have begun
negotiations for a new agreenment or anendnent of the
exi sting agreenent, and wage rates, other conditions of
enpl oynent under the proposed new or anended agreenent

are

in dispute, the arbitration panel shall base its

findings, opinion and order upon the follow ng factors,
as applicabl e:

(1)
(2)
(3)

(4)

The I awful authority of the Enployer;

Stipul ations of the parties;

The interest and welfare of the public and the
financial ability of the unit of government to
nmeet those costs;

Conpari son of the wages, hours and conditions
of enpl oynent of the enpl oyees involved in the

1

See also the parties' pre-hearing stipulation quoted

above that contains a reference to this section of the Act.
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arbitration wth the wages, hours and
conditions of enploynment of other enployees
performng simlar services and wth other
enpl oyees general |l y:

(a) in public enploynent in conparable
comuni ti es;

(b) in private enploynent in conparable
comuni ti es.

(5) The average consuner prices for goods and
services, comonly known as the cost of
l'iving;

(6) The overall conpensation presently received by
t he enpl oyees, I ncl udi ng di rect wage
conpensation, vacations, holidays, and other
excused tinme, insurance and pensions, nedica
and hospitalization benefits, the continuity
and stability of enploynent and all other
benefits received;

(7) Changes in the foregoing circunstances during
t he pendency of the arbitration proceedi ngs;

(8 Such other factors, not confined to the
foregoing, which are normally or traditionally
taken into consideration in the determnation
of wages, hours and conditions of enploynent
t hr ough vol unt ary coll ective bar gai ni ng,
medi at i on, fact-finding, arbitration or
ot herwi se between the parties, in the public
service or private enpl oynent.

Anmong the eight factors set forth in Section 14(h) of the Act,
there are three that have been consistently identified as being the
nost critical in interest arbitration. As the Union has argued, in
nearly every award issued, arbitrators typically look to (1) the
pay and benefits received by other simlarly situated enployees
(2) the inpact of inflation on the enpl oyees' purchasing power; and
(3) whether the enployer has the ability to pay the wages or other

benefits the arbitrator deens appropriate.
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However, as the parties recognize, in this specific case, the
plain fact is that perhaps the nost inportant "factor" for this
inquiry is the relevance and inpact of the three tentative
agreenents already nentioned which is at issue because of the
Union's three year wage proposal, on the inpasse issues. This is
so because, except for the duration of the three contracts, the
other inpasse issues were fully resolved by the tentative
agreenents of Novenber 21, 2002, prior to their rejection by the
County Board, the record evidence establishes.

The FOP stresses that there is a line of arbitral authority
that has devel oped since "inpasse resolution cane to police and
firein 1986 in this state" that tentative agreenents negotiated by
the parties nust nornmally be given controlling or, at |east, very
great weight. This, then, as will be devel oped below, is, to the
FOP, an "extra-statutory factor"” under the circunstances of this
case. The Union reasons that the basic principle in Illinois and
in those other states with simlar provisions for third party
resolution of interest disputes is that the interest arbitrator's
"core conmssion" is to "approximate the bargain" that the parties
woul d have hammered out in good faith negotiations in a "strike-
driven" process.

What interest arbitrators do is to try to guess what a
voluntary nutual agreenent would contain then, guided by the 14(h)
factors. The "best evidence" of what that bargain would have been
is the tentative agreenents of the actual bargaining teans in this

case, even if one party or the other (here, the Enployer) finally
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rejects the negotiated "deal" during the statutory mnandated
approval process, as was the case here, the Union insists.

The Enpl oyer, on the other hand, while at |east acknow edgi ng
to sone extent the Illinois precedent on the issue of the weight to
be given such tentative agreenents, stresses that, in this specific
i nstance, several of the factors counter any alleged rule that
great weight is to be given to tentative agreenents as reflecting a
"negotiated bargain." It first asserts that the |ead negotiator
for the Enployer, former County Board Chair Daws, was not a
prof essional negotiator, as the Union attenpts to contend. The
Enpl oyer also urges that the "clainmed consideration” for the
tentative agreenents, including a paynent of 50% of retirees'
heal th i nsurance benefit premuns, was the Union's dismssal of al
unfair |abor practices, grievances, and/or other |egal actions that
were then pending over the Enployer's "mnor" but admtted
uni lateral changes in the County's insurance benefit plan for
"current enpl oyees" nmade by Managenent in FY 2002.

The "tradeoff" by the Union of these assorted |egal clains has
been exaggerated as to the "real" benefit to the Enployer,
Managenent submts. It argues also that all the "actual" factors
under Section 14(h) of the Act favor its final offers, and
undercuts the Union's, so that it is sinply untrue that the
tentative agreenents nmade by the parties' negotiating teans on or
about Novenber 21, 2002 can fairly be considered to be a true
exanple of a proper arns-length bargain in this case so as to be

sufficient to nmake the tentative agreenents under review binding on
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the Neutral in this interest arbitration, as the Union would have
it.

Finally, the Enployer reasons that if | were to accept the
Union's position that the tentative agreenents control this case, |
woul d effectively be elimnating the Enployer's option to reject or
accept this sort of tentative agreenent, as is expressly provided
for under the terns of the Act. Sinply put, the provision of the
Act giving the Enployer authority to formally accept or reject
agreenents arrived at by the parties' respective negotiating teans
so as to "finalize" the bargain, and the Union's rank and file to
simlarly ratify their teamis tentative agreenents, too, to nake
the bargain final, would be rendered a nullity, the Enployer
mai nt ai ns. This would be especially unfortunate and erroneous in
this case where the Enployer's Chief Bargainer, Daws, specifically
informed the Union's team no final deal would be nade until the
entire Board reviewed all of the tentative agreenments and formally
adopted it (Tr. 61-64). No estoppel or lack of notice can be
clainmed by the Union in this case, Managenent avers.

Wen all these factors are considered together, the Neutra
should give the tentative agreenents of Novenber 21, 2002 and
Decenber 11, 2002 for Unit C no weight, Managenent insists.

The resolution of the precise weight to be accorded the
Novenber 21, 2002 tentative agreenents then is, | rule, one of the
maj or tasks involved in this case, even though the weight to be
accorded such tentative agreenents is not expressly nade a

"statutory factor" under Section 14(h), | recognize. The task of
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attenpting to ferret out the closest approximation to a bilatera
agreenent that woul d have been negotiated by these parties, in good
faith, had they been successful in their across-the-table
bargaining, is, as the Union has asserted, the "conm ssion" of the
Neutral Interest Arbitrator under the inpasse resol ution procedures
provided for by the Act.
As | read this statute, the Section 14(h) factors set forth
i nmredi ately above indeed have been placed into this statute to be
the standards used for that very task, as the Enployer has argued.
| am al so convinced, however, as the Union has suggested, and |
again reiterate that, in a real sense, the resolution of that
"extra 14(h) factor"” issue of the proper use of the fact of the
rejected tentative agreenments is the crux of this case. The
di scussion of proper resolution of this issue will thus occupy much

of this Qoinion and Award, as will be evident from what follows, I

not e.

V. COVPARABLE JURI SDI CTI ONS

A The Union's Conparabl e Jurisdictions

The Union submtted six proposed conparable counties for
consideration, three of which were also submtted by the Enpl oyer
| further note. These are: Boone, Stephenson and Witeside
Counties. See Un. Ex. 13. The three conparable counties submtted

by the Union which differ from that of the Enployer are DeKal b,

G undy and Kendall Counties, the evidence of record also reveal ed.

The Enployer, however, strongly disputes whether these three
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counties are truly conparable with Ogle County. It urges that
G undy and Kendall Counties are really a part of the Chicago collar
counties, and Qyle County clearly is not. It also urges that
DeKal b County's population is too large to be conparable to the
Enpl oyer. Thus, it asserts its set of conparables are the better
choi ce, the record nakes plain. The Union of course disagrees, and
both sides gave detailed reasons for their respective positions on
t he proper conparison counties, the record evidence shows.

One point of agreenment by this Union and Enployer is the
importance generally of external conparability in interest
arbitration determnations by neutrals applying the statutory
standards provi ded under the Act, as set forth above. As the Union
has stressed, in the words of Arbitrator Herbert Berman in one of
the early interest arbitrations pursuant to the Illinois Act:

Conparability, the fourth factor, 1is the nost
inmportant factor to arbitrators, The enployer's
"ability to pay" the wages and benefits requested,
the third factor, and the "cost of Iliving," the
fifth factor are the other factors of primry
si gni fi cance. ?

According to the Union, the conparables selected by it for
consideration in this matter are the better choice. It states its
conparables were chosen through a nethod outlined in Union's

Exhi bit Book #1, Exhibits 11 through 25, as foll ows:

. Looking first state-wide, the Union sought al

2 Village of Westchester and Illinois Firefighters'

Alliance, Council 1 (S MA-89-93), Arb. Herbert H Bernman, 1989, at
p. 6. This position has been echoed by countless other arbitrators
in Illinois proceedings since the inception of the IPLRA S
application to police and fire disputes in 1986, the Union
correctly suggests.

-18-



counties with a population of plus or mnus 50% of
that of (gl e.

. The list was then narrowed to jurisdictions
regionally | ocated near Ogl e County.

. Those jurisdictions wer e t hen exposed to
examnation on various factors including nedian
hone value, nedian famly incone, crine statistics,
nunber of full-tinme swor n of ficers, jail
popul ati on, EAV, per capita EAV, public safety
expendi tures, general fund revenue and general fund
expendi t ures.

The jurisdictions nost closely aligned wth Qgyle County on
these factors were then anal yzed for purposes of nmaking conparisons
of wages, insurance benefits and retirees' insurance benefits, the
Uni on avers. Those counties were:

Boone
DeKal b

G undy
Kendal

St ephenson
Wi t esi de

. The average 2000 census population anong these
jurisdictions was 55,411. (Qgle County's popul ation
was 51, 032.

. The average nedian famly incone was $46, 762;
gl e' s was $45, 448.

. The average nedian hone value was $116, 683. In
gl e County that figure was $102, 700.

. The average EAV was $928 mllion. Qgl e County's
EAV exceeded that figure, being last reported at
$1.2 billion.

. The per capita incone anong the Union's conparables
was $18, 204, while Ogle County's anpbunt wa $23, 500.

. Average 2002 jail population ranged from a |ow of
1,263 in Witeside County to a high of 3,358 in
Kendal | County. gl e averaged 2, 734.

The conparables selected by the Union thus provide a valid
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basis upon which to nake salary and insurance conparisons, it
argues. It then goes on to claimthat those conparables nore than
sufficiently support the Union's position on wages,® health
i nsurance and retirees' insurance costs.

In reviewi ng those charts, | note that, as the Union says, it
has only included salary and benefit data that resulted from
collective bargaining in the conparable jurisdictions. If the
contract was silent, it was so noted. Only collectively bargai ned
data was used by the FOP in making conparisons in an interest
arbitration context, the Union stresses.

The Union then argues that, after reviewing the conparable
exhibits, | should find the Union's positions well supported.
However, | also note that the conparability charts set forth in
Union's Exhibit Book #2, Exhibits 29 through 57, were not really
then analyzed in the Union's brief, as promsed. I nstead, an
exam nation of the parties' tentative agreenments of Novenber 21,
2002 was undertaken for the remainder of its brief, in addition to
its assessnment of the precedential weight it deens proper to be
gi ven these specific tentative agreenents.

It was the rejection of the tentative agreenents by Managenent
that ultimately led to these proceedings, the FOP argues, as

expl ained already at several points above. Therefore, in a real

3 Less than the Enployer's final offer, because, as the

Union sees it, it is "trying to stay true to the essence of the
deal that was nade," while the Enployer is throwwng in a bit nore
after backing out of the key piece of the settlenent from the
perspective of the enployees (the tentative agreenent on the
paynment of 50% of retirees' health insurance premuns), the Union
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sense, the Union is basically saying that the use of conparables,
including all the charts and data presented by the Union and the
Enmpl oyer in this case is really "w ndow dressing." The crux of
this case, as the Union sees it, is that the tentative agreenents
shoul d be given great weight and adopted as the primary basis for
an award in its favor, it urges.

The Union's selection of its set of external conparables, and
its discussion of the conparisons as to wages and heal th insurance
anong the conparables on the record and in its exhibits is actually
only a fall back position, in the event | reject the Union's
primary argunment that the tentative agreenents "nust be enforced as
bi nding," given the particular circunstances of this case, the
record clearly reveal s.

B. The Enpl oyer's Conparabl e Juri sdictions

In Enployer's Exhibit 13, it has presented five Illinois
Counties as the appropriate conparable jurisdictions to be
considered. Four of the five counties, Boone, Stephenson, Lee, and
Wiiteside are contiguous to Ogle County, it stresses. The only
conparabl e county offered by the Enployer which is separated from
gle County is Henry, it also enphasizes, but Henry GCounty is
contiguous to both Wiiteside and Lee Counties and thus "forns a
viabl e conparable jurisdiction" because of its likeness in the
total popul ation and geographic size, | amtold. See Enployer Ex.
13.

The Enployer's conparable jurisdictions provide a rational

ar gues.
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conpari son between operations which are simlar, Managenent also
suggest s County governnment and the sheriff's office, in
particular, provide a distinct |law enforcenent operation in all
five conparable counties, in that the office not only is required
to provide traditional patrol services, but it is required to
provide for the nmaintenance and operation of the county jail,
county courthouse and for the service of «civil process and
warrants. That is also true of Ogle County, the Enployer further
stresses. While no conparable jurisdiction will be identical to
gl e County, it concedes, the conparable jurisdictions provided by
the Enployer all have a "local nexus of conparison," it strongly
cl ai ns.

To the Enployer, there is a deviation of population anbngst
the counties of no greater then 2,000 people for Henry and
St ephenson Counties and no greater than 8,000 people for Boone and
Wi t esi de Counti es. It further argues that the naxi mum devi ation
anongst the popul ati on of the conparable counties submtted by the
Enpl oyer is nerely approximately 15,000, and that represents the
di fference between Ogle and Lee Counties, the Enployer also points
out . This popul ation conparison is much closer than the Union's
conpar abl es, the Enpl oyer avers.

Wthin the five conparable counties used by the Enployer as

conparable to it, the Enpl oyer enphasizes, (gle County is:

a. second i n popul ati on;
b. second in size;
C. third in total sheriff's full-tinme enployees;
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d.

and

third in total

deputi es.
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The Enployer further argues that, when analyzing the
conparable jurisdictions, "geography nmust be a prine consider-
ation." Based on that factor, as well as econom cs and popul ati on,
the Enployer stresses, the parties both have agreed that Boone,
St ephenson and Witeside Counties are conparable jurisdictions
Not surprisingly, the Enployer notes, all three are contiguous to
gl e County. See Cty. Ex. 12.

Wth respect to those counties where the parties differ, the
Enpl oyer presents Lee and Henry Counties as conparable juris-
dictions, as already nentioned. O the two, one, Lee County is
contiguous, the Enployer is also quick to point out. The ot her
Henry County, is only one county renoved from Qyle and, further-
nore, is located in the northwest quadrant of Illinois, it argues.

The Union's conparables of Gundy and Kendall Counties, on the
other hand, are fast becomng part of the Chicago/Joliet collar
counties. As such, the factors of geography and econom cs are not
truly conparable to (gl e County, the Enpl oyer strongly contends.

Because of the simlarity in geography, perhaps, Lee County
and Henry County are quite conparable in terns of the nost comonly
used economc factors, that is, nedian famly incone, nedian famly
hone val ue, and per capita EAV, Mnagenent argues. Lee County has
a nmedian famly income of $83,400.00. This represents a difference
of less than $20,000.00 from Ogl e County, the Enployer maintains.
Its median horme value at $40,967.00 is also nore conparable than

G undy, Kendall, and DeKalb Counties, the three counties proposed
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as conparables by the Union which have been rejected by this
Enpl oyer, it enphasi zes.

Simlarly, Henry County is quite close to Ogle County when
conpari sons of nedian home value, nedian famly income and per
capita EAV are considered, as the Enployer sees it. As to all
those factors, Gundy County, Kendall GCounty and DeKalb County
reflect nunbers which are substantially higher than the nedian
values in Qgle County, the Enployer also enphasizes. DeKal b
County, which the Enployer acknowl edges is contiguous with Qgle
County, has the single largest population anong the proposed
conpar abl es, says the Enployer. |Its population is 88,969 people.
The difference between that figure and the population of Ogle
County is roughly 38,000 people, the Enployer stresses. See Un.
Ex. 13. DeKal b County is an inappropriate conparable because its
popul ation is alnmost double that of Ogle County, the Enployer
directly asserts, as already nentioned.

The primary problens the Enployer has with the Union's set of
conparables is that, as the Enployer sees it, the Union has
"created a trap which nust be avoided... because they are skewed so
that (gle County falls in the mddle on a bar chart.” That gives a
false inpression of where it probably should be placed, if the
conparables were not "cherry-picked,” the Enployer directly
asserts.

Perhaps nore inportant, as already noted, Kendall and G undy
Counties are essentially part of the collar county area bordering

Chicago and are experiencing sone of the rapid growh associated
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with Chicagoland and the WII County nmunicipalities of Plainfield
and Joliet, says this Enployer. Thus, it argues that "a close
anal ysis of the proposed conparables" reveals that the Enployer's
proposed grouping is far nore representative. It insists the
conpari son counties chosen by it nore closely resenble (gl e County
with respect to nedian famly incone, nedian hone val ue, popul ation
and si ze. The Enployer's proposed conparison group should be

adopted by the neutral arbitrator, Managenent thus submts.

VI. THE PARTIES FI NAL OFFERS

A. The Enpl oyer's Final Ofer

1. Sergeants and Corporals (Cty. Ex. 4)

a. Wage Proposal: Across the board increase of 6.75%
to each step effective Decenber 1, 2002. (No proposal
on wages for FY 2004 or FY 2005, the record shows).

b. | nsurance Proposal: Plan benefits and enployee
contributions (continued cost sharing at 75% of the
premum to be paid by the Enployer and 25% of the
premum to be paid by the enployee) as inplenented
during the period from Decenber 1, 2002 through Novenber
30, 2003. In addition the Enployer retains the right to
offer alternate voluntary insurance plans with alternate
benefits and al ternate enpl oyee prem um contri buti ons.

C. Retiree |nsurance Proposal: The County rejects the
Union's proposal to institute a new benefit providing
that any enployee who collects a pension through | M¥F
shall have 50% the cost of single premuns paid by the
County. It presents no proposal to change the status
quo (it indicates |MRF provisions give a 30% paynent to
retirees for health benefits, wholly apart from the
Union's proposal to have Managenent pay into a Union
establ i shed trust fund 50% of the benefits cost).

2. Patrol and Corrections and Control 3 and Corrections
Cerk (Gy. EX. 5).

a. Wage Proposal: Across the board increase of 3.5%
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to each step effective Decenber 1, 2002. Add new shift
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differential of $.75 per hour for Control 3 using the
sanme | anguage as is applicable to patrol corrections.

b. | nsurance Proposal: Plan benefits and enployee
contributions (continued cost sharing at 75% of the
premum to be paid by the Enployer and 25% of the
premum to be paid by the Enployee) as inplenented
during the period from Decenber 1, 2002 through Novenber
30, 2003. In addition, the Enployer retains the right
to offer alternate voluntary insurance plans wth
alternate benefits and alternate enployee premum
contri butions.

C. Retiree |nsurance Proposal: The County rejects the
Union's proposal to institute a new benefit providing
that any enployee who collects a pension through | M¥F
shall have 50% the cost of single premuns paid by the
County. It presents no proposal to change the status
quo (it indicates, again, that the IMF provides a 30%
paynent to retirees for health benefits, again wholly
apart from the Union's proposal to have Managenent pay
into a Union established trust fund 50% of the benefit's
total costs).

Unit C (Cty. Ex. 6)

a. Wage Proposal: Across the board increase of 3.0%
to each step effective Decenber 1, 2002 for all enployee
gr oups. Tel ecommuni cators with 10 years or nore of

service as of Decenber 1, 2002, to receive a $1,500.00
one time signing bonus.

b. | nsurance Proposal: Plan benefits and enployee
contributions (continued cost sharing at 75% of the
premum to be paid by the Enployer and 25% of the
premum to be paid by the enployee) as inplenented
during the period from Decenber 1, 2002 through Novenber
30, 2003. In addition, the Enployer retains the right
to offer alternate voluntary insurance plans wth
alternate benefits and alternate enployee premum
contri butions.

C. Retiree |nsurance Proposal: The County rejects the
Union's proposal to institute a new benefit providing
that any enployee who collects a pension through | M¥F
shall have 50% the cost of single premuns paid by the
County. Sone reasoning for maintaining the status quo
is set forth in prior two County proposals.

-28-



B. The FOP's Final Ofer

As part of its final offer, the Union has proposed that the
tentative agreenents reached by the negotiators on Novenber 21,
2002, for fiscal year 2003, as nentioned at several places above,
be adopted in their entirety as a part of its final offer.
However, the Union has al so expanded the adoption of the tentative
agreenent, the record shows, as foll ows:

First, the Union has proposed two additional years of wage
i ncreases (FY 04 and FY 05) at 3% per year in addition to the step
I ncrease. Second, the Union has agreed to a nodified health
i nsurance proposal accepting the health insurance for fiscal year
2003 as it was inplenmented by the County for the duration of the
three years of the contracts (Tr. 41-43). Specifically, the
Union's final offer as presented at hearing is as foll ows:

The Union proposes as its final offer on wages
and retiree insurance benefits that the tenta-
tive agreenents reached by the parties be
enforced in their entirety for the contract
year conmenci ng Decenber 1, 2002.

The Union further proposes that all steps in
the respective pay plans for the patrol and
corrections unit and the civilian unit each be
increased by three percent (3% effective
Decenber 1, 2003 and three percent (3%
ef fective Decenber 1, 2004, and the enpl oyees
continue to nove through the pay step plan.

The Union further proposes that the percentage
differentials negotiated in the Decenber 1,
2002 sergeants and corporals agreenment be
mai ntained for the periods Decenber 1, 2003
t hr ough Novenber 30, 2005.

The Union finally proposes that any enployee

who collects a pension through | MRF shall have
50% of the cost of premuns paid by the
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County.
VI 1. BARGAI NI NG H STORY
A The Current Bargai ni ng

The parties engaged in negotiations only for the County's
fiscal year of 2003 (FY 03), Decenber 1, 2002 to Novenber 30, 2003,
over the terns of three separate coll ective bargai ni ng agreenents:

1. t he Sergeants and Cor poral s;

2. the Patrol and Corrections (including deputies,
corrections officers, control 3 and civilian clerk;
and

3. Unit C (including telecomunicators; mnaintenance;

i ght mai ntenance; clerks and cooks).

Under the Patrol and Corrections Agreenent, fiscal year 2003
was the last year of the Agreenent and was the subject of a wage
and insurance reopener, as already explained. (Article XXX
Section 1, Enp. Ex. 2, p. 39). The other two agreenents expired as
of Novenber 30, 2002, the record indicates.

At the bargaining table, the Union was represented by a
prof essional negotiator. The County was represented by Jerry Daws,
at that tinme the Chairman of the County Board, who had previously
represented the County in all of its negotiations with this Union
and its predecessor, but who then had not negotiated I abor
contracts other than those involving Oyl e County. The County Board
Chairman, Daws, also is one of the twenty-four nenbers of the
County Board and has one vote with no veto power (Tr. 61).

The negotiators reached one year tentative agreenents for: a)

the Corporals and Sergeants on Novenber 21, 2002 (Enp. Ex. 9); b)
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for the Patrol and Corrections on Novenber 21, 2002 (Enp. Ex. 10);
and for Unit C on Decenber 11, 2002 (Emp. Ex. 11). Prior to
reaching these tentative agreenents, and on many occasions during
the course of the negotiations, again as already noted, Daws
explained to the Union that any tentative agreenent that the
negotiators reached would have to go to the County Board for its
approval (Tr. 61-62). Accordi ng to Daws' t esti nony, t he
bar gai ni ng custom which was understood by the Union, was that the
County Board would not review any individual issues during the
negotiations, but that only the full package would be brought to
the Board for their formal consideration (Tr. 61-64) and/or
adoption or rejection. The County Board rejected the tentative
agreenent reached by the negotiators, the parties concede, because
the tentative agreenents include a new retirenent benefit which
woul d have required the County to pay for 50% of the cost of
retirees' health insurance coverage (Tr. 61-64).

At the hearing, the Union confirned that the parties had not
engaged in negotiations over any matters, including wages and
i nsurance, for fiscal years 2004 and 2005 (Tr. 39), the record
indicates. As is evident by the tentative agreenents (Enp. Exs. 9,
10 and 11) and by the parties' presentations at the hearing, the
parties only negotiated over wages and insurance for the bargaining
unit nenbers for one year, fiscal year 2003, for all three
agreenents (Note that FY 03 was the last year of the Patrol and
Corrections Agreenment and subject to a reopener for only wages and

heal th i nsurance) (Tr. 39, 40, 44 and 45).
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The paynent of 50% of the retirees' health insurance was a new
benefit, but, the Union contends, the parties tentatively agreed to
that benefit in consideration of the Union's acceptance of the
Enpl oyer's proposal on enployees' health insurance, including the
dismssal of all legal action regarding the Enployer's unilatera
changes to its health insurance plans made in FY 2002.

The original tentative agreenents are summarized as foll ows:

1. Sergeants and Corporals (Enp. EX. 9)

a. Wage Proposal: Pay for Sergeants shall be 10%
above the wage of the top seniority pay of a deputy
assigned to the detective division. Pay for Corporals

shal | be 5% above the wage of the top seniority pay of a
deputy assigned to the detective division.

b. | nsurance  Proposal : Current deducti bles be
mai nt ai ned t hroughout the termof the contract.

C. Retiree |nsurance Proposal: The County Board shal
begin to contribute 50% of the cost of single health
i nsurance coverage through the County policy when the
enpl oyee retires after at |east neeting the m ni num wage
and tinme statutory requirenent of their pension fund, or
retires on a duty related disability pension. Thi s
contribution shall continue until the enployee reaches
the age at which Medicare coverage begins. Any enpl oyee
who collects a pension through |IMF shall have 50% the
cost of premuns paid by the County.

2. Patrol, Corrections and Control 3 and Corrections derk
(Enp. Ex. 10)
a. Wage Proposal: Across the board increase of 3.25%

to each step on Decenber 1, 2002. Across the board
i ncrease of .25% on Novenber 30, 2003. Add new shift
differential of $.75 per hour for Control 3 using the
sanme language as is applicable to patrol and
corrections.

b. | nsurance  Proposal : Current deducti bles be
mai nt ai ned t hroughout the termof the contract.

C. Retiree |nsurance Proposal: The County shall begin
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to contribute 50% of the cost of single health insurance
coverage through the County policy when the enployee
retires after at |east neeting the mninum age and tine
statutory requirenent of their pension fund, or retires
on a duty related disability pension. This contribution
shall continue until the enployee reaches the age at
which Medicare coverage begins. An enpl oyee who
collects a pension through I MRF shall have 50% the cost
of premuns paid by the County.

3.  Unit C (Enp. Ex. 11)

a. Wage Proposal: Across the board increase of 3% to
each step on Decenber 1, 2002 for all enployee groups.
Tel ecommuni cators with 10 years or nore of service to
receive a $1,500. 00 one tine signing bonus.

b. | nsurance  Proposal : Current deducti bles be
mai nt ai ned t hroughout the termof the contract.

C. Retiree | nsurance Proposal: The County shall begin
to contribute 50% of the cost of single health insurance
coverage through the County policy when the enployee
retires after at |least neeting the mninum age and tine
statutory requirenent of their pension fund, or retires
on a duty related disability pension. This contribution
shall continue until the enployee reaches the age at
which Medicare coverage begins. An enpl oyee who
collects a pension through I MRF shall have 50% the cost
of premuns paid by the County.

B. The Previous H story

The parties have not historically agreed to multi-year wage
and insurance provisions, the Enployer has strongly argued. The
Sergeant's and Corporal's Agreenment was a one year agreenent (Enp.
Ex. 1, Article XXIX, Sec. 1, p. 42). Even when the parties have
previously entered into multi-year agreenents, those agreenents
have not included wages and insurance for the term of the
agr eenent . Instead, in those nulti-year agreenents, the parties
have provided for annual wage and i nsurance reopeners, the Enpl oyer

mai nt ai ns. To Managenent, this illustrates a "practice" of one
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year agreenents on wages and paynents/provisions of the County's
heal t h i nsurance pl an.

The Patrol and Corrections Agreenent was a multi-year
agreenent with annual wage and insurance reopeners as identified in
item nunber four in the letter from the Union to the Sheriff's
Ofice dated January 16, 2001 (part of Enp. Ex. 2). Also, Article
XXI X, Duration and Signature, Sec. 1, Term of Agreenent and
Reopener, of the Patrol and Corrections Agreenent provides for the
fiscal year 2003 wage and insurance reopener (Enp. Ex. 2; Note that
this replacenent Article without a page nunber was added after the
first reopener. Also note that the last two pages of Enp. Ex. 2
sets forth the health insurance |language in effect prior to the
first reopener for fiscal year 2002).

Item four of the January 16, 2001 Union letter, the reopener
| anguage, is also applicable to the non-sworn agreenment for Unit C
(Enp. Ex. 3). The replacenment page for Article XXIII, Insurance
and Pension, w thout a page nunber, displays a tentative agreenent
notation dated October 23, 2001, identifying a reopener nodifi-
cation to the insurance provisions of the agreenent.

Wiile the parties' nethod of replacing pages in the agreenent
after a reopener nmakes for a confusing contract, the Enployer
argues, it also asserts that the docunentary evidence also
denonstrates that the parties have not historically been able to
agree to wages and insurance for nore than one year at a tine, the
Enpl oyer again strongly contends.

The Enployer thus concludes that, by the conduct of the
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parties at the bargaining table in the fall of 2002 in only
di scussing wage and insurance terns for one year, as well as the
clear practice reflected in the existing bargaining agreenents, as
just noted, and as nmade evident by the parties' exhibits, either a
singl e year agreenment or multi-year agreenents with annual wage and
i nsurance reopeners is the parties' clear pattern. Therefore, the
Union's demand for two additional years in this contract, including
a 3% wage increase for all nenbers of the Patrol and Corrections
Unit and the nenbers of Unit C for a 3% increase each year is a
breakt hrough totally unrelated to any issue presented across-the-
table in the actual negotiations that have culmnated in this
interest arbitration, the Enpl oyer submts.

Moreover, to the Enployer, the absolutely clear, historical
pattern of "bargaining insurance benefits" for only one year at a
time precludes the acceptance by this Arbitrator of the 2003 fi scal
year insurance provisions of FY 2003 as being frozen for three
years, as the Union's proposal would entail, effectively, the
Enpl oyer al |l eges. The freezing of health insurance costs and
benefits for three "extra" years is another breakthrough and added
provi sion never offered across-the-table or negotiated at all, the
Enpl oyer further contends.

Addi tionally, according to the Enployer, the specific
provision for parroting (10% and 5% for Sergeants and Corporals,
respectively, from the highest level of the Patrol Oficer wage
schedul e as part of its offer for fiscal year 2003) to be continued

in effect so as to give this group a 3% increase in fiscal years
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2004 and 2005, too, simlarly is a breakthrough, the Enployer
subm ts. This illustrates that the Union's offers are

unr easonabl e, it cl ai ns.
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Based on all the foregoing, the Enployer urges that its offer
be accepted as the nore reasonable in all its aspects, | amtold.

The Union, on the other hand, argues that its wage and
i nsurance offers for FY 2004 and FY 2005 are nerely a practical way
to put the parties where they should be absent the Enployer's
unreasonabl e rejection of the Novenber 21 and Decenber 11 (on Unit
O, 2002 tentative agreenents. It places a 13% pay raise for each
year for all three units, which fits the conparables and the cost-
of-living or CPl index data. It also permts the parties to begin
bargai ning in Septenber, 2005, for a new contract for FY 2006 (and
t hereafter), as if the parties inplenented the tentative
agreenents, which should have been the case had the parties
followed the spirit of the Act and the precepts of good faith
bargai ni ng, says the FOP. The only reason that it did not happen
was a change in the political winds in Novenber, 2002 in (gle
County, the Union insists. Such a change in the political makeup
of the County Board should not nean that three years' worth of
rai ses and benefits is lost to the sworn officers, corporals and
sergeants, and enpl oyees covered by Unit C

The Arbitrator is authorized by the 7th and 8th factors
included in Section 14(h) to "nake it right," the Union also
submts. Adoption of the Union's final offers on all three inpasse
issues would be nore reasonable and appropriate, and | should
therefore enforce the tentative agreenents and the specific Union
final offers should be adopted as the "last, best offers,” the

Uni on concl udes.
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VIT1. DI SCUSSI ON AND FI NDI NGS

A. The Duration or Length of the Contract |ssue

1. Backgr ound

This issue raises several questions, since as Mnagenent has
stressed and the Union has conceded, the parties in their
negotiations in 2002 bargained in all three of the negotiations
then taking place only wth regard to fiscal year 2003, | note. As
al ready nentioned several tinmes, in point of fact, | also agree
with the Enployer that the bargaining involving the Corporals and
Sergeants Unit was for a reopener solely concerned with wages and
health insurance, the record clearly discloses. As to that unit,
obviously, no mandatory bargaining could have occurred for future

time periods, since that |abor contract still had one year before

it expired. As to the other two units involved, bargaining over
wages and insurance was confined to fiscal year 2003, by the
respective bargai ning teans, although negotiations for other issues
may have extended beyond that point. The record is not absolutely
cl ear whether or not that happened, but the relevant fact is that
as to wages and insurance, only FY 2003 was negotiated as a
tentative agreenent, the facts of record reveal .

What is absolutely plain fromthe evidence of record, | also
stress, is that the parties were also involved during these
negotiations in a serious, good faith attenpt to resolve the
significant issue as to the propriety of certain Managenent changes

in the current enployee health insurance benefit programadmttedly
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unilaterally nmade by the Enployer in fiscal year 2002, | note.
Those particular changes had resulted in the Union's filing
unfair |labor practices with the Illinois Public Enployee Labor
Rel ations Board. Gievances were also filed over those unil ateral
changes, and perhaps other legal clains related to this dispute,
apparently, the record indicates. Appeal s on various aspects of
the whole range of litigation were also taking place, the record
devel oped at hearing al so denonstrates, as the Union pointed out.
It firmMy believes the giving up of these legal actions and
acceptance of Managenent's actions in nodifying the parties' health

insurance plan was a significant quid pro quo for the Enployer's

acceptance of the Union's proposal that Managenent pay 50% of the
retirees health insurance premuns, | am persuaded.

The Union also argues that the fact of the negotiations
dealing with the insurance benefit changes made in 2002 reveals
that the overall negotiations were not necessarily narrowy focused
on fiscal year 2003, as it says the Enployer has essentially
wongly cont ended. The FOP also argues that its take on the
bargaining history which serves as background in this case is
critical to an understanding of why the Union has submtted the
wage proposals for fiscal years 2003, 2004 and 2005 as part of its
final offers, even though the negotiations preceding this interest
arbitration did not specifically enconpass the two later fiscal
years for wages and insurance, but only fiscal year 2003.

The Union submts that the Enployer's conduct in rejecting the

tentative agreenents and forcing the parties to interest
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arbitration has del ayed the process so that, as a practical natter,
fiscal years 2004 and 2005 have passed wthout any ability for
these parties to negotiate on new terns and conditions for that
period of tine. It contends that, as a practical matter, this
Enpl oyer's cries of unfairness based on the Union's never having
presented wage offers in the bargaining wunder review 1is
di si ngenuous at best and, in all Ilikelihood, represents a real
exanpl e of playing the systemto the nmaxi num benefit of Managenent.

As a matter of equity and fairness, the Union asserts, the
interest arbitration should grant wage increases of 3% for fiscal
year 2004 and 3% for fiscal year 2005 for patrol officers and
corrections, and Unit C to place the parties in the position they
likely would have been in if the bargaining process had not broken
down. The "parity" granted by the tentative agreenents with the
corporals and sergeants would have an identical inpact on their
wages, the Union also asserts. Good |abor relations and "a better
future for collective bargaining" between these parties demand the
adoption of the three year contract term actually tied into the
Union's |ast best wage offer of 3% per year, it thus urges.

The Union also argues that its proposal for a three year
contract term is "virtually the industry standard® and that |
should affirm its contention that the fact that this Enployer
rejected the tentative agreenents under scrutiny because of a nere
change in the political wi nds, just when those tentative agreenents
were placed before the County Board for approval, neans the Union

should be able to expand the duration of the contract to the
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industry norm It also asks that | affirmits position that the 3%
wage demands fit the conparables and thus find that the Enpl oyer
has not been disadvantaged by the failure of the parties to
"actually negotiate for a three year contract as to wages."

The Uni on thus concludes that both external conparability and
the relevant cost-of-living data fully support its wage offer as
covering the last two of the three years contained in its offer,
thus making the duration of the contract, "fit the timng of the
issuance of the interest arbitration.” This is the nore
appropriate and reasonable "final duration of the contract offer,”
based on the unique circunstances of the case, it urges.

The Union also notes that its three year offer on health
insurance would essentially freeze bargaining on the health
i nsurance issue regarding the bargaining unit's current enployees.

In effect, it asserts, such a freeze has the specific result of
giving the Enployer what it obtained not only by its unilateral
changes in fiscal year 2002, but also by the "equally invalid,
illegal and contractually defective unilateral changes" in health
i nsurance provisions in fiscal year 2003, too. As the Union stated
on the record, its offer concerning insurance is tied to all three
years and essentially places the insurance issue for its current
enpl oyees back on the bargaining table only when bargaining for
fiscal year 2006 would begin, nanely, in Septenber, 2005, I
recogni ze.

The Enpl oyer disagrees with each of these propositions, as set

forth in detail above. It argues that internal conparability and
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the proven practice of the parties is that both wages and insurance
benefits have only been negotiated by these parties over the years
in one year increnents. It suggests that the proven practice of
havi ng one year |abor contracts generally, or three year contracts
with reopeners the last tw years for wages and health insurance
benefit issues, nust properly be viewed as totally preventing the
Union's trick of tying wages and health insurance to a period two
years beyond what the parties ever negotiated across-the-table
prior to this interest arbitration

Boldly stated, the Enployer sinply says | have no authority to
grant a proposal on an "economc" interest arbitration issue that
was never in any way bargained for by the parties to the point of
i npasse before the final offer arbitration process began. This is
obviously exactly the case in this current matter, it naintains.
Therefore, as a matter of the scope of ny authority under the Act,
| should reject the Union's "sneak attack" expansion of the actua
i npasse issues and decide only the wage and insurance issue for
fiscal year 2003 that the parties actually negotiated over in good
faith, the Enpl oyer insists.

The Enpl oyer al so suggests that the alleged negative climate
that woul d be caused by a decision in this interest arbitration to
limt ny decision as to the three inpasse issues -- wages,
i nsurance benefits for current enpl oyees and the proposal advanced
by the Union for a 50% paynent of insurance benefit premuns for
retirees -- sinply has no relevance to the factors I am permtted

to consider under Section 14(h) of the Act. Wat the Union has to
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say about the practical effect of such a limtation may be "good
| abor relations,” the Enployer states. It also, however, asserts
that such a consideration is not permtted either by the statutory
factors spelled out in Section 14(h) or in light of the past
practice and expectations of these parties, as evidenced by the
proofs of record. It also states that the external conparability
and cost-of-living data proffered by the Union as to wages for the
second and third years of the Union's wage proposal, fiscal years
2004 and 2005, are, at best, inconclusive and in fact cannot trunp
the obligation of the parties to directly bargain about these nost
critical terns of enploynent, | note.

After careful consideration, and despite ny first blush
reaction that the Union is absolutely correct about the negative
inmpact of the dragging out of this case on the bargaining
rel ati onship between these parties, | agree with the Enpl oyer that
| cannot extend the contract term to the "normal" three year
bl anket and | do hol d.

First, arbitrators are extraordinarily reluctant to disturb a
cl ear past practice when such a pattern is found to exist. In this
case, the Enployer has convincingly shown that, as regards wages
and insurance benefits, these particular parties comonly have
bargained for contractual commtnents of only one year, | am
convi nced. Whet her these parties have used "one year |ong
contracts" or contracts of three years' duration, with reopeners in
the second and third year for wages and insurance benefits, what is

clear on this record is that this Enployer and this Union have
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hammered out a pattern of dealing with the inportant issues of
wages and health insurance benefits one year at a time, | find

That conclusion offsets any "equity" clains of this Union, as set

forth above, | am al so convinced, based on the "normal precepts" of
col l ective bargaining, | hold.
Additionally, as the Enployer has argued, | am further

persuaded that | would be on Iess than firmground were | to adopt
the Union's proposal on wages which extends over a three year
period, when the parties only bargained as to wages and insurance
benefits for a one year termduring their negotiations. Qoviously,
i npasse could not have been reached as to fiscal years 2004 and
2005 as to either of these issues if they were never brought up at
the table at all, let alone "negotiated to inpasse," common sense
says.

Al so, the whole theory and structure of Section 14(h) is such
that ny charge is not to "do right, in an abstract sense," but to
apply the defined factors set forth in Section 14(h) to the facts
of the case, logical analysis demands. It is one thing to say |
stand in the shoes of the bargainers and nust attenpt to craft a
contract along the lines of what they could do if the process were
strike driven. | understand that, as long as the factors to get ne
to that point of what the contours of the "freely bargai ned, arns-
length deal” would likely be. It is proper, too, to deal with the
weight to be placed on rejected tentative agreenents as proof of
what the deal "truly would be." It is quite another to claim as

the Union does, that | can go farther and decide issues not
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bargained to inpasse by the parties -- not even talked about
across-the-table during the period of negotiations -- and sonehow
resolve those issues on a last-best final offer of an inpasse
issue. | cannot, | definitely rule.

My concern is how !l could justify a finding that woul d stretch
the <contract to cover a three year wage proposal, and
additionally, freeze the health insurance benefit package for
current enployees for two years beyond the focus of bargaining
prior to inmpasse and this interest arbitration, | say again.
Whet her what the Union has proposed is good or bad | abor relations
-- and | clearly think it wuld be a better path to follow --
cannot overcone these factors preventing ne from going along with

what the Union has proposed, precisely as the Enployer has

suggested, | finally observe. | cannot extend the duration of the
wage offer and insurance offer to three years, | hold.
Stability is inportant in bargaining, | certainly understand.

Cood | abor relations and a feeling of fairness is also critical to
a successful relationship between Mnagenent and its Union-
represented enployees. The facts as analyzed here, and the
statutory criteria provided in Section 14(h), sinply mandates ny
conclusion that | am not able to give the Union the extrene
departure from both the practice of the parties and what the
statute contenplates, | thus find. | agree with the Enployer that
the issues at inpasse nmust focus on FY 2003, but disagree with it
that the tentative agreenents are not relevant to the proper

assessnent of the appropriateness of the parties' final offers on
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the remai ning three issues.

Based on the foregoing analysis, |I find in favor of the County
as to the first issue and specifically conclude that ny
jurisdiction is only to decide the wage proposal for fiscal year
2003; the health insurance benefit inpasse issue for fiscal year
2003; and, finally, the inpasse issue concerning the proposal
advanced by the Union that the Enployer pay 50% of the insurance
premumfor retirees, also for fiscal year 2003.

B. The Wage | ssue

By way of background, | enphasize that | have only given a
partial recitation of the parties' detailed argunents concerning
external conparables in the instant case. | set forth these
contentions so as to give a flavor for what the parties were
arguing and to nmake clear that | understand their respective
positions. However, as to the external conparability issue, it is
also inportant to note that in point of fact the Enployer has
presented a wage proposal that the Union concedes is in sone
respect "richer" than what the Union has proposed as its wage
denmand. As the Enployer interprets it, this is based on its
anal ysis of external conparables, anong all the statutory factors,
| specifically note.

To the Union, however, the offer of an "extra" economc
benefit relating to wages is the Enployer's not so subtle way to
cover up the fact that Mnagenent repudiated tentative agreenents
that were validly negotiated and where consi derati on was exchanged.

Sinmply put, the Union believes that this sweetener cannot offset
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the agreenent of the Union to accept the unilateral changes in
health benefits for current enployees nade by Managenent in fiscal
year 2002 (and, at hearing, also covering changes nade in fiscal
year 2003) in exchange for Managenent's commtnent to pay 50% of
the insurance premuns for retirees.

What these facts show, in ny view, is, as nentioned at several
poi nts above, that the primary issue in this case is not external
conparability or the other specific statutory factors under Section
14(h). The question of which set of conparables are nost
appropriate has nothing to do with the wage issue, or the health
i nsurance benefit package issued for current enployees, | note,
because, as to both proposals, what the Enployer is proposing
either is better than what the Union has advanced as its proposal
or, the external conparables sinply have nothing to do with the
resolution of the dispute (the insurance benefit package).

| therefore firmy believe that there is no justification for
a detailed analysis of which group of external conparables nakes
t he nost sense. The Enpl oyer accuses the Union of "cherry-picking"
and of creating a universe which of necessity places Ogle County in
the mddle of the "bar chart" or graph. The Union, on the other
hand, says that Managenent has overenphasi zed geography so as to
stack the external conparables in a way that artificially places
gle County at or near the top of the conparison group. I find
however that whatever conparison group is used is not relevant to
the outcome or resolution of the actual inpasse issues renaining.

| therefore will not nmake a ruling as to which group of external
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conparables is the "nore appropriate” in this instance, instead
leaving that task to negotiations between the parties or |Ilater
interest arbitration proceedings, if necessary. Dicta is to be
avoided, | remnd the parties.

What is pertinent in the current case to the resolution to the
wage issue, as well as the other two inpasse issues still to be
resolved, is the weight to be accorded the tentative agreenents
entered into between these parties on Novenber 12, 2002, which then
were rejected by the County Board, as the parties have stipul at ed.

| therefore will now attenpt to "untie that Gordian knot," as
foll ows.

C. The Rejected Tentative Agreenent

The parties reached a tentative agreenment on all inpasse
issues during the negotiations, but that tentative agreenent was
rejected by the Ogle County Board. At the hearing, the parties'
representatives disputed what weight, if any, should be accorded
the rejected tentative agreenent.

1. The Illinois Arbitral Precedent

This inquiry begins with the change given to Illinois interest
arbitrators by the line of arbitral authority that has devel oped
since inpasse resolution canme to police and fire in 1986 in this
state and the precedent inported fromthose that preceded Illinois
with third party resolution of interest disputes. The Arbitrator's
commssion is to approximate that to which the parties would have
agreed had they been able to reach a bilateral agreenent.

In the view of sone, what better indication of what the
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parties woul d have agreed to than the agreenent actually reached by
their representatives? The parties' representatives are nost
often, if not nearly always, better inforned on the issues, the
conparables and the relative strengths and weaknesses of each
party's bargai ning positions. Who better than to delineate what
the parties would have agreed to if an overall agreenent had been
reached? This view was adopted by Arbitrator James M O Reilly in

his Gty of Alton award:

There was no evidence that the tentative
agreenent reached on July 24, 1994 was
negoti ated based upon a |lack of know edge of
parity relationships, msinformation, or a
| ack of awareness of external conparisons.
Thus it nust be considered to have been
negotiated in good faith and the Neutral
Arbitrator can find no conpelling reason that
he would be able to render an Award which
woul d be nore reasonable than the parties were
able to achieve during the collective
bar gai ni ng process.*

O hers lean nore to the denocratic side of the equation --
regardl ess of what the negotiators agreed to, it was understood to
be subject to ratification. Not hing should interfere with the
absolute right of the governing body or nenbership to vote to
approve or disapprove the tentative agreenent their representatives
r eached. Arbitrator Peter Myers articulated this view in his

County of Sanganbn awar d:

Tentative agreenents reached during the course
of collective bargaining sessions are just
what their nanme suggests, tentative. A
tentative agreenent on an issue has been
reached by the parties' bargaining repre-

4 Cty of Alton and | AFF Local No. 1255, FMCS No. 95-00225
(OReilly, 1995) at p. 3.
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sentatives does not represent the final step
in the collective bargai ning process; such an
agreenent instead is an internediate step.
For a tentative agreenent to acquire any
bi nding contractual effect, it generally nust
be presented to the parties thenselves,
ratified and ultimately executed before it may
be inposed as binding upon the parties'
rel ationship.®

Arbitrators OReilly and Meyers seem to represent the polar
extrenes on the question. However, this question has been raised
in several Illinois interest arbitrations, and while at first
reading the awards mght seemto be at extrene variance wth each
other, there is a pattern to the decisions. On sone occasions the
tentative agreenents were ignored by the neutral; on others they
were accorded sonme weight in the analysis. In still others, they
were given great weight.

A careful reading of those arbitration awards, and taking into
consideration all of the factors considered by the neutrals, a
consensus of opinion can be found.® Tentative agreenents, reached
in bilateral good faith negotiations, but subsequently rejected by
a party, are to be accorded sonme weight in a subsequent interest
arbitration. What weight to be accorded is a question of the

speci fic circunstances of each case.

° County of Sanganon and Sanganon County Sheriff and
Il1inois Fraternal O der of Police Labor Council, S MA-97-54 at pp
6-7.

6 See, e.g., Gty of Peru and Illinois Fraternal Oder of
Pol i ce Labor Council, S MA-93-153 (Bernman, 1995); Gty of Waterl oo
and I1Tinols Fraternal Oder of Police Labor Council, S MA-97-198

(Perkovich, 1999); and Oak Brook and Teansters Local 714, S NMA-96-
73 (Benn, 1996).
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In his 2002 Gty of Chicago award, Arbitrator Steven Briggs

summed the positions of many of those Illinois interest arbitrators
who had previously considered the question in Illinois:

In the relatively short history of Illinois

public sector interest arbitration there have

been a handful of cases where a tentative

agreenent was negotiated by the parties’

representatives, recomended for ratification
by the union bargaining team then rejected by
arbitra-
tors to whom those cases were presented had to
deci de what weight, if any, should be given to

t he union nenbershi p. The interest

the terns of the negotiated settlenents.

The

parties to these proceedings cited each of
those cases (citations omtted) and quoted

selectively from them in their post hearing
briefs. In the interest of brevity, the
undersigned Arbitrator will not repeat those
guotes here. Generally, Illinois interest

arbitrators have concluded that the weight to
be afforded a rejected tentative agreenent

depends upon:

(1) the circunstances surrounding the nego-
tiations that led to it (Was it negotiated in
good faith by infornmed responsible representa-

tives?);

(2) the nature of the tentative agreenent
itself (Is it an accurate reflection of the

accord the parties would have reached

normal strike-driven process? I's

upon m scal cul ation or other error?);

it

in a
based

and

(3) the reasons for rejection (Legitimate
concern over financial and other issues? A
I nt erna

sinple, unjustified desire for nore?

uni on politics?)’

Among the arbitration awards that Briggs

opinion was that of Arbitrator George Fl eischl

! Gty of Chicago and Fraternal O der

reviewed in his

who al so consi dered

of

Pol i ce Lodge #7

(Briggs, 2002), at pp. 19-20 (hereinafter "Gty of Chicago").
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the inport of a tentative agreenent rejected by the union nenber-
ship in Schaunburg in 1994:

In dealing with this aspect of the dispute, a
bal ance nust be struck. On the one hand, it
is inportant that the authority of the
parties' respective bargaining teans not be
unnecessarily undeterm ned. Specifically, in
the case of the Union, its bargaining team
ought not be discouraged from exercising
| eader shi p. Sone risk taking nust occur on
both sides, if voluntary collective bargaining
is to work and arbitration avoided, where
possible. Cdearly, the Union's nenbership had
the legal right to reject the proposed settle-
nment . However, the Union's nenbership (and
the Village Board) nust understand that, while
it is easy to second guess their bargaining
teans, whenever a tentative agreenent is
rejected, it undermnes their authority and
ability to achieve voluntary settl enents.

On the other hand, serious consideration
should be given to the stated or apparent
reasons for either party's rejection of a
tentative agreenent. If, for exanple, the
evidence were to show that there was a
significant msunderstanding as to the terns
or inmplications of the settlenment, those terns

ought not be considered persuasive. Under
t hose circunstances, there would Dbe, in
effect, no tentative agreenent. However, if

the terns are rejected sinply because of a
belief that it mght have been possible to "do
a little better”, the terns of the tentative
agreenent should be viewed as a valid indica-
tion of what the parties' own representatives
considered to be reasonable and given sone
wei ght in the deliberations.?

Nei t her Bri ggs nor Fl ei schl i f ound any error or
m sunder standing of the cost as a basis for the rejections by the

uni on nenberships in their cases. Rather, in each instance it was

8 Village of Schaunburg and Illinois Fraternal Oder of
Police Labor Council, Schaunburg Lodge No. 71, S MA-93-155
(Fleischli, 1994) at pp. 33-34.
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determ ned the nenbership thought its negotiators had given away
too nuch at the table and should have "hung tough" to do better.
In both instances, the tentative agreenents were accorded wei ght --

described by Fleischli as "persuasive" in Village of Schaunburg and

as "significant weight" by Briggs in Gty of Chicago:

On bal ance, while the Board supports the FOP' s
right to reject the Tentative Agreenent, it
al so recognizes that the Tentative Agreenent
reflects a delicate bal ance of accommodati on.
Any significant change in that bal ance -- any
material nodification of the ecosystem that
has evol ved through the collective bargaining
process - could easily inflict nmore harm than
good on the parties, their future relation-
ship, and on the many other entities affected
by the outcone of these proceedings. Accord-
ingly, and for the reasons explained in the
f oregoi ng paragraphs, the Board has decided to
give the Tentative Agreenent signi ficant
wei ght . °

Arbitrator Martin HIIl was presented with an opportunity to
consider the weight to be given to rejected tentative agreenents in

his Gty of Wukegan deci sion. HIll indicated that he was in

accord wth Fleischli's Village of Schaunburg reasoni ng:

A tentative agreenent indicates what the
parties, or their duly appointed represen-
tatives thought was a result ot herw se
conducive to their interests. They are the
insiders and presunptively know the environ-
ment and nunbers better than any neutral.
Wiile certainly not dispositive (nor "res
judicata") of a specified result in an
interest arbitration, a party would be hard
pressed to argue that a tentative agreenent
shoul d be ignored by an arbitrator.®

Interestingly, based on the wunique facts of his case,

of Chicago at p. 21.
of Waukegan and | AFF Local 473, S-MA-00-141 (HII,

10

o at
at

<<
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Arbitrator

HIll determned that the tentative agreenent in Waukegan

-- otherwise, in his view, entitled to great weight in the
arbitration -- would not be so honored because of a series of najor
m stakes by the Gty's nmanagenent regarding the terns that led to

the tentative agreenent.

| n managenent's words:

First, and nost i mportantly, the dty's
bargaining team erred in its calculations of
the total cost of the Union's final offer of 4
percent wages for each of the four years of
t he proposed contract. Chief Negotiator Baird
confused the Union's offer of 4 percent plus a
2 percent equity with an earlier, off-the-
record Union proposal of 4 percent plus a 1
percent equity adjustnent. As a result the
CGty's bargaining team grossly underestinmated
the total wage cost of the four-year contract.

Second, Baird failed to recognize the fact
that the Union was proposing a wage system
t hat invol ved "doubl e- conmpoundi ng"

Thi rd, the conpressed bargaining/ nediation
time (2 1/2 hours) contributed to Baird's
failure to conpare the Union's offer to the
ot her external conparable communiti es. Baird
and the bargaining team only later realized
that by adopting the Union's proposal, the
Gty's traditional economc position vis-a-vis
conparable communities with regard to wages
would have drastically increased, wthout
consi deration of t he adty's relatively
inferior and deteriorating economc position
vis-a-vis comunities such as Evanston.

Fourth, Baird failed to consider the lucrative
total econom c package that the |AFF bargain-
ing unit enpl oyees woul d obtain, when one al so
factored in the tentatively agreed to
i ncreases in paranedic pay and holiday pay.

Fifth, and finally, the bargaining team
grossly underestimated the inpact of the

2001) at p. 66.
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economc settlenent with the |AFF would have
on other Gty bargaining units, nost notably
the FOP ... "

Arbitrator H Il credited the Gty's argunents as to the wage
portion of the tentative agreenent, not the renmainder of the
sett| enent . *? Cearly, the first tw "errors" by the Wukegan
managenent team were of the type described by Arbitrator Fleischli

in Village of Schaunburg. Failing to discern that the offer from

the fire union was different from a previous one goes to the
guestion of whether there was ever a "neeting of the mnds" in
Waukegan and certainly bears on the weight of the tentative
agr eenent . The parties were not agreeing to the sanme offer.
Failing to understand that the fire union was proposing a doubl e-
conmpoundi ng al so goes to the question of whether a true agreenent
was reached.

However, failing to <consider the totality of Dbenefits
available to one party or the other in a negotiation, and failing
to consider the inplications of accepting a proposal in relation to
conparability, whether external or internal, cannot be viewed as
excusabl e m stakes, mstakes that run to the essence of whether a
deal was nmade, as the Union has correctly suggested, | rule.

Every negotiator, whether experienced or amateur, knows that
he or she had better evaluate a proposed deal before accepting it.
Allowing a party to extricate itself from the inpact of a

tentative agreenent by pleading "dunb and careless" or by saying

11
12

Gty of Waukegan at pp. 66-67.
Gty of Waukegan at p. 67.
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the political wi nds have shifted, nmay not be enough to award the
consideration of the tentatively negotiated terns of a |[|abor
contract, the better reasoned decisions find in ny opinion, and |
definitely agree, as the Union has specifically suggested.®®

2. The (gl e County Tentative Agreenent

What were the facts of this case against which the principles
adopted by Illinois interest arbitrators nmay be applied to
determne the weight to be given to this tentative agreenent?

These enpl oyees' quest for enployer contributions to the costs
of retiree insurance coverage did not begin with this round of
negotiations, but rather its predecessor. Consi der the testinony
of Sergeant diff Mers:

Q And on how nmany occasions have you participated at the
bar gai ni ng tabl e?

A M/ first occasion would have been in 2001 when we
settled the first sergeants/corporals.

Q And in those negotiations do you recall nmaking a
proposal regarding the cost of retirees insurance?

A Yes.

Q Wuld you briefly tell the Arbitrator just to set the
stage here -- you don't have to go into great detail
but what was it that you and your fellow officers were
proposing in 20017

A W had spoken with DeKalb County who had set up a trust
fund for their retirees in service, at which time our
| odge was looking to start essentially the sane kind of

13 Knowing the experience and sophistication of the

managenent negotiator in Waukegan, the last three "m stakes" cited
by the Enployer struck the Union advocate nmore as the CGty's
negotiator graciously falling on his own sword in hopes of
strengthening the Gty's chances of negating the tentative
agreenent. | tend to agree, given ny perspective on the argunents
pr esent ed.
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trust. W asked them at the table about contributing to
that or setting up sone kind of a percentage to pay
toward retirees insurance, at which tine we were asked
to bring that back to the table in 2002 when they were
nore prepared to discuss that. In the interim we had
set up the trust and to this date the trust is still
bei ng funded.

Q And it's being funded by enpl oyees?

A Enpl oyees that bel ong to Lodge 240, yes.
So in the 2001 negotiations did the Enployer indicate
anything to you about wanting to see the trust get
established, getting off the ground before talking about
it [sic] contributions?

A They felt if we established a trust and the rest of the

board -- the enployees were showing sone kind of

contribution, it would be easier to get the board to

agree to contribute sone thensel ves.

And that trust has been established?

Yes.

Q
A
Q And the enpl oyees are contri buting?
A Yes. ™

The genesis for the tentative agreenent in 2002 was the
di scussion had in the 2001 contract talks. The sane negotiators
represented the County in 2002 that had done so in 2001. The
Enpl oyer sent three nenbers of its County Board to negotiate wth
the Union, one of whom was the County Board Chairman. Wi le the
Enpl oyer later would suggest that its team was inexperienced,
former Board Chairman Daws outlined his actual experience during

his testinony:

14

Transcript of hearing at pp. 34-36 (Enphasis added).
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Q How many contracts did you negotiate wth the FOP?

A Negotiated all that were negotiated after the inception
of the FOP.

Q So --

A What ever nunber that is.

Q Two rounds of negotiation, three rounds, do you know?

A At | east two.

Q And prior to the FOP being there, were you involved in
negoti ati ons w th another uni on?

A Yes.
Any idea how many rounds of negotiations you represented
the County in with then?

A | think the bargaining unit becane -- inception of the

bargaining unit was 1986 and | was involved in all the
negotiations fromthat time on.*

A tentative agreenment was reached between experienced
negotiators for both sides, | am thus persuaded, and the only
intervening event that altered the course of ratification was a
changing of the political guard in Qyle County. The enpl oyees and
the Union should not be subject to the winds of politics --- the
County sent authorized negotiators to sit down with the Union and
reach an agreenent which they did. That agreenent should be
enforced, absent very strong facts dictating sonme other concl usion.

To hold otherwi se would open the door to what would verge on

bad faith bargaining, | suggest. It is not enough to say that the
parties will "review the entire deal"” at the acceptance/rejection
stage provided for under the Act. Wat is contenplated in this

15

Transcript at pp. 63-64.
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statutorily driven bargaining is that the bargainers be authorized
to "nmake a deal" on all the issues and that deal, at mninum has
to be considered sone evidence of what a freely struck deal would
be, | conclude. To hold otherwise is inconsistent with the better
reasoned precedent. It is fully consistent with the "core purpose"
or commssion under which | work to find that the tentative
agreenents are inportant evidence, to be considered as |I try to
find the closest equivalent of the bargain that would have been
achi eved through unilateral negotiations, if the process had not
br oken down, | again stress.

| understand the logic behind the Enployer's contention that
an interest arbitrator's giving a tentative agreenment a binding
effect in an interest arbitration would override part of the
conprehensive statutory scheme of the Illinois Public Enployees
Labor Rel ations Act. This Enployer has correctly identified the
fact that one basic principle contained in the Act is the ability
of the Union's rank and file to ratify such tentative agreenents or
reject them while the involved Enployer has an equally clear,
basic right to formally approve and adopt such tentative agreenents
or to reject those bargains in their official capacity as a public
Enpl oyer entity.

Yet, if the interest arbitrator's role is to find the cl osest
approxi mati on of what the parties would bargain in a strike-driven
i npasse resol ution setting, what better way to do that than to | ook
with great care at what the parties' duly authorized negotiating

teans actually bargained, | again amconstrai ned to point out.
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Gven the Act's inpasse resolution structure, culmnating in
interest arbitration as the nmethod to "sinulate a bilatera
negoti ated agreenent,” | am convinced that the strong presunption
must be that the tentative agreenents under review in this case
must be given great weight, as the FOP has argued.

It is also ny conclusion that another factor that favors the
Union's claim that these tentative agreenents nust be enforced is

the fact that, in this case, there clearly was a quid pro quo for

the Enployer's promse in all the tentative agreenents that it
woul d pay 50% of the retirees' single health insurance prem uns.
The consideration given by the Union was the acceptance of the
County's insurance plan for fiscal year 2003, plus the dismssal of
all pending legal actions involving the County's acknow edged
uni l ateral changes in that plan nmade in FY 2002.

The Enployer seeks to mnimze the benefit to it of the
"consi deration" behind this bargain. It seeks to cast the basis
for the deal as a bad bargain and directly asserts that the
tradeoff negotiated by its teamis sinply insufficient to support
the Union's contention that "a deal is a deal." The inpact of this
argunent, fromthe standpoint of ny role as interest arbitrator, is
that | should recognize the "mstake" underlying the tentative
agreenents, and disregard them Therefore, says the Enployer, |
shoul d proceed to apply the "normal " statutory factors set forth in
Section 14(h) and, in so doing, rule for Managenent on all three
i npasse issues. That is the basic position of the Enployer. The

record nmakes plain.
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M/ conclusion on this issue is that it would be inappropriate

for me to nake the sort of evaluation of the "bona fides" of the

tentative agreenents that Managenent denies. First, | find that
the Enployer's argunent as to a "mstake," as noted above, does not
reflect the sort of errors on its part that truly would require a
finding that there was a "no neeting of the mnds" between these
parties as to be consideration that was being exchange for the
agreenent to pay part of the retirees' insurance prem uns.

Moreover, to do as the Enployer asks, | would have to engage

in guesswork as to what value the quid pro quo truly had at the

time the deal was made, and I, in ny role as interest arbitrator
am perhaps in the worst position to do that. In other words,
despite the theory and teaching of the Section 14(h) factors, | am

bei ng asked by the Enployer, at least indirectly, to weigh or judge
the cost benefit of the negotiated deal, separate and apart from
the eight statutory factors. | find no authority in the statute to
make that sort of judgnment, | specifically rule.

These observati ons suggest the answer to the critical issue of
the weight to be given by ne in this specific case to the tentative
agreenents under review. | determne that great and controlling
wei ght must be given to the fact and existence of these tentative

agreenments in this particular case, for all the reasons set forth

above. | rule, as the Union has denanded, that the tentative
agreenents nust be the basis for the resolution of the three

i npasse issues, including the wage issue.
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One issue specific to wages renmains to be discussed. The
Uni on has presented a proposal for three years' duration as regards
wages. The Enployer's proposal is for one year, as is the practice
of the parties, as | already have determned. Wen there is such a
difference in final offers, an issue arises as to whether | nust
consider, and have the authority, to look at the "total package,"”
or each year's offer independently. Many cases reflect the basis
of the problem wth varying results, | note.

In this case, as | analyze the factual circunstances, the
parties nust have contenplated ny consideration of the Union's
final offer on wages based on each year being a separate, "fina
and best offer.” This is so, | am persuaded, because, despite no
direct discussion on the points, the parties stipulated the Union's
wage offer would be for three years, while the Enployer would
present its final wage offer for FY 2003, as it then did just prior
to hearing, | note. Neither side then raised the issue of the |ack
of congruity between the offers. Consequently, | hold that | do
have the authority to evaluate the Union's wage offer consistent
with the terns of the tentative agreenents, and |ook to each year
i ndependently and not as part of an entire package, | rule.

3. Concl usion - Tentative Agreenents

The facts of this case, by necessary inplication, nean that
the Union's position that the tentative agreenments on the three
i npasse issues covered by these agreenents, in this specific case,
control the findings on each issue. The tentative agreenents are

held to reflect the nore reasonable and valid final offers.
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Accordingly, the Union's offer on wages for fiscal year 2003 is
adopted; its final offer on health insurance and retirees' health
i nsurance premum paynents is simlarly adopted as the nore
reasonabl e and appropriate. Wth those findings in mnd, | thus

will proceed to issue the follow ng Award.

I X.  AVWARD

Using the authority vested in ne by Section 14 of the Act and
by the parties' stipulations, set forth above:

1. | select the Wnion's final offer on wages for fisca
year 2003, nanely, that the tentative agreenents for each
bargaining unit reached by the parties, be enforced, for the
contract year commenci ng Decenber 1, 2002. On balance, this offer
on wages s supported by convincing reasons as being nore
appropriate than the Enployer's' final offer on wages, as set forth
above, and as nore fully conplying with the applicable Section
14(h) decisional factors.

2. The Union's final offer on insurance, nanely that the
pl an benefits and enpl oyee contributions (continued cost sharing at
75% of the premum to be paid by the Enployer and 25% of the
premum to be paid by the enployee) as inplenented during the
period from Decenber 1, 2002 through Novenber 30, 2003, is adopted
as the nore appropriate and reasonable final offer, | rule.

3. As per the discussion in the pinion section above,
incorporated herein as if fully rewitten, the Union's final offer

as to paynent of retirees' health insurance premuns is adopted for
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each bargaining unit, again as reflected in the parties' respective

tentative agreenents.

4. That the previously reached tentative agreenents as to
all issues be incorporated by reference into this Award, as per
nunbered paragraph 7 of the parties' pre-hearing stipulations. It

is so ordered.

Respectfully submtted,

ELLI OTT H GOLDSTElI N
Arbitrator

May 2, 2005
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