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I. BACKGROUND

.Pursuant to the parties' alternative impasse resolution procedure and
the provisioné of Section 14 of the lllinois Public Labor Relations Act ("IPLRA"),
the parties selected the undersigned as the arbitrator to decide three
unresolved économic issues and two unresolved non-econo‘mic issues. A .
hearing was held before t!;e Arbitrator in Scha‘umsurg, Iilinois, on August 8,
2003. Pursuant to the provisions of their alternative impasse resolution
procedure, the pérties have waived the provisions of Sectidn 14 of the IPLRA
with respect to a three-member panel and have mutually agreed that the case
will be solely heard and decided by the neutral arbitrator.

il E EVANT STATUTORY CRITERIA

The statutory prowsuons governmg the lssues in thrs case are found in Section

14 of the IPLRA.

(g) As to each economic issue, the arbitration panel shall
adopt the last offer of settlement which, in. the opinion of the
arbitration panel, more nearly complies with the applicable factors
prescribed in subsection (h).

Pursuant to the IPLRA, the Arbitrator is required to base his findings,
opinions, and order upon the following factors as applicable:

(1)  The lawful authority of the employer.

(2) - 'S.tipulations of the parties.

(3) The interests and welfare of the public and the financial
ability of the unit of government to meet those costs.

(4) Comparison of the wages, hours and conditions of
employment of the employees involved in the arbitration
proceeding with the wages, hours and conditions of
employment of other employees performing similar
services and with other employees generally.

(A)  In public employment in comparable communities.

- (B) In private employment in comparable communities.




(5) The average consumer prices for goods and semces
commonly known as the cost of living.

(6) The overall compensation presently received by
employees, including direct wage compensation,
. vacations, holidays and other excused time, insurance and
pensions, medical and hospitalization benefits, the
continuity and stability of employment and all cther benefits
received.

(7) Changes in any of the foregomg ccrcumstances during the‘
pendency of the arbitration proceedings.

(8)- Such other factors, not confined to the foregoing, which are
- normally or traditionally taken into consideration in
. determination of wages, hours and conditions of
employment through voluntary collective bargaining,
mediation, fact-finding, arbitration or otherwise between the
parties, in the public service or in private employment,

No issue with respect to the lawful auihority of the Joint Employers was
raised by eﬁher party. The Joint Employers introduced no evidence nor did it_
‘argue financial inability to meet the econofﬁic costs of the five issues in
dispute. ‘No evidence was presen(ed indicating any substgntial change in

circumstances of either party during the pendency of the proceedings.

ll. EXTERNAL COMPARABLES C,

The Village states the partiés are in agreement on eight commmunities

for external comparability purposes. They are:

Arlington Heights
Des Plaines
Elgin

Elk Grove Village
Hanover Park
Hoffman Estates
Mr. Prospect
Palatine
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The Union states the commmunities that should be used for external

comparability purposes are:




Skokie

Rolling Meadows
" Des Plaines

Hoffman Estates

Eigin

Arlington Heights

Palatine

Oak Park -

Mt. Prospect »
10. Elk Grove Village

At the outset of the hearing, the parties specifically agreed upon all the
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communities listed by the Village with the exception of Hanover Park. Then,
towards the end of the hearing, the Union named Hanover F’ark Oak Park ,
Rolling Meadows, and Skokie as communities it sought to have consuiered as
‘comparable to the Village. The Village expressed its opposition to Qak Park,
. Rolling Meadows, and Skokie, then reiterated its bglief that Streamwood
should also be considered as a comparable community. .

In the interest arbitration between these same parties, Arbitrator Steven
Briggs issued an award in February 1998 wherein he compared 'popqlation _
and staffing of the proposed comparable communities. As a'result he found
the Union's arguinents' with respect to Rolling Meaqows unpersuasive
because it was just too-small. Nothing significant has changed with respect to
Rolling Meadows. Its populatibn has increased by some two thousand and itsl
© staffing remains at just over 40 firefighters. With respect to Hanover Park and
Streamwood, Briggs stated: "Each has a full-time firefighter complement
dwarfed by that of Schaumburg aﬁd, in confrast to all of the stipulated
comparables, each is staffed in part by volunteers.”. '

* Hereinafter is an updated chart effective August 1, 2003, (Umon

Exhibit 3-3) with.the exception of StreamWood (Village Exhibit 5);




Communities opulati Staffing

Schaumburg 75,386 135
Skokie 63.348 . 110
Rolling Meadows 24,604 42
Des Plaines 58,720 95
Hoffman Estates 49,495 94
Elgin 94,863 107
Arlington Heights ' 76.031 99
Palatine 65,479 85
Oak Park 52,524 69
Mount Prospect 56,265 66
Elk Grove Village 34,727 94
Hanover Park . 38,278 20
Streamwood 36,407 38

It is noted that Streamwood augments their firefighter force with part-
time employees. It is understood that Rolling Meadows, and Streamwood offer
some demographics which are comparable to the Village. Notwithstanding,
the use of these two communities as comparables to Schaumburg is not
logical. These communities have half the population of Schaumburg and
barely a third of the staffing. While Rolling Meadows is tiny compared to
Schaumburg, it simply cannot reasonably by argued that a slightly larger
community, such as Streamwood, c¢an realistically be considered comparable.

The Village opposes the inclusion of Qak Park and Skokie because they
are more than 10 miles from Schaumburg and are not in the same labor
market. Whether 10 or 15 miles plus distance from Schaumburg, the Arbitrator
is unaware of any geographic limitation imposed upon the parties by the lllinois
Public Labor Relations Act (IPLRA). To be sure, distance and the labor
community are factors that should be given serious consideration,

The undersigned agrees that in order to more effectively bargain, both
parties would be expected to fully explain their respective positions. One can

reasonably state that surprise is not appreciated in negotiations. Nonetheless,




the statutory provisions of the IPLRA goveming such proceedings do not bar a
party from including in its final offer a subject matter not previously discussed.

Examination of the demographics and economic data submitted by the
parties argues for consideration being given to Skokie and Oak Park, with
geographic distance being a caveat. The remaining comparable communities
are Arlington Heights, Des Plaines, Elgin, Elk Grove Village, Hanover park,
Hoffman Estates, Mt. Prospect, and Palatine.

IV. ECONOMIC ISSUES
SS 0)

Union's Fipal Offer

The Union's final offer to maintain the status quo and continue longevity
pay is as follows:

Section 8.2 - Longevity Pay

Employees on the active payroll with continuous unbroken service
with the Village in a position covered by this agreement shall
receive longevity pay in accordance with the following schedule:

Years of Continuous ngvig "Amount

5 years by less than 10 years $ 450

10 years by less than 15 years 600

15 years by less than 20 years 900

20 years by less than 25 years 1200

25 years or more 1500
Village's Final Offer

The Village's final offer is:

Section 8.2 - Longevily Pay

The Village’s final offer on longevity pay is to add the following paragraph
at the end of longevity pay section of Appendix A:

No employees employed in a bargaining unit position after he
issuance of Arbitrator McAllister's interest arbitration award shall
be eligible to receive longevity pay. Any bargaining unit




employees who were employed as of the date of Arbitrator .
McAllister's interest arbitration award shall continue to receive
longevity pay in accordance with the schedule set forth in the first
paragraph of this Section. , ’ ‘

The Union asser‘ts.the Village's proposal would break the parity between
police aﬁd fire officers. The Union points out the longevity provisions have
been a part of labor agreements betweeh the parties since 1986. The Union
stresses the Village has offered no quid pro quo for such a take-away. By the
- Union's calculation, the value of this beﬁeﬁt to each employee is $16,500 over a
25 year career. (Union Exhibit 3-6) Tﬁe Union states the anage‘was unable to
achieve this change in the arbitration before Arbitrator James Cox earlier this
year involving the ;;olice unit andb.the Village. ‘ |
‘ The Union views the yillage's proposal as a metﬁpd of reducing

longevity pay for l';ew employees. The Union contends the Village has not put
forward any claim of economic hardship, difficulty of paying, or inability to pay.

The Union believes the Village's agreements wiih the' Fire Command

- Association and Public Works are weak support for the change since the most
comparable uﬁit within the Vil!a;qe, the police gnit, gave no concession nor was
there an aibitration award in favor of the Village.

The Village maintéins that on the date the Arbitrator issues his aWard', no
member of the firefighter bargaining unit who is employed on that date will in
any way be affected by the elimination of longevity pay. As for a quid pro quo,
the Village argues that, if applicable, the generous wage and benefit increases
already agreed to and the demonstrated overall compensation and benefits
received by firefighters and fire lieutenants is the quid pro'quo.

“The Village asserts that if longevity pay were eliminated, the-total

compensation received by Schaumburg ﬁreﬁghfer_s wpuld still rank them

number one in terms of career earnings. (Union Exhibit 3-14) The Village




submits the salaries firefighters receive will more than make up for the
prospective elimination of longevity pay.

Discussion

Essentially, the Village supports its position by refer}ing to the-

amendment of the Village's personnel policy by its Board making employees
not covered by a collective bargaining agreement ineligible for Idngevit_y pay.
(2000) The Village str'esses the Public Works Advisory Committee, as well as
the Fire Command Associatio.n’ adopted a similar provision in their
agreements. Lastly, the Village views this take-away as a de minimus
economic factor. | |

Despite the actions of the Public Wo}ks Advisory Committee and the Fire
Command Association; the police officers unit represented by MAP proceeded
to interest arbitration. Arbitrator James Cox held that longevity pay would
remain in the contract unchanged. As a result, the Police Command contract,
which based its position on longevity pay 'upon the outcome of the officers'
interest érbitration, retained longevity pay. .

The internal comparability between the police officers and firefighters'
pay and -benéfits is an important factor. As Arbitrator Cox noted, had the
firefighters adopted the Village's longevity phase out, the oulcon-_;é of that issue
before him may have been different "in view of the historic salary parity between
the two rank and file units . . ." |

The logic behind arguing ‘that a take-away is justifiable given the

generous overall compensation package firefighters receive is questionable. It

ignores the common sense question of justification. The idea that it will not-

have much economic impact at this time does not explain why the Village
seeks such a take back if that is the case. In terms of external comparables,

Union Exhibit 3-6 provides no justification for the Village given the fact that all




the comparable communities have longevity pay provisions with the sole
) ¢

exception of Elgin,
Award
The Union's final offer to maintain the status quo is adopted.
ISSUE NO 2 '
jon's Final Off
The Union's final offer involves adding 2 new Section 10.5 that states:
Section 10.5 - |

The following days shall be observed as holidays for employees
who are.assigned to work 24-hour shifts:

Independence Day .
Thanksgiving Day
Christmas Day -

The employee working on any of these recognized holidays shall
. receive one and one half times the employee's hourly rate, except
if the employee is hired back as in Section 7.5. A holiday for
purposes of this section ‘shall be the 24-hour period

commencing at 8:00 a.m. on the day listed.

. Village's Final Offer

The Village's final offer on holiday pay for 24-hour personnel is to
maintain the status quo of no holiday pay for 24-hour personnel.

The Union states it has been attempting to negotiate some form of
holiday benefit for at least 20 years bécause people who work on a holiday'
should get some additional pay. The Union contends that in January 2004 it
will be in last place in the comparison of external comﬁarables. The Union -
mair;tains its proposal would cost ébut $286 per employee and that would be
but 87% of e;(temai communities. The Union insists this disparity is dramatic
and needs td be corrected.

The Union acknowledges the Village will argue this is a benefit traded

many years agb for a lower work week (A days), but it does not consider that

0.




fact to be relevant any longer. The Union points out several communities have
recently imprpved their work week without having to give up their holiday benefit.
, The Union states its final offer is the same benefit providéd for by"
Palatine, a comparable community. Moreover, the Union submits there are
only three external comparables fhat do not get some form of holiday cash

payment. _ _
The Village explains that in 1982 it adopted A days in order to reduce the

" number of hours of work from 56 to 50 per week in exchange for holidays or

holiday pay. The Village staies a thirteenth A day was added in 1086 and then,
in the 1003 -1996 agreement, A days were increased to 13.5 by scheduling one
A_day every ninth shift. The Village notes the Brigg's award for the 1996-1999

_labor agreement does not provide holiday pay for 24-hour shift personnel.

The \iillage calculates the cost of the Union's proposal wguld increase
its salary costs by 0.46%. The Village insists such an increase fs unwérranted
given the fact the top step firefighter's base salary of $60,984 is the highest of
all external comparable communities. This statement i$ accurate for Skokie
and Oak Park as well. The Village further stresses its vacation allotment, .
hourly rate of pay,' hours of paid time off"(work reduction hours, holiday ahd
personal hours), and annual hours of work with 15 years of seniority is at the

top of or near the top of the external comparables.

Discussion
The Union has produced an exhibit showing the Village is dead last in

comparable communities when it comes to holiday compensation. (Union
Exhibit 3-13) This exhibit indicates most comparable communities pay
overtime for holidays, grant time off, or provide a combination of holiday pay and

time off. Itis undisputed the parties’' contract contains no provision for such pay




or.time off for holidays. Union’Exhibit 3-13 converts the overtime and time off
into a total average value stated as $2,202.48.

In terms of fraditional package bargaining and/or the tofality of wages
and benefits received by a bargaining unit, the isﬁlaﬁdn of' one contractual
) benefit without reference to other economic considerations has questionable
value. For example, prior to establishment of lllinois public bargaining, the
Schaumburg Fiieﬂghters Association met w}th Village management and
_discussed the ppssible reduction of the work week from 56 to 50 hours.
(Village Exhibit 55, Archer arbitration) The fecord establishes employees then
received 11 holidays and were asking for 12 "Kelly"' (A days) instead of the
holidays. In‘late 1982 a 50 hour workweek was permanently established, and
the firefighters’ salary remained the same. In 1998 Arbitrator Briggs reviewed
the Archer award and concluded the ﬁteﬁghters received those work reduction
days as a trade off for holidays or holiday pay. The Union has offered no
evidence to now conclude btherwisg. ' '

To be sure, in the collective bargaining p'roces.s, circumstances change.
In the instant case, Unjon Exhibit 3-15 sets. forth the hours'of work for the -
Union's comparable communities. One community, Arlington Heights, wo'rks
~ less hours than thaumburg by tvs'/o hours annually.

The Union offered additional exhibits dealing with actual hours worked ‘
that took into' account vacation, personal, énd holidéy hours, but did not
sbeciﬁcally address "Kelly" or "A" days, Village Exhibit 569, which does not‘
.include Skokie or Oak Park, shows the average work reduction in hours to be
223 whereas the Village's A days convert into 324 hours of work reduction. As
a res'ult, it is evident’ that if one overcame the geographical distances of Oak
- Park and Skokie, Schaumburg continues to have less hours c;f work than any

comparable community except Arlington Heights.” When vacations, personal
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and holiday hours are accounted for, Schaumburg ranks third, but oniy if Qak
Park is included,

The Village of Schaumburg is at the top ot near the top of ev'ery
meaningful comparison of com;ﬁa,rable communities.- The pay package agreed
to b’y the parties substartially exceeds the cost of living (CPI).. The record offers
no indication Sphaumburg's relative position with respect to compara.blei
communities will be substahtially altered dﬁring the life of the agreed term of

the contract. The Union has not met its burden of proof, and its proposal o add

" holiday pay for 24-hour shift employees is unpersuasive.

Award .
The Village's final offer to maintain the status quo of no holiday pay for

_ 24-hour petsonnel is adopted.

ISSUENQ. 3
Union's Final Offer

The Union's final offer seeks the addition of a new contract Section 10.6,

which states:

Employees assigned to 24-hour shifts shall be able to use 24
hours of personal time off each year. Personal hours used shall
be deducted from accumulated sick time. Due to the way the
. Village calculates accrual of sick leave (see section 12.2) 5/6 of
an hour shall be deducted for each hour of personal time used.
The employee must notify the duty shift commander as soon as
possible of the intent to use personal time, but no later than.7:00
a.m. of the actual day. If, while on duty, the employee needs
sudden use of personal time, the employee may be required to
stay until proper relief can be arranged, if manning is at minimum
requirements. Employees may make use of personal time in six-

hour increments. -

Village's Final Qffer

" - The Village's final offer is to maintain the status quo and not add a new

Section 10.6 to the Agreement.
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The Union states that in prior negotiations it has attempted to gain new
"paid days off as a personal day. The Union contends every other Village
employee gets several personal days. According to the Union, the personal

' day benefit would be deducted from the employee's sick leave bank. The

Union acknowledges this is a new benefit, but it comes from reducing an

existing benefit . _
The Union contends the current contract language deals with

: eme}gencies; but complains approval for time off can be denied retroactively.
Moreover, the Union asserts internal énd external comparables demonstrate a
nece'ssity'for this change. Simb!y pl;t, the Union sta‘tes firefighters get no
flexible time off to deal with last minute problems or emergencies.

_ The Village argues that what the Union is seeking in this final offer is to
alter and ch‘a'nge the already agreed upon language of Section 12.5,
"Emergency Leave for liness/njury in Immediate Family.," The Village

'-emphasizes the language of Section 12.2 of the 2002-2005 Agreement

specifically limits the use of sick leave to "cases where employees are actually

sick." The Villége maintains the Union's final offer changes what the parties
agreeq to with respect to sick leave and broadens the definition of emergency

leave. .

Assuming the Union's final offer Is considered on the merits, the Villaée
contends there is no compelling evidence which supports the Union's position.
Moreover, the Village states all of its gol!ective bargaining agreements, as well
as its personnel policy for non-represented employees, specifies sick leave
mafy only be used for an employee's own sickness or illness.. When external
comparables are considered, the Village notes six do not provide personal

hours or days for 24-hour shift personnel. If Skokie and Oak Park were
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included, the Village indicates the number of communities that do not provide

personal hours would be eight.

Discussion .

As indicated above, the Union déscribeé its final offer as economically -
neutral because the personal day beneftt would come from an.employee's sick
leave account.

Thé re'c':ord establisﬁes the parties bargained over and altered the prior .
sick leave language of Section 12.2. (See Union Exhibit 35 and Joint Exhibit 1.)
The parties did not alter the language which limits the use of sick leave to

cases "when employees are actuaily sick or ill." Twenty-four hour shift

personnel accrue 10 hours of sick leave for each month they are on the active

_payroll and may accumulate up to 2400 hours. While there is nothing to

prevent the Union from suggesting the hours necessary to fund its final offer
come fro?n an employee's sick leave acéqunt, this proposed solution is ‘highly
questionable. If the Union contemplated the use of sick leave for personal time
off, it seems evident the time to ma_ke such a propo;al was when the limiting
language of Section 12,2 was agreed upon.” o

The Village characterizes the Union's final offer as a back door attembt to
revisit an issue.already resolved. The Arbitrator has inéufﬂcient information to
reach the same conclusion. The Union, however, is advised that its final offer
&oes‘ serve to reopen and redefine the last sentence of Section 12.1 of Joint
Exhibit1. |

The one example of difficulty with an emergency situation offered By the
Union is insufficient justification for acceptance of its final offer.” The external
comparables do not support the Unjon. Eight of the comparable communities

offered by the Union do not provide personal hours for 24-hour shift personnel.
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As rév}ewed in Economic Issue No. 2, the Union, apparently, would like
not o treat A days as a factor i}w 'addressing comparables. The Union persists
in viewing A déys as not paid tirﬁe off. This vexatious issue -§erves to skew the
objective external comparables. In thé 1990 Archen; case, the issue involved

codnﬁng A days for overtime purposes. Therein, the Fire Command

Associafion took the-position that A days were with pay and should be included . .

as hours worked, Arbitrator Archer held the parties did not agree to include A
days in overtime computation. It is élso ﬁoted that in addressing A days,
Arbitrator Archer stated, "They are 'paid’ only in the ;.sense that when they. were
adopted or added to in number, the firefighter's salarj was hot decreased.”

" The bottom 'I,ine is that it is disingenuous to claim A days are, in effect,
leave without pay. ‘As Arbitrator Briggs opined in 1998, if A days were not paid
time off, Schaumburg firefighters “. . .would be working 13.5 additional days
per year without a corresponding pay increase.” (Union Exhibit 3-7) |

The probative evidence in this record leads to the inescapable

conclusion that Schaumburg's 24-hour ﬁfeﬂéhter’s are paid for 324 hours they

do not work by reason of A days and, by the Village's calculation, receive 312 .

hours of vacation with 15 years of service for a total of 636 hours of paid time
r;ff. (Village Exhibit 64} The Union calculates éverage vacation hours to be 238.
(Union Exhibit 3-17) Whicheve( chart one uses, ‘the fa;::t is Schaumburg is
ranked either’number two or three in the comparison of comparable

communities. _
The Union's reliance on internal factors affecting 40-hour employees is

misplaced. The distinction between 24-hour and 40-hour employees is well

established., Nothing in this record compels a breakthrough ruling that blurs

this consistent distinction.
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Award A
. The Village's final offer to maintain the status quo and not grant a hew

Section 10.6 is adopted.

V. NON- MIC IS

ISSUE NO, 1 . | ' )

u. nion's Finatl Offer ’

The Union's final offer is to revise Article XVI as set fortﬁ below:
Section 16.1 - Outside Emplovment

Employees shall file and keep current with the fire chief a written
record, including a description of the duties involved, of their
ousted employment (including self-employment) and addresses
and telephone numbers where they can be contacted if necessary
(See Appendix C). Employees may not hold outside jobs,
including self-employment, which will result in a conflict of
interest, impair their ability to perform their Fire Department
duties, or constitute an unusual or unreasonable risk of injury or
illness. Prior approvals of outside employment shall not
. _ constitute an unusual or unreasonable risk of injury, while prior
denials are determined to be an unusual or unreasonable risk of

_injury.

Employees who suffer an occupational injury or disability
compensable under the Workers' Compensation Act as a direct
result of other employment shall not be eligible for workers',
compensation benefits from the Village. An employee's filing of a
claim for workers' compensation benefits from the Village for an
injury or disability that is the direct result of other employment may
result in discipline, up to and including discharge.

An employee who suffers an injury or disability that is the- direct
result of other employment shall have the obligation to file a claim
for such workers' compensation benefits as may be available to
him or her from their other employment. Upon receiving workers'
compensation benefits awarded pursuant to such claim, he or
she shall reimburse the Village for sick leave used while absent
due to their compensable injury or disability, provided that such
reimbursement shall not exceed the amount of absence from
work benefits received pursuant to the workers' compensation

claim,
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Village's Final Offer
The Village's final offer is to revise Article XVI, Section 16.1, as follows:

Employees shall not be employed in other occupations, including

self-employment, without the approval of the department head

and the Village Manager: Employees wishing to hold outside

jobs, including self-employment, which will not result in a conflict

of interest or impinge on their ability to do their job shall apply in

writing to ‘the department head for approval on the form provided.
ro oyees may be a oen in off.

employment up to a maximum of twenty (20) hours per week,
Employment by other emergency service organizations, jncluding
-employment as voluntary firefighters or paramedics, will not be .
approved. Such applications shall be approved or denied within
ten (10) working days after submission. (Emphasis added.)

. The Union points out the record shows there have never been any
documented problems with secondary jobs, and the Village has a mechanism
" in place to deal with any employee who falls short in employment expectatibns
with the Village. The Union maintains its final offer.is almost identical to
existing language in comparable labor confracts. The Union states its.
" modification is simple.” It asks that employees notify the Village of secondary
: fobs and, '@fthe joB fits the criteria in the contract, the employee can hold the job.

Th;a Village. believes its proposed limitation of 20 hours per week of
outside employmenf is' reasonable. The Village states its position is
supported by an analysis of 76 requests for outside employment in 2002. The
Village notes the second part of its final offer would prohibit putside'
employment if it is with another emergency service organization.

_ At the hearing, the Village stated that in this post 9/11 environment, there
may be oqcasions where there is a need for an emergency callback 'of all
personnél. and in such situations the Village believes that if its firefighters are
employed in firé fighting positions‘ for other employers, the odds are

significantly .greater that they will not be able to leave that job and respond to an
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. emergéncy callback. The Village states Fire Chief Schumann testified that in

the mid-1990s there was an emergency recall of all personnel in a situation
where the department had to evacuate a retirement home due to the loss. of
heat in the middle of the winter,

While the Village believes its proposal in prohibiting secondary
employment with 6ther emergency service organizations is meritorious for the
reasons advanced by the Village, it {s relevan to note the IAFF has a provision
in its Constitution and By-laws that prohibits members from working for
volunteer fire departments._

ussion
The Union believes the Village's final offer is a dramatic departure from

_current practices. The Union contends no comparable community has

language similar to the Village's final offer.
The Village, likewise, iooks upon the Union's proposal with askance,

. claiming it would totally negate the right of the Fire Chief to a approve requests

. for outside employment. Instead, the Village asserts notification would replace

approval of outside employment. '
The parties dispute over the language dealing with outside employment

is a claésic case of proposing to change contract language when there is no
objective basis to do so. Idealistically, it would be nice for an emp!oyee to
assume his/her outside employment had absolutely no impact on the Village.
But that is not so. The language that appears in the 19992002 labor contract
is a réﬂeéti‘on of the parties’ respéctive needs. The Village's final offer is ho

less a radical departure from the language of Article XVI, Section 1 of the 1999-

' 2002 agreement than is the Union's final offer.

There is no objective basis to consider either party's final offer. Nothing

has transpired that would justify such radical modification of the existing

-1B-




contract language. Neither party has met its respective burden of proof. The

‘ v
‘ Union's final offer is not supported by external comparables. Approval not to be
unreasonably withheld does not translate into no approval necessary.
Award - |
[

Neither party's final proposal is supported by compelling statutory
: ',factors. The Iangdage of the expired 1999-2002 collective 'bargaining
agreement, Article XV, Section 1, Outside Employment, is adopted. - ‘

ISSUE NO. 2
Union's Final Offe
The Union's final offer on this issue is to maintain the status quo.

Village's Final Offer

. The Village's final offer on drug and alcohol testing is to revise Article XXI

as follows:

: The Village may require an employee: fo submit to urine and/or
' blood tests if the Village determines there is reasonable
: suspicion for such testing and provides the employee with the
basis for such suspicion in writing within 48 hours after the test.is
administered. In addition, effective January 1, 2004, the Village
- may conduct random drug and alcohol testing up to four times per
" calendar year. The total number of such random tests per
calendar year shall not exceed 25% of the total number of sworn
- employees in the bargaining unit, plus the Fire Chief and Deputy.
Chiefs. The selection of employees to be randomly tested shall
be provided by the outside contractor that the Village uses to
randomly select the employees who are to be tested.

[Balance of Article as per the 1999-2002 Agreement]

The qudn submits its: prdposal represents the status quo, and the
Village has offered no acceptable reason to change. Citing Will County Board
aniﬁfﬁgME, the Union notes Arbitrator Harvey Nathan stated in relevant part.

tn each instance, the burden is on'the party seeking -
the change to demonstrate, at a minimum: (1) that
the old system or procedure has not worked as,

‘ ~ anticipated when originally agreed to or (2) that the
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.existing system or procedure has created
operational hardships for the employer (or equitable
or due process problems for the union) and (3) that
the party seeking to maintain the.status quo has
resisted attempts at the bargaining table to ‘address

these problems.
The Union insists the Village has not shown that the old system has not

worked. (See Cox award, Union Exhibit 3-5.) Thé Union notes Arbitrator Briggs
earlier ﬁ;led against the Village on the issue of random dfug testing.

The Union acknowledges the Police Command and Public Works have
accepted a like Village proposal. This fact, according to the Union, does not
relieve’ the Village from establishing a substantial or financial need for the
change. The Unién maintains consideratjo‘n of the statutory criteria is not
controlling because the Village has not met its threshold burden.

The Union cites the following cases where random drug testing was

ruled inappropriate:

1. Village of Westchester and [llinois Firefighters Alliance.
Council 1, ISLRB S-MA 88-83, (Berman 1989) at 21 - "only
reasonable cause testing.”

2. City of Evanst nston Fj ighte sociation. Local

.742 JAFF, FMCS 90-07011, (Edelman 1990)at 14 - "2. Testing
should take place only upon reasonable evidence of individual

impairment.

3. Village of ck and_|lllinois_Firefi rs_Alliance

Council 1, FMCS 90-23908, (Kossoff 1991) at 25 - “any
employee who has given reasonable cause to suspect.”

4. City of Granite Ci Granite City Fir ters ocigti
Local 253 IAFF, ISLRB S-MA-93-196, (Edelman 1994) at 27 -
"1. ‘Only reasonable suspicion testing will be used, no random

testing.

5. Village of Oak Brook and Teamsters- Local Union 714; ISLRB

S-MA 98-242, (Kossoff 1998) at 69 - "C. When a Test May be
Compelled There shall be no random, across-the-board or

routine drug testing of employees except as part of treatment.”
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6. City of East St. Louis and Local Union No.. 23 International
Association of Fire Fighters, (Yaffe 2000) at 11 - No random

testing. .
The Village states random drug and alcohol testing is constitutional.

While there may have been a lingéring question concerning the constitutionality

_ of random drug and alcohol testing for public safety employees 15 years ago,

the Village avers the Supreme Court put to rest this issue in Natjonal Treasury

mplo ni . Vo b, 489 U.S. 655 (1889). The Village asserts the -

Von Raab decision has been specifically applied in the context of firefighters.
For example, firefighters employed by the Department of the Navy are in a
specifically designated sensitive position that is subject to random drug testing

{Village Exhibit 70). The Village notes the cons'titutionalfty of the Department of

. Navy's random drug tes;tir;g policy was upheld by the United States Court.-of

Appeals for the Federal Circuit in Hadley v. Department of Navy, a copy of which
was introduced as Village Exhibit 71. In Hadley the Federal Gircuit stated

(Village Exhibit 71, at p.3):

Petitioner was a firefighter. The safety of others was
in his hands, and an impairment due to drug use
could well have led to otherwise avoidable injury or
death. It is generally established that employees
responsible for the safety of others may be
subjected to drug testing, even in the absence of -
suspicion of wrong doing. We conclude that the
government's compelling interest in keeping its
firefighters free of drugs outweighs the expectation of
privacy of those employees. The drug testing
program, as. set forth in the regulations here
applicable is reasonable within the meaning of the
fourth amendment.

The Village points out that just this year, the Arizona Appellate Court in

Pgt_e:rsén v, City of Mesa, 63 P.3d 309 (Ariz. App. 2003) .upheld the -

constitutionality of the City of Mesa's random, suspicionlesé drug and alcohol

21-




testing of city firefighters (Village Exhlblt 72). In so ruling, the Arizona Appellate
Court stated (Village Exhibit 72): '

Other courts faced with constitutionally challenges to
drug testing programs have upheld random and/or
suspicionless testing of firefighters and those who
occupy safety- uensmve positions.

If firefighters must be ever vrgllant we think the Clty
can no be no less vigilant in detecting impaired
firefighters and removing them from the workforce.
Therefore, we conclude that the City's interests are
sufficiently compelling to permit random testing. '

The Village submits these decisions unquestionably support the

L4

conclusion that the Village's final offer on random drug/alcohol testing of -

' firefighters is constitutional.
The Village turns to internal comparables, stating Village Public Works

employees who have to possess a commercial driver's license are subject to
periodic random drug and alcohol testing. The Village maintains that since the

- introduction of this testing six years ago there have been a total of six positive

tests. - )
The Village further notes its labor agreement with MAP for the Command

Officers unit provides for drug and alcohol testing as a result of an interest

arbitration award issued by Arbitrator Steven Briggs. (Village Exhibit 67) The

* Village additionally states random drug/alcohol testing for the Police Command

officers has been initiated.

The Village acknowledges that none of its proposed comparable
communities contains mandatory random drug and alcohol testing
requirements. Notwithstanding, the Village asserts thére is a major trend

~F

“toward the inclusion of random drug/alcohol testing provisions in [llinois public

sector contracts covering firefighters.
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Discussion
In advancing its ‘argument for adoption of mandatory random

drug/alcohol testing provisions, the Village acknowledged there is no drug or

“alcohol problem in the Schaumbil;rg Fire Department, Essentially, the Village

seeks adoption of such testing as a deterrent and assurance of is citizenry that
there is no reason to suspecf its firefighters are ﬂnder the influence of a
controlled substance or alcohol when performing their duties. The logic of this
argument is suspéct..' The evidence points to no circurqstances by which a

reasonable Schaumburg citizen could express concern about Village Fire

Department personnel. As for acting as a deterrent, there is no evidence

suggesting the exis"ting reasonable suspicion provisions of Article XX| of the

‘ 1999-2002 collective bargaining agreement have not served as an effective

- deterrent,

]

" Turning to the internal oomparabilityt the Village stresses employeeé of
its Public Works Department ar)d the'Con:nmand Officers unit (MAP) have
random drug and alcohol testing provisions in their respective labor contracts.
Addressing the 'police officers ‘bargaining unit, the Village complains about
Arbitrator Cox' decision to- reject its final offer on random drug testing (Union

Exhibit 3-5). Notwithstanding, analysis of the Cox award indicates he followed

_ statutory criteria. Cox found no evidence of circumstances in the police officers

unit which would justify expansion of existing contract language. ‘Cox examined

external comparables and found little support for random testing. As for

internal comparables, Cox noted employees of the Public Works Department-

were already subject to such testing as a condition of maintaining their

commercial driver's license.

Since the issuance of the Cox awérd, there has been no material

change in circumstances relevant to random drug and alcohol testing. Internal
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comparabllity weighs heavily against the Village's final offer given the outcome

of the police units' interest arbitration case and the parity that exists between . -

rank and fite police officers and firefighters.

The Village apknbwledgeé none of its propqsed external comparéBle
comhunities contains a provision requiring maqdatdry drug and alcohol
testing. .The Village of Skokie is the sole community considered @n this matter
that has.a provision for random testing. -

" The Village forecasts of future trends may prove to be correct. But at the

" present time the statutory criteria upon which this issue is to be determined do

* not suppdrt the Village's fina! offer.

Award
The Union's final offer to maintain the status quo is adopted.

V1. RESTATEMENT OF AWARD

1. The parties executed a Memorandum of Agreement on (illegible)

.June 2003. In accordance with ltem 2 of that Agreement and in compliance
‘with the parties' directions, all the tentative agreements incorporated into the

2060-2005 collective bargaining agreement attached to the Memorandum .of

Agreement as Exhibit A are hereby incorporated in full aﬁd made an
inseparable part of this.interest arbitration award. ' .

2. ‘Based‘ upon the above analysis and examination of the evidence and
arguments ptesented by the respective parties and in full consideration of the
applicable statutory criteria, the Arbitrator makes the following awérd resolving
three (3) economic issues and two (2) non-economic issues.

Economic Issue_No. 1

The Union's final offer to maintain the status quo and continue
longevity pay is adopted. :
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‘ ' 'Economic lssue No, 2

The Village's final offer to maiptéin the status quo of no holiday
pay for 24-hour shift personnel is adopted.

Economic lssue No, 3 ' . .

The Village's final offer to maintain the status quo and not grant a
new Section 10.6 is adopted. - ‘

NQﬂ-Ecgluomi.c Issue No. 1

Neither party's final offer is supported by compelling statutory
factors. The language of the expired 1888-2002 Agreement,
Article 16, Section 1, Outside Employment, is adopted.

Nog»Edonomic Issue No 2

The Union's final offer to maintain the status quo is adopted.

January 28, 2004 "Roberf W. McAllister
' ' Arbitrator
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