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I ntroduction

This proceeding arises under Section 14 of the lllinois Public Labor Relations Act.
The undersigned was appointed in January 2003 to serve as neutral chair of athree
arbitrator panel. Hearings held in Peoria, Illinois on the seven dates stated above were
reporter-transcribed and the parties were afforded full opportunity to present evidence and
argument.



The partiesto thisdispute are the City of Peoria (“ City” or “ Employer”) and the
Peoria Police Benevolent Association (“ Union” or “ PPBA™). Their most recent collective
bargaining agreement covered January 1997 through December 2001. Negotiationsfor a
successor agreement began in late 2001 and took place intermittently including with use of
an FM CS mediator. Thefirst interest arbitrator was appointed in late 2002. Following
voluntary mediation conducted by that arbitrator thereremained unresolved wages and
residency. Thefirst neutral arbitrator resigned and the undersigned was appointed as
neutral. Party arbitrator James Baird was appointed by the City and arbitrator Joel
D’ Alba by the Union. Immediately prior to the commencement of thefirst scheduled
hearing dates the parties exchanged final wage offerswhich turned out to be identical,
leaving the sole issue outstanding to be residency. Upon written stipulation of the parties,
all tentative agreementsincluding the wage agreement were implemented by an interim
stipulated award of this panel.

The vital importance placed by both parties upon theissue of residency isreflected
in the seven days of hearings, morethan 125 joint, city, or union exhibits, and 1756 page
transcript. In addition to their post hearing briefs, the parties have submitted for panel
review and consideration more than 50 decisons by arbitratorsand the courts.

The hearings proceeded according to various party stipulations. Leaving aside
thosethat are purely procedural the stipulations statein relevant part:

1. The Arbitration Panel in Case No. SM A-02-106 shall consist of Ellen J.
Alexander, Chair and neutral member; Joel D’ Alba, delegate of the Benevolent; and
James Baird, delegate of the City. The parties stipulate asto the jurisdiction of the
Panel to hear and decide theissues presented toit.

2..... If additional daysarerequired for the presentation of evidence, the hearing
shall continue on such other and further dates as may be agreed upon by the
parties. Therequirement set forth in Section 1230.90(a) of the Rules and
Regulations of the Illinois State Labor Relations Board, that the hearing begin
within fifteen (15) days of the appointment of the Panel Chair, has been waived by
the parties.

4. The parties stipulate that the arbitration hearing involves “ collective negotiating
matters between public employers and their employees or representative,” and
therefore, isnot subject to the public meetings requirement of thelllinois Open
MeetingsAct (51LCS 120/1 et seq.).

8.The parties stipulate and agree that for the purpose of this hearing, the
compar able communities shall be Rockford, Springfield, Decatur, Champaign,
Urbana, Bloomington, Normal, M oline and Rock Idand.

9.The soleitem in disputeisresidency. The Union isthe moving party asto this
issue. Therefore, the Union shall proceed with its case first.



10.The parties stipulate and agree that residency isa non-economic issue under
Section 14 of the Act.

11.The parties shall smultaneoudy exchange final offers of settlement on the issue of
resdency and submit the offers of settlement to the Panel at the close of the Record.

Final Offers

Following conclusion of theinterest arbitration hearing the parties respective final
offerson theissue of residency were as follows:

Union

Section 35.2 Residency: Employees shall by the end of their probationary period
establish and maintain their principal place of domicile within Peoria County or
outside Peoria County within a twenty five (25) mile radius of the Peoria Police
Department Headquarters Building (66 S\W. Adams Street Peorialllinois.)
Violation of this Section shall be groundsfor immediate discharge

City (Existing Contract Language)

Section 35.2 Residency: Employees hired after February 21, 1989 shall establish and
maintain their principal place of domicilein the City by the end of their
probationary period. Employees hired prior to that date shall maintain their
residence within the County. Violation of this Section shall be grounds for
immediate discharge.

Background: Bargaining History

Peoria isa home rule municipality with a council manager form of government. The
city council consists of five members elected from each of five districts and five additional
members and a mayor elected at large. The 2000 census population for the City itself was
112,936 but its metropolitan statistical area population was 347,387. Thecity isfifthin the
statein population, but the second largest M SA in Illinois* supporting a much larger
surrounding area” . Itspopulation isdiverse, including 31% non-white. Public education
for grades one through twelveis provided by Peoria School District 150 except for a
northwest portion of the city which is served by the Dunlap School District.

Using February 2003 figures, the city employs approximately 816 full-time
employees and has eight bargaining units. Thefour largest are the police (231), firefighters
(185), AFSCME (205), and craft/trades (78). Thetotal staffing of the police department of
283 includes 7 in management, the 231 members of the PPBA, and 45 member s of
AFSCME.



From 1973 until 1989 all members of the police department aswell as all other city
employees were free to live anywherein Peoria County. Effective February 21, 1989 the
current residency language was placed in the police labor contract. The PPBA wasthe last
of all union contractsto receive resdency language (the other contractshad similar
wording but effective datesin 1986 and1988.) Thelllinois Public Labor Relations Act had
been passed in 1984 but a dispute concerning the scope of the Peoria police unit resulted
in adelay in that first post statute union-bargained contract until 1989.

Theresdency language has remained unchanged through all police contracts
bargained sincethat first contract, i.e. contractsfor 1989-1990, 1991-1992, 1993-1994,
1995-1996, and the most recent 1997-2001 contract. During the periods of all these prior
contract negotiations, residdency was a permissive subject of collective bargaining. January
1998 was the effective date of an amendment to the lllinois Public Labor Relations Act to
make residency a mandatory subject of bargaining (in citiesunder one million).

The union hasnot in any previous bargaining requested relaxation of the residency
requirement. These parties dispute whether any union request to remove the language
bargained in 1989 would have been effective to settle the matter. Thecity arguesthat asa
mere request from the Union the subject would have had to be removed from the contract
since it was permissive and could not be bargained toimpasse. An ILRB memo appearsto
support this, as do some court decisions. However, the Union also correctly notes that if
the subject had been removed from the contract the same requirement could have been
imposed by ordinance or personnel rule with no recourse by the Union. That situation
changed only when the issue was placed under arbitral authority effective with the 1998
ILRA amendment..

The city also emphasizes-- and the record supports-- that since the residency
requirement for the city limitswas placed in the contract, each officer hired after the
February 1989 cut off date was not only informed of the city limitsresidency obligation at
several pointsin the application process but executed hisor her consent to the conditions
set forth in the city’s“ conditional offer letter.” The submitted copies of that letter contain
a paragraph entitled “ resdency” which states

the city administration requiresthat new employeeslive within the City of Peoria. Employeesyv

At the bottom of the offer letter isa paragraph stating *“ acceptance of employment” and
the officer signs a statement that

| hereby accept thisoffer of employment with the City of Peoria as described above including €

The city offersasits”radical” argument thetheory that theseindividually signed letters
areindividual contractswith each officer which cannot be modified by an interest
arbitration award. That argument isdiscussed in detail below.

During the 14 yearsthat have passed sincethe city limitsresidency was placed in the
contract, thetwo-tier system hasremained in place for the police and for all other unions.
All persons hired before the mid or late 1980s date set by the respective union contract or



personnd ruleare still freeto live anywhere in Peoria County. The resignations or
departures of older personnel to be then replaced by those subject to the city limits
resdency has, asthe City intended , gradually increased the percentage of city employees,
including of coursethe police officers, who liveinside Peoria city limits. Using Union
exhibit 21, there are 97 sworn personnel whose hire dates allow living anywherein the
county, of which 48 live outside city boundaries. Thereare 185 officerslivingin thecity,
136 of them being obligated to do so. An October 2002 city exhibit 7 shows 47 police
officersout of of 94 eligibleto live outside do so, and that 137 officers have been hired
sincethe resdency date, of which 127 had by then moved into the city. Thuseither a total
of 185 (Union) or 174 (city) officerslivein the city and 48 (Union) or 57 (city, including
probationary hires) live outside.

Asfor the non represented employees, no ordinance mandating residency was
submitted of record but witnessesrepresent that those employees are held to the residency
standard contained in all labor contracts. Not one witness suggested that there has been
lessthan full compliance or enforcement of the requirement asto any covered group or
employee, represented or otherwise.

Asfor the hotly disputed question of the degreeto which the current residency
requirement wastruly “ bargained,” the business records of the city include a memo dated
February 21, 1989 entitled “ police labor agreement” addressed to the mayor and city
council from the * police bargaining committee through the city manager.” That memo
reportsthat after “ hundreds of hours of work by both teams of negotiators... the attached
labor agreement wasratified.” Amongthe memo’'slist of the major features of the
proposed contract isincluded “ for those hired after the date of ratification, they must
maintain city residency throughout their career”. (City Exhibit 9A)

Current assistant city manager and former assistant director for human
resources Alan Pennington asserted that based upon hisreview of collective bargaining
documents and notes, residency was not raised in bargaining by thisunion from when it
was placed in the 1989 contract until the most recent negotiations. The union does not
disputethis, but again, emphasizesthat it would have been futile to do so because of the
city’salternative ability to impose residency by personnel ruleor ordinance. Eric Poertner
of the statewide Policemen’s Benevolent Labor Committee, acted as chief negotiator for
the PPBA in the current negotiations--hisfirst for Peoria. Mr. Poertner testified that union
participantsfrom earlier bargaining teamsin Peoria asserted to him that the matter was
not truly “ negotiated “in 1989in
that the local union did not have any choice. However, Mr. Poertner also stated that it is
his understanding that the Union could have refused to keep a permissive subject of
bargaining in the contract.

Documents submitted of record aswell astestimony of more than one witness
persuadesthe undersigned that the language imposing residency in thistwo-tier system
(again, designed to affect only those hired after the date the contract was effective of
2/21/1989) was to some degree “ bargained” by the parties. But it wasbargained under a
different statutory scheme and the record lacks any suggestion of what if any benefit was
given to the Union as specific consideration for the contract clause. Another obvious and



relevant consideration isthat the language exempted all Union membersthen employed, a
not minor matter. The City places much weight on the fact that thisresidency requirement
was not “ unilaterally imposed” via ordinanceas a distinguishing feature from other fact
patterns examined by interest arbitrators. However, thisargument isweakened first by the
fact that the Union would, in 1989, have been subject to a City personnel rule or ordinance
had it not agreed to the contract language (no bargaining to impasse available.) . Second,
none of the later hired officersdirectly affected and who now seek to changeit were part of
the group that agreed to it on behalf of future hiresin the department.

Considerable testimony addressed a further coreissue: the means by which these
partiesreached impasse in the most recent bargaining. Mr. Poertner testified that in late
October 2001 the parties exchanged initial offers. The union’slistsof topicsincluded a
proposal that there be no residency requirement and the city’slist of issues made no
referencetoresidency. Negotiation meetingstook place on November 7 and 14, 2001 with
no discussion of residency. On November 27, the parties met but only discussed briefly
whether thistopic had been a subject of true bargaining those years ago and they did not
otherwise discussthe union residency proposal. At negotiation sessionson December 10
and 13, 2001 the subject was not addressed. On December 18, 2001 the city responded to
various non-economic items at which time either city attorney James Murphy or human
resources administrator Pennington expressed the city’sview that therewas*“ not a
compelling need” for changein theresidency obligation. The city’steam (generally
referring to Mr. Murphy and Mr. Pennington) asserted the view that therewas, in fact, a
strong need to maintain the residency requirement, and they told the union that there were
plenty of different housing choicesin Peoria, that the requirement wasnot intrusive on
employeelives, and that all affected officershad, when hired, been fully informed of the
strict residency requirement. The City also pointed out to the union that no other
bargaining unitsin the city had obtained a relaxed residency requirement in any year since
various contractsfirst received that requirement in the 1980’s or sincethe changein the
ILRA effectivein January 1998.

The respective bargaining teams met again January 18, February 1, 6, and 11, 2002.
At none of these meetings was residency discussed, although the city made counter
proposalson other items. On February 22, 2002, union negotiator Poertner asked the city
negotiators“ "if there was anything we can give them for expanded residency’ and the
answer wasno.” Thecity asked why the union wanted expanded residency and Mr.
Poertner explained that:

We want an expanded choice of schools. We have safety issues with officersand
their families. Every single one of the external comp(arable)sthat the city had
proposed has expanded residency.

We wanted to expand our housing options and to have the ability to maximize our
housing dollars, the argument there being that you can buy -- the house that you
can buy at x pricein Peoriais probably more house out in the county or at least
morein terms of the size of the lot and the property available.



Weindicated that there were alot of hardshipswith people being forced to movein,
especially with the people being hired from other citiesand from out in the county
which hasbeen atrend lately in this department to hire from other departments.

We argued that there was internal comparability with those employeesthat are
grandfathered and in addition to that with those grandfathered employees, we
argued that those people are, in fact, never required to movein and a lot of those
peoplethat are grandfathered out and do live out are on-call. Thereisno evidence
that it ever hasbeen a problem.

Union lead counsel and presenter, Sean Smoot, also testified to the February 22, 2002
conversation between Mr. Poertner and Mr. Pennington. Hisrecall wasthat when the
union had asked what the city wanted in exchange for extended residency, the answer was
“that the union did not have anything that we could give them for it.” Thiswasthe extent
of the February 22 discussion on residency.

The partiesprepared for and met threetimeswith a federal mediator in March and
April 2002. Several issuesremained unresolved after that and there was a September 5,
2002 meeting over a number of issues. At that time, the union made a new residency offer,
i.e., that in exchange for expanded residency, it would “ waive the sick leave early
retirement issue’” and also waive six months of retroactive pay on the part of those officers
currently required to livein the city who would benefit from the changed residency. That
offer to waive sx months of a 2.25% increase for certain officerswas ultimately valued at
just under $100,000, a figure essentially agreed to be accurate by the parties At the
September 9, 2002 meeting the city came back with three separate packages for the union
to consider, none of them mentioning expanded resdency. The union countered that it
would accept one of the packages but only with relaxed resdency added back in. At that
meeting, city attorney Murphy stated that the city could not make an offer at that time that
would include expanded residency and Human Resources Assistant Director Pennington
inforrlned the union of the evaluation he had calculated of $100,000 for itswage give up
offer.

Union negotiator Poertner testified that when he asked what the city’s price would
beto giveto the officers expanded residency Alan Pennington responded that not
everything wasfor saleand James M urphy told the union team that the city team “ never
had any authority to negotiate residency.” Union counsel Smoot asked if there was
anything the union could give in exchange for it and Mr. Pennington had replied that this
city council would not moveon it. Mr. Smoot had asked “ was there a magic number?”
and Mr. Pennington had said that there was no magic number and “ the city is happy with
the status quo and we don’t see a need for achange.” The Union testimony asto these
conversationsis consistent with the careful testimony of the City witnesses. | conclude that
there was never any intent by the City Council to offer any counterproposal, nor did it
express any financial or other concept to the Union asto anything that the City would
have consdered adequate “ quid pro quo” to give up such a precious condition of
employment.



Local union president and Peoria police sergeant Jeff Adamstestified that he has
been on the union’s negotiating team for three prior contracts and that, indeed, in none of
the bargaining sessions had the union sought to have the contract resdency language
removed or lifted. Hisexplanation for that, however, wasthat “ under the current laws at
that time ? it wasn’t a mandatory bargaining issue, nor could we arbitrate on it, so we
never negotiated on it.” Sergeant Adams stressed that thisisnow a number oneissue with
the union and that even though the senior or older officerscan already live anywherein the
county, they are solid in their support of pursuing theissue. 1 wasnever asked to move on
and drop theresidency issue. To aman, it wastheright thingto do, and they wanted to
push theresidency issue all theway.” (Tr. 191)

Sergeant Adams himself lives outside the city as do a large number of the senior
grandfathered officersasnoted. However, it islocal presdent Adams' view that if a
contract had been taken to memberswhich did not include the requested expanded
resdency, it would not have been ratified. Sergeant Adams explained why residency was
such an important issue to the union member ship.

The officersfeel, and | agree with them completely, that they want to have
the ability to one, be able to pick where they want to live and feel safein their
own homes. When you’'re a police officer, the stresses of the job have a
tendency to stay with you. But when you’re within your own jurisdiction
and you have no ability to leave the jurisdiction, you’re a police officer 24
hours a day, seven days a week, 365 days out of the year.

The ability to get away from the place, have your family raised where you
want to raisethem. Wehire officersor try to hire officersfrom all over.
Some of them come from rural areas, and they would prefer to continueto
livein rural areas. For usto say that they can’t to meisjust un-American
which iswhy we're negotiating what we're negotiating.

The school system in our town isnot the best. We have many officerswho
are having to send their children to private school because of our school
system. They don’t feel comfortable sending them to school. (Tr. 197)

Then Assistant Human Resour ces Direction Pennington testified that the union’s
initial (December 2001) proposal wasthat there be no limit on residency and therewas*“ a
very short discussion” where each party recited their reasons. In the second discussion on
February 22, 2002 the union again gaveitsreasonsfor seeking a change and the city
indicated that it felt itsoriginal reasonsfor a status quo remained appropriate. In
September of 2002 when the topic was again raised in an exchange of proposals and
counter-proposals, the union changed itsresidency extension request to cover the county, a
narrowing fromits“no limit” request. The city gave the union certain choices of three
packages responding to all remaining issues and the union responded that one of the three
packages would be acceptableif thecity gaveachangein resdency. The city had
indicated it would not accept County limits. AsMr. Pennington further testified:



(Sean Smoot) asked: well, what do you want? What’sthe price for
resdency? And | recall (referringto Counsel M urphy) that you made a
comment regarding “ we're not going to set the price and itsnot always a
money cost, that there can be other costsinvolved to consider.”

| do recall the comment that | made which followed up your comment,
which was“ not everything isfor sale, but everything hasa price,” because
we had an extended discussion on what price did we want for residency.

We had continually indicated that we weren’t going to set a magic
number to say... that meant what they were willing to do, but if they made us
offers, we would consider them and take them back.

Mr. Pennington indicated that union’soffer of foregoing a six-month period of
retroactive pay of 2.25% --valued at just under $100,000-was taken to the city council
where “therewas strong consensusthat therewasno interest in that proposal (and) there
was no discussion regarding a counter-proposal.” Mr. Pennington further testified that he
“had no authority to make a proposal on expanded residency” and that he informed the
union at various points of the negotiationsthat the city team had no authority to make a
proposal on residency. Further, he did expressthat the City “ felt there was no compelling
need for a change’” He gave asonereason for thisthat “ our internal comparability based
on our recent negotiationsisthat no other Union had had a change.” (tr 1553-1538.)

Following the September 9, 2002 negotiation session theonly future attemptsto
avoid impasse wer e efforts by thefirst appointed interest arbitrator to mediate the
remaining issues which he did with large success except for residency and wages. Union
witnesses suggest that additional narrower proposed residency boundary limitswere
brought unsuccessfully to an unyielding council.

In arbitration Mr. Pennington expressed the City’s great concern asto opening the
door to a mass exodus:

| think, as| previoudy testified, other unions are already watching thisissue.
| have no doubt that just asevery union did in the last round of
negotiations, every union will again come forward with a request to change
the residency requirement.

.... iIf (residency) isgranted with no concession, | think other unionsare --will
not be willing to pay anything for a substantial change from the status quo if
another union got it for little or no cost. Our unionstend to, on major issues,
befairly standard in their contractual language...(tr 1596.)

The undersigned would note that with such internal consistency of testimony by
several witnesses and negotiation participants, it isindisputablethat the city’swillingness



to bargain over the union’s proposal to expand theresdency limitsfor the 2001 to 2004
contract had been largely “ proforma.” Therewasno interest in compromise. The city
team took (most) union residency proposalsto the council and the council listened to them
but never wavered in itsintent to maintain existing language. No witness suggests that the
Council considered what perimeters, if any, might be acceptabletoit. The Council was
standing firm on “ status quo” and again did not make itsown proposal or suggest to the
Union what might be acceptable by way of any modification of current language. The
testimony on this subject leaves no doubt but that the council was unmovable.

The Union’s allegedly inadequate offer asfor a “ quid pro quo” isa core city
argument but onethat | evaluate in the context of the city team’s communication that
therewasin fact no quid pro quo that would get an affirmative council response . The
degree of impasse was absolute. | consider thissignificant in view of the City’s argument
that to award relief here, this panel would be giving the union an unwarranted or
undeserved windfall (* the Union here must not be permitted to obtain through arbitration
“for free’ that which it could not have obtained at the bargaining table without a
monumental concession in return.” City Brief p 70, underliningin original.)

Union Witnhess Testimony in Support of Change of Residency

Examples of alleged hardship from being required to livein the city limits were
proffered by several union witnesses and are fairly summarized as follows:

Sergeant Lisa Snow isa 13 year veteran who hired in after 1989 and had to establish
City of Peoriaresdency. In 1996 she married a fellow officer who was grandfathered and
living outsidethe city. The hardship she described wasthat they could not livein or raise
future children in her husband’s* very nice home” in Chillicothe, a distance she describes
asten minutes north of the city’snorth limits. Each of them sold their respective houses
and together purchased a homein a good neighborhood in Peoria. Sergeant Snow
conceded that she knew the residency requirement when hired and that her obligation to
livein the city would have applied regardless of the occupation of her husband. Sergeant
Snow further testified that when shewas ajuvenile officer, she “ established relations with
alot of juvenilesin the city that caused problems? ” It wasimportant to the sergeant and
her husband that they move to a Peoria neighborhood allowing their children to goto
Dunlap schools because of the fact of these established relationships; she “ did not want our
children to go to school with the children that | am arresting. So it was very important
that we have... our child go to different school district although | still wanted himin a
public school setting “

Sergeant Snow stated that she kept track of thetest scores of District 150 and
they’'re going down and it was a big concern for her that achievement scores were dropping
in District 150. She also was a liaison officer for Manual High School (one of four in
District 150) and to feedersto that high school and she was familiar with the incidence of
crime occurring inside of District 150. Sergeant Snow wasin fact ableto afford a housein
Peoria in a neighborhood served by the Dunlap school district which district and
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northwest neighborhood are viewed as superior and are popular with several of the
officers.

Sergeant Snow also spoke generally asdid Sergeant Adams of following a policy of
changing our of her police uniform before going home, something she had been advised to
do by her field training officer but she conceded that thisisadvicethat appliesto all
officers. The only encounter she could describe in her personal life wasthat “ a gang
banger” was* dating a girl in our neighborhood...and just let us know that he knew who we
were and where we lived by driving very sowly and waiving at us when he drove by and
waving at my husband when he was moving the lawn.” (Tr. 291)

Officer Timothy Moorewas hired in July 1989 and thereforeisobligated to livein
Peoria city limits. Hetestified to an earlier (1996) incident when he was assigned to special
investigations/vice and had nearly daily contact with gang membersin that period. One
summer day at home when he went to investigate a dog barking, he was greeted by a
member of a city tree cutting crew working in the alley whom he knew to be a gang
member. Thiscrew was part of a program specifically intended for disadvantaged or
underemployed personsto help them gain work. Thecrew just coincidentally happened to
bein the alley behind the officer’shome, trimming bushes and trees. The officer testified
that “ I knew all of them and | thought I'll just get my dogs, quietly get them back in the
house. Beforel could even get halfway back to the house, one of them already started
jacking hisjaws about, * you shouldn’t have come out of your house. Now we know where
you live.” *

Officer Moore stated that subsequent to that incident, quite a number of gang
members have let him know that they knew where helived. Thishappenslessfrequently
because he has moved from that neighborhood both for hisfamily’s safety and because he
could afford it. Hetoo livesin the Dunlap school district part of Peoria. He estimated that
he hasnot gotten athreat in such away for probably about ayear. Officer M ooretestified
generally that he had been raised in the original neighborhood where helived and it had
been fairly peaceful when he moved into it in 1991, but that by the time he moved his
family out in about 1997 “ we were hearing gun shotsdown the street.” The officer also
recalled an off duty event where he assisted in an arrest of a person fleeing the police who
happened to go through hisyard. (Police Chief Stenson spoke up at this point that this
showed a “ good argument for residency”). Sergeant M oor € sonly knowledge of the
problem in the schools of District 150 iswhat he has heard from other officersin a general
fashion.

Officer Elizabeth Blair, with eight years seniority, testified to an incident involving
two juveniles, one a self-admitted gang member who told her she could not arrest him
because he knew where shelived. A few weekslater when she was on duty and talking to
some kids about searching for another man with a gun, one of the kids said that it would be
“too bad if your house caught on fire” . Officer Blair arrested this child on the spot and he
was, in fact, prosecuted and found guilty of intimidation. Thisevent occurred some years
ago. She hassince moved to another Peoria neighborhood. Officer Blair acknowledged
that receiving threatsisaroutine experience for an aggressive police officer. She has put
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an alarm on her present house and has never been attacked or threatened at any residence
she haslived at since becoming a Peoria police officer.

Officer Blair’sgeneral impression asto problemswith Peoria School District 150 is
that some of her friends have “ quit being teachers because of the different incidentsthat
have occurred in school.” She has not specifically looked into the Dunlap school district
part of Peoria but hasnonetheless moved there and now lives“ almost at the farthest north
of thecity limitsthat | can because | want to livein a placethat | can stay and my son can
go to school throughout hiseducation.” The officer also admitted that anytime a gang unit
officer dealswith “alower end clientele,” kill threats can occur as often as once a week.

Officer Michael Patterson, a nearly nine year veteran, testified that heisrequired to
livein the city but he and hiswife pay a non-resident $488 monthly fee to send their twin
eight year old boysto another public school district because* first and foremost | want the
best education for my children? .secondly, the class size, the teacher to student ratiois
much smaller and plus by sending my kidsto Hollis (school district outside Peoria) | don’t
havetoworry, ? when they’re not with me.” Officer Patterson also livesin the northern
“Ridgewood area” of thecity. He hasnot researched the District 150 elementary schools
that would serve him and his neighbors versusthe school district that heisutilizing by
paying privatetuition. All he knowsisthat the media has been reporting low District 150
averagetest scores.

Officer Keith Burwell, athreeyear veteran, testified to a 2001 incident where he
had done the paperwork for personsarrested in hisassigned district and later heard from
an informant of “ a hit” being out on him. He hashad a total of one or two threats made on
hislifein the course of his 3-1/2 years of duty. Hewas offered a TAC house alarm by the
department and declined it. He was also offered to bein atwo man car and declined it.

Officer Katherine Baer, wife of police officer Burwell, testified that before her
marriage and while a new police officer, she had rented a housein the* east bluff area” .
She had, while on duty, answered a complaint involving her next door neighbor who told
the police woman that she knew about her personal life and her dog and that she would do
everything she could to make the police officer leavethe area. That neighbor was at the
timebeing tried on drug chargesand is, in fact, in prison. Thisofficer testified that there
has been “ nothing major about my house or my family” in terms of threats and that she
just received the “ everyday threatsthat police officers, especially female police officers, get
that they are going to beat me up and they can take me down and stuff likethat? Nothing
that offends me or my family? . Routine, when they’'reunder arrest they get alittleangry.”
(Tr. 396-397)

Officer Douglas Hopwood, a seven year veteran, testified that in July of 2002 when
he was assigned to work in a south side district in answer to a call of drug dealingin an
alley, he wasthreatened by a gang member who told him hisresidence address. That man
was arrested. Officer Hopwood was “ scared for my wife and myself” and obtained a
department paid TAC panic alarm connected to the police dispatch center for his house.
He added that since his July 2002 event, he has frequently been yelled at by guysdriving by
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hishouse. He also hasbeen burglarized (never solved) and speculatesthat it was connected
to a neighbor’ sdaughter’ s boyfriend who had previoudy threatened him. This police
officer estimated that in the period of his Peoria police employment since 1996, he has been
threatened “ between 10 and 30 times’ . But there have been no other incidentsto make
him believe he hasbeen targeted. Heliveson a“ main drag” used by gang members
driving to an apartment complex west of his house.

Officer Calvin Jones, a nearly ten year veteran, also paysfor hisyoungest daughter
to attend a different public school district ($350 a month). He assertsthat his middle
school daughter wasbored in her District 150 grade school and further implausibly asserts
that the District 150 school “ wouldn’t let her read in school” whereasthe Hollis school
district has smaller class sizes and hisdaughter getsa lot of attention. However, the officer
admits that his daughter had been accepted into an accelerated or gifted middle school
program at District 150 that would have allowed the family to bypassthe “ behavior and
discipline problems’ at another middle school and that he had not taken advantage of this
resour ce offered to hisdaughter.

Officer David Nelson has been with the department 24 yearsand isnot required to
liveinsde Peoria. He moved outsidethecity in 1987 to find a “ larger home, more stable,
safe neighborhood, and a public school system that would offer what we had gotten
accustomed to at the parochial level without paying the addition tuition”. The officer had
moved to the® Limestone area” which isjust six milesdistant from the Peoria police
station\City Hall. He admitsthat hisreligion had been a factor in his paying for parochial
school whilein Peoria and that he had not met with the staff at the District 150 elementary
school his children would otherwise have attended. That elementary school within blocks of
hishousein the“ general east bluff area” wasin a*“ very high call concentrated area asfar
aspolicecalls’ (tr 473).

.Several more officerstestified. Former officer Youngman left the department
many years ago after four yearson theforcein order towork in insurance. Herecalled
being frightened for hisfamily once when he was encountered at a mall at Christmastime
by afive or six personsfrom the housing project who greeted him and asked if that was his
family. Thisofficer recalled that he’d been stared at and recognized other timesat the
mall. Once he had been concerned when a man that he saw acrossthe street from hishouse
was someone he had once arrested for armed robbery. (That person, it turned out, was
waiting for a bus.)

An officer Chiola also pays parochial school tuition for histwo school age children;
he does this because “ having been a patrol officer and seeing the amount of callsand the
type of callsthat occur at the Peoria public schools, and having worked in the housing....
worked in the street crimes unit, which we have daily contact with criminal street gang
members, | felt that my children would be best placed in an environment where they would
not have to go to school with gang members kids.” Thisofficer also recalled being greeted
at the Northwoods M all by subjectsthat he knew were criminal gang members, including
someone he had once arrested.. These gentlemen “ were talking to me, they weretalking to
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mein street terms. They were not favorable termstoward me, yet they know that | am a
serious person and that | will not put up with that kind of activity.” He also acknowledged
that after a brief conversation, those individuals had walked away from him.

Officer Chiolarecalled a second event at Circuit City when someone he'd arrested
recognized him and spoke to him conversationally and said to hiswife “ Goodbye, Mrs.
Man.” Officer Chiolatook thisasan indication that the speaker recognized hiswife and
that she could bein jeopardy; the event greatly upset hiswife. Officer Chiola indicated
that he could have been recognized because he had arrested a lot of people and made a lot
of contacts when he assigned to public housing projectsin 1998 and 1999 and then again to
patrol and to street crimes helping enforce gang and narcotics loitering ordinances. He
estimatesthere are between 2,000 and 2,500 state registered gang membersin thiscity.
Office Chiola estimates that heisthreatened once or twice a month on average and
described the Peoria gangs astransient, moving both within and outside of city boundaries.

Officer Michael Eddlemon isan eleven year officer and an eight year detectivein the
Juvenile Bureau. He hasworked with the police department’ s strategic planner to plot on
amap the residences of all Peoria officersincluding those ableto livein the county and
those who must live in the city. Dueto the unique geographical location of the city with a
long north south orientation, certain adjacent communities are as close to the police
department (located at the southern end of the City, in the downtown area. arb) asare
certain Peoria neighborhoods within thecity. He estimatesthat the farthest point that an
officer living anywhere in Peoria would be from the police station would be 13 miles. Other
estimatesare 10 and 11 miles.

Officer Eddlemon testified that he pays $2,700 a year to send hissix year old to a
parochial school out of concern both asto safety and the quality of the education of District
150. What he knows about the District , however, he learnsonly from “ friends and family
members, including some who reported problems.”

Housing Choices

Peoria appearsto have a very large number of active neighborhood associations and
thereisregular contact by these associations with their city council representative as well
astheir assigned neighborhood or community police officer. Persuasivetestimony and
exhibits which need not be discussed herein detail indicate that the City’s neighborhoods
offer awide variety of housing choices and prices as well asdistinctively different perceived
levels of safety and school quality. The neighborhoodswith higher housing prices also
provide a chance to send children to the Dunlap school district-- or the high performing
Ridgewood High School ( the best of the four high schoolsin District 150 by test scores.)

The city presented extensive documentation in support of the essentially unrebutted
proposition that asfor median and upper housing sales pricesits officerswould qualify to
livein virtually all of its neighborhoods, including those where the schools are deemed the
better performing on the north and northwest side. The majority of the City’s officers
earned a grossincome (including overtime) of above $60,000 in 2002, many of them earning
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in the $70,000 and $80,000 range. The union in reply pointsout that its officers can get a
“rural life style” outside of city limits along with more housing for the same amount of
money. Through its exhibits, the city also pointsout that thereisno “ property tax
penalty,” i.e. thereisno significantly higher property tax paid to own property insidethe
city in contrast with a City of Rockford factor discussed by that interest arbitrator.

The city also submitted exhibits (35-37) to show that the crimerateinside the city
varies by policedistrict or censustract and that particularly in the northern area, crime
rates compare favorably to areas beyond city limits. Many police officerswho must livein
thecity have, in fact, elected to live in these safer neighborhoods. Asfor the problems of
District 150, the city pointsout that in this consolidated district there are schools with high
performance levels of achievement on standard testsaswell as, indeed, significant problems
with low performing schools.. Thedistrict’s primary and middle schools have widely
varying statistics of studentswho “ meet or exceed” state standards. The middle school
studentswho *“meet or exceed ” state standardsin 2001 ranged from a low of 21% of the
studentsat a school to 83% of the studentsat a school.. Primary school achievement
performance ranged from 34.4% up to 75.1% of studentsin a particular school. (The union
exhibit omitsthe Washington Gifted School in itsentirety.) Thefact remainsthat many
District 150 schools had very low scores.

A substantial number of police officer children (49 or about onethird) arein
private or parochial schools. Nearly two thirds (95) arein District 150 schools and another
18 attend Dunlap schools, according to union exhibits. Thus 67 of 162 police children have
been placed elsawherethan District 150 schools, with officerseither paying tuition, or
paying the higher pricesto livein the Dunlap school district boundaries.

Three of the four District 150 high schools have definite problems both asto student
performance and some security issues, leaving still two high schoolsin Peoria that do not
have problems: Richwoods High School of District 150 and the Dunlap school district high
school. In District 150 there are also primary and middle schools that do not appear to have
performance problemslooking at the statistics provided. But that said, there appear to bea
large number of District 150 schools at all levelsincluding three of itsfour high schools
which areon thelllinois academic warning list. 1llinois State Board of Education figures
reveal no other schoolswithin 25 milesradius of city limitsto be on academic early warning
although thetime period covered in thisstudy isnot stated.

Testimony of City Council Members

Councilman Gary Sandberg presently serves at-large and previoudy was a
councilman from the Second District; histotal service on the council to dateis
approximately 14 years. Councilman Sandberg explainsthat for nearly four yearsthe
council has been comprised of five district elected council persons and five at-large council
persons serving staggered four-year terms. Mr. Sandberg isaregistered architect who
once worked asdirector of the city’ sinspection (code enforcement) department (about 1978
t01989.) Thesecond district that he had represented and where he still livesis an older
neighborhood with historic homes on top of the bluff and with 1950’ s homes also.
Councilman Sandberg indicated that, based upon neighborhood meetings:
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“Residency isa very important component to maintaining confidence and
trust in transitional neighborhoods. It isfrequently brought up at
neighborhood meetings. outside the political election process. In thelast
political election processit was brought up on several occasons during
forums, special questions because the election was running concurrently with
some of our? your earlier meetings.

It was a topic of knowledge that thiswas an issue. Citizenson several
occasions asked a question and expected the candidatesto have a

position? they would make some very strong statements saying that it was
not for police officers but for all city employeesthat have a direct impact,
especially in their neighborhoods, zoning, code enforcement, thefire
department, that it was very critical to keep city employeesliving in the city
of Peoria.

There were some objective things. “ We pay your salary” and thingslike that.
But from most people s point of view, it was more a statement of philosophy.
"The city employeesdon’t want to live here,’ that sendsa very strong signal

to each citizen of Peoria? that why should welive here. Wedon't want an

occupational army. We want people within our community that are

employeesthat provide the service that understand the problems? (Tr. 732-

733)

The councilman indicated that he lives about one mile from downtown Peoriain an
area described four yearsearlier asone of thethree areaswith top crime statistics. He has
bought three other housesto fix up and has never felt insecurein hisneighborhood (despite
a homicide next door...) Thiscouncilman indicated that in thefirst district thereare
probably houses available for $5,000 and another in the million dollar price range (a lot of
land and ariver view.) Hehasnot ever had children schooled in District 150 schools.
Councilman Sandberg explained the importance of the issue to the whole city council:

“It isextremely high. Quitefrankly, in the 14 yearsthat |’ ve been on the
council, It has gotten higher. | really believe that when | first went on the
council in 1989, it may have been 7 to 4 but | believe right now, there sonly one
city council person that feelsthat it’snot important. (Tr. 741)

The councilman when asked if the council had ever authorized its bargaining team to
make any offer on relaxing residency answered asfollows:

| guess| would characterize the city council’s position, absent the one council
person, asit issomething that we didn’t want to offer up. It didn’t mean we
wouldn’t respond to any offers. Wejust felt so strongly about it that we're not
going to put it on thetable? It wason thetable, but we' re not going to make an
offer.
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Council Sandberg indicated that only one of fourteen neighborhood patrol officersare
community residents and perhapsthat was why the program has not been successful, or
not made the progressthat people had expected for it in the older Peoria
neighborhoods.

First District Councilman Clyde Gulley representsan area “ below the bluff” in theriver
valley at the whole south end including Peoria’sdowntown. Heisa minister and was
once a city employeein the “ Build Peoria” program which wasatraining and skills
program for underemployed men on city public works project. Council Gulley is
currently employed at the Springfield Urban League. He has been a councilman for
two years but haslived in his“ crime hot spot” neighborhood for about eighteen years.
Histwo sonswere educated in District 150 schools. As councilman he expressed the
reasonsthat he supports maintaining the current city limitson residency. Core
argumentsare“| believethat police officersthat are paid by the City of Peoria should
livein the City of Peoria so that they can invest in the product that we actually sell.”
The product hewasreferring to is*“ safety, services.” Healso feelsthat “if people
continue to move out of the City of Peoria, wewon’t be able to afford the officersthat
we currently have employed in the City of Peoria.” (Tr. 808-810)

The councilman noted that the Peoria River West mixed use housing complex
has a high scoring school (K eller) and one of the city’ s best high schools (Richwoods).
Therefore, ashenoted “ you can livein the First District and go to the best schools and
have affordable housing.” When asked what, if anything, would cause him to consider
relaxing the residency rule asa vote on the council, he answered that perhaps
substantial financial gain to the city would cause him to consider it and he does not
deny that at some point something could happen. However “ of all the thingsthat I’'ve
seen up to this point, therewasn’t anything that would cause me even to giveit a
second thought, to giveit consderation.” Councilman Gulley expressed a major city
argument in this case:

That’sthereal fear, in my opinion, that we could lose, you know, residency to other

units? which islike a foundational reason why we need not to allow them to
move or it could hurt usasacity. You allow it to happen with the police and it
would bereciprocated and really hurt usdown theline.” (Tr. 853)°

Councilwoman Gale Thetford is Third District and serving her second city council
term. Councilwoman Thetford described her district as“ the most diverse of the five council
districts’ containing $15,000 homes up to $500,000 homes. Her district encompassesthe
eastern portion of the city including the East Bluff and asfar north as Proctor Hospital. It
isa*“long eastern portion of thecity but it isvery diverse.” The councilwoman stated that
she has had discussions with constituents, neighborhood associations, and neighborhood
leaders about the issue of residency.

“ Quite candidly, not just with respect to police officers, but with respect to

residency of all city employees, but probably most significant police officers,
the majority of peoplethat | represent fed that itsvery important for the
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police officersto live in the city, to actually commit themselves, not just to
public service from 8to 5, but to commit themselvesto public service within
their community.”

The councilwoman indicated that the personsthat sherepresents consider it an honor to
have a police officer livein the neighborhood, that thisgivesthem a sense of safety and a
more positive feeling about their neighborhood. Sherecalled a number of officerswho
have at different timeslived in her district. Councilwoman Thetford, Councilman Gulley
and Councilwoman Teplitz had met and together set down informally the reasonsthat they
believed that residency should not berelaxed. A strong view of thesethree membersof the
council isthat all city employees, by residing in the city, indicate a commitment to the
concept of public service and to thecity. Further, for a police officer and hisor her family
to livein the city “isakey component in the maintaining of neighborhoods.”

Councilwoman Thetford asserted that there are between 25 and 30 neighborhood
associations, somemore or lessactive, in her district alone, and she could nameten that
sheinteracted with on aregular basis. Sherecalled that the Union offer of (giving up)
$100,000 in back wages for obtaining extended residency had been brought to the council
by the city bargaining team and that “in comparison to the benefit that was being
requested, the amount did not seem to make sense.” This councilwoman testified that she
would be willing to consider having police officersor other union membersnot live within
thecity “only if thereisa substantial financial benefit to thecity. | mean that it would
haveto be substantial.” (Tr. 1138)

Councilwoman M arcela Teplitz was a member of the police department from 1971
to 1982 including as a sergeant. After leaving the department to take care of her child, she
became an involved community volunteer and leader. She has been a city councilwoman
for 2-1/3 yearsbut isalso a former Peoria Housing Authority board member and chairman
and has her own private investigation business. Councilwoman Teplitz describes her
District 2 as*“ just above downtown in the West Bluff.” It isaresdential neighborhood
with historic homes and other homes and commercial thoroughfares. Whereasthere were
houses chopped up into several units*® for thelot of criminals, many of whom | knew and
had sent tojail”, there has been rehabilitation also. Councilwoman Teplitz testified—
without being able to give specific dates or names-to having had “ multiple discussions
with some congtituents’ in the past year:

| would have to say that the vast majority of my constituents and the overall
opinion of them isthat they would very much want to see police residency
requirement remain within the City of Peoria. Itsvery important to their
sense of well being.” (Tr. 1316).°

The councilwoman also described her satisfaction with the District 150 education received

by her now 21 year old son, first at Roosevelt M anual School and also at Central High
School through his 2000 graduation.
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In addition to council member testimony, the city raised arguments via exhibits
seeking to show that officerswho live in the city would reasonably (if not scientifically or
measurably) be® morelikely” to spend more of their off-duty “ contact hours’ carrying
out their privatelivesin their resdential community. Thiswasto be compared to
“itinerant police officers’ who would live outside and feel no connection, respect for or
commitment to the community that they are“ sworn to protect.” City corporation counsel
and also witness James M urphy noted that Peoria in particular emphasizes a philosophy of
community involvement and activity by its police officers. Therewasa notable lack of
concrete data for thisand other city-expressed philosophical positions. The City offered as
partial support for itsargument a 1991 New York Timeseditorial and testimony given by a
national fraternal order of police presdent before a House of Representatives committee
considering a program of encouraging police officer toresidein inner citiesvia affordable
housing programs.

Testimony of Chief of Police

The Chief of police since October, 1997 and a long time member of the department,
John Stenson expressed hisreasonsthat the city should be allowed to maintain the present
residency limits. Hisnoted that that all officers hired since 1989 have agreed to residein
thecity; and he believesthat “living in the community promotes owner ship of thejob and
resolution of the problemsthat the community faces.”

I”’m also more entrenched on that position since 2001, September 11, and the present
discussions going around the country in reference to police being the most visible
arm of government and it’sin most cases the highest receiver of local tax funds

...going back before 9-11, the Oklahoma incident, a couple other domestic terrorist
situations wher e public confidence hasincreased when they see police in their
neighborhoods (tr 1621).

The Chief gave his personal opinion that “ if you remove the city limits, | think that the
citizens of the community will feel abandoned asfar asthe commitment to the concept of
building partnerships and community policing. Our motto on the car isbuilding
partnerships. Our policing policy is problem oriented policing or community policing? .”
(Tr. 1639)

The chief was present for the bargaining in 1989 and recalled that every item was
discussed and signed off, with both siddes making proposals before thefinal contract. He
recallsthat the result of the city proposal to bring the limits of residency to city limitsfrom
county limitswas “ that we ended up with where everybody that was on the job was going
to be treated equally and that any impact on residency would be for new employees. In
other words, new employees haveto live in the city.”

The Chief indicated generally, that there have been times when hisnon City
resident officershavein a major snowstorm needed “ a couple days before they get in to
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work. That includes command staff.” He theorized, without supporting documentation,
that

“resdency does have a very important impact on wherewe're at today asfar as
crime..when | became the Chief in ‘97 (Peoria) was number one when it comesto
crimeson a Uniform Crime Report Part I...I think if you check your Uniform Crime
Report for 2000 and probably check your..numbersthrough June of 2003 you’ll see
that Rockford and Springfield have more Part | crimesthan the City of Peoria (tr
1126-27)

However, he wasunclear asto how hetied in the“ 10% decrease’ in crime (time period
not stated) with residency. He also agreed that he was not claiming that the fact of police
residency in thecity isthe*® sole factor” in crimereduction

The Chief testified that when he makes assgnments such asto community relations
or the community service unit, the officer’s place of residenceis* not a factor.” On cross
examination the chief conceded that of 97 officerswho are eligible to live outside the city
lessthan 50 do so and that in fact crimeisdown nationally over the last ten years, not
merely in Peoria. He also answered that of 35 sergeants, athird lived outside the City, that
being possible for them dueto the date of their hire.

Testimony of Finance Director

| do not reproduce in detail the testimony of the City’sfinancial director. Thisisnot
an inability to pay situation. Briefly summarized, Elvira Hogan indicated that there has
been a considerable declinein the City’ sunreserved fund balance, and that the 2002
revenue estimates weretoo high. The City took midyear necessary action to correct the
decline, action which including stopping some capital projects, freezing vacancies or
eliminating positions. The 2003 budget was balanced by using capital project money to
balance the operating budget and again eliminating positions. Such use of capital is not
planned for future budget balancing but the City was, at thetime of Ms. Hogan’s
testimony, looking for a meansto cut four million dollars from its operating budget to
balance the 2003 budget.

The City has had an AA bond rating but has not had to go to market since 2002. Its
general obligation debt has stayed within the ratio considered acceptable by therating
agencies.

Personnel costs make up about 75 percent of the City’soperating budget. Ms. Hogan
described the City’soverall financial situation as*” not dire, but we need to manage the
downturn in revenues....we need to bring expendituresin line with revenues.” Ms
Hogan also explained that the City council by policy decision hasregularly abated property
tax leviesthat had been approved and recorded with the county clerk, by using other
revenuesin order to abate property taxes, onerevenue source being its utility tax.

Internal Comparables
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All of the city’ sunion contracts (police, firefighters, AFSCME, and the crafts and
trades unionsincluding electrical workersand teamsters,) call for employees hired after
certain datesto livein thecity by theend of their probationary year. All city employees
represented and non-represented hired after dates stated aseither June 21, 1988, October
13,1986 or (Police) 2/21/89, “ must become residents of thecity” or “ will berequired to
livein thecity” or “shall establish and maintain their principal place of domicilein the
city” within oneyear from date of hire or by the end of their probationary period.

M anagement and confidential and non-represented employees are also subject to the
resdency requirement.

All union contracts further allow those employeeshired prior totherespective
effective date for city residency to maintain residency in Peoria County. Figurescompiled
by Assistant City Manager and former Human Resources Assistant Director Pennington
indicate that only 17.2% of all city employees live outside the City of Peoria, virtually all of
them long-term employees (or new employees still within their grace period.) Mr.
Pennington’s statistics also indicate that of employees who have the option to live anywhere
in Peoria County, 44.2% do livein the county and 55.8% live within the city limits. For
police officers having the choice, i.e. the older officers, 50% live outside city limits.
Therefore, Mr. Pennington surmisesthat if the resdency requirement were changed and
this change then was made for all city employees, over time “ an additional 196 employees
would move outside the city limits.” (Exhibit 7) Mr. Pennington wasreferring or
anticipating asto not only police departures but those of all employees. (Whilethe current
police sworn officer resdency percentages show that 50% of those eligible do live outside
city limits, thisis exceeded by thefirefighters. Of the 78 firefighters eligible to live outside,
56.4% do so. Of AFSCME memberseligibleto live outside, 67.1% do so. For management
employees hired beforetheir residency cut-off date--44 out of 100-- an indicated 52.3% live
outside thecity.)

The City’sstrong stand isfurther reflected by a personnel rule that was effectivein
December, 1993 and tightened up in November, 2002. It is applicable to management,
confidential and non-represented employees and requiresthat employees promoted to or
within management after November 20, 2002 must become residents of the City of Peoria
within one year of their promotion. (The city arguesthat thiswill not be applied to
members of bargaining units.) Thus, employees not in bargaining units but who have been
promoted to management would , even if they were covered by grandfather clauses and
could otherwise livein the County, be compelled by this new personnel rule to moveinto
thecity. Whether that rule has been tested isnot clear.

Binding interest arbitration isonly available to peace officersto resolve residency
impasse and thisisthefirst police contract bargained since arbitration of the topic became
available. Other City unionswhose contractswere negotiated after the Labor Relations
Act made residency a mandatory subject of bargaining for police, asfor their own
situation would in the event of failureto reach agreement, have only thedrastic strike
alternative. In none of those contracts wasthe residency clause changed in the most recent
bargaining.* And none of the other contracts contain “metoo” clauses. Any change would
be oneindividually bargained at the expiration of the other contracts. However, city
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witnessestestified that thefirefighters union did seek at somelength to haveresidency
relaxed, arequest ultimately dropped with a firefighter warning that the police should not
be given that benefit either.®

Now Assistant City Manager Pennington testified that in the year 2000 the city’s
AFSCME unit “brought up” theissue of relaxation of the current residency limit but the
issue was dropped asthe partiesreached contract agreement and residency wasretained at
the statusquo. Thecity’scraft and trade union negotiated in “two sets’ (electricians and
all others). Theseunionsalso initially requested relaxation of residency and settled for the
status quo contained in thecity’sproposal. According to Mr. Pennington, the city was
using a“ win-win” negotiation approach with the firefightersand the parties put on the
table all thereasonsthat favored and did not favor the change with an extended discussion.
Thecity “ reached an agreement with the union in principle that we would withdraw our
objection to an election for the battalion chiefsfor the unionsdropping their demand for
changein residency? .| drafted the language and proposed it to thefireunion? .therewas
some reluctance but they did sign in that agreement. So residency then stayed status quo
in thefire contract when it wasimplemented the following year.” (Tr. 1523) (The
firefighter contract covers 2001 through 2004: four years.)

Stipulated External Comparable Communities

These parties have agreed that the comparable communitiesfor purposes of this
arbitration are Rockford, Springfield, Decatur, Champaign, Urbana, Bloomington,Normal,
Moline, and Rock Idland. None of them requireresidency within their city limits. Joint
exhibit 5 contains contract language of those comparable citiesthat have such language.
Not in all caseswasany release from any prior residency requirement obtained through
collective bargaining.

The question of whether more significant weight should be given to these external
comparablesfavoring the Union isdisputed. The City urgesthat the panel give greatest
weight or emphasisto the Peoria internal comparableson thetheory that a
“breakthrough” isbeing sought (because there was a status quo of city residency.) The
City warnsthat to grant relief to the police will permeate all future contract bargaining for
the non safety units.

The Union stressesthat all of the external comparables support its position seeking
expanded residency. Three of the comparables have no resdency requirement, one of them
isstated by specific response time, one has either the county limits or mileage from a public
safety building and the others define an allowed radius requirement from a point in their
city.

The city concedesthat external comparability favorsthe Union’s proposal, but also
notesthat therecord isdevoid of evidence asto “ whether any of the comparable
communities previously had citywide residency, whether they wanted or desired citywide
residency, and whether such requirements were bargained away and for what price.” The
city also notesthat itstwo major counties surrounding Peoria, i.e. Peoria County and
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Tazwell County both do requiretheir officersto live within their jurisdictions (that being
thewhole county). East Peoria and Pekin, the two largest communitiesin neighboring
Tazwell County, have a city limit residency requirement. However, these are not among
the agreed comparables, although East Peoriaisimmediately acrossthe bridge. To search
for more favorable ad hoc comparables post stipulation isnot persuasive.

Theinformation on the agreed comparablesisasfollows. The City of Bloomington
has no residency requirement; it isunclear whether it ever had one. Thereisno language
in the Bloomington collective bargaining agreement. The City of Champaign hasno
geographic limitations. An Article 27 clause for Champaign states “ officers are not
required to maintain a place of residence within the City of Champaign or within any other
geographic limitation; however? it isexplicitly agreed and understood that inability to
report to work, report to work on time, or to remain on duty, may constitute cause for
disciplinary action? .regardless of the location of an employee' sresidence.” The City of
Decatur labor contract (2000-2003) statesthat “ persons appointed to positionsin the
classified police service shall reside within 40 miles of the corporate limits of the City of
Decatur.” Officerswho resded outside of that requirement “ on April 30, 1997 shall not be
required to comply with said residency requirement.”

A Memorandum of Understanding for January, 2003 through December, 2004
between
the City of Moline and thelllinois Fraternal Order of Police containslanguage providing
that
“residency shall be a continuing condition of employment. Employees hired prior to the
effective date of thisprovision shall live within a radius of 20 milesfrom the city’s
emergency center? thereareno restrictionsfor these employees other than the 20 mile
maximum distance. These employees may livein either Illinoisor lowa. Should an
employee hired prior to the effective date of the provision decide to move, they are only
required to moveto alocation? . within 20 miles of the emergency center. Employees
hired on or after the effective date of this provision shall live within ten miles of the city’s
emergency center and within the State of 11linois. The effective date of this provision shall
be upon execution of this agreement.”
(Therefore, M oline appearsto havetightened up itsresidency requirement to within ten
miles of the emergency center for new hires but nothing indicates whether that ten mile
limit fallswithin or without of the City of Moline. With Moline and Decatur thereisa two-
tier system but no specific reference to corporate limits.

The City of Rockford’s collective bargaining agreement with the police union
effective January, 1999 through December, 2001 contains referencesto different dates of
hirebut itsarticle 58.7 makes clear that all employees hired whether prior to October,
1990, prior to October, 1995, or otherwise may live anywhere in Winnebago County or
within an area 15 miles from the public safety building. Whether thisisa longstanding
freedom, or an expanded right isnot clear.

The City of Springfield police union contract for March, 1997 through February,
2001 has an added October, 1998 memorandum of agreement. Thiswas therefore executed

23



well after the January 1998 effective date of the changein thelllinois statute making
resdency a mandatory topic of bargaining for peace officers. The Springfield October
1998 memorandum states“ if the city council, in its discretion, takes official action to
eliminate or modify the residency requirementsfor any other city bargaining unit
employees, the changed requirement shall be applicable to PBPA bargaining unit
employees on the same date and under the same conditions applicable to the other city
bargaining unit employees.” Subsequently, Springfield city council by itsown motion
(not through bargaining) eliminated residency requirements.

Thebrief information asto the Urbanarequirement isthat (per joint exhibit 5
with itsinformation from the Urbana city comptroller) thereisaboundary of 15 milesfrom
city limits. The 1999 through 2003 Urbana police contract only contains language stating
“during theterm of this agreement, the city will not initiate with the Civil Service
Commission a reconsideration of the current resdency requirementsfor employees covered
by this agreement.”

For Normal, theresidency requirement in the police contract states“ employees
covered by this agreement may reside within the corporate limits of the Town of Normal or
the City of Bloomington or within a 15 mile radius of Main Street and College Avenue. If a
portion of a municipality islocated within a residence area, then the entire municipality
shall be deemed within the resdence area.”

For Rock Idand the stated requirement is*”ten mileradiusasa bird flieson the
Illinoisside” (per chief of police' soffice). Thereisno indication whether that ten mile
radiusisfrom city limitsor an addressin the City of Rock Idand. Thiswould in any event
goin threedirections (north, south, east) dueto thefact that west of Rock Iland across
the Mississippi isthe State of lowa which isnot a statutorily allowed residency.)

For Peoriathefarthest distance still within the city’slimit that an officer could live
when measured from the police department (itself a few blocks from City Hall) is10 or 11
miles. The City of Peoria proceeds generally in a north and south orientation and isat the
far east edge of Peoria County. The Police Department and downtown are at the south end
of the City.

Discussion and Findings

Thisisthefirst contract negotiated between these parties after the Illinois Labor Relations
Act was amended effective January, 1998 to make residency a mandatory subject of bargaining.
From 1973 until 1989 all city employees, including the police, could live anywhere in Peoria
County. Since 1989 all police contracts have stated that

Employees hired after February 21, 1989 shall establish and maintain their principal place of
domicile in the City by the end of their probationary period. Employees hired prior to that
date shall maintain their residence within the county. Violation of this Section shall be
grounds for immediate discharge.
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The City seeks to maintain the above language whereas the Union seeks language which reads

Employees shall, by the end of their probationary period, establish and maintain t heir
principal place of domicile within Peoria County or outside Peoria County within a twenty-
five mile radius of the Peoria Police Department Headquarters Building (600 SW Adams
Street, Peoria, llinois.) Violation of this Section shall be grounds for immediate discharge.

Because this is a non economic item, arbitrators are not limited to a choice between the two find
offers, but, guided by statutory criteria, may fashion athird solution.

Statutory Factors

The statutory factors relevant to this non economic issue dispute are the following

(3) Theinterests and welfare of the public....
(4) Comparison of the wages, hours and conditions of employment of the employees
involved in the arbitration proceeding with the wages, hours and conditions of employment
of other employees performing similar services and with other employees generally:

(A) in public employment in comparable communities

(B) in private employment in comparable communities
(8) Such other factors, not confined to the foregoing, which are normally or traditionally
taken into consideration in the determination of wages, hours and conditions of
employment through voluntary collective bargaining, mediation, fact-finding, arbitration or
otherwise between the parties, in the public service or in private employment

The*“ Contract | mpairment” Challenge

Among its other arguments, the City here challenges-in a rare argument— the interest
arbitrators authority to render any decision that would affect any officers who were hired by
means of the individual offer letters executed or acknowledged by them and setting forth the
residency requirement. The City’ stheory is that apart from the collective bargaining agreement,
there exist individual “contracts’ with each officer which the legidature did not have the authority
(and which it therefore could not delegate) to modify retroactively. The City argues that

Clearly, the Contracts Clause of the Constitution does apply to the collective bargaining
process. Bricklayers Union Local 12 v Edgar 922 F. Supp N.D. 11l (1996) and both the
lllinois and U.S. Constitutions prohibit the state from enacting laws which impair the
obligation of contracts unless justified as a reasonable exercise of the police power to
secure an important public interest. See generally Paella v River Trials School Dist. 26, 33
Il App 3d 527, 535, 729 NE 2d 954, 960-961 (2000)

It isthe City’s position that the passage of the 1997 Amendment to section 14 (i) (5 ILCS
315/14 (i), to the extent it is relied upon by this or any other Arbitrator to modify
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the terms of the existing “contract” (i.e. hire letter) between the City and its employees on
the subject of residency impairs the obligation of contracts entered into between the City
and the Recruit Police Officers hired since February 21, 1989. Indeed,.since 1989 the City
has included in its Offer of Employment Letter the specific requirement that new hires
establish and maintain residences within the City. Those contracts were complete and
establish the rights of both parties upon written acceptance by the newly hired Probationary
Officer....(brief p 54-55).

The City further contends that the ILRA amendment bringing residency within an “... arbitration
decision...places the city at risk of having prior contractual terms and conditions eradicated
through implementation of those changes to the interest arbitration provision of the Act. Any
change to make residency a mandatory subject of bargaining must be done prospectively, so as not
to impair existing contracts which may have contrary terms....."

The City has provided me with several cited supreme court decisions involving impairment
of contracts by state action. Leaving aside the tempting but unnecessary invitation to addressin
detail the question of arbitral authority to decide a challenge to the constitutionality of the Statute
under which this panel is functioning, the chair is of the opinion that there is no impairment of
contract problem..® First, if not foremost, it is a stretch to consider the Conditional Offer of
Employment letter a contract in the genuine sense. There was no opportunity for the would be
recruit to change or modify any of its stated terms, such as wages, probationary period, training, or
residency requirement. Thiswas atake it or leave it offer, aform of an adhesion contract, if a
contract at all. The imbalance between the parties was such that the letter does not earn the label of
protection of contract. Even more to the point is the implication for collective bargaining should
the City’ s position be sustained.

The City acknowledges a seminal U.S. Supreme Court decisionin J.L. Casev NLRB 321
U.S. 332 (1944) The City arguesthat the issue before this panel is not “a question of whether the
collective bargaining process can trump an individual employment contract, which it generally
can.(citing Case).” Rather, it is a question of whether the collective bargaining process can trump
both the Constitutions of the State of Illinois and the United States, which it cannot. Clearly, the
Contracts clause of the Constitution does apply to the collective bargaining process...” (Brief 54).

In Case, the Supreme Court was reviewing a Circuit Court of Appeals decision granting an
order of enforcement sought by the National Labor Relations Board against J.L. Case. That
employer was refusing to bargain with a union which had won a certification on the theory that the
Company had individual hire contracts (predating the union arrival) with 75 percent of its
employees and that it could not negotiate any matter which affected the rights and obligations of
the individual contracts. The Supreme Court stated

Individual contracts no matter what the circumstances that justify their execution or what
their terms, may not be availed of to defeat or delay the procedures prescribed by the
Nationa Labor Relations Act looking to collective bargaining.....nor may they be used to
forestall bargaining or to limit or condition the terms of the collective agreement.
The Board asserts a public right vested in it as a public body, charged in the public interest
with the duty of preventing unfair labor practices...wherever private contracts conflict with
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its functions they obviously must yield or the Act would be reduced to afutility. 1d at 337
(emphasis added.)

Even were | to find that the (open ended) hire letters constituted individual contracts, such
contracts cannot “limit or condition the terms of the collective agreement.” The labor contract at
issue will cover a period only after the Illinois ILRA amendment. It authorizes bargaining over
residency. To hold that the post 1989 Peoria police contracts cannot be affected by later collective
bargaining agreements (absent the city’s consent) would nullify collective bargaining and indeed
defeat its purpose. The mandated written acknowledgment by the recruit candidates that they are
being required to move into the City does not equate to awaiver of their Union’s bargaining
authority to seek to prospectively overturn that requirement. There are other areas where the
letter no longer has any bearing, and some of these negotiated topics.. For example, the letter is
slent, but the discharge of an officer must meet labor contract just cause standards. Or, asthe
Union points out, the letter offers life insurance of $6,000 and “if the City decided it could not
afford to offer the $6,000 life insurance benefit offered in the letter and won that issue in interest
arbitration, can the City genuinely assert that they would be obligated to continue the benefit
because the arbitrator cannot “unconstitutionally impair’ the written contract?“(Brief, p 20.)

The Union argues that

...thereisafour part inquiry to determine if there is an unconstitutional impairment under
the Contract Clause. First, the new legidation must involve a contractual obligation.
Second, the legidation must impair the obligation. Third, the impairment must be
substantial. Fourth, in order to be valid, the impairment must be “reasonable and necessary
to serve an important public purpose.” Energy reserves Group v Kansas Power & Light Co
459 U.S. 400, 411 (1983).

The Union argues that absent a contract, or a substantial impairment of the contract obligation,
“the inquiry ends there and there is no contract clause violation....an impairment rises to the level

of substantial when it abridges a right which fundamentally induced the parties to contract initially
or when it abridges the legitimate expectations which the parties reasonably and heavily relied upon
in contracting Allied Structural Steel Co. v Spannaus 438 U.S. 234 (1978).

The undersigned finds that the City may well have “contracted” to hire only recruits who
would agree to be restricted in their residency requirement. But it had no legitimate expectation or
at minimum no reasonable basis to be sure that such a clause would never be part of bargained
“terms and conditions’ of the collective bargaining agreement governing these officers. Asthe City
itself stresses, it had “bargained” the clause into the labor contract. A clause that was “bargained
in” in can be bargained out, either voluntarily or under authority of labor laws then and now in
effect. The difference now is that the “conditions of employment * terms of the bargain, if not
agreed, goesto athird party. To summarize, | find that there was no “private contract” between
the City and each individual officer; in the aternative | find that if there was such a contract, the
impairment to officers of being required to reside within municipal boundaries for their full
professional career is not “reasonable and necessary to serve an important public purpose.” Again,
if thiswas in fact a “legitimate expectation” of the City to obtain residency from all its new hires,
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this was an expectation subject to the bargaining power of the Union and the legidlative
redefinition of that power.

| do not believe that this panel in expanding residency would be acting under impermissibly
delegated authority possessed by the state legidature. Thisis not a decision that would be made by
the legidature in the absence of arbitral action. The arbitrator stepsin to fashion, as closely as
possible, what the parties might have bargained, were they committed to avoiding impasse. The
amendment to the ILRA expanded the scope of what the peace officers may bargain to impasse
and states what shall happen in cases of impasse but it is not the legidature which would determine
what the resolution of the impasse would be. The law has set out the criteria for resolving such
impasse and arbitrators are to be guided by such criteria

Burden upon Union: Status Quo\Breakthrough?

Aninitia dispute is whether this Union effort istruly seeking achange in status quo, for
which it must provide compelling reasons. As discussed above, there was bargaining for the 1989
contract and at minimum some negotiation on the city-desired change from the longstanding
county wide residency. What, if anything, was obtained by the Union as particular quid pro quo for
agreeing to this clause in 1989 is not of record. Two important points limit the significance of this
past “bargaining.” Thefirst isthat the language obtained by the Union at that time exempted all of
its members. It was “ prospective hires only” who would be subject to the requirement. There was
no detriment to the Union members bargaining on behalf of future members; the requirement
never would pertain to them. A second point, persuasively emphasized by the Union here and
found significant by other arbitration panelsis that peace officers had no favorable alternative at
the time the language was placed in the contract. Employers at that time were free to pass
ordinances or personnel rules requiring residency.

What is the Union’s burden here? Several arbitrators have addressed residency since 1998,
and whether their set of facts presented a bargained “ status quo” such asto trigger the “heavy
burden of justifying the proposed change.” On balance, | find more persuasive that line of arbitral
reasoning that holds that the statutory situation prior to the 1998 change in the ILRA erased or
greatly weakened any concept of status quo in view of the inability of peace officers pre-1998 to
compel bargaining, or nullify any ordinance or rules imposing residency limits. Arbitrator
Goldstein, finding “not crystal clear” whether there was “bargaining history” prior to the contract
before him, which already contained a residency article, commented that

In any event | am convinced that given the (statutory) amendments about residency made
to ILRA in 1998, this proposal should be treated as if the parties were making a new
contract. Thus, although management argued bargaining history should be relevant to the
current case, | hold instead that the genesis and evolution of the Village's uniform
residency rules are more probative when connected with the claimed political realities and
when considered under the rubric of criterion 3. .” Thisis not a case where the
“breakthrough analysis controls the result, or where the failure of give and take at the table
can be found to require maintenance of the “status quo” | so hold.... (Village of South
Holland p 45, 10/99).:
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The City has cited the three criteria utilized in some arbitration decisions by Arbitrator
Goldstein starting with his 1998 award (City of Burbank.) These were what, in that arbitrator’s
view “a a minimum the moving party must prove.” (He later rejected the need for criterion #3 in
his South Holland decision.) The criteria do not assist the city here. The first states that

1. The old system or procedure has not worked as anticipated when originally
agreed to.

In Peoria, the response to the above is not simple. The system in place of city residency was agreed
to by agroup of officers whom it would not affect. It “ worked” for the City inthat al later hires
have moved inside with an increasing majority being city residents. From the Union viewpoint, the
current affected officers were not the ones to “anticipate” the result and if the Union anticipated
that the requirement would work well for the future hires, that has not occurred. Their comfort
level in the City and the equality of its schools and neighborhoods has not been maintained.

The second Goldstein Burbank criterion states that

2. The existing system or procedure has created operational hardships for the employer (or
equitable or due process problems for the Union.)

There are no hardships admitted by this employer, which holds fiercely to the existing system,
unless one calls officer morale, officer turnover (resignation or termination after only a few months
or years on the job especialy in 1998 and 1999) and the quality of recruits to be potential
operationa hardships. From the Union side, the due process problemisthat the officers who
were later hired had no choice other than to accept or reject an offer that required residency. They
were fully informed of the take it or leave it offer but lacked a *due process’ mechanism for
change. The legidature has now given it to them.

The third Goldstein criterion states

3. The party seeking to maintain the status quo has resisted attempts at the bargaining table
to address these problems.

The evidence is more than adequate that the City has resisted bargaining and declined to consider
or give any suggestions to the Union other than maintenance of the status quo. The City’sview is
set forth strongly in the brief as quoted. The contract before this panel was to have covered 2002-
2004 and we are in 2004. The likelihood that the City will change its view when, in a few months,
the next contract period comes near, based upon this record, is nil.

Interest arbitrators have commented on their “conservative role” to “ merely maintain the
status quo and keep the parties in an equitable and fair relationship, according to the statutory
criteria” with their function being “to resolve an immediate impasse, but not to usurp the parties
traditional bargaining relationship.(Arb Goldstein in re Sheriff of Cook County 1995 citing to an
earlier decision of City of DeKalb, 1988).. However, later interest arbitrators, including Arbitrator
Goldstein, have found that where the impasse subject is residency, and it is being addressed for the
first time after equal bargaining power was given to the parties by the legidature, the burden upon
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the Union is not the burden of overcoming the “status quo,” even when the restrictions were
already in the labor contract. | concur with these comments of Arbitrator Goldstein in South
Holland

...under these specific facts | also conclude that the general rule regarding interest
arbitrators reluctance to grant breakthrough in arbitration, solely because such a grant
directly undercuts the bargaining process, is ssimply inapplicable to these facts...the
philosophical basis of the Employer’ s resistence to a non-economic proposal, when viewed
in light of the entire bargaining history presented to me obviated the need for the Union to
bear any burden of proving it presented specific offers to compromise or some quid pro
quo to induce the village to agree to its proposal. Under these facts..the process of give and
take could not work but the issue would not go away either. A “break through” here is not
the same asin most other areas, where the parties' assessment of their respective interests
do not preclude exchange of benefits or compromise.

Arbitrator Goldstein (while ultimately finding the City’s proposal more reasonable) further stated
that

...this arbitration itself underscores the depth and difference in philosophy and the fact that,
in this particular Village “residency rules liberation: could only be won by the Union in
arbitration and not by bargaining across-the-table, unless a quid pro quo of some
substantial value were to be offered to trade...

See aso arbitrator Hill in re City of Blue Island (3/02 at page 38)..

In the instant matter, the Union did offer a quid pro quo worth $100,000 which was not
fully de minimis despite the City Council’s conclusion that it was hugely insufficient. More to the
point, the City declined to offer or suggest any counter and instead informed the Union that there
was in fact no price that the employer would accept because “some things are not for sale.” The
City’ sreasons for wanting full employee and full police city limits residency are understandable and
found in the several other battles fought by other cities over thisissue. The Union’s arguments are
also sound and a resolution taking into account both parties' interests can be fashioned. | find that
the Union is not obligated here to show “a substantial and compelling need to change the status
quo.” Nor wasthe City compelled to agree to give up what it viewed as a status quo. My roleis
to use the record made here to either find one or the other final offers more reasonable, or to
fashion a contract solution somewhere between, one which addresses concerns expressed on both
sides during bargaining which they have been unable to address or mutually accommodate and
which meets the statutory criteria.

In his Calumet City decision arbitrator Steve Briggs was dealing with abundant evidence
about one Union argument brought here and typical in these cases. “valid safety concerns related
to their families living near those persons whom they arrest and incarcerate.” The details placed
before him of threats and risks were more compelling, urgent and numerous, but the instant record
portrays an equally valid concern on the part of the Peoria police officers, as neighborhoods have
deteriorated and gangs proliferated in their city. Officers cannot of course be protected from the
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risks inherent in their profession, but their morale and sense of family security can be improved by
a solution not damaging to the city’s own interests or to police department operation..

One s struck by the degree to which the City of Peoria' s largely policy and philosophical
arguments are not (cannot be?) supported by concrete data. While the perception of citizensisa
valid concern and one they have expressed, it is not assisted by guesstimates about where officers
would spend their off duty hours. Any response time goals can be accommodated without
maintaining strict city limits residency. (Chief Stenson did not claim any response time problems of
the officers living out in the county, other than his vague recall of a snowstorm.) In Calumet,
Arbitrator Briggs did not find any “valid operational arguments in support of (the City) desire to
force police officers to reside within City limits...” | find none that are determinative or persuasive.

The officers desire to have a choice of housing environments, or even to have their children in
schools other than the poor performing majority of the District 150 schools are valid goals. (The
City arguesthat the Officers negative perceptions of the District 150 problems are also mere
opinions or perceptions. There is however some strong statistical backup for them, and the
additional officer familiarity with calls by schools for assistance.)

The fact isthat even after 14 years about one fifth of the Peoriaforce, including its most
senior officers, live in various parts of Peoria County outside the City and their performance has
been described as essentially unaffected and often exemplary. One or two incidents every few
years of aproblem after a heavy snow or construction on highways does not mandate the
strictness of the requirement. Asit is, alarge number of the affected officers have grouped
themselves in the most northern or western areas of the City for reasons stated. | do not agree
with the City claim (brief, p. 46) that asto housing, inadequate schools or officer safety, “neither
has the Union produced any evidence that any of these issues have substantially changed since they
initially negotiated the City limit residency in 1989.” There is evidence of deterioration.

A key, albeit undefined statutory criterion is the “interest and welfare of the public.” The
public interest and welfare can be served by the requirement that Police Officers be residents of
the community that they police for a certain period, after which having acquired some experience
and seniority they can be given alimited area for their freer choice. A distance of course can and
generaly is placed on such boundaries (see externa comparables) in order to retain the ability to
give quick response. The City seeks for its officers to obtain knowledge of the city that they police,
and to demonstrate their commitment to the City. But commitment cannot be compelled and the
benefit of acquired experience can be made available to the community whether or not the officer
forever resides there. (Logically or presumably there was a conclusion by the legidature that the
public interest could be served by allowing bargaining over residency rather than one sided
employer imposition of it.) The benefits of any weakening of absolute employer discretion could
inure to both recruitment, to officer and family safety or morale, to better retention and efficiency
(retaining officers who have been expensively trained). There is the added benefit of simply
allowing police officers the freedom, within reasonable limits, to leave the area where their
function is to stop, enforce, arrest, control, and identify crime and criminals.

The opposing values of public employer and public employee calls for a balancing of
interests. The officers seek freedom in leading their private lives which includes greater personal
privacy and safety for their families and better schools. This urban middle sized city seeks to keep
its trained personnel, paid with its dollars, committed to the city, and a model or comfort to foster
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citizen confidence in the city as a desirable and safe place to live..The balancing act has been
shifting with a recent and increasing recognition that the broader sense of “public interest” means
not only the sense of security of the citizens of Peoria, but of the officers themselves.

Another key statutory criterion is that arbitrators are to consider “conditions of
employment....in public employment in comparable communities.” As discussed, all external
comparables fall soundly with the Union position. The City acknowledges this but argues that

The record is void of evidence whether any of the Comparable communities previously had
city-wide residency, whether they wanted or desired city-wide residency, and whether such
requirements were bargained away and for what price.

The City had many months to acquire such information “for the record” if it considered it useful or
relevant for this panel. The fact isthat at the present timein Illinois and elsewhere, the benefit of
some relaxation of residence boundaries has become so widespread as to be universal in the cities
that the parties agreed to utilize. Thisisnot the first year for use of these same external
comparables. And the City-posed issue of what bargaining was done to obtain them isless
relevant in view of the total unwillingness of the City to bargain.. The reasoning of the magjority of
interest arbitratorsis that between externa and internal comparables, the externals have the greater
weight. (Seei.e. Marvin Hill in re City of Blue Iland: Goldstein discussion in re South Holland)
Residency of course poses unique problems. Cities are different sizes, with different levels of
housing choice, of crime, of costs of living, of population and police department size and of traffic
or travel conditions..

Arbitrator Perkovich in re City of Blue Iand\FOP 1/2001) was faced with mixed internal
comparables and had thirteen agreed to external comparables. Six of those had no residency
requirement and five had distances that were different than the employer’ s jurisdictional
boundaries. Moreover, of the remaining comparables the residency requirement was imposed via
cit ordinance and not by way of collective bargaining. Thus the external comparables weighed
heavily in favor of the Union’sfinal offer.” That arbitrator elected to weigh “the basic right of
individuals to live where they choose” against the needs of the employer and he granted a Union
proposal to set a 15 mile from city “jurisdictional boundaries’ within Illinois.

In the instant case, Peoria argues that while arbitrators are authorized for this non
economic item to fashion aremedy, and are not obliged to adopt one of the final offers...

“from the City’ s perspective there is no middle ground which could be considered a fair
compromise...the Union’s final offer of al of Peoria county plus a 25-mile radius from the
Police Station is ared herring, a proposal never advanced during bargaining...an arbitration
stratagem...to alow (or entice?) the arbitrator to cut it back to....expand residency to
Peoria County’ s boundaries.” (Brief p 41.)

The City argues (and the award takes note of the fact) that an expansion to cover the boundaries of
al of Peoria County would allow distances of greater than 25 miles from the station. “Expanded
residency to Peoria County will not aleviate the City’s problemsin any way.” The city enumerates
aplethora of problems that it asserts would be “sacrificed by any deviation from the current

32



contract’s City limits residency rule.” These include both “availability and response time ..
community buy in and participation, contact hours, perception of the citizens of neighborhood
safety and security, impact on other Unions and destruction of the bargaining process.” Thereis,
however, a huge divide between the city’'s claims, and its evidence-- generally consisting of
reproduced articles, argument and speculation-- in support of these claims. The strength of the City
comment here and its choice of terms does indicate the futility of sending these parties back to the
bargaining table.

The unique circumstances of this dispute must govern. | consider pivotal that all external
comparables regularly used by these parties have a more relaxed or generous residency
requirement, none confined to city limits. The advantages from allowing officers to live somewhat
beyond the boundaries of their municipality are the greater morale for those officers, resulting from
afreedom of choice asto school system, living environment (rural versus urban, near versus
further in distance). Another advantage is the greater pool of applicants available for hiring of
officers despite the city’' s indication that it has had adequate pools.

| have considered the other arguments raised by the parties and their discussion of other
interest awards, all of which | have read. The City places great, pivotal emphasis on its theory that
the matter was bargained in 1989 and that this fact should be determinative in placing a proof
burden on the Union which it has not met. The City seeks for this panel to disregard the persuasive
aspect of the recent decisions where residency was granted. | have discussed above my view of the
lesser weight to be given to what occurred in 1989 in view of the statutory change considered
seminal by many arbitrators beside myself. | have considered the City’'s claim that “ in the absence
of any real bargaining over thisissue it is especially inappropriate for this arbitrator to award the
Union's requested change through interest arbitration.” (Brief p 46). | find such claim disingenuous
and unpersuasive in the context of arecord replete with City refusal to bargain in any meaningful
fashion.

The officers who testified indicated their concern for the safety of their families and their
own sense of security once returned to their home. The work of a police officer incorporates of
necessity constant exposure to crimina and gang elements, and running into them in off hours and
public places is somewhat of a*“given.” But while these officers have not painted as dire a picture
of incidents affecting their private lives as are found in certain other recent interest arbitration fact
discussions, they have provided substantial evidence of periodic invasions of their sense of privacy
and interference with their desire to be “off” of their job in off hours.

| take careful note of that fact that in Peoria al unions and all non represented employees
(except those grandfathered) live under the same requirement and that to grant extended residency
to the Police Benevolent Association would be the first such break in the carefully enforced policy.
But the clear move toward expansion of required limits is reflected in the external comparables and
in decisions. A resolution can be crafted that accounts for the problems in each final offer here and
that will in my view accommodeate the interests expressed by each party.

Award
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The Union proposal establishes an unworkably wide area for allowed residency, beyond the
area needed to address the desires of officers for housing choice, school choice and privacy. The
City has valid concerns that its officers be part of the community, have a“live in” knowledge of it,
and be responsive in times of urgency and crisis. Thisisthe first instance of relaxed residency, and
apaced rather than immediate and drastic change will allow the different goalsto be
accommodated and further negotiations to address the question again..

| adopt neither final offer. The language granted shall read as follows

Residency: Employees hired after February 21, 1989 shall establish and maintain their
principal place of domicile in the City by the end of their probationary period. At the conclusion of
five full years of active service and of Peoria city limits residence, they may establish and maintain
their principal place of domicile within the City of Peoria or outside the City within a twenty mile
radius of the Peoria Police Department headquarters. Employees hired prior to February 21, 1989
shall establish and maintain their principal place of residence within Peoria County or within a
twenty mile radius of the Peoria Police Department. Violation of this Section shall be grounds for
immediate discharge.

Ellen J Alexander, impartial chair
Date:

Arbitrator Jodl D’ Alba

assent: dissent

Arbitrator James Baird

assent: dissent:




ENDNOTES

1 Theother piece of the union offer as consideration to obtain residency relief wasthat it
would not seek to put into the contract a practice that it described as widespread wher eby
retiring employees with large banks of unused sick leavewould “burn” all their sick leave
by remaining on the full payroll with benefits until all of that leave was used up. Their
contract right wasto receive a payout of alower or capped amount of unused sick leave.
Thecity did not consider thisadditional offered benefit to have been significant in view of
thefact that there was already language in the contact which could be enforced to pay out
the capped sick leave with noright to “burn it”. It doesnot appear that this offer wastaken
to the city council at all. The agreed to provisions of the new contract included a specific
prohibition of that practice and was part of theinterim award .

2 Asof October, 2002 17.2% of then 844 city employeeslived outsde. There are 328
employees eligibleto live outside and of that group 44.2% live outside the city (all of them in
the county of Peoria). Of police officers eligible to live outside city limits, 50% do so. See
further discussion in text.

3Thiswitness along with others concedes that police officersare not required to livein any
particular city neighborhood.

4The statutory change specifically listing residency as a condition of employment that may be
arbitrated only makes this statement as to peace officers. The other local unions would need to
strike over thisissue, a very costly extreme measure.

5 City witnesses asserted that the City gave a benefit of negligibleif any valueto the
firefightersin return for their withdrawing their most recent demand on residency. That
benefit wasthat the City agreed to withdraw objectionsto elections which would place
battalion chiefs back in the union. However, City counsel Murphy indicated that the city did
not anticipateit could win in opposing such an election. But he also indicated that there was
some consideration in the wage package. Thecity urgesthat | consider the fact that it
essentially obtained a withdrawal of the firefighter resdency demand for very littleif any
return benefit to the firefighters. On that theory it stressesthe danger werethis panel to
allow arbitration to be used by the PPBA as a meansto obtain a enormous benefit without
having to give anything back to the City.

6Asthe Union pointsout “if the City disputed the Arbitrator’sauthority to award

resdency change under the Act, the City should havefiled for a declaratory ruling under
Section 1200.143 (b) of thelllinois Labor Relations Board Rules and Regulations.....
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