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. BETWEEN: 
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RECEIVED 
JUN 1 1 2001 

Illinois Labor 
Relations Board 

RECEIVED 

Marvit Hill, J~.UN 1 2 2001 
Arbitr tor 

l~LINOIS LABOR 
S~MA~LATIONS BOARD 

For the Union: J. Dale Berry, Esq., Com.field and Feldman, 25 East Washington Street. 
Suite 1400, Chicago, IL 60602, (312) 236-7800. 

For the Administration: James Bairo & James Powers, Esq., Seyfarth, Shaw, et al., 55 East 
Monroe Street, Ste 2400, Chicago, 11, 60603. 

l. BACKGROUND. FACTS. AND STATEMENT OF JURISDICTION 

The parties to this proceeding are International Association of Fire Fighters. Local 473 
("Union"), and the City of Waukegan ("City"). The City represents approximately 538 full-time 
employees. Approximately 70 percent of the City's employees are represented by four unions: FOP, 
AFSCME, SEIU, and the IAFF (the "Firefighters"). Overall, the IAFF repn=nts approximately 15 
percent of the City's workforce, or 69 employees. All but three bargaining unit members are 
certified as paramedics (City Ex. 4). The Department currently operates five fire stations. 

In accordance with the parties' stipulation of March 29, 2000, the undersigned Arl>itrator was 
appointed to hear and detennine this dispute. (Jt Ex. 4). That stipulation listed 14 is.sues for review 
and ruling by the Arbitrator. At the beginning of the hearing, the parties had 12 outstanding 
economic and non-economic issues requiring resolution by Arbitrator Hill. These included the 
following: 

I. 
2. 
3. 
4. 

Kelly Days and Request for Kelly Days 
Grievance Procedure {Selection of Arbitrators) 
Abuse of Sick Leave 
Entire Agreement 

5. Residency 
6. Minimum Call·Back Pay 
7. Wages 
8. Paramedic Stipend 
9. Holiday Pay 
10. Sick Leave 
11. Health Insurance 
12. Duration of Contract 

(Jt. Ex. 4 at 2-3). 

A. Tentative Agreement 

A pre-trial conference was held in DeKalb, IIiinois on August 8, 2000. At that conference 
the parties agreed on the comparables (infra at 3). After the first hearing, the parties met both 
separately and jointly with the Arbitrator in an attempt to mediate the continuing deadlock. After 
the undersigned Arbitrator's mediation efforts, the parties reached a tentative agreement on all 
outstanding issues except for health insurance: 

I. 
2. 

3. 

4. 

5. 

6. 

Duration: four years, terminating on 2129/04 
Wages: Signing""' 4% + 2% equity 

3/01101 4% + 2% equity 
3/01/02 = 4% + 2% equity 
3101/03 = 4% + 2% equity 

Retroactivity: On a non-precedential basis, full wage 
and equity increase to 3/1/00 on all boms (straight time 
and overtime) worked by all employees currently 
employed at time contract is signed. 

Holiday Pay: Effective 3/01/02. I Vi times pay for all 
hours worked for the shift starting on December 25, 
New Year's Day, and Thanksgiving Day. 

Insurance: If parties cannot settle the insurance issue on 
9115100, the issue will be arbitrated before Arbitrator 
Hill on that date. 

Residenqy: . Re-opener on 8/02, at which time parties 
"!ill negotiate the issue and arbitrate, if necessary, 
before Arbitrator Hill. 
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7. Grievance Procedure: Limitations on arbitrators from 
National Academy who are located in Illinois and 
Indiana. Beginning on 3/1102, arbitration selection 
panels will be expanded to seven, and the initial 
selection will be performed by a coin toss. 

8. All other open issues are dropped by the parties. 

9. All tentatively agreed to items also included in a new 
agreement. 

10. Each party agrees to drop their respective ULPs against 
each other. 

(U. Ex. l ). This tentative agreement was then taken by the IAFF to its membership, who reportedly 
ratified the agreement. Because the IAFF sought ratification, the City's bargaining team was 
required by City officials to do the same. The agreements was not ratified by the City Council. 

Hearings related to this interest arbitration dispute were conducted on August 29, September 
ls. October 31, December 4 and December 22, 2000. The Union's last final offer was entered into 
the record as Joint Exhibit 3(AA). The City's last final offer was entered into the record as Joint 
Exhibit 3(BB). As a result of additional requests for extensions of time to file briefS, the final 
deadline for submission of briefs was March 8, 2001. Briefs were received and exchanged through 
the offices oft.he Arbitrator. The record was closed on March 8, 2001. 

B. Comparables 

The parties stipulated in their "Ground Rules and Stipulations of the Parties" to seven 
communities to be used for pwposes of comparison under Section 14(h) of the Illinois Public Labor 
Relations Act. Those seven communities are as follows: 

(Jt Ex. 4). 

(1) Berwyn 
(2) Bolingbrook 
(3) Calumet City 
(4) Cicero 
(5) Evanston 
(6)0akLawn 
(7) Oak Park 
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B. Statutory Authority 

This dispute involves both economic and non-economic issues. The Act restricts the 
Arbitrator's discretion in resolving economic issues to the adoption of the final offer of one of the 
parties. 5 ILCS 315/14. As to non-economic issues, however, the Arbitrator's discretion is not so 
limited. Section 14(g) oft.he Illinois Public Labor Relations Act (the "Act"), reads: 

As to each economic issue, the arbitrator panel shall adopt the last offer of settlement which, 
in the opinion of the arbitrator panel, more nearly complies with the applicable factors 
prescribed in subsection (h). The findings, opinions and order as to all other issues shall be 
based upon the applicable factors prescribed in subsection (h). 

5 ILCS 315/14. 

In ruling on this dispute, the Arbitrator is guided by criteria established by Section 14(h) of 
the Act. The eight factors specified by the Act for arbitrator guidance are as follows: 

(1) The lawful authority of the employer. 

(2) Stipulations of the parties. 

(3) The interests and welfare of the public and the financial ability of the wiit of 
government to meet those costs. 

(4) Comparison of the wages. hours and conditions of employment of the employees 
involved in the arbitration proceeding with the wages, hours and conditions of 
employment of other employees performing similar services and with other 
employees generally: 

(A) 

(B) 

In public employment in comparable communities. 

In private employment in comparable communities. 

(5) The average consumer prices for goods and services, commonly known as the 
costs of living. 

(6) The overall compensation presently received by the employees, including direct 
wage compensation, vacations, holidays and other excused time, insurance and 
pensions, medical and hospitalization benefits, the continuity and stability of 
employment and all other benefits received. 

(7) Changes in any of the foregoing circumstances during the pendency of the 
arbitration proceedings. 

+ 



0:-

(8) Such other factors, not confined to the foregoing, which are nonnally or 
traditionally taken into consideration in the determination of wages, hours and 
conditions of employment through voluntary collective bargaining, mediation, 
fact-finding, arbitration or otherwise between the parties, in the public service or 
in private employment. 

Section 14(h) requires only that the Arbitrator apply the above factors "as applicable.» 

The Act's general charge to an arbitrator is that Section 14 impasse procedures shouJd "afford 
an alternate, expeditious, equitable and effective procedure for the resolution of labor disputes" 
involving employees perfonning essential services such as fire fighting. Enwneration of the eighth 
facto~, "other factors," in Section 14(h) reinforces the discretion of an arbitrator to bring to bear his 
experience and equitable factors in resolving the disputed issue. 

I. 

Ill. POSITION OF THE FIREFIGHTERS 

The Union• s position, as outlined in its lengthy post-hearing brief, is swnmarized as follows: 

The Tentative Agreement 

A. The Parties' Tentative Agreement Is Relevant in Determining the 
Reasonableness of the Final Offen, Because It Shows What the Parties' 
Representatives Thought Was Reasonable and That the City's Final Offer Is 
Not Reasonable. 

The Union initially asserts that the parties' tentative agreement ("TA") means something. 
While the Union recogniz.es that the City Council cannot be bound by a TA merely because it was 
agreed to by its representatives, it nevertheless maintains that a parties' right to reject tentative 
agreements must be weighed in interest arbitration against the impact the action taken bas on the 
integrity of the larger bargaining process. 

The Union points out that interest arbitration is intended as an extension of the bargaining 
process, not a disconnected adjudication. Just as in bargaining, the impasse process is designed so 
that issues are discussed and narrowed. This is why Section 14(f) of the Act grants the arbitrator 
authority to remand the dispute to the parties "if he is of the opinion that it would be useful or 
beneficial to do so." 5 ILCS 3 I5/14(f). Under Section 14(g) the arbitrator is further granted 
authority to identify the economic items in dispute "at or before the conclusion of the hearing" and, 
at that time, to '~direct the parties to submit their last offer of settlement on each economic issue." 
5 ILCS 315/14(g). 
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In this respect the Act's giant of the authority to remand the dispute, to determine economic 
items in dispute and to set the time for the parties to exchange their last offers reinforces the 
arbitrator's role as an agent to facilitate the bargaining process rather than as a mere adjudicator of 
the positions initially taken by the parties. Indeed, this prerogative of the arbitrator, and the hearing 
process itself, as an extension of the bargaining process is reinforced by the Board rules which 
provide that the hearing itself "shall be considered concluded when final offers are submiued or 
when wrillen or oral arguments are presented. which ever is later." Rules Section 1230.90(0)(4) 
(emphasis supplied). 

The Union maintains the City's current position is not faithful to the purpose of interest 
arbitration as set out in the Act. Its final offer entirely repudiates the TA because there is no logical 
connection between the TA and the final offer. For example, the City's initial position - original 
final offer (Jt. Ex. 38) and TA (Jt. Ex. 2)-was that a four~year contract was critically important. 
Now it believes a three-year contract is appropriate. In tenns of bargaining, the City's offers are a 
"moving target;" and such constantly shifting positions without any apparent rationale make good 
faith collective bargaining an impossibility. The City is not allowed to engage in regressive 
bargaining simply because interest arbitration is invoked. For these reasons, the parties' TA deserves 
significant weight in detennining what is reasonable, according to the Union. 

B. The Evidence Demonstrates the City Did Not Operate In Good Faith After the 
Parties Entered Into the Tentative Agreement (TA). 

The Union submits the City's conduct subsequent to completion of the TA shows bad faith. 
On the same evening the City Council was set to ratify or reject the TA, September 5, 2000, Fire 
Chief Charles Perkey rousted Union Officers from their sleep at about 10: 15 p.m. According to 
testimony of both the Chief and Ron Grant, Union President, the Chief stated that Aldennan Tempest 
had sent the Chief to speak with the Union about a change in the TA. Grant testified that the Chief: 

told me that he was infonned to come talk to us personally, basically that we could -
everything would be passed as far as the money and all the other items if we drop residency 
altogether. Everything would be okax if we dropped the residency items. 

(R. 306) (emphasis supplied). At the time of this discussion on September 5th, the City had neither 
ratified nor rejected the TA. 

The Union Officers decided not to do a back-door change to the TA because the primary 
reason the membership ratified the TA was the residency re-opener provision. The City Council 
eventually rejected the TA. And, as a result, the parties were back to submitting final offers to the 
Arbitrator. The Union's offers are faithful to the TA; the City's offers regress from the TA. The 
record is devoid of any evidence that Chief Perkey or any other member of the City's bargaining 
team tried their best to convince the City Council to ratify the agreement as it was TA' d. The City's 
primary concern was to renegotiate the TA. 
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The City also acted in bad faith, argues the Union, when it repudiated rhe TA by submitting 
a final offer which regressed on seven issues. As already noted, there is no hard and fast rule against 
rejecting a TA' d agreement. Indeed, in situations where the representatives perfolTn their function 
a party is free to reject tentative agreements. However, this case is special because the evidence 
shows that the City's only problem with the TA was the residency re-opener. Instead of seeking to 

. arbitrate only those issues over which it bad a "misunderstanding as to the terms," it is seeking an 
award that is significantly better than the terms of the TA. The evidence shows that the only 
disagreeable tCITn was the residency re-opener. That being the case, the re-opener should be the only 
issue before this Arbitrator. The other six issues represent a repudiation of the TA and, indirectly, 
a repudiation of the bargaining process. 

In the Union's view the cumulative effect of the City's strategy is that the parties are starting 
bargaining over again, except now the context is interest arbitration. The City is not using interest 
arbitration for its intended purpose, which is as a continuation of bargaining. The City's bargaining 
representatives considered the TA reasonable, and while it was not required to ratify that agreement, 
it should have embarked upon interest arbitration with the knowledge that what it rejected was 
generally reasonable. The City cannot now claim that the TA was generally unreasonable. For the 
above reasons, the Arbitrator should consider the City's repudiation of the TA as having weight in 
detennining the reasonableness of the parties' offers. Section 14(h)(8) of the Act empowers the 
Arbitrator to consider this crucial background to the offers as to each issue in dispute. 

II. UNION ECONOMIC ITEM NO. I -TERM OF AGREEMENT 

A. Final Offer 

The Union proposes a four-year contract term, effeetive from the date of execution 
through February 29. 2004. 

B. A Four-Year Term Is Most Reasonable As A ''Quid Pro Quo" for Wages and 
a Residency Re-opener. 

The Union's current proposed four-year contract te1Tn was part and parcel of the overall 
agreement in the TA. The Union extended its desired contract length from three to four years as a 
quid pro quo for its wage demands and an opportunity to deal with residency as a stand-alone issue 
in 2002. The re-opener was key in the decision to compromise on a four-year tenn. Th~ unit 
wanted to resolve residency in 2000. The City did not The compromise was to postpone residency 
for two years. 

In the Union's eyes the City's offer regresses not only from the 'f A, but also from its original 
final offer of August 29, 2000. Not only is this a bad-faith position by the City, as previously 
discussed, but it demonstrates that there is no reasonable basis for awarding a three-year tenn. 
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According to the Onion, the only way to make sense of the City's regression from four to 
three years is in connection with the residency re-opener. A shortened tenn provides an easy 
rationale for disregarding the re-opener. The Arbitrator should not be fooled by that rationale. 

Besides the fact that the City's three-year proposal is a back-door and bad-faith means of 
defeating the re-opener, it must be rejected because it is plainly illogical and unreasonable. The City 
has taken contradictory positions on the issue, and has provided no principled basis for its proposal. 
On the other hand, a three-year term is particularly undesirable in light of the City's failure to ratify 
the TA. Had a ratification occurred, the parties' wo.uld have signed a contract last fall. Now, new 
contract implementation is going to take another seven (7) months or more. Because a good portion 
of a new contract will already have run by the time of an award in this case, a longer term is 
preferred. 

Additionally, the internal and historical comparables also favor the Union• s offer. The City• s 
own exhibits show that in the latest contract with other Waukegan unions (FOP, AFSCME and 
SEIU), two of the contracts have four-year tenns, one contract has a three-year term. Also, 
examining Waukegan Firefighter contracts back to 1981 shows that three contracts out of six were 
for four-year tenns, the average length being 3.6 yea.rs. These comparables show that the City has 
given four-year terms; and the average is greater than a three-year term. There is no reason that a 
four-year contract is not appropriate in this case, according to the Union. 

Ill. UNION ECONOMIC ITEM NO. 2 - WAGES. 

A. Final Offer 

The Union proposes that upon the effective date of the agreement's execution each step of 
the existing salary schedule will be increased by 4%, plus an additional 2% equity increase. 
Thereafter, provide annual increases in the same amounts (4% plus 2%), effective 3/1/01, 
3/1/02 and 3/1/03. 

B. Waukegan Fire Fighters' Low Pay and High Workload Compared to Fire 
Fighters in Other Communities Is a Compelling Reason To Award the Union's 
Wage Offer. 

The two facts of(l) "hardest working" and (2) "lowest paid" decide the issue of wages in 
favor of the Union's offer. Unless the City can carry the burden of demonstrating it is unable to pay 
fire fighters what they are asking, the Union's offer must be adopted, because it is the only way 
Waukegan will pay competitive wages. 

I. The External Comparables Show That Waukegan Fire Fighter Wages Need 
To "Catch Up" to Their Peers' Pay. 
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The Union's Group Exhibit 2A(2} shows that Waukegan is fitst of the eight comparables in 
tenns of total fire and rescue calls - almost 1 ,000 more calls than lhe number two city, Evanston. 
This translates into 83 calls per Waukegan firefighter, compared to an average of 49 calls per fire 
fighter (Bolingbrook is highest with 89 calls per employee). The high number of per capita calls is 
exacerbated by the fact that Waukegan is low in the comparables in terms of the number of fire 
personnel it has in relation to its population. Union Group Exhibit 2A(l} shows that lhe City has 
only 1.28 employees for each 1000 citizens. This puts Waukegan fifth of eight in the comparables. 
And when one considers that the municipalities of Berwyn and Cicero contract their emergency 
medical care out, Waukegan fire fighters are working extremely hard in comparison. Work load 
would suggest that Waukegan fire fighters should be paid near lhe top of the comparables. Not only 
should more work translate into more pay, but the City is receiving a productivity benefit from 
having fewer fire fighters covering more calls, and it should share some of that benefit with fire 
fighters. 

However, the Union submits, Waukegan fire fighters are not near lhe top in compensation. 
Although there was great disagreement between the parties at hearing in regard to lhe best way to 
measure compensation, the effect of that disagreement is nil, because bolh parties recognize that 
Waukegan fire fighter compensation is at or near the bottom. The City uses "start" wages to 
compare 1995 and 1999 wages through 25 years of employment However, the City does not have 
figures for Berwyn. Using 1995 wages, Waukegan fire fighters start sevenlh and end seventh. Using 
1999 wages, the result is the same, with a brief deviation at nwnber three in the compatables in the 
third year of employment. 

The Union's exhibits attempt a broader picture of compensation. In addition to starting 
wages (Union Ex. 5(1)), lhe Union uses "maximum base salaries" for comparison. (Union Ex. 5(2)). 
Maximum base represents the top level in a wage schedule, excluding longevity pay. It takes 
Waukegan fire fighters 3 years to reach that maximum base level, placing lhe fire fighters 4 of8 in 
the comparables for quickness to base. (Union Ex. 5(2)). However. when lhey reach lheir maximum 
base salary. Waukegan ranks only number six of lhe eight comparables, or 5.45% below the average. 

An even more accurate picture of wages is fire fighter "total compensation" for the year 2000. 
(Union Group Ex. 5(19A} and (l 9B)}. This category is explicitly enumerated as worthy of weight 
in Section 14(h}(6) oflhe Act. The Union arrived at the total compensation picture by adding (1) 
career average salary, (2) average "Engineer" stipend, (3) holiday benefits, ( 4) premium pay, and (5) 
net insurance benefit The career average was computed by comparing fire fighter salaries of all the 
comparables for each year of25 years of service and then averaging those numbers (see Union Group 
Ex. 5(11)). Union Group Exhibit 5(19A) assumes use ofa Preferred Provider Option ("PPO") for 
the insurance benefit; Group Exhibit 5(198) assumes use of a Health Maintenance Organization 
('•HMO"} for the insurance benefit. The results in both total compensation exhibits place fire 
fighters at or near lhe bottom: with PPO benefit they are seven of eight (Union Group Ex. 5(19A}), 
and with HMO benefit they are dead last (Union Group Ex. 5(19B}}. Their relation to average 
compensation within the com parables is 8.98% below (with PPO benefit} and 13.31 % below (with 
HMO benefit}! That differential is unaccep~bly wide. 
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The parties' view of Waukegan fire fighters' rank with the comparables is basically the same. 
The City sees fire fighters as seven of seven (it did not compare wages in Berwyn), and the Union 
views fire fighters as anywhere between six of eight or eight of eight, depending on lhe measure of 
compensation - an average of seven of eight. However you slice the external comparables, 
Waukegan fire fighters' wages are ranked almost last among lhe comparables, while their workload 
places them at number two in lhe comparables. This skewed pay-to-work ratio is a sufficient reason, 
by itself, for adopting the Union's wage offer, which moves fire fighters' wages closer to their 
workload ranking in the comparables. 

The Union's wage offer is a uniform 4% plus 2% - fire fighters would receive first a 
4% raise, and then a 2% raise would be given from the resultant product of tbe 4% raise - on 
a four·year agreement. The effect of this percentage on percentage. is roughly a 6.08% increase 
each year. While the City will no doubt protest lhat such an increase is too high in comparison 
other fire fighters are receiving about 3 .5% increases each year-the fact is that the other comparable 
communities are not near last in pay and near first in workload. Because lhe comparables show that 
Waukegan fire fighters are anywhere between 5.45% (Union Group Ex. 5(2)) and 13.3% (Union 
Group Ex. 5(198)) below the average in terms of wages, depending upon which measure of 
compensation one uses, a yearly increase of about 6% will, at most, help get the fire fighters to about 
average in the comparables. Close to average is more than fair considering that they are significantly 
above average in terms of their workload. The City's 4% proposal.with some step modifications 
does not even get Waukegan close to average. 

With respect to costing, the Union notes that certain of lhe City's exhibits (City Ex. 26-30) 
purport to show the effects of the parties' wage offers on the standing of Waukegan fire fighters 
relative to the comparables over a 25-year period. According to the City, both offers will place lhe 
fire fighters well above lhe mean, but the Union's offer will place fire fighters quite high in the 
comparables- City Ex. 30 shows that fire fighters will hover at between about number five and one 
in the comparables. The City is using these projections to prove that its offer is more than fair, and 
the Union's exorbitant. But lhe City's projections overestimate the actual effect of wage increases, 
because they include lhe effect of step increases. This is a non·standard means of computing wage 
increases, and does not provide a meaningful baseline in order to mak~ comparisons. 

Additionally, projections over a 25-year, or even 10-year, period are highly speculative, with 
too many variables over that period to trust that the projections will pan out. Indeed, the estimates 
appear to assume constant 6% increases for Waukegan fire fighters and 4% for the other 
com parables. 

However, even assuming that the City's projections are correct, to the extent that under the 
Union's offer Waukegan fire fighters will rise to above average in the comparables, the question the 
Union has is "so what?" Waukegan fire fighters are already number two in terms of the amount of 
work they perform. Is it not appropriate that they also receive proportional wages? Even taking the 
City's exhibits as true - and the Union strongly disputes the representativeness of those exhibits
the Union's wage offer is still fairer to fire fighters. 
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2. The Internal Rank-Differential Com parables Abo Favor the Union's Wage 
Offer. 

The Union submits the other compelling reason for adopting its wage offer, besides thework
to-pay ratio on external comparables, is internal comparability. The City sees internal comparability 
in relation to what other bargaining units have historically received as wage increases - about 3% 
to 4%. While that is one measure ofintemal comparability, a more important measure is lieutenant 
pay as compared with fire fighter pay, or "rank differential." In this respeci there is a significant 
differential between fire fighter pay and lieutenant pay in Waukegan. Waukegan is average, placing 
4 out of 8. In contrast,. Waukegan fire fighter salaries are near last of the comparables. (Union 
Group Ex. 5(2) through { l 9B )). This translates into a differential between lieutenant and fire fighter 
wages of23.65%. (Union Group Ex. 5(23)). However, the average of the comparable communities 
is only a 17.07% rank differential. In terms of rank, Waukegan has the second greatest rank 
differential of the comparables, with Bolingbrook being only slightly higher at 26%. The 
differentials in Waukegan are not equivalent to its peers, and this fact alone speaks in favor of 
moving Waukegan fire fighters to a more competitive position at around a 17% differential. 

The Union argues the City is amply-compensating its lieutenants. Indeed, not only do 
lieutenants fare about average among the comparables in terms of their base pay, but the City also 
pays lieutenants' entire health care premiums. Adding this substantial health benefit to the 
comparisons of lieutenant pay moves Waukegan lieutenants up from number 4 among the 
com parables. 

3. The City's Financial Resources Do Not Show An Inability To Pay; 
Therefore, the City's Financial Condition Has No Relevance In Choosing 
Between The Two Wage Offers. 

The City is claiming that it lacks financial resoUICes and that this "fact" has relevance in 
determining which wage offer is roost reasonable. However, under the Act, the only time a 
municipality's financial condition is relevant in interest arbitration is when it is unable to pay an 
economic offer. 5 lLCS 315/14(h)(3). Facts demonstrating an inability to pay are not present in this 
case. As a consequence, all the "evidence" introduced by the City regarding its financial condition 
is not relevant to determining the reasonableness of any of the economic offers, especially wages. 
Indeed, the City's attorney conceded at hearing that the City was not arguing "inability to pay." 

Moreover, the evidence presented at hearing does not demonstrate that the City's finances 
are in dire condition. First, among the eight (8) comparable communities, the City is number one 
in total dollars collected in tax revenue. Comparables also show that the City is 2 of 8 in Total 
Assessed Value. Additionally, in terms of revenue per employee, Waukegan is number six of eight. 
While the revenue per employee comparable certainly does not place Waukegan high, it also does 
not place them at the bottom, and this is where the fire fighters rank in terms of wages. 
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The Union further maintains that most of the City's "evidence" in support of Waukegan's 
poor financial condition was not probative. In the Union's view, a fair a amount of paper and 
testimony was introduced which showed that Waukegan has provided tax credits and give-backs to 
area businesses in order to keep them in town. 

For the above reasons the Union argues the Arbitrator should disregard evidence of the City's 
finances, because it is both irrelevant outside an inability to pay defense, and because the "evidence" 
presented is not probative of the fact that Waukegan is in poor financial condition in relation to the 
agreed·to comparables. 

4. Waukegan Fire Fighters' History Of Low Wa~e.s Jn Relation To The 
Comparables Does Not Mean That They Must Always Be Consigned To The 
Bottom. 

The most distasteful of the City's arguments in favor of its wage offer is its claim that it is 
fire fighters' fault that they are at the bottom of the external comparables, and, therefore, the Union 
is unjustified in seeking ta move Waukegan into the middle of the comparables. This argument 
entirely ignores the bargaining history of the parties, and, more importantly, assumes that there is 
relevance to historically low wages. Contrary to the City's position, the following reasons indicate 
that Waukegan fire fighters deserve to gain ground, not be consigned to the bottom. 

First, the fact, by itself, that employees' wages have historically ranked near the bottom of 
external comparables provides no justification for a continued low rank. That fact, without more, 
tells us nothing about where they should be in the next contract. 

Second, the City's claim that the unit has intentionally decided to be near the bottom of the 
wage comparables completely warps the evidence introduced at hearing. It is uncontested that the 
parties have never agreed to the current seven comparables in any prior contract negotiations. 
Waukegan fire fighters have not "intentionally" bargained themselves to the bottom of the 
comparables. Therefore, fire fighters cannot be estopped from seeking to gain ground during this 
iteration of the contract. 

IV. UNION ECONOMIC ITEM NO. 3 -RETROACTIVITY OF WAGES 

A. Final Offer 

The Union proposes on a "non-precedential" basis that full wage and equity increases 
shall be retroactive to March 1, 2000 on all hours paid for all employees currently 
employed at the time the contract is executed. The existing language of §8.4 shall 
continue unchanged. 
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B. The Uaion•s Offer To Receive Full Backpay on a Non-precedential Basis Is A 
Concession That Can Only Be Judged As Part of The Tentative Agreement. 

The Union made a significant concession in the TA when it agreed to maintain contract 
language relating to retroactivity, and to receive full retroactivity on a non-precedential basis. Full 
retroactivity for all employees on all benefits is a presumed in interest arbitration, and the external 
comparables Wliformly support a change to full retroactivity in the contract. In contrast to the City's 
offer, the Union's off er underscores its commitment to the integrity of the overall bargaining process. 
These factors support the Union's modest change in the retroactivity provisions of the contract. 

The Union1s offer provides for retroactive wages on ttall hours paid," which includes 
overtime pay. The. City's offer excludes overtime pay. Both offers limit the class of employees 
who may receive retroactive pay to those who are still employed when the new contract is executed. 
While the Union's offer tracks the TA, the City's offer tracks the present collective bargaining 
agreement. 

With respect to any "break through" argument, the Union argues it is no break-through to 
seek minimal changes in a benefit that is still woefully inadequate when compared with similar 
communities. All the comparable communities provide for full retroactivity on all pay, including 
overtime. Additionally, the comparables also provide that all persons who were employees during 
the tenn of the retroactivity will receive the benefit. The Union's offer seeks only to one of these key 
two elements ofretroactivity provided by Waukegan's peers. 

It is a matter of basic industrial justice that all fire fighters be provided retroactive pay for 
all hours worked. Because the Union sought concessions in other areas of negotiations, the TA did 
not fully actualize such justice. Nonetheless, what was agreed to, and what is now the Union's final 
offer, makes some movement toward a normalized retroactivity clause. The Union's offer is most 
reasonable, and fair, and should be adopted by the Arbitrator (Brief for the Union at 41). 

v. UNION ECONOMIC ITEM NO. 4- HOLIDAY PAY 
UNION ECONOMIC ITEM NO. 6 - PARAMEDIC STIPEND 

A. Final Offer - Holiday Pay 

The Union proposes to increase the existing holiday benefit, effective March l, 2002, 
to provide that employees who work the duty shift starting on the following holidays 
shall receive premium pay in the amount of one and one half times their regular rates: 
December 25th - Christmas; January I st - New Year's Day; Thanksgiving Day. 
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B. Final Offer - Paramedic Stipend 

The Union agrees to drop the proposed change and maintain the existing stipend of 
$2100 for fire fighters certified as paramedics for the four-year teml.. 

• • • 
C. It Is Appropriate For the Arbitrator To Adopt the City's Offers on Holiday Pay 

and Paramedic Stipend, Because They Are Offers Submitted As Part Of the 
Bargaining Process. 

The City's offers on the issues of Holiday Pay and the Paramedic Stipend surpassed the 
Union's initial offers on these same issues. Jn this situation it is appropriate for the Arbitrator to 
adopt the City1s offers, because the Union has already, implicitly and explicitly, accepted those 
offers. 

According to the Union. as previously discussed, Section 14 of the Act contemplates that 
interest arbitration function as an extension of the bargaining process. As part and parcel of that 
process, the Union initiated the offers on Holiday Pay and Paramedic Stipend -- its economic items. 
The City responded with an offer, or counter-offer, on these issues. The parties are free to accept 
each others offers, because the bargaining process is not concluded until "final offers are submitted 
or when written or oral arguments are presented, whichever is later." ISLRB Rules, Section 
1230.90(0)(4). And the Union has accepted the City1s offers in this ca.Se because, number one, any 
counter-offer which surpasses an original.offer and is not revoked is, implicitly, accepted - the 
original offeror receives all he sought and more; and, number two, the Union's attorney explicitly 
accepted the City's offer on Holiday Pay at hearing. 

Additionally, The Union did not explicitly accept the City's Paramedic Pay offer at hearing. 
Nonetheless, on its own initiative, the City has offered to increase paramedic pay. The City provided 
its rationale for this offer at hearing: 

But the City believes that an increase in the paramedic premium is appropriate and ought to 
occur sometime during this contract. And we have proposed that it occur begiwling in the 
third year. And we've also done that to balance out the economic value of our last proposal. 

The Union agrees that Wauk:egan's paramedic pay premium is too low in relation to the 
external comparables, which place Waukegan fire fighter/paramedics at $1,021 less than the average 
premium pay. The Union also agrees that the comparables compel that an increase lie awarded. 

With respect to any argument that the Union's offer on paramedic pay is actually a 
withdrawal of its offer, the Union submits it did not withdraw the issue of paramedic pay; that the 
item is still listed as part ofits September 15, 2000, final offer. (Jt. Ex. 3(AA)). And, even should 

-14-



the Arbitrator find that the Union has withdrawn its offer, that fact is irrelevant, because the City has 
itself presented a new offer. (Jt. Ex. J(BB)). 

VI. UNION ECONOMIC ITEM NO. 5- LONGEVITY 

A. Final Offer 

The Union agrees to drop the proposed change and maintain the existing longevity 
benefit for the four-year contra\'.)t tenn. 

B. The Parties' Offers Are Jn Agreement. 

The parties' offers are in agreement that longevity benefits will remain status quo; therefore, 
the Arbitrator must adopt the status quo as an award. 

Vil CITY ECONOMIC ITEM NO. I -HEALTH INSURANCE 

A. Final Offer 

The Union proposes to maintain the existing benefit for all bargaining unit employees 
subject to the City's right to reopen this issue in August 2002 for negotiations, in 
accordance with the procedure described in "Appendix B" of Joint Exhibit J(AA). 

B. The City's Proposed Changes In Health IPSurance Does Not Truly Address Its 
Stated Need For Cost Savings And It Creates a Two--Tiered Bargainiog Unit. 

The City proposes to make significant changes in health insurance by offering all newly·hired 
fire fighters health ins.urance only through a health maintenance organization ("HMO"). Current fire 
fighters would still be given the option of choosing an HMO or a Preferred Provider Option ("PPO") 
for health insurance. In the Union's view the City seeks a major breakthrough on a vital benefit. 
Its breakthrough is unwarranted because {I) it is a change that does not, in the short-tenn, reduce the 
City's costs, (2) all the external comparables offer their fire fighters PPO health insurance, and (3) 
it would create a two-tiered bargaining unit, which is Wldesirable for the future of collective 
bargaining. 

1. The City's Health Insurance Offer is not Justified by the Slight Cost Savings 
Within the Next Three to Four Years. 

The bargaining unit members have historically always had the option of choosing a preferred 
provider option ("PPO"). And they have paid for that benefit with significantly higher premiums. 
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The City justifies a change in the regime by claiming that it has a compelling need for reducing 
health care costs. While the Union is not opposed to attempts at reducing the cost of health care, the 
City's proposed change will not measurably reduce costs during the tenn of the next contract. 

The City's cost-saving rationale can not be trusted because, while it appears that it is working 
to reduce health care costs in its other bargaining Wlits, it is making no attempt at reducing such costs 
with its un-represented employees. The City currently offers lieutenants and city council members 
a PPO option. Moreover, while fire fighters pay a significantly high premium for their PPO, the City 
pays the entire premium for lieutenants and city council members. If it is really necessary for the 
City to reduce its health care costs, it would do well by asking its leaders to lead by example instead 
of placing the entire burden on fire fighters who already bear a significant cost of using a PPO 
option. 

More relevant to issue of health care costs is the fact that the City is looking to implement 
a two-tier health insurance system for fire fighters. This will mean that current employees will still 
be allowed to retain their "high cost" PPO health service. The very structure of this system will 
mean that the City will not start to see any real savings until it has hired a fair number of new fire 
fighters. In sum, the City cannot expect any real shorMenn savings during the next contract tenn 
from a change to an HMO-only health plan for new hires. 

2. Not A Single External Comparable Speaks In Favor Of The City's Offer, 
Which, Demonstrably, Shows That For Many Fire Fighters HMOs Are An 
Inferior Health Care Delivery System. 

The Union maintains the City is going to tzy to slat the external comparables in its favor. To 
do that, it will have to claim that health maintenance organizations ("HMO") are equivalent to 
preferred provider options ("PPO") for health care. Under that rationale, it does not really matter 
which health care delivery system you have, it is just a matter of personal preference. Any such 
claim by the City is demonstrably false. In the Union's eyes, HM Os do not provide equivalent health 
care to PPOs. Not only is that demonstrated by the evidence introduced by the Union, but it is a 
matter of common knowledge. This is why PPOs are more expensive. The City's desire to reduce 
hearth care costs ends up reducmg the quality of care received by fire fighters. 

In the Union's view, PPOs and HMOs are not equivalent. Of course, the City will argue that 
many fire fighters have opted for the HMO (Blue Cross Blue Shield); therefore, the quality of care 
must be good. This may be true for those fire fighters who have chosen that benefit; but, other fire 
fighters have chosen PPOs and pay exorbitant premiums for that option. Fire fighters electing a PPO 
have decided the quality of care they receive, perhaps need, justifies the high premiums. 
Additionally, even though the current HMO is acceptable to many fire fighters, there is no guarantee 
under the contract that the current plan will continue. 

In summary, the comparables show the overwhelming majority of fire departments offer their 
employees PPO health insurance plans. The quality of care delivered by HMOs is not as high as 
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PPOs. As such, these facts do not support the City's proposCd break-though for a vitaJ employee 
benefit. 

3. The City's Health.Insurance Offer Will Have The Effect of Dividing The 
Bargaining Unit, Sowing The Seeds Of Discord For Many Years To Come. 

The health insurance proposal should also be rejected, because it functions as a "divide and 
conquer" device, diminishing the Union's future bargaining power. The health insurance division 
proposed by the City creates a two-tiered bargaining unit purely on the basis of an arbitrary date of 
hire: fire fighters hired after the date the agreement is signed ~e limited to an HMO, while 
incwnbent fire fighters get a HMO/PPO choice. Such a health insurance system ere.ates a kind of 
"yellow dog" contract, which benefits current fire fighters at the expense of future fire fighters. Such 
two-tier bargaining units are inherently destructive to a bargaining unit, and this was the reason the 
Union rejected the City's health care changes, notwithstanding its desire to work with the City to 
reduce costs. The Arbitrator should reject the City's health insurance offer for this same reason. 
This sort of bargain is really more of a bargain betweerr employees than it is a bargain between 
employer and employees- incumbent employees trade away the benefits of future employees. 

Ultimately, argues the Union, the City's health care proposal would cleave fire fighters 
between the "haves" and 11have-nots." This is a potential source of conflict between fire fighters. 
While other bargaining units within Waukegan have opted for this two-tier anangement, the Union 
believes that course is short~sighted and does not ultimately serve the interests of employees. In the 
Union's view, simply because the internal comparables show that other bargaining units have moved 
toward the City's proposed offer, the comparables do not compel that course in this case. 

4. The City,s Proposed Change In U:ealth Care Is An Attempt At a 
Breakthrough On A Vital Employee Benefit, Unjustified In This Case. 

The City seeks to alter fire fighter health care, which is, perhaps, the most vital employee 
benefit, as it relates to a person's physical being. Health care is, for some employees, an issue oflife 
and death. That is triply true for fire fighters who must risk their life and health as part of their jobs. 
The City should have a heavy burden to carry in order for it to prevail in this case. 

The analysis for health care must center upon the fact that the City is seeking a breakthrough. 
Therefore, the City must bear the burden of proof in order for its offer to be awarded. Arbitrator 
Nathan articulated the relevant considerations in breakthrough scenarios: 

The well accepted standard in interest arbitration when one party seeks to implement entirely 
new benefits or procedures (as opposed to merely increasing or decreasing existing benefits) 
or to markedly change the product of previous negotiations, is to place the onus on the party 
seeking the change. 
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In each instance the burden is on the party seeking the change to demonstrate at a minimwn: 
(1) that the old system or procedure has not worked as anticipated when originally agreed to or (2) 
that the existing system or procedure has created operational hardships for the employer (or equitable 
or due process problems for the union) and (3) the party seeking to maintain the status quo has 
resisted attempts at the bargaining table to address these problems. 

When these considerations are applied to the instant case, it is evident that the City has 
wholly failed to meet any real aspect of its burden. The "costs" justification by the City is a non
starter. In the immediate future the City's proposal will not reduce costs, because it will apply only 
to new hires. The City has provided no evidence that it expects to hire any new fire fighters in the 
near future. Additionally, while the City's costs for the PPO may be rising, they are also rising for 
lieutenants and city council members, and the City has not indicated that it will change those 
employees' benefits to deal with the cost issue. In brief, the City has not shown that the system is 
broken. 

Finally, the issue of"resisting attempts at the bargaining u;_ble" to address health care costs 
is very relevant in this case. The City's "attempt" at reducing health care costs in the latest 
negotiations amounted to a take-it-or-leave it proposal: the PPO two tiering and the co-pay changes 
were one package. There was no opportunity given to the Union to work cooperatively to reach 
some "solution" for costs. The Union has not rejected the idea changes in health care in order to 
address cost issues. However, the two-tiering presented by the City as a firm offer was, and is, so 
distasteful that no solution could be reached as party of the City's package proposal. The City has 
not made best efforts in the area of bargaining, and, so it cannot claim to have met a breakthrough 
burden. 

The Union swnmarizes by asserting the City is a long why from making a case for altering 
Waukegan fire fighters' health benefits. Even had the City met its threshold burden of showing that 
a change might be justified, there is still the issues of(l) the destructiveness of two tiering benefits 
and (2) the fact that the comparable communities uniformly provide PPO benefits to their fire 
fighters - new and old. The City's offer cannot be awarded under these circumstances. 

VIII. CITY ECONOMIC ITEM NO. 2 - SICK LEAVE ACCRUAL 

A. Final Offer 

The Union proposes to maintain the existing accrued maximum of 900 hours. 

B. The City's Only Evidence In Favor Of Its Proposal Is Internal Com parables, 
Which Are Not Truly "Comparable" To Fire Fighter Work. 
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The City is looking for another breakthrough in significantly reducing sick leave accrual 
throughout the term of the contract from 900 hours to 600 hours - one third. The only support 
provided by the City is the internal comparables, showing. that other Waukegan employees are 
provided many fewer accrual hours. Internal comparables are completely uncompelling in this case. 

The distinct nature of fire fighter work means that internal compatahles are a poor measure. 
Waukegan fire fighters work a 24 hour shift. Other City employees do not. Therefore. when a 
firefighter need to miss a day of work on account of sickness, that day is a real day: 24 hours. In 
contrast, other City employees' "day" of work is more in the nature of eight hours. Therefore, the 
currently higher sick leave accrual recognius that when fire fighters must take sick leave, they 
practically need about three. times as much time-off as do other employees. The present ratio 
between fire fighters and other employees is appropriate. 

The_ external comparables favor the status quo. The Union's Exhibit 40 shows that 
Waukegan is not high nor even average, but seventh out of eight comparables. In fact, the average 
maximwn for sick leave accrual hours is 2361.6. (Union Ex. 4). Again, in light of the fact that fire 
fighters work a 24-hour shift, those maximums are only logical. 

The City has the burden on this offer; the Union does not. Because the City's only evidence 
in support of its sick leave accrual offer are internal comparables which are not analogous to fire 
fighter work, the City's offer should be rejected. 

IX. CITY ECONOMIC ITEM NO. 3 - MINIMUM CALL-BACK HOURS 

A. Final Offer 

The Union proposes to maintain the minimwn call-back at 4 hours pay. 

B. The City Uas Not Demonstrated Any Real Need To Reduce The Minimum 
Hours For Fire Fighter CaU-Backs. 

The City's stated rationale for reducing call-back hours is that in practice fire fighters are 
generally called back for fewer than 4 hours, and that this provides a windfall for firefighters. In 
putting forth this rationale, the City ignores a key fact and an important issue. As set-forth below, 
the City's purposed change in the status quo should be rejected by the Arbitrator. 

The key fact related to minimum call-backs, undisputed at hearing, is that Chief Perkey 
agreed that the average call-back required 8 hours of work. The evidence on average call-back 
durations was placed in the record as Union Exhibit 39. In light of this evidence, why is it necessary 
for the City to reduce the minimum hours? The City's rationale is even thinner considering the fact 
that the Chief also agreed that the City's evidence on minimum call-back durations may have 
underestimated the time actually worked by fire fighters, because it did not include. time spent 
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cleaning-up or other collateral activities. The City may assert that fire fighters are generally being 
over-compensated when they are called-back to duty; but the evidence presented at hearing did not 
support that view. 

In terms of external comparables, Waukegan fire fighters call-back minimums are not out-of-
·tine: 

Municimditv Contract Clause Minimum Hours 

Berwyn 10.2 4 hrs. 
Bolingbrook 10.4 1 hr. 
Calumet City 10.4 2 hrs. 
Cicero 10.3 2 hrs. 
Evanston 10.2 4 hrs. 
Oak Lawn - Y:t hr. 
Oak Park 11.5 4 hrs. 

(Jt. Ex. S(A) through (G)). The comparables show that Waukegan's call-back hours are above the 
average of about three bou,rs, but not above the nonn. because three of the comparables have four 
hour minimums. The City is going to say that most of the comparables have less than four hows, 
the average is less than four hours, therefore, the City's position is reasonable. However. the City 
is proposing only two hours for the minimums. That is below the average. And because the City 
is attempting to change the status quo, it should not be awarded an offer which would put fire 
fighters below the average of their peers. For this reason the comparables favor the Union's offer. 

The Union points out that an important issue the City does not acknowledge is that minimum 
call-back hours are not only about what would be fair compensation to fire fighters. "Minimums" 
also serve to limit the instances in which an employer will call an employee back to duty. The 
positive effect of this "limitation" or "check" is two-fold. First, like overtime pay, minimums 
incentivize an employer to maintain higher staffing levels. If the City has to pay a minimum of four 
hours pay each time it calls-back a fire fighter to duty, it is more prone staff a sufficient number of 
fue fighters to meet its overall and, sometimes, "emergency" demands. Optimal staffing levels in 
the fire department serve the interests of public safety. 

Second, as a corollary to encouraging sufficient staffing levels, minimum call-back hours 
reduced the number of instances in which fire fighters' personal time is limited by their work. The 
chance of being called-back to duty is a severe restraint on fire fighters' personal time and freedom. 
Such disruptions in personal time must be kept to a minimum. The present minimums strike a 
balance between the City's need for sufficient staffing on a short-term, emergency basis, fire fighters' 
right for just compensation for their lost free time. Therefore, there is no reason for the Arbitrator 
to adopt the City's offer to reduce minimum call-back hours. 
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x. UNION NON-ECONOMIC ITEM NO. 1-RESIDENCY RE-OPENER 

A. Final Offer 

The Union proposes to maintain the existing City restriction requiring fire fighters 
to reside within the area of the City limits subject to the Union's right to reopen this 
issue in August 2002 for negotiations. 

B. A Contract Re-Opener On Residency Is Most Reasonable, Because tbe Parties' 
Relationship Demonstrates That This Issue Cannot Be Effectively Bargained As 
Part of Full Contract Negotiations. 

The one thing the parties agree on in this dispute is that residency is the "third rail" in the 
parties' relationship. It was the deal-breaker for the TA, being a critical issue for both the City and 
fire fighters, and, therefore, will prove to be no easier to address iµ future negotiations. For these 
reasons, a contract re-opener on the issue of residency is important for a continued stable 
relationship between the parties. 

It is undisputed that the residency re-opener became the key issue in negotiations. From the 
fire fighters standpoint, the issue of residency is critical, because of its immediate and direct effects 
on their personal freedom. Residency requirements implicate issues of access to desirable housing 
and access to desirable schools, to name a few. Residency requirements are unique conditions of 
employment in that they more directly affect an employee's personal time than they affect his or her 

· work time. Supporting the importance of residency to Waukegan fire fighters is the fact that they 
were unwilling to drop the residency re-opener in exchange for a ratified TA. 

The effect of the parties• strongly held positions in regard to residency was that the TA ended 
up as a "no deal." The City was not willing to gain favorable tenns in exchange for deferring the 
residency issue for two years. Likewise, the Union was unwilling to drag-out dealing with residency 
in order to get a ratified TA. 

The complexity and divisivenf!SS of residency counsels in favor of awarding a re-opener in 
order that the issue may be dealt with on its own tenns. Simply ignoring the issue of residency at 
this time and hoping that the parties will solve it come the next contract negotiations is an unrealistic 
course. The parties have already tried this time around the bargaining table to teach a compromise 
on residency, and that compromise was not even a substantive compromise, only procedw:al, and the 
parties could not even agree on that limited issue. Residency is properly segregated in a re--opener, 
because this is the only way the parties will reach a resolution to the issue. Fire fighters should not 
have to wait until the next round of contract negotiations to deal with the important issue of 
residency. 
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XI. UNION NON-ECONOMIC ITEM NO. 2 - GRIEVANCE ARBITRATION 
PROCEDURE 

A. Final Offer 

The Union proposes to maintain the existing language for selecting arbitrators (Step 
5(2)) but require the panel to consist of members of the National Academy of 
Arbitrators from Illinois or Indiana. Effective March 1, 2002, the Union proposes to 
modify the existing grievance arbitrators to provide for a 7 member panel consisting 
of arbitrators residing in the States of Illinois or Indiana with the order of striking 
determining by a coin flip. 

B. The Union's Offer to Change the Grievance Procedure is a Minor, But Vital, 
Change In Order to Norm.alize the Parties' Agreement. 

The City has filed an unfair labor practice (11ULP11
) charge over the Union's decision to raise 

the issue of the grievance arbitration procedure after negotiations had commenced. (City Ex. W 
(dated August 28, 2000)). The Union recognizes that it is preferable to place all the issues on the 
table at the start of negotiations; but, nothing in the Act requires a party to proceed as such, and it 
certainly does not warrant a claim that the Union has bargained in bad faith. The Union submits to 
the Arbitrator that the City's ULP Charge has no real basis, but is a technique to hide the fact that its 
grievance arbitration procedure is sub-standard and aberrant. The facts compel the Arbitrator to 
adopt the its offer. 

l. The Union Did Not Violate Its Duty To Bargain In Good Faith By Raising 
The Issue of The Grievance Procedure Well-Into Negotiations. 

The Union finds the City's ULP Charge a bit "two-faced" for this reason: the City's 
representatives signed a tentative agreement, which included the Union's now-proposed changes in 
the grievance arbitration procedure. Additionally, as was discussed, sup@. the only reasons the TA 
was not ratified by the City Council was the issue of residency. The grievance procedure changes 
were not part of the "hang-up" from the City's standpoint. These facts raise the question of why the 
City continues to push the ULP Charge, despite the fact that it had no problem in agreeing to changes 
to the grievance procedure back in September 2000, and those changes were not a deal-breaker. 
Whatever the City's present motivations, the facts show that the City has waived any ULP claim, 
because its actions are contrary to its contention that it was somehow prejudiced or injured by the 
Union's request to bargain. 

Along these lines, the Illinois Educational Labor Relations Board has found that a party does 
not commit an unfair labor practice merely because it raises an issue very late in negotiations. £©! 
of Chicago Board ofEducation, 10PERI11107 (ELRB 1994). In that case, the union sought to 
bargain over layoffs and the work year only two days before the employer's final budget was set The 
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Educational Soard found that the union's late demand did not relieve the ~ployer of its duty to 
bargain, because the employer was not prejudiced or placed in an untenable position by the demand 
to bargain. 

Similarly, the City was not prejudiced by the Union's decision to raise the issue of the 
grievance arbitration procedure. It had no problem authoring a TA which incorporated the Union's 
proposed changes; and the grievance procedure issue was not the reason the TA was not ratified. 
The Union did not violate the duty to bargain both because the City suffered no prejudice, and 
because it waived whatever ULP existed when it entered into the TA. The City's ULP Charge is a 
red herring, designed to deflect attention from the merits of adopting the Union's offer. 

2. The Comparable Communities and the Illinois Public Labor Relations Act 
Compel that the Union's Changes To the Grievance Arbitration Procedure 
Be Adopted. · 

The comparable communities strongly favor the Union's offer. The collective bargaining 
agreements of those communities show that, in every case, the order of st.riking of arbitrators' names 
is accomplished by a coin flip. (Joint Ex. 5(A) through (G)). Additionally, a seven arbitrator panel 
with National Academy of Arbitrator members is also standard. 

This unifonnity among the comparables is not an accident. A fair grievance arbitration 
procedures, with the opportunity to have known, qualified arbitrators, is a basic matter of justice. 
Speaking in favor of these elements of fair arbitration procedures and standards is the Illinois Public 
Labor Relations Act. Section 14(c) of the Act sets interest arbitration standards. Those standards 
require both that arbitrators be National Academy members and that "[u]nless the parties agree on 
an alternate selection procedure, they shall alternatively strike one name from the list [of arbitrators] 
provided by the Board until only one name remains." 5 ILCS 315/14(c). 

The Union submits that if the IPLRA statutorily requires the standards and procedures 
proposed by the Union in this case, the grievance arbitration procedure of a collective bargaining 
agreement must contain similar standards and procedures as a matter of justice. The current 
language, as a practical matter, almost always works to the disadvantage of fire fighters, because 
grievances are most commc;>nly filed by employees, not the City. Therefore, the City always gets last 
strike on the list, meaning that it makes the final decision on an arbitrator, who, may not be a 
National Academy member, and may not reside in the region. Selecting an arbitrator from outside 
the immediate region always adds to arbitration costs, and, this is also an undesirable feature of the 
current contract language. 

The Firefighters submit it is purely a matter of fairness that the Waukegan fire fighters' 
grievance arbitration procedure should be normalized. The offer cannot be ignored simply because 
the Union did not raise the issue at the start of contract negotiations. The City was not injured by 
the Union's actions, which is demonstrated by the fact that the City agreed to the Union's proposed 
language in ~he TA. The Union's offer is most reasonable and fair and cannot be defeated by the 
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City's strategic decision to file an unfair labor practice on the eve (August 28, 2000) of its 
submission of its original final offers. 

XII. UNION NON~ECONOMIC ITEM NO. 3 -ENTIRE AGREEMENT LANGUAGE 
CITY NON-ECONIMJC ITEM NO. 1 -ABUSE OF SICK LEA VE 
CITY NON-ECONOMIC ITEM NO. 2 - KELLY DAYS 

A. Final Offers - Entire Agreement Language 

The Union agrees to drop the proposed change and continue the existing language for 
the contract term. 

B. Final Offer -Abuse of Sick Leave 

The Union proposes to maintain the existing language. 

C. Final Offer - Kelly Days 

The Union proposes to maintain the existing contract language. 

D. 

* * * 

The Parties Decided Not To Propose Any Changes to the "Entire Agreement" 
Language of the Contract, and the City Withdrew Its Offers Related to Sick 
Leave Abuse and Kelly Days; Therefore, the Status Quo Is the Appropriate 
Award For These Issues. 

On the issue regarding changes in the "Entire Agreement" language of the contract, the 
parties' offers both seek to maintain the status quo, and, therefore, the award should be status quo. 

Additionally, a status quo award is appropriate in the case of the City's non-economic issues 
of abuse of sick leave and changes to Kelly Days. At hearing, the City's attorney stated that the City 
was withdrawing its offer on these issues. Tr. at 477 (drop sick leave abuse) and 485 (drop Kelly 
Days). Therefore, no offers exist, and the status quo remains. 

• • • 
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For the reasons stated above, the Union respectfully requests that the Arbitrator adopt is final 
offers as outlined above. 

IV. POSITION OF THE ADMINISTRATION 

The position of the Administration, as outlined in its I 00-plus-page post-hearing brief is 
swnmarized below: 

I. THE CITY'S TENTATIVE AGREEMENT WITH THE UNION 
SHOULD CARRY NO WEIGHT IN THE ARBITRATOR,S 
FINAL APPLICATION OF THE SECTION 14 FACTORS. 

The City first points out that the procedural context of this case involves the City Council's 
rejection of a tentative agreement reached by both the City and Union's bargaining agents. 
According to the Administration, such a rejection was caused by several factors, the most critical of 
which were several miscalculations by the City's bargaining team. Failing to consider the true cost 
of the Union's proposal and failing to recognize the fact that such a cost far exceeded the bargaining 
authority from the City Council, the City's negotiating team agreed to a package that they would not, 
and should not, have agreed to wider normal circumstances. 

The Union will obviously argue that the Arbitrator should place great significance on the 
tentative agreement, which for strategic purposes the Union decided to adopt as its final offer in this 
arbitration proceeding, despite the fact that it was aware that such an offer was totally unacceptable 
to the City. However, such a position fmds no support in the overwhelming majority of existing 
cases on the issue. Such a position also flies in the face of one of the most basic principles of 
collective bargaining, i.e., that bargaining teams and negotiators are mere agents of their principal 
employers and/or bargaining unit members. The merits of a tentative agreement must not be 
evaluated through the eyes of the bargaining agents; rather, a tentative agreement should carry no 
more or less significance than what the principals are willing to bestow upon it. 

A. The Overwhelming Majority of Interest Arbitraton 
Give No Weight To Failed Tentative Agreements, Because 
They Do Not Predict What The Parties Would Have 
Obtained Through The Normal Course Of Bargaining. 

The Arbitrator should give no weight to the parties' tentative agreeinent in question, because 
it is prima facie evidence that the combination of issues contained therein was nol acceptable to the 
City, and by extension, the City would never have agreed to it if collective bargaining had been 
allowed to take its nonnal course. (Brief/or the Employer at 19-23). 
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As arbitrators have long recognized, the major goal of interest arbitration is to predict what 
the parties would have agreed to if the collective bargaining process had not broken down. See 
Village of Franklin Park, S-MA-92-113 at 8 (Aug. 2, 1993) (Perkovich, Arb.) ("[I]nterestarbitration 
is regarded as an extension or supplement of this bilateral effort such that it has been said that the 
arbitrator should regard the inquiry as one to determine what the parties would have agreed to had 
they done so.''). Arbitrator Briggs has explained that: 

Interest arbitration is artificial. It is a substitute for the real thing - a voluntary settlement 
between the parties themselves through the collective bargaining process. Thus, the primary 
function of an interest arbitrator is to approximate through the decisions what the parties 
would have agreed to had they been able to settle the issue themselves. It is therefore 
appropriate for an interest arbitrator to evaluate the traditional factors which affect the 
outcome of public sector labor negotiations and to shape the interest arbitration award 
accordingly. 

Moreover, giving weight to a tentative agreement in an interest arbitration proceeding lacks 
a foundation in both logic and law. Selecting a proposal merely because the agents of the parties had 
agreed to it would defeat the very purpose of holding an interest arbitration hearing and/or a contract 
ratification process. Taken to its logical extreme, this theory would render the entire interest 
arbitration process as an exercise in futility, where an interest arbitrator's primary task would be 
reduced to merely identifying and adopting those issues that the parties' agents had tentatively agreed 
to at the bargaining table. The General Assembly could not have intended that the IPLRA' s dispute 
resolution mechanism and the Section 14 factors would be used in such a way. 

In addition, management argues the entire principle of contract ratification by the governing 
body, which is explicitly set forth in Section 14 of the Act, see 5 ILCS 315/14(n), would be nullified 
by the concept of giving weight to a tentative agreement. As Arbitrator Perkovich deduced: 

[T)he negotiations were undertaken with the knowledge that !22th teams were bargaining 
under conditions where ratifications by the principals was necessary. Therefore, any 
tentative agreement was simply an agreement between the agents and not the principals and 
the parties assumed the risk of rejection irrespective of the tenns of the tentative agreement. 
Under such circwnstances, it is not enough to say that because the agents reached a tentative 
agreement the tenns of that agreement must be imposed by a third party when they were 
rejected by the principals. To do so would render the right of ratification illusory. I decline 
to do so. 

Village of Franklin Park, S-MA-92-113 at 8-9 (Aug. 2, 1993) (Perkovich, Arb.) (footnote omitted) 
(emphasis in original); see also City of Highland Park, S-MA-96-13 at 4-5 (Jun 14, 1996) ("[T]he 
right of ratification is an essential right of the public sector bargaining process for both unions and 
employers .... To find therefore that a final offer that differs from the terms of a tentative agreement 
must be rejected would render that right illusory."). 
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Arbitrator Benn has echoed this very same principle: 

In the end, does not the fact that the Union's bargaining team agreed to the Village's proposal 
indicate the reasonableness of that proposal? In this case it does not 

The pre-condition for implementation of the tentative agreement was ratification by 
both sides. . . . That pre-condition is a common part of the product of the collective 
bargaining process. That pre-condition was not met in this case. There is nothing to suggest 
bad faith by the Union's bargaining team. All lhis indicates to me is lhat lhe Union's 
bargaining team misread its membership's desires. If I were to accept the Village's 
argwnent which locks in the Union in this proceeding because the Union's bargaining team 
agreed, then I have, for all pwposes, changed the tenns of the Memorandum of Agreement 
which requited ratification as a condition precedent to implementation of the Village's 

. proposal. That is not my role in this p.rocess. My role is to apply the general factors in 
Section 14 of the IPLRA to an impasse situation. To a degree, then, how the parties got to 
this point is not determinative. The relevant consideration is that they are here. 

Thus, the fact that the Union's bargaining team reached agreement with the Village 
does not change the bottom line. When all the smoke clears, the Village must still 
demonstrate that its offer is "reasonable." 

Village of Dale Brook, S·MA-96-73 at 10-11 (Aug. 5, 1996) (Benn, Axb.) (footnote omitted) 
(emphasis added); see also City of Peru, S-MA-99·153 at 14-18 (Mar. 21. 1995) (Bennan, Arb.) 
("Until ratified by both parties, a tentative agreement is precisely what the word 'tentative' 
suggests-provisional and uncertain.")(Briefat 22). 

The rationale of Arbitrator O'Reilly in City of Allon, (Sept. 5, 1995) (O'Reilly, Arb.) (U. Ex. 
37) is certainly a minority viewpoint among those Illinois interest arbitrators who have ad.dressed 
this issue. In Alton, despite the fact that the union had rejected the tentative agreement and 
proceeded to interest arbitration, Arbitrator O'Reilly still adopted the tenns of the tentative 
agreement, apparently with the intention of"maintain[ing] the integrity of the collective bargaining 
process." See id at 4. 

In the end, the Arbitrator must ignore the tentative agreement reached between the parties 
and concentrate instead on those Section 14 factors that the General Assembly has mandated to be 
considered. 

B. Even If The Arbitrator Considers Giving Some Weight To Tbe 
Parties' Tentative Agreement, He Should Not Do So Here Because 
This Tentative Agreement Would Not Have Been Made BUI For 
The Serious Miscalculations Of The City's Bargaining Team. 
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Even assuming, arguendo, that the Arbitrator decides to give some as yet undetennined 
weight to the parties' tentative agreement, no, or very little, weight should be given in the present 
context, where it is undisputed that the City's bargaining team made a series of miscalculations in 
its evaluation of the Union's proposal. Egregious errors were made by the City's own Chief 
Negotiator who failed to recognize the Union's true percentages for its equity adjustment increases. 
The fact that the wage increase was "double compounded" and the impact such a large wage 
adjustment would have on internal (e.g., the FOP) and external comparables (such as the City's rank 
versus municipalities like Evanston). 

Among those few lllinois interest arbitrators who have given weight to a tentative agreement, 
most recognize that the types of"mistakes" made by the City's bargaining team in this case will 
nullify the usefulness of the tentative agreement as a tool in evaluating final proposals. For ex.ample, 
Arbitrator Fleischli has noted that, while a tentative agreement may carry some probative value as 
to the ultimate agreement that would have been reached through the collective bargaining process, 
this analysis must be tempered with tqe reason for the agreement's rejection: 

[S]erious consideration should be given to the stated or apparent reasons for either party's 
rejection ofa tentative agreement. If.for example, the evidence were lo show 1hat there was 
a significant misunderslanding as to the terms or implications of the settlement, those terms 
ought not be considert!fd persuasive. Under /hose circumstances. there would be, in effect, 
no tentative agreement. However, if the terms are rejected, simply because of a belief that 
it might have been possible to "do a little better," the tenns of the tentative agreement should 
be viewed as a valid indication of what the parties' own representatives considered to be 
reasonable and given some weight in the deliberations. 

Village of Schaumburg, S-MA-93~ 155 ·at 33-34 (Sept. 15, 1994) (Fleischli, Arb.) (emphasis added); 
see also City of Waterloo, S·MA-97~198 at 3 (Nov. 16, 1999) (Perkovich, Arb.) ("I have seen as a 
mediator numerous occasions when either an employer or union bargaining team simply misread 
their principals' predilections .... Under such circwnstances, there would be no reason to say that 
the tentative agreement must be imposed or that a party seeking to deviate from the agreement bears 
a burden any different that it might otherwise.'1. 

Unlike the Schaumburg and Allon cases, where the respective Arbitrators found no evidence 
of "mistake," the record in this case presents unrebuued evidence of mistakes made by the City's 
bargaining team and its Chief Negotiator. This is not a case whete the principal has simply rejected 
a proposal in the hope of "getting something more" from an interest arbitrator at a later date in the 
process. 

Allegations to the contrary is completely unsupported by the record evidence. 

C. The Arbitrator Must Be Guided By The 
Factors Outlined In Section 14 of the Act. 
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Finally. the Arbitrator should recognize that whatever significance a tentative agreement may 
have, it certainly does not have the same significance as one of the Section 14 factors. The 
Arbitrator is legally bound to apply only the factors outlined in Section 14 of the Act when 
evaluating the parties' final offers. Needless to say, whether the parties have previously tentatively 
agreed on a proposal is not one of these factors. The Arbitrator should accordingly proceed with a 
traditional analysis of the parties' final offers by using the Section 14 factors, without resorting to 
a "shortcut" analysis involving the fact that the City's Chief Negotiator at one time tentatively agreed 
to the Union's final offer (Brie/at 28). 

It THE ARBITRATOR SHOULD NOT AUTOMATICALLY 
CHOOSE A PARTY'S FINAL OFFER JUST BECAUSE IT 
CONSTITUTES A GRATUITOUS AWARD THAT IS NOT 
MATCHED BY AN OPPOSING COUNTER OFFER. 

A. The City's Paramedic And Holiday Pay Offers Must 
Still Be Analyzed According To The Section 14 Factors, 
Despite The Union's Self-Professed "Acceptance.,, 

Because of the procedural context of this case, the Arbitrator is confronted with the novel 
situation where two of the City's final economic offers constitute an unsolicited "gratuity." The 
City has chosen to distribute part of its final economic offer in the areas of paramedic and holiday 
pay, in light of the City's relatively low position vis-a-vis comparable jwisdictions on these issues. 
The Union, on the other hand, has made a final offer which (J) nowhere contains an increase in 
paramedic pay; or (2) matches the City's holiday pay offer in the second year of the contract. 

These divergent proposals arose because of the Union's strategic decision to submit its 
tentative agreement with the City to the Arbitrator. The Union has done this despite the fact that it 
originally had proposed that paramedic pay should be increased to $2, 700 in year one and $3,000 in 
year two of the contract Likewise, the Union originally proposed an increase in holiday pay in the 
first year of the contract before it ultimately decided to hold fast to the rejected tentative agreement, 
which included holding pay increases only in the proposed third andfourlh years of the contract (Tr. 
19). 

Management submits that the Arbitrator is now faced with the perplexing dilemma of 
choosing a final economic offer where one party has offered a gratuity and the other party has 
completely left it unaddressed. Moreover, the Union has indicated its willingness to "accept" the 
City's final offers without having the Arbitrator actually decide the issue.· 

The City declines to have its proposal selected in such a way, and submits that the Arbitrator 
is legally bound to fonnally analyze the City's final offers through the lense of the Illinois Public 
Labor Relations Act. Barring a mutual agreement by both parties on the tenns of settlement, both 
parties have a statutory right to press their final proposals to the Arbitrator and expect a resolution 
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based on the Section 14(h) factors. In the Administration's view, the Union fails to realize that the 
City's final offer is not an "offer" in the traditional contractual sense of the term, which can be 
accepted by the Union in isolation from all other proposals. Rather, it is part of the City's overall 
economic and non-economic package proposal, which will be included in the much broader 
collective bargaining agreement. 

In this respect the individual components of the City's final package offer are in no way 
separate and distinct "side deals" from which the Union can pick and choose at its pleasure. Indeed, 
such "side deals" would nol even conslilule enforceable contracts because of the lack of 
consideration, or a "quid pro quo." It is black letter contract law that some minimal form of 
consideration must be exchanged between the parties in order for a contract to be formed. See 
generally RESTATEMENT (SECOND) OF CONTRACTS § 71 (1981) (describing necessity for 
"consideration" if contract is to be enforceable). However, if the Arbitrator adopts the Union's 
theory, the Union would literally be getting something "for free." 

The Union's theory also contradicts well-established principles of collective bargaining. The 
City did not generate these proposals in a vacuum; rather, they were tendered as one component in 
an overall fair and equitable compensation package for the Arbitrator or the Union to accept. 

Management argues this approach is perfectly consistent with the factors outlined in Section 
14 of the Act, which requires an Arbitrator to consider the "total compensation" that a party will 
receive in choosing final offers. See 5 ILCS 315/14(h)(6). Thus, contrary to the Union's position, 
the Arbitrator should not view each and every issue in.total isolation from the others. 

B. The City's Wage, Holiday, and Paramedic Salary Proposals 
Do Not Justify The Union,s Additional Salary Proposals. 

The Administration maintains that in light of Section l 4(h)( 6) of the Act, which requires the 
Arbitrator to consider total compensation as a factor in evaluating an employer's final offer, it is 
appropriate to calculate the total percentage increase in benefits that the bargaining unit will receive 
under the City's final economic offer. 

Management points out that the Arbitrator rules for the City on all economic issues, 
bargaining-unit members will receive an economic package valued at J 7.3 J percent of"new money" 
over the next three years. The new money will result in targeted wage adjustments where the City 
is now low, i.e., paramedic premiums and holiday pay benefits. There is M, and can be no, 
justification for the Arbitrator to increase the cost of this package one iota more, argues the 
Administration. 

Further, when one calculates step increases for bargaining-unit members, the total 
compensatio.n increase is even more, resulting in a total City package worth approximately 21.33 
percent more in "new money" (City Ex. 4C). Contrary to the Union's suggestion during the hearing, 
it is more than appropriate for the Arbitrator to also consider step increases when considering a 
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party's total compensation package. Section 14(h)(6) of the Act directs an Arbitrator to' consider 
total compensalion received by employees. Arbitrator Feuille has noted that one should not ignore 
the very real benefits that employees receive through a step system: 

[11his total cost calculation method more accurately measures the total amount of additional 
money that will reach the pockets of unit members and the total cost increases that the 
Employer must absorb, compared to an alternative method that omits most of the money 
associated with the step movement. The record shows that the average yearly cost of step 
movement across the unit is slightly less than two percent, and it would be misleading to 
ignore this signific.ant increase in the cost calculations. 

County_ of Mclean, S-MA-92-29 at 18-19 (July 9, 1993) (Feuille, Arb.). Therefore, following 
Arbitrator Feuille's logic, the Arbitrator should not simply ignore the fact that certain bargaining unit 
employees will be receiving extra compensation during the lifetime of the contract, regardless of 
whether or not it was newly bargained for. Rather, step pay constitutes "compensation" within the 
meaning of Section 14(h)(6), which must be considered by the Arbitrator. 

In swn, if the Arbitrator awards the Union's final economic offer in its entirety, the 
bargaining unit will be obtaining a 29.39 percent total increase over the four years of the Union's 
proposed contract, or a 35.37 percent increase when counting steps (City Ex. 4C). Such a bloated 
final offer would eclipse some of the largest interest arbitration awards that have been rendered in 
Illinois since the enactment of the IPLRA. See, e.g., Village of Downers Grove. S-MA-94-246 (Dec. 
24, 1994) (Fletcher, Arb.) (awarding over a 29 percent increase in wages and Kelly Days). Thus, the 
Arbitrator must recognize that the Union's final offer suffers a fatal defect even before the 
application of the other Section 14 factors (Brief at 34). 

ISSUE 1 - SALARIES 

City's Final Offer: Date of signing""' Starting Salary -$1,500 increase 
Step 5 Salary-$500 increase 
Step 6 Salary- Sl,000 increase 
Step 7 Salary - $1,500 increase 
Step 8 Salary- $1,500 increase 

Thereafter, a 4.00% across-the-board increase in all steps 

Year 2 (3/1/01) = Step 5 Salary -$500 increase 
Step 6 Salary- $1,000 increase 
Step 7 Salary - $1,500 increase 
Step 8 Salary- Sl,500 increase 

Thereafter, a 4.00% across-the-board increase in all steps. 
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Year 3 (3/1/02) = 4.00% across-the-board increase in all 
steps. 

A. The Arbitrator Should First Decide Wages 
Before Deciding The Duration Of The Contract. 

In the Administration's view, the Arbitrator must decide which issue to resolve first because 
the resolution of one issue may indeed have ramifications for the reasonableness of the parties' final 
offer on the other issue (Brie/at 35-39). 

Illinois interest arbitrators apparently have never exp/ icilly addressed the order of resolution 
when wages and contract duration are treated as two separate economic issues. It appears that a 
majority of parties as well as arbitrators view the two issues as inextricably linked. For example, in 
Village of Roxana, S-MA-97-168 (Jan 8, 1999) (Loebach, Arb.), the employer and the union 
submitted two- and three-year wage proposals, respectively. However, both parties as well as 
Arbitrator Loebach apparently assumed that both issues were one-in-the-same, and therefore there 
was no discussion wether one should be addressed before the other. Similarly, in City of Granite 
City, S·MA-93-196 (June 28, 1994) (Edelman, Arb.). Arbitrator Edelman opined that the issue of 
duration and wages should not be separated, and he proceeded to treat them as one-in-the-same when 
he limited his analysis to th~ parties' two-year and three-year wage proposals. See id at 13 ("But I 
really have only two choices, the City's offer of a two-year agreement, or the Union's offer of a 
three-year agreement."). 

Thus, argues management,. in the majority of cases, both parties as well as the Arbitrator 
directly link contract duration with wages into a single issue. Be that as it may, the Arbitrator is 
bound in this case by the parties' stipulation in their Ground Rules, which establishes wages and 
contract duration as two separate and distinct economic issues. As such, the Arbitrator must choose 
either the Union's or City's position on each issue; a middle ground is not an option under the Act. 
See ILL. ADMIN. CODE tit. 80 § 1230.lOO(b). 

The City submits that the Arbitrator should be guided by the example of Arbitrator Briggs 
in City of Calumet City, .S-MA-99-128 (October 12, 2000) (Briggs, Arb.). There, Arbitrator Briggs 
first resolved the issue of wages before proceeding to address the parties' final offers on the issue 
of contract duration. 

Such an approach makes intuitive sense, in light of the close co1U1ection between the two 
issues. Effectively, contract duration is a function of the reasonableness of the parties' wage 
proposals. If one party wishes to have a contract for a longer duration in order to establish greater 
industrial stability, that party typically must offer a quid pro quo in order to secure such a benefit. 
See City of Carbondale, S-MA-94-198(December19, 1994) (Doering, Arb.). Thus, whatever the 
rationale for a longer or shorter contract, it will always be driven by the underlying wages that, in 
a sense, "pay" for the longer or shorter duration. 
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Management contends the above approach will not necessarily predetermine the outcome of 
the duration issue, as the Union's counsel feared during the hearing. Granted, if the Arbitrator 
chooses the City's final lhree-year offer on wages, the Arbitrator will be hard pressed to choose the 
Union's/our-year contract duration proposal. As Arbitrator Briggs noted, it would be unreasonable 
to impose a fourth year of the contract on the parties without granting employees any wage increase 
whatsoever. See City of Calumet City, S-MA-99-128 at 73-74 (October 12, 2000) (Briggs, Arb.). 

On the other hand, if the Arbitrator believes that the Union's final four-year offer on wages 
must be adopted based on the Section 14 statutory factors, the duration issue is still alive and well. 
The Union's four-year term does not automalical/y have lo be adopted by the Arbitrator. Rather, 
after an application of the Section 14 factors, the Arbitrator may indeed conclude that a fourth year 
is unjustified after considering both external and internal comparables. If that is the case, the 
Arbitrator may choose to superimpose the City's three-year contract on the Union's four-year wage 
proposal, thereby effectively .. nullifying" the Union's fourth year. 

Management asserts the result simply reflects the parties' insistence on dividing wages and 
duration into two separate issues. 

B. The Interest And Welfare Of The Public Support 
Acceptance Of The City's Final Salary Offer. 

Section l 4(h)(3) of the IPLRA provides that "[t]he interest and welfil.re of the public and the 
financial ability of the wlit of government to meet those costs," is to be taken into account in interest 
arbitration proceedings. In the instant case, the City is not making an inability to pay argument. 
However, 'this does not prohibit the Arbitrator from considering the competing interests that vie for 
scarce public revenues. 

According to management, the City is in the unenviable position of having to rely on an 
unstable source of sales tax revenue while simultaneously having to cope with the ever spiraling cost 
of health insurance coverage for its ~mployees. The City is currently in a state of flux when it comes 
to the attraction of new businesses to the conununity, which in part requires the City to offer sales 
tax rebates to spur businesses to locate within the City limits. In effect, the City is caught in a 
"catch-22," in which valuable sales tax r~_yenue that could be spent for health insurance costs is 
siphoned away by tax rebates, which must be offered to attract businesses to the City in the first 
instance. 

Therefore, argues the City, the Arbitrator must keep in mind that collective bargaining is a 
zero-swn game when it comes to financing City services. Choosing the Union's final salary offer 
will deprive the City of additional revenue that it could have used to fund other City needs, such as 
the health inswance coverage for its employees. Simply put, the public interest should not be 
subjected to the undisciplined demands of a bargaining unit which wants to obtain more titan it could 
have realistically hoped to gain through normal collective bargaining. 
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C. The Union Has Failed To Prove That The City 
Is Experiencing A High Voluntary Turnover 
Rate Among Bargaining Unit Employees. 

Among the criteria used in interest arbitration cases to deteIT11ine salaries is the relative ease 
or difficulty in attracting qualified applicants, as well as the turnover rate among the employees 
involved. 

The Union has failed to prove that the City has a turnover problem. The mere fact that the 
City has hired applicants between 1994 and 1999 does not prove that the reason for the hiring was 
employee resignations due to "low wages." 

D. Internal Comparability Factors Support 
The City's Final Salary Increase Proposal. 

I. Other Bargaining Units 

While "internal comparability" is nowhere expressly mentioned as one of the statutory factors 
in Section 14 of the Act, arbitrators have long recognized its relevance by relying on the catch-all 
provision of Section 14, which calls for consideration of"[s ]uch other factors ... which are normally 
or traditionally taken into consideration." City of Galesburg, S-MA-96~ 172 at 8 (Mar. 18, 1997) 
(Malin, Arb.). Here, the City's final salary offer to the Union is eminently reasonable in light of 
similar increases that were negotiated by the City with its other unionized employees (Brief at 44; 
City Ex. 9)(reproduced infra). ln this respect, the City's final offer on wages (including the equity 
adjustment) eclipses the wage increases for each and every other bargaining unit in years 2000 and 
2001. In 2002, the City's final offer will equal the FOP's 4 percent increase. In short, the Union's 
greater wage increase is entirely UIUlecessary to keep the IAFF from falling behind the City's other 
bargaining units. 

2. The Union Fails To Prove ft,.. Traditional 
Parity Relationship With The Lieutenants. 

As evidenced by the Vnion' s reliance on the three interest arbitration awards it submitted for 
consideration (U. Exs. 25-27), the Union is essentially trying to make a historical parity argument, 
i.e., "we should get what the other employee group gets, or, at the very least, the pay differential 
between the groups should be restored." As this Arbitrator is well aware, Illinois interest arbitrators 
place great emphasis on historical parity relationships between employee groups when wages are at 
issue. For example, Arbitrator Gundennann noted that: 

It is well settled in arbitral authority that where there is an historical relationship in 
salaries between bargaining units, ~r parity as it is frequently referred to, the party seeking 
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to disturb that relationship has the burden of persuading the arbitrator that there is good and 
sufficient reason for doing so. 

Village o/Slcokie, at 30-31(Oct.22, 1993) (Gundermann, Arb.). 

However, what the Union has failed to do here is present even a scin1il/ium of evidence that 
demonstrates that a parity relationship exists, or at least once existed that would now justify some 
type ofa "catch-up." It is not enough for a Union to simply pull an en)ployee group out of thin air 
and say "we want what they got." For the Union to bootstrap itself onto the wage increases that fire 
lieutenants receive is just as absurd as claiming that a constant wage differential should exist 
between bargaining unit members and the City's Mayor! If the Union wishes to make such an 
argument, it needs to prove why it should be tied to· the saJary increases enjoyed by lieutenants. 
However, the Union failed to present such evidence during the hearing. 

This lack of a justification clearly distinguishes the case at hand from the three arbitration 
decisions cited by the Union (U. Exs. 25-27). In each and every one of those decisions, the 
Arbitrators justified a "catch-up," or equity adjustment, with fire lieutenants/captains on the fact that 
a parity relationship indeed once existed between the firefighters and thefue lieutenan1s/cap1ains. 
If the Union truly wished to prove such a relationship, it was incumbent on the Union to have either 
proven a (1) historical relationship in saJaries between the two employee groups or that (2) the 
firefighters had come to expect such a result. See Village of Brookfield, at 6 (June 16, 2000) 
(Perkovich, Arb.). The Union here did neither. 

Even assuming, arguendo, tha~ the Union proved a historical parity relationship between the 
saJaries offirefighters and lieutenants (which it clearly has not). an automatic "'catch-up" is still not 
warranted. First, it is not at all clear that there is any sort of a widening pay gap between lieutenants 
and firefighters. Although the Union stressed during the hearing that lieutenants eqjoy free h~th 
insurance coverage, the fact remains that firefighters enjoy a paiamedic premium which lieutenants 
do not. 

Even ifthe Arbitrator accepts the Union's pay differential argument, which he should not, 
the City's pay differential is not that unusual as compared to other external comparables. As 
demonstrated by City Exhibit E-16, the City's 2000 final saJary offer would create a percentage gap 
between a firefighter' s maximum saJary and a lieutenant's starting saJary of only $6, l 36, or a 11. 74 
percent difference. This is even a lower percentage difference than the Union's first-year salary final 
offer would create, i.e., a 12.92 percent differential (U. Ex. E-16). 

E. CPI Data Strongly Supports Acceptance 
Of The City's Final Salary Offer. 

Among the criteria the Arbitrator is to consider is "[t]he average consumer prices for goods 
and services, commo~ly known as the cost-of· living." 5 ILCS 3 l 5/14(h)(5). Whether the Arbitrator 
considers past CPI data or CPI projections, the conclusion is the same: the City's salary proposal 
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substantially exceeds the cost-of-living and national inflation rate; the higher increase proposed by 
. the Union is therefore unwarranted. 

Examination of the percentage changes in the CPl-U for the Chicago metropolitan area are 
as follows: 

TOTAL COMPENSATION I CPl-U 

t 
0 3 

~ 

(City Ex. BA). 

Based on these changes, it is clear that the City's 2000 salary· increase proposaJ of S.34 
percent (wages plus equity) is substantially more than the percentage increase in the CPI-U for 
calendar year 2000 as well as the percentage change in the last year of the parties' contract, i.e., 
1999~2000. In fact, the 5.34 percent first-year increase exceeds the annual CPI-U and CPI-W 
percentage increases for all calendar years from 1995 through 2000 (City Exs. 7 A & 7B). As a 
result, the City's first year saJary proposal is clearly closer to the CPI than the Union's proposal. 
Consequently, this factor must be found to favor the City. 

Turning· to CPI projections for the year 2001, the Congressional Budget Office does not 
anticipate that the CPI will eclipse the City's 2001 5.30 percent total economic proposal (City Ex. 
8B·l). Thus, the City's final salary offer for fiscal year 2001 is again more reasonable than the 
Union's 6.45 percent second·year offer. 

F. The External Comparability Data Supports 
Acceptance Of The City's Final Salary 
Offer Over The Union's Final Salary Offer. 
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In choosing between the final offers of an employer and union. Illinois interest arbitrators 
often measure final offers against evidence from external comparable communities. See Village of 
Westchester, S-MA-98-150 at 2 (Nov. 16, 1999) (Perkovich, Arb.). But, this Arbitrator bas 
recognized that a final offer should not always be adopted just because it compares favorably to other 
jurisdictions: 

I am on record as pointing out that there are times that interest arbitrators will not award an 
item even thought the party requesting it has demonstrated that comparability or other criteria 
favors its position. In education, for example, a party may request that an arbitrator adopt 
a "strict" salary-index schedule where all steps are based on a constant percentage of the base 
salary. Alternatively. a party may request that a neutral move a school district "off the index" 
that for years governed the salary relationships between lanes and colunms. In each case it 
is possible that the requesting party could cite favorable comparative data in support of its 
request, yet not have its position awarded. 

City of Belleville, S-MA-99-193 at 17 (Mar. 19, 2000) (Hill, Arb.). 

Management stresses that an employer's rankings vis-a-vis external comparables has no 
significance in and of itself. What is relevant for an arbitrator is the stability of such a ranking and 
how such a ranking was achieved over time. Where, as here, parties have voluntarily positioned 
themselves at a certain economic position through successive bargaining, there is no justification for 
altering this volunlary placement. 

1. 1999 Salary Ranking Resulting From 
The Parties' Good Faith Bargaining. 

The Administration asserts that the parties voluntarily positioned the salaries of City 
firefighters close to the bottom of the list of the agreed-upon list of comparables. For example, for 
starting salaries up through second year salaries (i.e., after the completion of the second year). City 
firefighter pay ranked eight out of eight comparables (City Exs. 24A to 24C). However, in a· 
firefighter' s third year of employment, City salaries are ranked third out of the eight comparable 
jurisdictions (City Ex. 240). After the third year, firefighter salaries again ranked seventh or eighth 
on the list of comparable jurisdictions (City Exs. 24E to 24L). 

Similarly, in the parties' 1992-1996 contract, the parties voluntarily positioned themselves 
toward the bottom of the comparable jurisdictions (City Exs. 22A to 22L). For example, in 1995, 
City firefighter salaries generally ranked seventh out of the seven comparables for which the City 
has information (City Exs. 22E to 22L ). In a firefighter' s third year of employment. the City again 
raked higher on the list of comparables (City Ex. 220). 

In terms of percentage differences from the 1995 average external comparable salaries, the 
City has ranked approximately 3 to 6 percent below the average of each salary level, with the two 
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major exceptions being 1995 starting salary and third year salaries (City Exs. 22A to 22L). The 
percentage differences from the 1999 average external comparable salaries are quite similar: 
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(City Exs. 22A to 22L, 24A to 24L, C3). 

The Administration argues the above snapshot between 1995 and 1999 aptly demonstrates 
that the bargaining unit's wages did not drastically decrease in tenns of the percentage difference 
between the firefighters' wages and the average wages of the agreed-upon external comparables. 

Even if the Arbitrator chooses to believe that the bargaining unit members were allegedly 
poorly served by former chief negotiators, this in and of itself does not detract from the effectiveness 
of the old agreements; and the significance of the Union's position vis-a-vis external comparable 
communities. The Arbitrator must recogniz.e the significance of where the Union voluntarily placed 
itself vis-a-vis other extemal comparable communities, whatever the wisdom of the Union's chief 
negotiators may have been. But, as will be described below, the City's final offer on wages more 
than adequately maintains and advances the City's position vis-a-vis the other external comparables 
in terms of wages. · 

2. The 2000 Salary Ranking 

Turning to the year 2000, the first year of the current contract, it becomes evident that the 
City's final offer on wages is more than enough not only to maintain, but even to advance, the 
firefighters' wages in relation to its position vis-awvis the external comparables. As demonstrated 
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by City Exhibit C3, the City's final salary offer would improve the firefighters• annual salary and 
decrease the gap between the annual salary and the average salary of the external comparables: 

.... ---.........._ ... -....~ .... .- ........... .--~. 

WALl<EGAN.AtHJA.L SAl..ARi COMPAAS>TOAVmA.GE 

0.50".4 

tii -1.50% 
~ 
i -3.50% 

l -5.50% 

• 
j -7.50% 

1i -9.50% 
a. 

-11.50% 

·13.50% 

Years OI Servlc:a 

(City Ex. CJ). 

At each and every salary step, ranging from "starting salary" to salaries after 25 years of 
service, the City's final 2000 salary offer would begin to close the percentage gap between the actual 
salaries and the average comparable salaries (City Ex. CJ). Likewise, the City's 2000 final Salary 
offer would improve the City's ranking vis-a-vis external comparables in 8 out of the 12 step 
categories, excluding steps after 3, 5, 20, and 25 years of service (City Ex. 3 lA). Significantly, the 
City would rank ahead of Evanston, a municipality that ranks fust among the comparables in terms 
of average home value, general government revenues, and per capita income (City Exs. 14, l 6A, 17). 

On the other hand, the Union's final salary offer ineffectively addresses firefighter salaries 
by applying an across-the-board 6.08 percent total increase to each and every service step. However, 
as the above chart demonstrates, certain steps do not need a correction. That is why the City had 
chosen to specifically target those steps that could benefit from an increase while limiting the 
increases in other steps (such as third year salaries). In fact, at some steps (such as starting salary, 
after 9 years, 10 years, 12 years, 20 years, and 25 years) the City's 2000 final offer eclipses the 
Union's final offer and narrows the gap between City wages and those of comparable jurisdictions 
(City Ex. 3IB). 

3. The 2001 Salary Ranking 
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Turning to the year 2001, the second year of the contract, the City's final salary offer 
continues to nanow the gap between City wages and the average wages for external comparables. 
Again in every step category, firefighter wages will steadily creep closer to the average of the 
external comparables: · 

WAll<fDAN AANJAL SAl..ARi COMPA.Rf9 TO AVERAGE 

2.50%' 

0.50"/o 

r;i -1.50% 
~ 
'i' .3,50% . 
0 
"i 

-5.50%' a 
CD 
> •7.50"/0 0 

fl .9,50% 1j 
a.. 

-11.50% 

-13.50"/0 

Years Of Service 

[~ 1995 ......_ 199ii ~200l-ci!Y .....,_2oo1-eity l 
(City Ex. C4)(Brief at 58). 

Significantly, at the 12 and 15 year levels, the City's wages for the first time eclipse the 
external comparable average (City Ex. C4). In addition, third year salaries will practically equal the 
average of the external comparables. In comparison to the Union's proposed salaries, the City's final 
offer again targets those salary steps that need the increases the most. In fact, in 2001, 8 of the 12 
step categories exhibit a much narrower g~p between actual City salaries and average comparable 
salaries than the Union's offer would provide. The across-the-board nature of the Union's offer 
clumsily applies the salary increases among those firefighters who really do not need an increase, 
i.e., third-year firefighters, who rise almost 4 percent above the extemal comparables' average. 

Finally, the Union's proposal begins to exhibit a troubling trend in tenns of altering the City's 
ranking among the external comparables. Whereas the City's final offer conservatively raises its 
ranking in those steps that need an increase, the Union's across-the-board increases begin to catapult 
the City close to the top of the external comparables. For example, after the second year of 
employment, firefighters under the Union's final offer would be ranked second among the external 
comparables in terms of salary-a previously unprecedented position! 

4. The 2002 Salary Ranking 
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Turning to the year 2002, the third year of the contract, the City's final salary offer continues 
to narrow the gap between City wages and the average wages for external comparables. Again in 
every step category (except in one category, i.e., second year wages), firefighter wages will steadily 
creep closer to the average of the external comparables: 
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(City Ex. C5)(Brief at 59). 

Significantly, in three of the 12 step categories, the City's final offer will place firefighters 
over the average of the external comparables (City Ex. CS). However, by the third year of the 
contract, the Union's final salary offer begins to show its wireasonablen~ where in 11 out of the 
12 step categories the Union's wage increases are larger than the City's, and in 9 out of the 12 step 
categories, the firefighters would eclipse the average of the external comparables (City Ex. 31B). 

5. The 2003 Salary Ranking Under The Union's Final Salary Offer 

Finally, in year 2003, the fourth year of the Union's final salary offer, firefighter salaries and 
the City's relevant ranking skyrocket beyond what the parties would have ever agreed to at the 
bargaining table. As City Exhibit 31 D demonstrates, the Union's fourth year salary proposal would 
result in firefighter salaries that eclipse the external comparables' average in I lout of the 12 step 
categories, a far cry from the parties' voluntaI)' placement in 1999, the final year of the last contract: 
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(City Ex. 31D)(Briefat 60-61). 

Dramatically, the Union's fourth year salary offer would result in City firefighters enjoying 
the second or first salary ranking among any external comparable in 8 of the 12 step categories (City 
Ex. 3 IA). Effectively, in four short years, the Union will not only have nudged the City toward the 
"middle of the pack," it will have catapulted the City into practically first place among the external 
comparables. 

6. Summary of External Comparable Evidence 

The City maintains the above analysis of the parties' final offers aptly demonstrates the City's 
final salary offer is more than sufficient to maintain the City's position relative to the other external 
comparables. Indeed, the City has placed more money in its package than was necessary to preserve 
the City's traditional ranking among the external comparables, or that was justified by the City's 
relatively poor economic standing vis-a-vis the external comparables. As the City's attorney 
explained during the hearing, this extra money serves as the quid pro quo to the Union in exchange 
for the City's health insurance changes. 

This case is similar to the fact pattern found in City ofN Chicago, S-MA-96-62 at 7-11 (Apr. 
30, 1997) (Perkovich, Arb.), where the union submitted a three-year salary proposal with 
unprecedented wage increases. However, Arbitrator Perkovich rejected the union's argument that 
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it was necessary to improve the bargaining wlit's relatively low position vis-a-vis external 
comparables by continuing an accelerated "catch-up:" 

... I note that there does not appear in the statutocy criteria any provision allowing for wage 
increases that would allow employees to catch up simply because the parties have chosen to 
undertake those efforts in the past. Rather, I believe that because the role of the interest 
arbitrator is to replicate the agreement the parties would have agreed to had they not utilized 
arbitration, any continuing march toward equality or comparability should be undertaken 
through bilateral negotiations. This is parlicularly applicable when, as here, I am asked 10 

select a wage offer that deviates substantially from the percentage increases negotiated in 
comparable jurisdictions and the cost of living. 

... (S]election of the Employer's proposal, although it will indeed stop the march towards 
equality or comparability, will not place the bargaining unit in any worse position than ii 
currently is vis-a-vis the agreed comparables. 

See id (emphasis added). 

Arguably, the City's final offer in this case goes even further than the employer's offer in 
North Chicago, i.e., the City is indeed willing to continue the march toward the ave.rage salary of the 
external compa:rables. Just as Arbitrator Petk:ovicb recognized that the wlion's final "catch-up" offer 
in North Chicago was unjustified in light of the parties' prior voluntary salary positioning, so too 
should the Arbitrator in this case recognize that the Union's final offer on wages is too large, too 
much, and too soon, especially considering the fact that the City's final salary offer would 
significantly improve the City's rankings vis~a-vis external comparables, without resorting to the 
Union's drastic remedies: 

ISSJJE 2 - PURATION OF THE AGREEMENT 

City's Final Offer: Three year duration, with an expiration date of February 28, 
2003. 

A. The Duration of Contracts From Internal And External 
Comparables As Well As Past Contracts Between The 
Parties Justifies A Three-Year Contract Duration. 

Management asserts that the Union's only reason for seeking a four-year contract is based 
on its strategic decision to abide by its tentative agreement with the City in hopes that the Arbitrator 
will place significance on this tentative agreement and consequently adopt its wage and duration 
final offers in ~dem. The Union has absolutely no principled reason for proposing a four-year 
contract Indeed, the Administration points out on the first day of hearing, the Union originally 
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proposed a 1Wo-year contract. 11tls calculated reversal renders a traditional analysis of the duration 
issue almost meaningless in this case. 

On the other hand, the City has a vecy good reason for withdrawing from its initial four-year 
proposal. As previously explained, the City's bargaining team entered into the tentative agreement 
in the erroneous belieflhat it was obtaining a reasonable wage package. In light of this mistake, and 
after a reconsideration of the financial uncertainties of the City and the need to grant bargaining-unit 
members an equity adjustment in wages (and thus add significantly to City economic costs and 
pressures), the City decided upon the more conservative and traditional course of a three-year 
contract for its final proposal. 

With this well-reasoned rationale in mind, the traditional Section 14 factors become all the 
more persuasive. As an irutial matter, it should be stressed that the parties have entered into three
year contracts in the past, the most recent one ending in 1992 (City Ex. 12). Indeed, the average 
duration of the parties' previous six contracts is 3.4 years (City Ex. 12). 

In addition, the only other protective service employees in the City, i.e., the Police, have a 
three-year contract (City Ex. 1-1 ). Although SEIU and AFSCME currently have four-year contracts, 
they did not receive equity adjustments in the term of their agreements, as the Union now seeks here 
Finally, a majority of the most recent contracts between the external comparables and their respective 
wlions are for three years or less (City Ex. H). 

B. The IPLRA Has A Clear Policy Favoring 
Contracts Of Three Years Or Less Duration. 

In addition, the City notes that the IPLRA itself has a clear policy for contracts of shorter 
duration. Section 9(h) of the Act states in relevant part: 

No collective bargaining agreement bars an election upon the petition of persons not parties 
thereto where more than 3 years have elapsed since the effective date of the agreement. 

S ILCS 315/9(h). The purpose of Section 9(h) is to avoid perpetually locking a union into a 
bargaining unit without the chance for a rival union or employee to file either a representation or 

. decertification petition. The resulting three-year pattern for contracts has uniformly been adopted 
throughout the private sector, and has been cited as a reason by Arbitrator Bennan to reject a four
contract final offer: 

I realize that a 3+-year agreement would terminate less than two years from the date of this 
Award and that bargaining on a new contract would begin almost before the ink is dry on the 
current document. Nevertheless, I adopt the Union's proposal of a three-year agreement. 
Because of NLRB contract-bar rules, a term not exceeding three years is standard in most 
industries. More importantly, should the new salary, overtime and comp time provisions 
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prove to be impractical or unfair, lhe parties should have an opportunity to return to lhe 
bargaining table within a reasonable period of time and work out a better system. 

City of Belvidere, S·MA·97-84 at 31 (Dec. 31, 1998) (Bennan, Arb.). 

Similarly here, although the parties would return to the bargaining table in early 2003, a 
three-year contract is nevertheless standard in both lhe private and public sectors. Such a shorter 
contract would permit lhe parties to revisit lhe issue of equity adjustments in order to ensure that the 
size of lhe adjustment has been narrowly crafted to achieve lhe result of maintaining the City's 
economic placement vis-a-vis external comparable communities (Brief at 67-68). 

C. A Four" Year Contract In Conjunction With The 
Union's Residency and Insurance Reopeners Would 
Defeat The Underlying Goal Of Labor Relations Stability 

Finally, lhe Arbitrator must keep in mind !hat the Union is obviously not seeking labor 
relations stability, one of lhe only reasons supporting a contract of a longer duration. Thus, in 
addition to its four-year final offer on contract duration,' the Union has also proposed reopener 
provisions in August 2002 on the issues of residency and insurance. Such reopeners in the midst of 
the contract would defeat the very purpose for having a four-year contract 

Management argues that depending on the duration of their negotiations and/or any potential 
interest arbitration proceedings, the parties would have little or no stability in their relationship 
before the time would come for negotiating a successor collective bargaining agreement In light 
of this, the City's three-year proposal would satisfy the same goal of stability while permitting the 
negotiation of the residency and insurance issues at about the same time proposed by the Union (in 
August 2002), while expanding the negotiations process to allow bargaining over all contract issues 
for the following three or four-year period (depending on the wishes of lhe parties). Under the City's 
approach, with rnore "trade-offs" available for negotiations, colleetive bargaining will have a much 
greater chance to "succeed." 
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ISSUE 3-PARAMEDIC PREMIUM 

City's Final Offer: Effective 3/l/02, increase the paramedic premium from $2,100 
to $2,700 

A. External Comparables Justify A Slight Increase 
In The Paramedic Premium For Firefighters 

The City has remained close to the. bottom of those comparable communities that grant 
certified paramedics a monetary premium award (City Exs. Fl to F4). However, the parties 
voluntarily placed themselves in that position as early as the last year of the previous contract ( 1992" 
1996) (City Ex. Fl; Tr. 437). Again in the most recent contract, the parties again voluntarily agreed 
to a $2,100 paramedic premium that placed firefighters last among the external comparables for 
which the City was able to obtain paramedic premium information (City Ex. F2). In 2000, the City's 
paramedic premium was 44.50 percent below the average of the external comparables (City Ex. F2). 

Management submits all but three members of the bargaining unit will be certified 
paramedics by 2002 (City Ex. 4A, SC). As a result, an increase in the paramedic premium is a wide
ranging benefit that will positively affect almost the entire bargaining unit. In order to preserve this 
important incentive for firefighters to become certified paramedics, the City has chosen to grant an 
additional $600 for paramedic stipends in the third year of the City's proposed contract. Therefore. 
every certified paramedic in the bargaining unit will receive $2,700 in addition to their base wage 
rate. The additional cost to the City for this increase in the paramedic premium is approximately 
1.07 percent oflhe firefighters' March I, 2002 base pay (City Ex. s·C). 

This increase will ensure that the City maintains its relative position vis-a-vis the external 
comparables. 

B. The Arbitrator Should Not Automatically Award 
The City's Final Offer On Paramedic Premiums Just 
Because The Union Has Expressed Its "Acceptance." 

The Arbitrator should apply all oflhe factors set out in Section 14 of the Act in detennining 
whether to award the City's final offer on paramedic pay. Thus, although the external comparables 
suggest that an increase in paramedic pay is warranted to maintain the City's relative position among 
the comparables, other factors may militate against such an award. 

ISSUE 4 - HOLIDAY BENEFITS 

City's Final Offer: Effective 3/l/01, compensate employees who work the duty 
sh~ft starting on Christmas, New Year's Day, and 
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A. 

Thanksgiving Day at the rate of 1 % their regular straight time 
rate of pay for all such hours worked. 

External Comparables Justify The Creation Of A 
Holiday Benefit for Firefighters Who Work Holidays. 

Neither the Union nor the City are in disagreement over the nwnber of paid holidays that 
should be created. i.e., three. The parties do differ about the date when this holiday pay.will begin. 
The Union, based on its strategic decision to steadfastly adhere to its tentative agreement with the 
City, has simply re-proposed that these three extra holidays begin on March l, 2002. On the other 
hand, the City recognizes that its firefighters are losing ground to the other external comparables, 
and to maintain its relative position, an earlier adjustment is necessaxy. As a result, the City proposes 
that its holiday proposal begin a year earlier on March l, 2001. 

As previously explained, the cost of the City's proposal will be a 0.46 percent increase over 
the bargaining unit's base rate of pay as of February 28, 200 I, and another 0.46 percent increase over 
the bargaining unit's base rate of pay as of February 28, 2002 (City Bxs. SA to SB). In total, the City 
is proposing a 0.92 percent increase in holiday pay over the duration of its proposed three-year 
contract, beginning on March I. 2001, while the Union is proposing the same 0.92 percent increase 
in holiday pay for the duration of its proposed four-year contract, beginning on March l, 2002. 

B. The Arbitrator Should Not Automatically Award 
The City's Final Offer On Holiday Pay Just 
Because The Union Has Expressed Its "Acceptance." 

. Essentially, the only difference between the parties' offers on holiday pay is the timing of the 
pay: the Union has proposed that it begin on March 1, 2002 while the City has proposed that it go 
into effect a year earlier on March l, 200 I. 

However, what complicates this issue is the met that the Union and the City have offered 
divergent final proposals on the duration of the contract. Thus, the total cost of both parties' holiday 
pay proposals will largely depend on which duration ·proposal the Arbitrator chooses. If, for 
example, the Arbitrator chooses the City's duration and the City's holiday pay proposals, the 
bargaining unit members will obtain a total of a 0.92 percent increase (for the second and third years 
of the contract). However, if the Arbitrator adopts the Union's four-year contract duration proposal 
and the City's holiday pay proposal, the Union arguably will receive an unsolicited windfall in the 
second year of the contract: 

Percentage Increase Over 1999 Wages.Based On Four 
Possible Duration & Holiday Pay Proposal Combinations 
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(City Ex. 40). 

0.92% (in 3rd and 4th years of 
the contract) 

As the above chart demonstrates, one party will either receive less or more than what was originally 
intended if the Arbitrator '.'mixes" the holiday and duration proposals together. Therefore, it is 
important that the Arbitrator not automatically adopt the City's final offer on holiday pay without 
taking into account the "total compensation" that the bargaining unit will 
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ISSUES - HEALTH INSURANCE 

City's Final Offer: The Arbitrator should 'decide now whether to eliminate the 
PPO indemnity plan for employees hired after the signing 
date of this Agreement and to instead provide medical 
coverage through the City's alternate HMO program, and to 
change the employee co-pay for prescription benefits ($10.00 
per generic prescription and $15.00 per brand name . 
prescription), for all employees covered by this Agreement 

A. City Experiences Increasing Deficits 
In Its PPO Health Insurance Fund and Implements Cost 
Saving Measures with its Bargaining Units. 

Management argues, where. as here, an employer has uniformly applied cost containment 
measures to each and every one ofits employees, it is eminently reasonable to also apply those same 
measures to its bargaining unit employee~. 

I. The City Is Experiencing A Crisis In Rising 
Health Insurance Claims A.ad Has Proposed 
A Reasonable Solution To Addres.S The Problem. 

The City, like most of today's municipal employers, is experiencing ever-rising health 
inswance costs. Between 1992 and 2000, the City's PPO plan witnessed a 78 percent increase in 
the cost of claims dtawn from the PPO health insurance fund (City Ex. P4). This necessitated two 
special appropriations of $738,000 and $484,000 by the City Council in 1999 and 2000 in order to 
avoid overall deficits in those years (City Exs. P3A, P6A). 

To a self-funded entity like the City, whether the increased cost is due to an increase in 
medical costs or the gross number of claims is immaterial. What is material is the bottom line: the 
City is experiencing an ever increasing drain on its self-insured PPO fund. To compensate for this, 
employers like the City typically try to lessen the impact of costs by spreading them across all 
employee groups. 

The City has not sought to increase the percentage share of premiums fo.- all employees. 
Rather, it has sought to target the main problem, i.e., the PPO plan. From the City's perspective, its 
two proposals are uniquely crafted to address only increasing PPO costs. Both the prescription drug 
co-pay and participation proposals are limited only to the PPO plan. Therefore, the City has not 
recklessly proposed a wide-ranging cost saving measure that will ineffectively raise money from 
those employees who do not use the system. 

2. The City Has Proposed An Adequate 

-49-

Quid Pro Quo In Exchange For Its Health 
Insurance Final Offers. 

Furthermore, argues the Administration, this is not a case where the City is demanding 
"something for nothing." The City readily acknowledges that its final offer may result in a 
combination of inconvenience and minor extra costs for both current and future bargaining unit 
employees. However, the City has consciously taken that into consideration when developing its 
final benefit package. The City has offered an exceedingly generous package consisting of wage, 
paramedic premium, and holiday increases. Notably, the City has offered more than it needed to if 
it merely wished to maintain its relative position vis~a-vis external comparables. The City is 
therefore fully willing to "pay" for its health insurance proposals, and its "pay" in this case far 
outstrips any minimal monetary cost that the bargaining unit may confront. When one considers the 
fact that the City has already offered a total benefit package of S .53 percent in the second and third 
years of the contract (excluding step increases), the actual cost to the bargaining unit becomes 
negligible and more than compensated by the extra money in the form of wages, paramedic 
premiwns, and holiday pay. 

3. Bargaining-Unit Employees Already Enjoy 
A Moderate Net Health Insurance Benefit 
In Comparison To The External Comparables 

The Arbitrator must also keep in mind that the minimal cost involved with the increase in 
the prescription co-pays is also more than balanced by the net benefit that bargaining unit members 
receive in health insurance. As City Exhibit 0 demonstrates, the net benefit to employees is quite 
competitive with that of other external comparables. 

Furthennore, it must be noted that in terms of limiting participation in the PPO plan to only 
current employees (i.e., excluding newly-hired employees), it is significant that six of the eight 
external comparables also limit their employees' choice between a PPO or HMO (City Ex. N). For 
example, five external comparables only offer a PPO to their employees, while Oak Lawn offers only 
an HMO option. On the other hand, only ibe City and Oak Park currently offer a choice between 
HMOs and PPOs (City Ex. N). 

Thus, the City is asking for a change from the Union that six out ·of eight other external 
comparables already impose on their employees, i.e., a limitation to only one health insurance plan. 
Moreover, the City is only asking to apply this to newly hired employees, a proposal that will in no 
way affect current bargaining-unit members who may participate in the PPO plan. 

4. The City's Final Offer Should Be Adopted 
In Light Of The Fact That Every Other 
Bargaining Unit And Civil Service Employee 
Already Operate Under These Provisions. 
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Finally. and most importantly, the City has already secured this change from each of the other 
unions in the City, as well as having imposed it on non-bargaining unit personnel in the Police and 

·Fire Departments as well as all other ci vii service employees (City Ex. M 18). In short. 85.32 percent 
of the City's employees have had the prescription co-pay and the limitation on PPO participatjon 
imposed on them, with the IAFF remaining the lone holdwout (City Ex. MIS). 

5. The Union's Concerns Over Creating 
A Two-Tiered System Are Unsupported By 
Record Evidence And Should Be Disregarded. 

The only evidence the Union offers in opposition to the PPO plan changes is a somewhat 
nebulous fear regarding the creation of a "two-tiered" system. The argument apparently is based on 
a fear that granting benefits to one bargaining unit will generate jealousies and dissent among the rest 
of the bargaining unit. Essentially, the argument is premised on two major assumptions: (I) the 
HMO plan provides services that are inferior to the PPO plan; and (2) firefighters will naturally 
resent other more senior firefighters for enjoying the benefit of"choice." However, the record is 
completely devoid of any such evidence, other than the opinions of Firefighter Grant and the writings 
of a Harvard Law School student. 

First, there is absolutely no evidence anywhere in the record that suggests the City's HMO 
plan is inferior in tenns of benefits than the PPO plan. In tact, the level of certain benefits under the 
HMO plan are actually better than under the PPO plan. The HMO plan, for example (City Ex. J8), 

·· has no maximwn lifetime dollar limitation, unlike the PPO plan, which has a 1 million dollar 
maximwn coverage per covered person (City Ex. 13). Moreover, the HMO plan generally offers 
lower employee premiums. no co-pays for prescription drugs. and better vision coverage (City Exs. 
16, JS). Depending on the subjective opinion of any one individual, a 1 million dollar limitation 
might be deemed to be a major drawback to the PPO plan. 

In the Administration's eyes, this subjective element in detennining the relative desirability 
of a PPO versus HMO plan makes it inherently impossible to evaluate whether the PPO plan is 
indeed inferior to an HMO. At the very least, any attempt to prove this proposition would certainly 
take more time and effort than the Union has chosen to invest in this proceeding. The record 
evidence as it now stands tends to prove the exact opposite of the Union's contentions. i.e., that 
HMOs are perceived as a more desirable alternative than a PPO plan. For example, G.rant himself 
admitted that he and his fellow firefighters believe that the current HMO plan works ''pretty well" 
(Tr. 533, 540). Second, approximately 68 percent of the bargaining unit has voluntarily chosen to 
participate in the HMO plan (City Ex. LI to L3). This begs the question of why so many bargaining 
unit personnel would chose the HMO ifit truly was an "inferior product." 

There is also no evidence that the so--called ''two-tiered" system will result in dissension 
among younger and older firefighters. 
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Also, the City points out that the IAFF itself here and externally (as well as other internal 
comparables) have agreed to numerous "twowtiered" provisions on such important issues as sick 
leave buyback (City and IAFF and Oak Lawn and IAFF); longevity (Bolingbrook and IAFF); 
annual stipends and vacation schedule (Berwyn and IAFF); residency, vacations and clothing 
allowance (Calumet City and IAFF); and paramedic certification (Bolingbrook and IAFF and 
Evanston and IAFF and Oak Park and IAFF): 

1. 

2. 

3. 

AFSCME.City contract: Sick Leave payout - employees hired after April 
l, 1987 are paid for half sick leave accumulated. provided that employee has 
met all state retirement obligations (Sec. 18.5) 

longevity ($ec. 19.3) 

new .employee probationary period - 180 days; promoted employees - 60 
days (Sec. 11.4 & 11 ;S) 

Residency exception for those employees employed as of 1978 (Sec. 22.2) 

SEIU-City contract: Sick Leave payout-employees hired after April I. 
.l.2ll are paid for half sick leave accwnulated, provided that employee has 
met all state retirement obligations (Sec. 13.5) 

Longevity pay schedule (Sec. 16. 7) 

new employee probationary period - 180 days; promoted employees - 60 
days (Sec. 7.4) 

employees hired before May l, 1997 receive 3 personal holiday days, while 
employees hired after May 1, 1997 receive one personal holiday day (Sec. 
15.1) 

Residency exception for those employees employed as of 1978 (Sec. 18.4) 

FOP-City Contract: Sick Leave payout-employees hired after March 31, 
1995 are . paid for half of sick leave hours accumulated, provided the 
employee has met all state mandated retirement obligations (Sec. 19.4 & 
19.5) 

Residency exception for employees employed in 1978 (Sec. l S.2) 
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4. 

5. 

6. 

7. 

8. 

9. 

IAFF-Cill' contract: Sick leave payout-employees hired after January l, 
1986 are paid for half of sick leave hoUIS accumulated, provided the 
employee has met all state mandated retirement ooligatioos (Sec. 13.5 & 
13.6) 

Bolinebrook: Two-tiered longevity schedule, with two different schedule 
for·employees hired before and after January 1, 1995 (Art. XV, Sec. 5) 

. paramedic decertification - employees hired after January 1995 may be 
required to maintain their paramedic certification for 12 years (Art. XV, Sec. 
7) 

two-tiered wage schedule based on date of hire of January l, 1995 
(Appendix A) 

~: Annual stipend for fire investigators varies based on date of hire 
on or before July l, 1995 (p.13) 

l 0 vacation days for employees hired before August 31, 1993; graduated 
schedule for those employees hired after Aug~t 31, 1993 (Art. XV, Sec. 
2) 

Calumet City: new employees receive a $500 clothing allowance, while 
cWTent employees receive 4 how:s holiday pay in lieu of clothing allowance 
(Art.XIV) 

two-tiered vacation schedule based on May l, 1996 date of hire (Art. XX) 

Residency exception for employees who have 20 years of service (Art. 
XXVI) 

Evanston: volunteer paramedics hired from 1983 list must remain 
paramedics for remainder of his/her license, while employees hired after 
August 18,1986 must remain paramedics (Sec. 15.3) 

Oak Lawn: Two-tiered sick leave payout system at retirement for employees 
hired before January 1, 1979 (Sec. SJ 1) 
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10. Oak Park: Multi-tiered paramedic certification schedule, with requirements 
to maintain paramedic license (Sec. 19.3) 

(City Ex. 3). 

Based on these provisions, management says it is clear that a two-tiered system is not an 
unusual provision in /AFFcollective bargaining agreements in Waukegan and elsewhere. Indeed, 
the surprising frequency and variety of these tenns defeats any notion that they normally create 
dissension among the bargaining unit's ranks. Suffice it to say, there is absolutely no evidence that 
such terms have created dissension in the bargaining units of the external and internal comparables, 
and there is likewise no reason to believe that the City's health insurance provis_ion will create a 
problem for the IAFF's bargaining unit in this case. 

ISSUE 6 - RESIDENCY & HEALTH INSURANCE REOPENERS 

City's Final Offer: Status Quo 

A. Arbitrators Hesitate to Award Final Offers That 
Result In Subsequent Bargaining And Arbitration. 

Management asserts the Union's residency and insurance reopeners should be rejected 
because they contravene the basic principle that arbitration awards should not be used to generate 
additional bargaining and/or arbitration. 

Assuming the Arbitrator picks the City's three-year proposal, the Union's residency and 
insurance reopeners would necessitate the parties going back to the bargaining table a little over a 
year after the interest arbitration proceeding in question is concluded. Moreover, the reopener would 
impose further bargaining (and potential interest arbitration) obligations that would extend well 
beyond the contract's expiration date and into the midst of the parties' negotiations for yet another 
successor contract. The prospect of simultaneous negotiations and interest arbitration proceedings 
is not a preferable solution, in light of the potential hard feelings and recriminations that so often 
arise in such proceedings. The .. spill over effect" of the interest arbitration into the negotiations is 
an unacceptable prospect that should not be created. 

Furthermore, the separate bargaining on the issues of residency and insurance makes little 
sense and should be avoided at all costs. As the Arbitrator well knows, collective bargaining is a 
process of concessions. However, the Union's proposal would only allow bargaining and potential 
trade-offs on two issues, thereby limiting their flexibility in achieving an overall contract settlement. 
The less a party has to bargain with, the less likely it is that the party will be able to create a 
compromise solution that is favorable to everyone. 
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The City asserts that if the Arbitrator adopts the Union's fow--yea.rcontract duration proposal, 
a residency and insurance reopener would still deprive the parties of any repose that they may have 
had dw-ing a "bargaining-free" contract. The following time line would be created under such a 
scenario: 

I. Parties Execute Current Contract Sometime In Mid~2001 
(depending of course on the timing of the Arbitrator's 
decision); 

2. August 2002 - bargaining on residency begins; 

3. By September 2002 interest arbitration may be invoked; 

4. Depending on the availability of an arbitrator, a hearing and 
ultimate decision may not be rendered until March to May 
2003 

5. January 2004 - bargaining begins on a successor agreement, 
with the "loser" of the earlier negotiations/ interest arbitration 
issue(s) attempting to arbitrate a change in the earlier award. 

Therefore, if the Arbitrator grants both the Union's duration and reopener proposals, the 
parties will have approximately 21 months or less of"bal:gaining-free" time. However, these 21 
months may be reduced even more based on delays in the issuance of either this arbitration decision 
or the residency decision. In addition, these 21 months are not sequential. Rather, the parties will 
have a lillle over a year between the end of this arbitration proceeding and the beginning of 
residency and insurance negotiations in August 2002, and approximately nine months or /us 
between the end of the residency and insurance proceediDgs and the beginning of successor 
negotiations. 

B. The Union Cannot Carry Its Burden Of Proving 
Why The Issue Of Residency Should Be Reopened 
For Negotiations On August 2, 2002. 

The Union has the burden of proving why the residency issue should be reopened before 
actual negotiations begin for a successor contract. Since the IPLRA was amended in 1997 to 
designate residency as a mandatory subject of bargaining, see 5 ILCS 315/l 4(i), numerous lllinois 
interest arbitrators have entertained attempts by unions to overturn long-established residency 
requirements. See, e.g .• City of Lincoln, S-MA-99-140 (Nov. 12, 2000) (Perkovich, Arb.); City of 
Calumet City, S-MA-99-128 (Oct. 12, 2000) (Briggs, Arb.). In many of these arbitration decisions, 
unions have presented evidence regarding safety and socio-economic concerns to justify a departure 
from the status quo. For example, in City of Calumet City, Arbitrator Briggs found significant the 
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fact that police officers' lives had been threatened by arrestees, some of whom lived in the same· 
community and were aware of the addresses of the arresting police officers. 

Here, on the other hand, the Union has failed to present one scinti/lum of evidence showing 
why the City's residency ordinance has adversely impacted the working conditions of the bargaining 
unit. By extension. argues management, there is absolutely no evidence of why the Union needs to 
reopen the issue of residency before the expiration of the parties' next contract. Simply put, if 
residency was such an important issue for the firefighters, why did they agree to postpone it in the 
first place? Firefighter Grant himself answered this que1$tion when he implied that "money" was 
more important to the bargaining unit members than residency. This damning admission highlights 
the overall lack of immediacy in the Union's entire litigation of the residency issue in these 
proceedings. 

As a final note, the City points out that nowhere is there evidence of crime. Nowhere is there 
evidence of unreasonably high housing rates. Nowhere in the record is there evidence of poor 
schools. Nowhere is there evidence of deficient shopping or other services. Nowhere is there 
evidence of threats against firefighters and their families, as seen in City of Calumet City. If these 
concerns really existed, one would assume that the firefighters would not have chosen "money" over 
residency when they ratified the parties' tentative agreement. That they did not destroys any notion 
that an accelerated negotiation schedule is necessary under the Union's proposed four-year 
agreement. Needless to say, such a lack of evidence cannot and must not justify awarding of the 
Union's reopener proposal. 

C. The Union Bas Failed To Prove That The Parties 
Failed To Adequately Bargain Over The City's 
Insurance Proposals During Negotiations. 

Like the residency issue, the Union has completely failed to justify the need for a 
postponement of a consideration of the City's health insurance proposals. There is no suggestion 
that a significant event will occw- between now and August 2002 that will justify such a delay on the 
current issue. There is also no evidence that the Union would be willing to make concessions in 
August 2002, in light of the fact that it was totally unwilling to give concessions to the City in this 
latest round of negotiations. 

Contrary to the Union's claim, sufficient bargaining has already taken place on the health 
insurance issue between the parties. The Union knew that the City had obtained insurance 
concessions from the police unions months earlier. Thereafter, discussions were held between the 
parties on February 25, March 20, April 4, April, 7, and April 10, 2000, with the Union never 
offering even one counter-proposal lo /he City's proposal. In his testimony, Firefighter Grant could 
not explain the reason for this failw-e other than the Union wanted to "maintain what we had because 
it's a good choice." 

-56-



The Union has the burden of proving that the parties did not fully explore the contested 
issues. Indeed, the City is unaware of any existing legal precedent that stands for the proposition that 
a party has an obligation to offer multiple and varied proposals in order for bargaining to have 
occurred, especially where its proposal mirrors earlier concessions obtained from all other 
represented employees. Keep in mind that the sum total of bargaining between the parties include 
the following: 

1. 

2. 

3. 

The City settled with three other unions months before 
negotiations with the IAFF begun; 

The City made its health insurance proposals consistent with its 
settlements with the other City unions; and 

The Union repeatedly rejected those proposals without tendering 
any counter-proposals in return. 

Analogizing to the principle ofimpasse under public and private sector labor board case law, 
the City in no way had an obligation to move from its initial position in order for a bargaining 
impasse to have occurred. 

Here, the City is nol claiming the Union has failed to engage in serious negotiations. The 
City recognizes that the IPLRA grants a party the right to engage in hard bargaining, even if that 
entails repeatedly saying "no." What the City is arguing is that both parties engaged in serious "hard 
bargaining." The City made a proposal, and the Union repeatedly said "no." The IPLRA requires 
nothing more of the parties before either one avails themselves of the compulsory interest arbitration 
procedures under the Act. Th.ere is simply no evidence that further bargaining would in any way 
help the parties resolve their differences, and, therefore, the Arbitrator must not postpone the 
resolution of this important issue until August 2002. 

ISSUE 7 - MINIMUM CALL BACK 

City's Final Offer: Reduce the minimum call-back pay, which is paid at the rate of time and 
one--balf, from the current four (4) hours to two (2) hours 

A. The City Experiences A High Number Of 
Call Backs That Last Less Than Four Houn 

Since 1998, the City's Fire Department has experienced a large number of .. call-backs," i.e. 
occasions where a firefighter was required to return back to the station from home, in which the 
firefighter worked less than four hows but still got paid a minimum of four hours at time and half 
pay. Article VI of the collective bargaining agreement provides for "call-backs:" 
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An employee called back to work for mandatory emergency off-shift recall by an Officer or 
his designee after having gone home shall receive a minimum of four (4) hours' pay at one 
and one-half(l Y2) times the hourly rate. Each hour spent in excess of four (4) hours on call
back work shall be paid for at one and one-half (I V2) times the hourly rate. 

(Jt. Ex. 1, Art. VI). 

As City Exhibit R demonstrates, firefighters were called back to work on 15 occasions from 
1998 to 2000. On 12 of those 15 occasions (80 percent), the firefighter(s) worked longer than 2 
hours (City Ex. R). On three occasions, a firefighter(s) was called back but worked an hour or less 
(City Ex. R, Tr. 474). On each of these fifteen occasions, the number of called- back personnel 
ranged from as low as one employee to as high as 11 (U. Ex. 39). 

B. The Public Interest Requires The Reduction 
Of Minimum Guaranteed Call Back Pay. 

The goal behind providing a guaranteed amount of pay for a call-back is to compensate an 
employee for the inconvenience of being called away from home. A minimum number of hours is 
typically guaranteed in order to avoid situations where the call back results in only a short period of 
work time. In the City's case, approximately 80 percent of all call back cases involve work that 
exceeded 2 hours (City Ex. R). Such a statistic demonstrates that in most cases, if a firefighter is 
called back to work, he will indeed perform a substantial amount of work for which he or she will 
be duly compensated. · 

Therefore, a minimum guarantee of 4 hours of pay is largely unnecessary. Two hours is more 
appropriate, where the vast majority of call backs last more than two hours anyway. Under the City's 
proposal, .these individuals will be compensated for the amowit of work they actually perform. Most 
significantly, however, is the cost savings that will be. realized by avoiding a windfall for those 
firefighters who work less than an hour on a call-back. It is inherently unfair to the City and its 
residents to compensate a firefighter for almost three extra hours of pay for perfonning only 0.8 
hours of work (City Ex. R). A tw~hOQr minimum guarantee is more than adequate to both 
compensate a firefighter for the inconvenience of call back while at the same time avoiding the 
possibility that the firefighter will be "under-compensated" by working only a short period of time 
on the call-back. 

ISSUE 8-SICK LEAVE MAXIMUM ACCRUAL 

City's Final Offer: Reduce maximum sick leave accrual from 900 hours to: 
800 -1st year of contract 
700 - 2nd year of contract 
600 - 3rd year of contract 
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A. 

with the City purchasing the excess on or about May l of each year in a 
lump sum amount equal to one-half the hourly rate for each excess hour 

* • * 

IAFF Bargaining Unit Members Have A 
Maximum Sick Leave Hour Accrual That Is 
Unreasonably Higher Than Other Bargaining Units. 

Article XIII, Section 13.1 of the parties' agreement provides for a maximum sick leave 
accrual of 900 hours for IAFF bargaining unit personnel (Jt. Ex. I). This is larger than any other City 
bargaining unit. For example, AFSCME, SEIU, and the FOP bargaining units have a maximum 
accrual of 400, 400, and 720 hours, respectively (City Ex. SI). Likewise, the City's non-union 
personnel have a maximum sick leave accrual of only 400 hours (City Ex. Sl). In terms of 
percentage of scheduled work hours, the Union's maximwn sick leave accrual benefit constitutes 
34.72 percent (City Ex. Sl; Tr. 476). 

Based on this internal comparables evidence,justification exists for deviating from the status 
quo in this case. It is highly unreasonable for the Union to have a benefit so far in excess of the other 
bargaining unit employees in the City. Even compared with the FOP, the Union enjoys 180 hours 
of extra additional maximum accrual (City Ex. S 1 ). 

The City's proposal would reduce the disparity between bargaining units in a controlled and 
reasonable manner as follows: 

2000 
2001 
2002 

800hours 
700 hours 
600bours 

30.86 percent of scheduled work hours 
27.01 percent of scheduled work hours 
23.15 percent of scheduled work hours 

(City Ex. SI). Even by the third year of the contract. the IAFF's maximum accrual rate would still 
be greater than that ofSEIU, AFSCME. and non-union personnel. In addition, the bargaining unit's 
percentage of scheduled hours in 2002 will still be much higher than the 19 .23 percent enjoyed by 
AFSCME, SEIU, and non~union employees (City Ex. S l ). As a result. the Arbitrator should choose 
the City's final offer on this issue in order to eliminate the gross inequity between the IAFF 
bargaining unit members and other City employees. 

ISSUE 9-RETROACTIVITY 

City's Final Offer: Status quo (i.e, retroactivity only on straight time hours) 

A. The Union's Final Offer Should Be Rejected 
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Because It Is A Significant Deviation From 
The Parties' Negotiated Status Quo. 

At the outset, it is important to point out the narrow issue that is presented to the Arbitrator 
for decision on the issue of retroactivity. That narrow issue is whether the retroactive salary 
adjustment should extend to overtime hours worked between March 1, 2000, and the effective date 
of the Arbitrator's award. Thus, under both parties' final offers full retroactivity will be paid for all 
regular hours of work between the last day of the old contract and the next payroll period 
immediately following the issuance of the Arbitrator's award. 

The Arbitrator should accept the City's final offer on retroactivity and deny the Union's 
proposal for two basic reasons. First, the Union's final offer for retroactive overtime pay is a 
dramatic change from the parties' previous contract language: 

The rates of pay reflective in the Salary Schedule, Appendix A, shall be retroactive to March 
1, 1996 on all straight lime hours worked for all persons who were in the Bargaining unit 
since Mach 1, 1996, and who are currently in the Bargaining Unit at the time this Agreement 
is executed. 

(Jt Ex. I. Section 8.4) (emphasis added). As a result, the Union's proposed change constitutes a 
departure from the parties' negotiated status quo, and the Union therefore bears the burden of 
proving the need for such a change. However, the Union has not proven that the parties' current 
retroactivity provision is in any way unworkable or unfair to bargaining unit members. 

ISSUE 10-ARBITRAIOR SELECTION PROVISION 

City's Final Offer: Status Quo ((1) no limitation on membership qualifications; (2) first 
strike is done by party requesting arbitration; and (3) arbitration panels 
consist of five arbitrators). 

A. The Union's Proposed Change To The Parties' Arbitrator 
Selection Provision Constitutes Regressive Bargaining. 

As an initial matter, management argues the Arbitrator arguably has no jurisdiction to decide 
this issue, because the Union's proposal constitutes a regressive bargaining proposal, and by 
extension, a permissive subject of bargaining. However, without waiving the right to pursue 
appropriate remedies before the Illinois Labor Relations Board ("ILRB"), the City will not object 
to the Arbitrator's consideration of the merits of the issue in this proceeding. 

When negotiations began for a successor collective bargaining agreement on January 26, . 
2000, the Union submitted its initial proposals, none of which sought a change to the parties' 
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existing arbitration selection procedure found in Article V, Section 5.1 of the prior contract (City Ex. 
W-attachment C). Subsequently, the parties met for negotiations on the following dates: 

February 2S, 2000 - Union tendered its initial first proposals. none of which sought a 
change to the parties' arbitrator ~lection procedlll'C; 

March 20, 2000 - both parties tender modifications to earlier proposals, none of which 
addressed the arbitrator selection procedure; 

April 4, 2000 - both parties tender modifications to earlier proposals, none of which 
addressed the arbitrator selection procedure; 

April 7, 2000 - both parties continue to negotiate new proposals in an attempt, to settle the 
collective bargaining agreement, but no mention is made of changes to the parties' arbitration 
selection procedure; 

April I 0, 2000- both parties met under the auspices of Federal Mediator Wesley Jennings, 
and for the first time, legal counsel Dale Berry and James Baird attended. No mention was 
made of changes to the parties' arbitration selection procedure; 

May 17, 2000- both parties met under the auspices of Federal Mediator Wesley Jennings, 
along with Dale Berry and James Baird in attendance. For the ftrst time. the Union 
proposed changes to Article.5, Section 5.1 of the parties' contract, seeking modifications to 
the arbitrator selection procedure, including (1) an increase in the number of arbitrators on 
an arbitration panel from 5 to 7; (2) a requirement that any Arl>itrators must be members of 
the National Academy of Arbitrators and located in a three-state area; and (3) the party 
making the first strike is determinated by a coin toss. 

(City Ex. W-fact statement attached to the Charge; Tr. 587-88). 

As the above bargaining history demonstrates, the Union. without explanation. waited Wltil 
the parties' seventh barg;:tining session to propose its changes to the arbitrator selection process. 
According to well-established public and private sector precedent, such a never-before-seen proposal 
introduced at such a late stage in negotiations constitutes regressive bargaining in violation of 
Section lO(b)( 4) of the Illinois Public Labor Relations Act. See Village of Maywood, IO PERl 12018 
at X-108 (lSLRB AU 1994) ("Likewise, bad faith can be inferred from a party's introduction of 
·significant new proposals late in the negotiations."); Virginia Holding Corp., 293 N.L.R.B. 182, 184 
(1989) ("piecemeal introduction of ... significant new bargaining demands at comparatively late 
stages in negotiations could only have hampered the bargaining process and . . . constitutes 
additional evidence of bad-faith bargaining"). By extension. since the Union's late proposal 
constitutes regressive bargaining, the City arguably has no obligation to entertain such a proposal, 
unless it voluntary chooses to discuss it In support of this position. the City has filed an unfair labor 
practice charge against the Union for a violation of Section 10(b)(4) of the Act. which is still being 
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investigated by the lLRB (City Ex. W). However, in a good faith effort to resolve its differences 
with the Union, the City will not object to the Arbitrator considering the Union's arbitrator selection 
issue and rendering an award in the matter. 

B. The Union Has Not Ca1Tied Its Burden Of 
Proving A Necessity For Upsetting The 
WeU~Established Status Quo On This Issue. 

The Union's final offer should not be selected because it constitutes a change from the 
parties' status quo, which the Union has entirely failed to justify. This Arbitrator has previously 
recognized the well-established arbitral principle that "if one party is making an wiusual demand or 
one that substantially alters past practice, it is not uncommon for the interest neutral to place the 
burden of persuasion upon the proponent of such a proposal." Marvin F. Hill, Jr. & Emily 
DeLacenserie, interest Arbitration Criteria in Fact-Finding & Arbitralion, Evidenliary & 
Substantive Consideration, 74 MARQ. L. Rev. 399, 41 S ( 1991). 

In this case, the status quo is clear and undisputed: the parties have mutually agreed upon the 
arbi~tor selection procedure in their last two collective bargaining agreements dating back to March 
1, 1992 (City Ex. W-attachment B). Therefore, the Union has the burden of demonstrating to this 
Arbitrator how this old system has not worked or has created due process problems for the Union. 
See City of Belleville, S-MA-99-193 at 17 (Mar. 19, 2000) (Hill, Arb.). 

Here, the record is completely devoid of any evidence that the parties' arbitrator selection 
procedure has not worked. During Chief Perkey's tenure as the City's Fire Chief, t/1e parties have 
not Jiad one single grievance proceed to arbitration. Indeed, ever since Chief Perkey began his 
employment with the City's Fire Department in 1972, there has only been one grievance that has 
proceeded to the arbitration stage, although it was eventually settled before the actual arbitration 
hearing. 

This is quite a remarkable record of amicable labor relations between the City and the Union. 
Therefore, the Union's proposal begs the question: why is this issue ofsuch a pressing nature to the 
Union's constituency, when the Union waited until the seventh bargaining session to raise it? 
Curiously, the proposal was tendered by the Union at about the same time that the Union's counsel, 
Dale Berry, became involved in the negotiations (City Ex. W). Based on Berry's explanation on the 
first day of hearing, it appears that the proposal is grounded not so much on the bargaining unit 
members' concerns as Berry's own personal opinion of how the City has "been taking advantage of 
the Union:" 

To me, I mean just so you understand where I'm coming from, this, if nothing else, defines 
why, as you see these exhibits, it's realJy symbolic of how this City's been getting over on 
this local for a long, long time. 
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(Tr. 25-26). Needless to say, more evidence is needed to justify a deviation from a provision that 
has remained wichanged in the parties' agreements since 1992. 

In short, the process has worked, to the extent that the parties have not been disadvantaged 
in the selection of an arbitrator. Until a party can present evidence that there is a need to change the 
process, the Arbitrator should decline to change the voluntarily bargained for s1a1us quo. 

C. E:xtemal And Internal Comparables Do Not 
Justify The Adoption Of The Union's Offer. 

Finally, the collective bargaining agreements from the internal comparables fully supports 
the status quo on this issue. Significantly, each and every one of the City's contracts with its other 
bargaining units contain exactly the same arbitrator selection process as that found in the IAFF's 
contract: 

FOP 5 no arbitration requestor 

SEIU Local 73 5 no arbitration requestor 

AFSCME 5 no arbitration requestor 

(City Exs. XYZ4 to XYZ9). 

Thus, the speculation that the parties' arbitrator selection procedure unfairly prejudices the 
Union is unpersuasive, in light of the adoption of the same procedure by the City's other three 
bargaining units. To justify a departure from the status quo, something more is required than simply 
a split between external and internal comparables. 

. Since the parties have never even processed a grievance all the way to completion of an 
arbitration hearing, and the City has the same arbitration selection process in its other three union 
contracts, it is premature at this point to justify changing the parties' agreement without evidence of 
how ihe process "is broken." As a result, the Arbitrator must choose to retain the parties' slalus quo, 
and reject the Union's proposed changes to the arbitrator selection procedure. 
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V. DISCUSSION 

A. PRELIMINARY MA1TERS 

1. The effect of the parties' tentative aereement 

The City submitted a number of arbitration decisions at the hearing in support ofits position 
that the parties' tentative agreement cannot be accorded any weight in interest arbitration. The 
Firefighters argue that those decisions do not stand for such a sweeping proposition. Rather, like all 
decisions, they are correctly understood in relation to their facts. In the cases of Waterloo and 
Illinois FOP Labor Council, ISLRB, S-MA-97-198 (Perkovich, November 1999); Oak Brook and 
Teamsters Local 714, ISLRB, S-MA-96-73 (Benn, August 1996); and Peru and Illinois FOP Labor 
Council, ISLRB S-MA-93-153 (Berman, March 1995), the arbitrators did not completely discount 
the importance of tentative agreements, in the Union's view. 

In the Peru decision, Arbitrator Herb Berman did not find that the facts of the dispute 
warranted ascribing importance to the tentative agreement, but nonetheless held that "[a] tentative 
agreement may be considered, but it is not dispositive. The weight to be given a tentative agreement 
necessarily varies with circumstances, but it does not have the same weight as the facts set out in 
Section l 4(g}." Id. at '18. In the Oak Brook decision Arbitrator Edwin Benn properly accorded a 
rejected TA weight. The fact that the tentative agreement was not ratified by the union merely 
mitigated against the employer's burden of proof. In Arbitrator Benn's view: "the parties' well
ftamed arguments which are supported by authority serve to negate each other - the Village argues 
that the Union's bargaining team agreed; the Union argues that the Village must demonstrate why 
a change in the status quo is required." Id. at 5. FinaHy. Arbitrator Perkovich did not reject the 
importance of tentative agreements in the Waterloo decision. He simply remarked that the TA was 
not relevant in that case, because "there is no evidence in this record that the Union acted for this 
purpose [to seek more than it agreed to] or in some other fashion indicative of bad faith." Id at 3. 

Arbitrator Peter Meyers, in CounJy. of Sangamon, S-MA-91-54 at 6~7 {February 12, 1999) 
recognized the inherent paradox that would be created if one relied on a tentative agreement as 
evidence of the hypothetical agreement that the parties would have reached if left to their own 
devices: 

Tentative agreements reached during the course of collective bargaining sessions are just 
what their name suggests, tentative. A tentative agreement on an issue has been reached by 
the parties' bargaining representatives does not represent the final step in the collective 
bargaining process; such an agreement instead is more of an intermediate step. For a 
tentative agreement to acquire any binding contractual effect, it generally must be presented 
to the parties themselves, ratified, and ultimately executed bt;fore it may be imposed as 
binding upon the parties' relationship. 
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Arbitrator Meyers went on to assert that tentative agreements cannot be given weigJtt in a subsequent 
proceeding: 

... [T]he tentative agreements cannot be given great weight, or even any weight at all. 
because they do not necessarily represent what the parties would have agreed to if they had 
successfully negotiated a complete collective bargaining agreement. The so-called "busted 
TA' s" therefore will not be considered in the resolution of the impasse issues presented in 
the proceeding. 

Ai:bitrator Meyers' blanket position does not reflect what I believe to be the better weight of 
arbitral authority. In Village a/Schaumberg and Schaumberg FOP Lodge No. 71, S-MA-93-155 
(Fleischli, September 1994). Arbitrator George Fleischli held that in certain circumstances tentative 
agreements may be relevant in assessing the reasonableness ofa party's offer. In this context, the 
inquiry focuses on what the surroWlding facts tell about the reasons for a party's rejection of a TA. 
His words are instructive in this proceeding: 

It would be clearly inappropriate, under the law, to treat the tenns of the tentative 
agreement as controlling. As the Union points out, both parties understood that the tenns of 
that agreement were tentative in the sense that it was subject to ratification by both parties. 
However, the Village does not argue that the terms of the tentative agreement should be 
treated as controlling herein. Instead, it argues that they should be given great weight. 

• • • 
In dealing with this aspect of the dispute, a balance must be struck. On the one hand, 

it is important that the authority of the parties' collective bargaining team not be 
unnecessarily undermined. Specifically, in the case of the Union, its bargaining team ought 
not to be discouraged from exercising leadership. Some risk taking must occur on both 
sides, if voluntary collective bargaining is to work and arbitration avoided, where possible. 
Clearly. the Union's membership had the legal right to reject the proposed settlement 
However, the Un.ion's membership (and the Village board) must understand that, while it is 
easy to second guess their bargaining teams, whenever a tentative agreement is rejected, it 
undermines their authority and ability to achieve voluntary settlements. 

On the other hand. serious consideration should be given to the stated or apparent 
reasons for either party's rejection of a tentative agreement. If, for example the evidence 
were to show that there was a significant misunderstanding as to the terms or 
implications of the settlement, those terms ought not to be considered persuasive. 
Under those circumstances, there would be, in effect, no tentative agreement. However, 
if the terms are rejected simply because ofa belief that it might have been possible to 
"do a little better," the terms of the tentative agreement should be viewed as a valid 
indication of what the parties• own representatives viewed as a valid indication of what 
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the parties' own representatives considered to be reasonable and given some weight in 
the deliberations. 

Id at 33~34 (emphasis supplied). Arbitrator Fleischli subscribed to the view that interest arbitration 
is merely a continuation of the bargaining process, and, therefore, that "the function of the arbitrator 
should be to try and approximate the agreement the parties would have or should have reached 
themselves, knowing that either party could force the impasse into an interest arbitration 
proceeding." Id. at 34. 

l am convinced that Arbitrator Fleischli makes the better argument regarding the weight to 
be accorded tentative agreements. Like Mr. Fleischli, I am on record as concluding that an interest 
Arbitrator should strive to award a position the parties would have.reached if both parties were left 
to their own devices, including, but not limited to, a strike. See, Marvin Hill and Emily 
Delacenserie, lnterest Arbitration Criteria in Fact-Finding& Arbitration, Evidenliary& Substantive 
Consideration, 14 MARQ. L. Rev. 399 (l 99 l)(herein "Hill & Delacenserie"). A tentative agreement 
indicates what the parties, or their duly-appointed representatives, though/ was a result otherwise 
conducive to their interests. They are the insiders and presumptively know the environment and 
numbers better than any neutral. While certainly not dispositive (nor "res judicata") of a specified 
result in an interest arbitration, a party would be hard-pressed to argue that a tentative agreement 
should be ignored by an arbitrator. lt is from this prospective. as outlined by Arbitrator Fleischli 
above, that the parties' final offers are analyzed. 

Applying the above principles, is there reason not to accord the tentative agreement "serious" 
weight? 

Management argues that the City's bargaining team made a series of mistakes regarding its 
evaluation of the tentative agreement proposed by the Union. In management's words: 

First, and most importantly, the City's bargaining team erred in its calculations of the 
total cost of the Union's final offer of 4 percent wages for each of the four years of the 
proposed contract (Tr. 349; U. Ex. I). Chief Negotiator Baird confused the Union's offer of 
4 percent plus a 2 percent equity with an earlier, off~the-record Union proposal of an annual 
4 percent plus a 1 percent equity adjustment (Tr. 349, 373-74). As a result, the City's 
bargaining team grossly underestimated the total wage cost of the four-year contract. 

Second, Baird failed to recognize the fact that the Union was proposing a wage 
system that involved "double-compounding" (Tr. 349-50). For example, the Union's 
proposal (which is identical to the Union's current final offer in this proceeding). involved 
a 6 percent total wage increase for each year of the contract, consisting of a 4 percent cost-of
living wage adjustment plus a 2 percent equity adjustment. However, the Union's proposed 
2 percent equity adjustment was applied to the wage adjustment after the application of the 
4 percent cost-of-living increase. As the following chart demonstrates, the City's lead 
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negotiator added the total percentage from each year for a simple total of24 percent (Tr. 3 73-
74 ), underestimating the total wage costs of the Union• s four-year proposal by 2.62 percent: 

City's Miscalculation 
2000=06% 
2001 =06% 
2002=06% 
2003 =06% 

TOTAL =24% 
INCREASE 
(City Ex. 6). 

True Cost of Union's Proposal 
2000- 4% + l04.00o/o(2%)=6.08% 
2001- 4%(106.08%) + 110.32%(2%)=6.45% 
2002- 4%(112.53%)+ 117.03%(2%)=6.84% 
2003 - 4%(119.37%) + 124.J4o/o(2%) = 7.25% 

TOTAL =26.62% 
INCREASE 

Third, the compressed bargaining/mediation time (2!12 hours) contributed to Baird's 
failW'C to compare the Union's offer to other external comparable communities (Tr. 350). 
Baird and the bargaining team only later realized that by adopting the Union's proposal, the 
City's traditional economic position vis-a-vis comparable communities with regard to wages 
would have drastically increased, without consideration of the City's relatively inferior and 
deteriorating economic position vis-a-vis communities such as Evanston (Tr. 350). 

Fourth, Baird failed to consider the lucrative total economic package that the IAFF 
bargaining unit employees would obtain, when one also factored in the tentatively agreed to 
increases in paramedic pay and holiday pay (Tr. 350). 

Fifth, and finally. the bargaining team grossly underestimated the impact the 
economic settlement with the IAFF would have on other City bargaining units, most notably 
the FOP. Within a day after the tentative agreement with the IAFF was announced, an FOP 
representative bitterly complained to City representatives about the settlement, claiming that 
the figures grossly exceeded what the FOP bad agreed upon. Significantly, the FOP had 
understood when they settled their own contract with the City (which included the City's 
requested insurance changes) that the City would not proceed to grant more to the IAFF (or 
any other union) in later contract negotiations (Tr. 351). 

With these errors under discussion, the City Council voiced its strong opposition 
when its bargaining team presented the tentative agreement (Tr. 351 ). 

(Brief for the Employer at 11-13). 

I credit the City's arguments, at least to the extent of advancing a valid case fornot according 
significant weight to the parties• tentative agreement as lo wages. The miscalculations cited above, 
coupled with the resulting failure of the City to ratify the tentative agreement, undermines the 
tentative agreement as authorative or controlling. This is exactly the type of misunderstanding cited 
by Arbitrator Fleischli in the Schaumberg decision that warrants a review of the offers aside from 
the tentative agreement. 
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2. Order of analysis 

Management argues the logical approach in this case is to analyze wages before duration 
(Brief for the Employer at 35). Iri this respect, the Administration submits: 

While one can argue that analyzing wages before duration is arbitrary, it does help 
avoid an even more arbilrary result if one analyzed duration before wages. Consider the 
following example: 

1. Arbitrator analyzes duration by examining both internal and external 
comparable communities; 

2. Arbitrator finds that 90 percent of all intemal and external comparable 
communities have four-year contracts; 

3. As a result, Arbitrator chooses a party's four-year contract final offer; 

4. Arbitrator analyzes final wage offers, one of which contains three years of 
increases, the other containing four years of increases. 

5. Arbitrator effectively must choose the fourwyear wage proposal, in light of the 
fact that it would be eminently unreasonable to choose the three-year wage 
proposal, which would result in no wage increase for employees in the fourth 
year of the contract. 

Th.is result may have been what Arbitrator Briggs was trying to avoid in City of 
Calumet City. Under the above scenario, the duration of contracts from other communities 
could indirectly dictate the amount of wages an employer ends up paying employees. In a 
sense, an employer like the City could be condemned to an unreasonable wage payout that 
would never have been independently acceptable under the Section 14 fl!ctors, all because 
other municipalities have "long" c;ontracts. Cost-of-living, total compensation, external 
comparables, and internal comparables would all have to be effectively ignored in order to 
grant employees some semblance of a wage increase in the fourth year. Such a result should 
be clearly avoided by adopting Arbitrator Briggs' approach in City of Calumet City. 
Therefore, in this case, the Arbitrator should first analyze the merits of the party's respective 
final wage offers. Only then should the Arbitrator proceed to analyze the parties' final offers 
on duration. (Brief for the Employer at 38-39). 

• • • 
I believe the Administration's point is well taken. The Firefighters have advanced a four-year 

contract tenn coupled with a four-year wage offer. The City has offered a three-year agreement and 
a corresponding wage proposal. Suppose the Union is found to make the better case with respect 
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to duration, in this case four years. At the same time, suppose management's three-year wage 
position is selected? Then what? Is the Arbitrator to superimpose a tluee~year contract offer on a 
four-year contract? I find no arbitral authority holding that it is permissible for an arbitrator to 
simply catty forward the City's proposal in year three into year four, given that the City's three-year 
wage proposal is awarded and the Union's duration position is accepted .. In this same regard, I do 
not believe an arbitrator has the authority under the Act to "cut and paste" a four~year wage offer and 
superimpose it on a three-year term by cutting off the last year on the folir-year proposal. The 
absence of legal authority on this issue is telling. 

Supporting this position is Arbitrator Barbara Doering'saward in City of Carbondale, S-MA-
94-198 at 5 (December 19, 1994) is on point. Determining that wages and duration are related, 
Arbitrator had this to say regarding the issue: 

However good the rhetoric may be and whatever the cost of bargaining, tbe question of 
duration is almost never resolved as a stand-alone issue. The question is: what are they 
willing to give for a longer or shorter contract, and that question is tied up with the other 
issues. 

What this means is this: The Union's four-year wage proposal (mirroring the parties' 
tentative agreement) and the Administration's three-year wage offer will first be considered 
independent from the parties• four- and three-year duration offer, respectfully (at least in theory). 
Thereafter, duration will be analyzed using the mandated Section 14 criteria. This approach is 
consistent with the decision and approach of Arbitrator Steven Briggs in City of Calumenl City, S
MA-99-128 (October 12, 2000) and, more important, true to the parties' stipulation in their Ground 
Rules, which establishes wages and contract duration as separate economic issues. At the same time, 
all of us (Messrs. Baird, Beny, and Hill) understand that like virtually every economic issue in an 
interest arbitration, the selection or award of one item invariably will have an impact on other items, 
and that effect must be taken into account in drafting awards. Duration and wages are not exempt. 

B. ANALYSIS OF PARTIES' POSITIONS 

1. WAGES 

Union's Final OJJer: Effective the date of signing. increase each step of the existing 
schedule by the amount of 4%, plus an additional 2% equity 
increase. 

Year 2 (3/1101) = 4.00% + 2.00% 
Year 3 (3/1/02) = 4.00% + 2.00% 
Year 4 (3/1/03) = 4.00% + 2.00% 
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City's Final Offer: Date of contract signing "' Starting Salary - Sl,500 
increase 

Step 5 Salary - $500 increase 
Step 6 Salary - $1,000 increase 
Step 7 Salary - Sl,500 increase 
Step 8 Salary-$1,500 increase 

Thereafter, a 4.00% across-the-board increase in all steps 

Year2 (3/1/01) =Steps Salary -$500 increase 
Step 6 Salary - $1,000 increase 
Step 7 Salary - $1,500 increase 
Step 8 Salary- $1,500 increase 

Thereafter, a 4.00% across-the-board increase in all steps. 

Year 3 (3/1/02) = 4.00% across-the-board increase in all steps. 

a. Waukegan Firefighters and External Comparables 

There is no serious issue in this case that the external comparables indicate that 
Waukegan Firefighters' wages are ranked almost last among the relevant bench-mark cities 
while their workload places them at number two in tbe com parables. This skewed pay-to-work 
ratio is a sufficient reason, by itself, for adopting an above-average wage increase, which moves fire 
fighters' wages closer to their workload ranking in the comparables. 

The undersigned used the above reasoning in Batavia and IAFF. Local 3436, S~MA-95-36 
(Hill, March 1995), where the union's offer on wages was awarded because Batavia Firefighters were 
the hardest working and lowest paid among the comparables: "[h ]aving the worst wages relative to 
the comparable communities is not consistent with an envirorunent responding to the most calls out 
of those commwiities. '' Id at 21. Overall, the public interest is served by increasing fire fighter pay, 
because .''[w]ages which are at least not the lowest in relation to the comparable communities will 
serve to attract qualified firefighters which m~y be needed in the future." Id at 20. 

Other arbitrators have likewise recognized that the most significant factor in awarding wage 
offers is a need to "catch up," and, at least, maintain a rough average among external comparables. 
In Elgin and Local 439, IAFF, S-MA~97-33 (Fleischli, September 1997), arbitrator George Fleischli 
found that external comparables were most significant in the case of fire fighters. In his words: 

While it is not possible to draw comparisons to the salaries paid and increases granted to 
other City employees and rely on those comparisons to produce reasonable and competitive 
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salary ranges in the short run, an employer cannot allow its police and firefighter salaries to 
fall behind those paid by comparable communities. Even if it does not produce significant 
turnover or recruiting problems, it will have an adverse impact on morale and performance 
of these vital functions. 

Id at 38. This same reasoning applies in this case. 

As noted, the Union's wage offer is a unifonn 4% plus 2%. As explained by the Union, 
Firefighters would receive first a 4% raise, and then a 2% raise would be given from the resultant 
product of the 4% raise - on a four~year agreement. According to the Union, ~e effect of this 
percentage on percentage is roughly a 6.08% increase each year (Brief for the Union at 27). 

As pointed out by the Administration, City Exhibit 40 indicates the bargaining unit will be 
obtaining the following total additional benefits throughout the three years of the City's proposed 
contract, without considering step increases: 

Base Wage 4.00% 4.00% I 4.00% 
Increase 

Equity Adjustment l.34% 1.07% 

Holiday Pay 0.46% 0.46% 

Paramedic Pay 1.07% 

Net Total: 5.34% 5.53% 5.53% 

:,~1~~~:;~:~~:·:.::~:; ~~~~~:~~~~~fj~~ ~;'t;_:·,~~:~:)~·:~:·:,·~~:~-··,·:::·~ :"· .'"·:·· . ~· 
Base Wage 4.00% 4.00% 4.00% 4.00% 
Increase 

Equity Adjustment 2.08% 2.45% 2.84% 3.25% 

Holiday Pay 0.46% 0.46% 

Paramedic Pay 

I Net Total: I 6.08% I 6.45% I 7.30% I 7.71% 

(City Exs. 4B to 4D as amended)(_ Brief at 32). 
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The City's offer represents an economic package of 17.31 percent (21.83% when step 
increases are included), while the Union's proposal is calculated at 29.39 percent over four years 
(35.37 percent when counting step increases). Both offers provide for a "catch-up," clearly 
warranted by external criteria. The parties, of course, disagree significantly as 10 the amount of the 
"catch-up.,, 

An especially telling summary exhibit is Employer 3 lA, which depicts the position that each 
party's proposal will place the Waukegan Firefighters during each year of the contract term: 

Waukegan Firefighters' Rank Order Based 
On City And Union Proposals 

2000 2001 2002 2003 
Union Union Union Union 

~ ~ ii: Iii ~r Iii ~r 3/1/03 
717 8 

After 1 Yr an 8 
After2 Yrs. sn 8 •l 2 3 
After 3 Yrs. 417 '.J '.:l l 2 
After 5 Yrs. 717 7 7 7 7 ~1 7 G 
Afters Yrs. 717 8 

I 
7 

I 
6 

I 
5 

After9 Yrs. 717 8 7 6 4 
After 10 Yrs. 717· 8 7 6 5 
After 12 Yrs. 717 8 7 6 5 
After 15 Yrs. 717 8 7 6 3 
After 20 Yrs. 717 8 8 8 7 6 
After 25 Yrs. 717 8 8 8 8 7 

- Signifies rank order improvement over last negotiated settlement 
provided by City's proposal 

### Red numerals signify those steps where the City's rank is higher than 
Evanston's 

(City Ex. 3 IA as modified- red numerals in original Exhibit 3 lA signified rank order improvement 
provided by Union's proposal)(Brieffor the Employer at 63). 

In addition to the size of the increase, the last year of the Union's proposal is clearly outside 
the bounds of reasonableness. The Union's proposal would result in a 1 or 2 ranking in eight bench
marks. The City's elevates the bargaining unit to a more-reasonable ranking. What the City is 
proposing, in effect, is gradually raising Firefighter salaries toward the average of the external 
comparables. It is a somewhat slow, but sure, method of accomplishing what the unit elected not 
to do in prior years of bargaining {see discussion, infra, on historical analysis). Applying external 
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criteria, I find the City's salary offer more than reasonable in increasing the relative ranking of the 
Firefighters. 

b. Waukeean Firefiehters and Internal Analysis 

I also find that the City's salary offer is fair when compared to the increases that other units 
in Waukegan have received in the past. In this respect, the following exhibit is instructive in 
analyzing the parties' proposals: 

1990 4.25% 4.25% 

1991 4.50% 4.50% 

1992 4.50% 4.50% 4.50% 

1993 4.50% 4.500/o 4.50% 5.00% 

1994 4.50% 3.17%-13.76% 4.00% 3.67% 

1995 4.45% 2.75% 3.80% 4.000/o 

1996 3.85% 3.00% 3.75% 3.75% 

1997 3.75% 3.50% 3.75% 3.75% 

1998 3.75% 3.25% 3.25% 3.40% 

1999 3.75% 3.90% 4.00% 3.40% 
,.· ..... ·:· 

2000 4.00% 4.00% 4.00% s~w~· 

2001 3.75% 3.75% 4.00% ··?~~#y~:;; 

2002 3.75% 3.75% 4.000/o .. :·4~AA~F 
2003 3.50% 3.50% 

(City Ex. 9)(Brief for /he Employer at 44). 

As indicated in the above chart, the City's final offer on wages (including the equity 
adjustment) eclipses the wage increases for each bargaining unit in years 2000 and 2001. In 2002, 
the City's final offer will equal the FOP's 4.0 percent increase. As correctly pointed out by the 
Administration, internal comparables favor the City's final offer, especially when the rest of this 
award is considered (see discussion, infra) 
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c. Historical Analysis: The Union,s Historical Parity Ari:ument 

The Union makes much of the disparity between salaries of Firefighters and those of 
Lieutenants. There is no question there is a significant differential between Firefighter and 
Lieutenants pay in Waukegan (Union Ex. 5(22); Brief for the Union at 31 ). The starting wage 
differential is 23.65% (Union Ex. 5(23)). And, as pointed out by the Union, Waukegan has the 
second greatest rank differential of the com parables, with Bolingbrook being only slightly higher at 
26%. The City also pays lieutenants' entire health care package, making the disparity all the more 
glaring. The Union concludes: 

The rank differential is too great. The City's wage offer will not help close that gap. Fire 
fighters and Lieutenants work side by side, and they both assume significant and equal 
dangers when responding to emergency calls. There is no reason, argues the Union, that 
lieutenants should earn over 23% more than fire fighters. That differential creates discord 
within the bargaining unit. This does not serve the goals of good and fair labor relations. 
Therefore, rank differential is a significant measure of internal comparability and speaks 
strongly in favor of the union's offer. (Brief at 32). 

• • • 
Even assuming arguendo a historical parity"type relationship exists between Firefighters' and 

Lieutenants' salaries, a catch·up of the magnitude proposed by the Union is not warranted by the 
evidence record. The disparity cited by the Union is just one of many aspects in this case that should 
be considered. The numbers lend some support to a wage adjustment, but the disparity is by no 
means dispositive. 

There is another consideration that is of note in the overall resolution of this dispute, and 
specifically the inequity argument advanced by the Union. Tile City and the IAFF have a mature 
collective bargaining history dating back to 1979. At that time, the parties entered into their first 
collective bargaining agreement, which expired in 1981. Thereafter, the parties executed a series 
of successor agreements: November 1, 1979 to October 30, 1981; November l, 1981 to October 
31, 1985; November l, 1985 toFebruaxy 28, 1989; March l, 1989 to February 28, 1992; March 1, 
1992 to Febniary 28, I 996; and March l, 1996 to February 29, 2000. (City Ex. 1"2). In the previous 
six collective bargaining agreements, the parties never resorted to interest arbitration. In the last two 
sets of collective bargaining negotiations, the Union was represented by Attorney Robert Sugarman 
at the bargaining table. Before that, the Union received informal advice from a number of attorneys, 
including Dale Beny, present counsel. To the extent that the resulting gap is unacceptable to 
Firefighters, the appropriate place to address this is at the bargaining table. Whatever inequity exists 
in the present situation between Firefighters and Lieutenants, it did not come about in a vacuum or 
by arbitral fiat. Undoubtably there were trade offs and other considerations that resulted in the 
relative positions the parties now find themselves occupying. Hill & Delacenserie point this out in 
their article on interest arbitration as follows: 
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Here, the implication is that settlements imposed by "outsiders" may not reflect that which 
would have been reached had the parties not resorted to impasse procedures. 

There is a certain "purity» to a negotiated settlement that is absent where the data 
base has been mandated by interest arbitrators. Advocates and arbitrators recogniz.e that the 
external comparables are less suspicious when the parties voluntarily reach an accord. 

Hill & Delacenserie, supra, at 413. 

I find that the City's final wage proposal goes far to close the gap between Firefighters and 
Lieutenants, a gap that in significant part was created by years of bargaining between the parties. 
It is unrealistic for the bargaining unit to believe that what apparently developed over the years (vis~ 
a-vis the Lieutenants) can be erased overnight by an interest arbitrator. 

d. Ability to pav considegtions 

Both sides address the financial situation at Waukegan, as they should While the 
Administration has not entered an inability-to-pay argwnent, neither party would consider 
Waukegan's future bright As noted by management, Waukegan ranks at the very top in terms of 
population (77,324) and towards the very bottom in almost every major indicia of wealth (Brief/or 
the Employer at 3; City Ex. l 3B ). The loss of business (significantly, three car dealerships, a theater, 
~estaurant, Builders Square, and a flagship store, Montgomery Wards) coupled with the City's efforts 
to retain and attract new businesses (sometimes mandating tax breaks), plus spiraling health 
insurance costs (discussed infra) certainly must be recognized by any interest arbitrator. In this 
respect I credit City Finance Director Donald Schultz's testimony regarding projections of sales taxes 
o~er the next three years. 

• • • 
In summacy, the above factors, specifically the economic well-being of Waukegan, the 

projections ofrelative rankings vis-a-vis the external comparables under the City's proposal, internal 
wage considerations, plus recent trends in the consumer price index (see, Brief foF lhe Employer at 
48-49, discussed supra at 35-36), wanant a decision in favor of the Administration on wages. 

2. TERM OF AGREEMENTiDURA TION 

Union's Final Offer: Four-year duration, with an expiration date of February 29, 2004. 

City's Final Offer: Three-year duration, with an expiration date ofFebnuuy 28, 2003. 

• • • 
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I find more support in this record for awarding a three-year contract rather than a four-year 
agreement (previously arrived at in the tentative agreement). The record indicates the Union initially 
proposed a two-year contract, then moved to a four-year deal once a wage proposal of four years was 
on the table. Management, on the other hand, advances a good reason for retreating from a four-year 
contract to a three-year agreement. Specifically, the Administration's three-year wage offer really 
mandates a three-year contract. As noted, and apparently contrary to the Union's position at hearing, 
J have no authority to "make-up" a number for "year four" given the selection of the City's three-year 
wage offer. 

With respect to the external comparables, only three out of seven have four-year contracts 
(City Ex. H). Also, reviewing earlier agreements demonstrates that only five out of 20 contracts 
have been for four years (City Ex. H). 

Further supporting this decision, a three-year contract returns the parties to the 
bargaining table in early 2003. As pointed out by the City, a shorter contract period allows the 
parties to revisit the issue of equity adjustments in order to ensure that the size of the adjustment has 
been naJ.Towly crafted to achieve the result of maintaining the City's economic placement relative 
to the external comparables, as well as the Lieutenants, a group the Firefighters compares itself to. 
(Brie/for the Employer at 68). More important, it also permits the parties to commence serious 
negotiations over residency and insurance, a likely occurrence in view of this award. 

3. RETROACTIVITY OF WAGES 

Union's Final Offer: On a non~precedential basis, the full wage and equity increases 
shall be retroactive to 3/1/00 on all hours (straight time and 
overtime) worked by all employees currently employed at the 
time the parties' contract is signed. 

City's Final Offer: Stgtus g,uo (i.e, retroactivity only on straight time hours) 

* * * 

Consistent with the parties' tentative agreement and the external comparables, the Union 
advances the better case regarding retroactivity. Absent language to the contrary, full retroactivity 
is presumed when the parties execute a successor collective bargaining agreement. See, Village of 
Oak Park, Illinois & /AFF, FMCS 001018-00734-A (Hill, 2000)(unpublished). Both offers limit 
the class of employees who may receive retroactive pay to those who are still employed when the 
new contract is executed (Brief for the Union at 39). I find no reason to accord retroactivity on 
straighMime hours but not on overtime hours. As correctly noted by the Union, to hold otherwise 
could provide an incentive for management to delay contract negotiations, because it can avoid 
paying retroactive pay for certain hours worked. 
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4. HOLIDAY PAY 

Union's Final Offer: 

City's Final Offer: 

Effective 3/1/02, increase eiisting holiday benefit to 
provide that employees who work the duty shift starting 
on the following holidays shall receive premium pay in the 
amount of 1 Ya times their regular rate for Christmas, New 
Year's Day, and Thanksgiving Day. 

Effective 3/1/01, compensate employees who work the 
duty shift starting on Christmas, New Year's Day, and 
Thanksgiving Day at the rate of 1 Y2 their regular straight 
time rate of pay for all such hours worked. 

* * • 

Neither party disputes the number of paid holidays that should be created, in this case, three. 
The parties differ with respect to the date when this holiday pay will begin. Over the duration of the 
three-year collective bargaining agreement, the City's offer represents a 0.92 percent increase (Brief 
for the City at 73). Holiday pay represents part of the three-year package and, consistent with the 
reasons already articulated, the City's offer is awarded. 

5. PARAMEDIC STIPEND 

Union's Final Offer: 

City's Final Offer: 

Status Quo 

Effective 3/1/02, the third-year of the contract, increase 
the paramedic premium from $2,100 to $2,700 

* • • 

The City makes the better case with respect to external comp.arables. All but three 
Firefighters will be certified paramedics by 2002 (City Ex. 4A, 5C). As such. the increase in the 
paramedic premium is a wideMranging benefit that affects almost the entire unit The additional cost 
represents 1.07 percent of the Firefighters' March 1, 2002 base pay, bringing the total package to 
5.53 percent (including the City's holiday pay proposal)(City Ex. 4B & 4DX.Brief for the Employer 
at 32). The City's increase of $600 for practically the entire unit is warranted by the evidence record. 
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6. LONGEVITY 

Union's Final Offer: 

City's Final Offer: 

The Union agrees to drop the proposed change and 
maintain the existing longevity benefit for the four
year contract term. 

The City proposes no changes in the current 
contractual dollar amounts. 

• • • 
As noted by the Union, the parties' offers are in agreement that longevity benefits will remain 

status quo (Brief for the Union at 45). Therefore, the status quo is awarded. 

7. HEALTH INSURANCE 

Union's Final Offer: 

City's Final Offer: 

. Status QUO, subject to City's right to reopen this issue in 
August 2002 for negotiations, in accordance with the 
procedure described in Appendix B, §28.2(B)(Jt. E:x. 
3AA). 

The Arbitrator should decide now whether to eliminate 
the Preferred Provider Option (PPO) indemnity plan for 
employees hired after the signing date of this Agreement 
and to instead provide medical coverage through the 
City's alternate HMO program, and to change the 
employee co-pay for prescription benefits ($10.00 per 
generic prescription and $15.00 per brand name 
prescription), for all employees covered by this Agreement 

• • • 
The City presently provides and administers two health· insurance plans for its employees: 

a Health Maintenance Organization ("HMO") plan through HMO Illinois Blue Cross/Blue Shield 
and a self~funded Preferred Provider Organization ("PPO") plan. The total annual premium cost for 
the PPO plan, whether an employee elects single or family coverage, is more expensive than the 
HMO plan. For example, the total monthly premiwn cost of family coverage under the PPO plan 
is $844.12 compared to $447.02 for family coverage under the HMO plan (City Exs. Kl to K2). 
Further, the City's PPO plan is funded primarily through City-paid premiums and employee and 
retiree contributions. (City Ex. P). At the end of 1992, the City's PPO plan fund experienced an 
overall deficit of $137 ,311. In five of the next seven years, the PPO fund again experienced deficits, 
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ranging as high as $879,145 at the end of 1998 (City Ex. Pl). According to the Administration, the 
primary reason for this spiraling deficit was an increase in the payout of claims, which rose from 
$1 ,344,760 in 1992 to a high of$2,826,664 in 1997, a I IO percent increase in only five years (City 
Ex.Pl). 

The Administration argues that to counter these increasing costs for claims, management 
found it necessary in 1999 to authori:ze a one-time supplemental appropriation of$738,000 to help 
quell the ever increasing PPO deficit (City Ex. P3A). However, even with this extra $738,000, the 
PPO fund deficit at the end of 1999 still totaled $320,099 (City Ex. Pl). If the City had not 
authorized the additional $738,000, the 1999 fund revenues would have been $178,954 less (-7.29 
percent) than the 1999 claim payouts (City Ex. P2). 

In 2000, the City experienced a similar cost increase for health insurance claims under the 
PPO fund. The PPO fund expenditures in 2000 totaled $2,325,360, just a little less than the 
$2,326,290 seen in 1999 (City Ex. P4). As a result, the City again predicted that the nonnal revenue 
in 2000 would not cover the claim expenses. Thus, the City made another one-time supplemental 
appropriation to the fund, this time totaling $484,000 (City Ex. P6). 

Management submits that beginning in the early l 980's, the City adopted a very costly health 
insurance plan from Aetna Insurance - the so-called "Cadillac plan" among health plans (Tr. 593). 
However, increasing costs in 1990 led the City to bargain for a $25,000 cap on mental disorders (Tr. 
593 ). In exchange, the City offered its bargaining units a $2.50 prescription drug co-pay, an 
increased cost for the Ci~ and a benefit to the employees. However, the City could not maintain its 
$25,000 cap on mental disorders due to a change in law. 

Management notes that after it had to support the PPO fund with approximately 1 million 
dollars in 1999 and 2000, the City reali:zed that cost saving measures needed to be adopted. The City 
began adopting cost savings measure in negotiations with the FOP (which represents the City's 
police officers below the rank of sergeant). where the City managed to negotiate provisions by which 
new police officers hired after the contract's execution date would be limited only to HMO plan 
participation. In the AFSCME contract, the City thereafter struck a deal giving the Union larger
than·average increases over four years (i.e., 4.00%, 3. 75%; 3.75%; and 3.50%), in exchange for the 
very same insurance provisions to which the FOP had earlier agreed, Theteafter, SEIU agreed to the 
very same language in its contract. 

In addition to negotiating changes with their bargaining units, the City passed a series of 
ordinances extending the same cost saving measures to non·bargaining unit personnel (City fa .. M9 
to Ml 7). At this time, each and every City employee, other than IAFF bargaining unit personnel, 
now have the above-described co-pays for prescription drugs under the City's PPO plan. In addition, 
every new employee hired in the City, except for those hired into the IAFF bargaining unit, is limited 
to participation in the City's HMO plan (City Ex. MIS). 

-79-

The Administration submits that a majority ofIAFF bargaining unit employees voluntarily 
elect to participate in the City's HMO plan instead of the PPO plan. For example, among the 35 
IAFF employees electing single health insurance coverage, only 25.7 percent elected the PPO plan 
(City Ex. Ll). Likewise, among the 39 IAFF employees electing family coverage, only 38.5 percent 
elected the ~PO plan (City Ex. L2). Overall, only 32.4 percent of all IAFF personnel at the time of 
the bearing elected the PPO plan (City Ex. L3). 

"' .. "' 
The Administration advances a valid argument, based mainly on internal considerations and 

cost criteria for changing the present health-insurance language. I am not convinced, however, that 
the change argued for by the Administration is warranted at this time. 

I credit the Union's argument that the City's proposed change will not measurably reduce 
costs during the term of the next contract, in this case, just three years. Current employees are 
allowed to retain their option to retain their "high~cost" PPO health service. Absent any evidence 
of additions to this unit by expiration of the collective bargaining agreement, adoption of the 
Administration's proposal will do little to reduce costs. 

Also working in the Union's favor is this: The City currently offers Lieutenants and city 
council members a PPO option. But unlike the bargaining unit, the City pays the entire premium for 
Lieutenants and city council members. The Union's point is valid. If it is really necessary and 
pressing for the City to reduce health care costs, it would do well by asking its leaders to lead by 
example instead of placing the entire cost burden on bargaining-unit employees who already bear 
a significant cost of using a PPO option (see, Brief for the Union at 47). 

Finally, and most important, I am not convinced that the parties have made a good-faith effort 
to bargain this matter to impasse. Both parties were scheduled to bargain this last issue (with 
assistance from the Arbitrator) on September 15, 2000, in Chicago, after a tentative agreement on 
all other issues was executed on first day of hearing, August 29th. When the Union elected to submit 
a partial agreement to its membership for ratification prior to a completed agreement, thus 
compelling similar action from the other side, the entire matter was rendered moot No new 
negotiations ever commenced. The parties were set to explore solutions to the Administration's 
concerns, and that exploration never took place. I see no urgency for me to "jump in" at this early 
stage. 

For the record: The Union is treating the two-tier health insurance system as a major item 
that, somehow, affects the bargaining strength of the unit. If the Union continues to stress that 
newly-hired Firefighters should not bear the entire burden of the City's need to reduce health care 
costs, the solution is apparent. The Union is certainly entitled to its opinion regarding the benefits 
of maintaining the status quo. However, the City's financial concerns are valid and must be 
recognized by the Union. As I indicated in City of Belleville & JAFF Local 53 (1999), where the 
Union was resisting a change in the hours of work provision requested by the administration: 
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Finally, and what tips the scales in the Union's favor, the record indicates that this is 
apparently the first year in many that the Administration has proposed a change in hours from 
the long-standing, status quo 10-14 workday. The bargaining unit has been working this 
schedule for over 25 years. The Union points out that only two employees have worked an 
alternate schedule (R. 73). All but two know no other schedule. (/d.). The past practice 
favors the Union's position. 

For the above reasons, I am siding with the Union. This award should not be interpreted as 
a signal to the Firefighters that because an Arbitrator is unlikely to change an existing practice 
the unit can afford to refrain from good faith bargaining on the issue. Similar claims by the 
Administration in the future {specifically, that the Union bas not engaged in serious 
bargaining on an issue important to the Administration). backed up with hard evidence of a 
mind set by the Union of "you're not going to get it, thus we're not going to talk about it," 
will carry serious weight should the parties again. end up in interest arbitration. 

* * * 
The message to the parties should be clear. Both the Union and the Administration have 

serious issues that are headed for resolution, one way or the other, within the next three years. 
The Administration's concern with rising health costs must be addressed by the Union. As 
indicated, if the Firefighters are reluctant to implement a two-tier system, as did the FOP and 
other unions at Waukegan, they can make the changes applicable to the entire unit and set the 
stage for the other unions. Similarly, the Union's determination to change the residency 
provision likewise has to be explored. Adherence to a position that "we've always done it this . 
way, thus we don't have to move because, in the end, an arbitrator is unlikely to move us, 11 is 
risky, unsound, and not conducive to optimal labor relations. 

proposa~~r the above reasons, I award the status quo as outlined in the Union's health insurance 

As the parties know, health insurance is an economic item, precluding me from cutting and 
pasting a party's proposal. The Union's status quo proposal is accepted, but that proposal 
also contains a provision allowing the City to reopen in August 2002 for negotiations, in 
accordance with the procedure described in Appendix B, §28.2(B)(Jt. Ex. 3AA). Section 
282 {A) of the Appendix contains a Contract Reopener Residency provision. Residency is 
a non-economic item, allowing me to revise the provision as I have done in the award. I will 
leave to the parties the task of reconciling the variation in dates regarding when negotiations 
will commence for the next collective bargaining agreement. 
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8. SICK LEA VE ACCRUAL 

City's Final Offer: 

Union,s Final Offer: 

Reduc;e maximum sick leave accrual from 900 hours to: 
800 - 1st year of contract 
700 - 2nd year of contract 
600 - 3rd year of contract 

with the City purchasing the excess on or about May 1 of 
each year in a lump sum amount equal to one-half the 
hourly rate for each excess hour. 

Status quo (maintain the existing accrued maximum of 900 
hours). 

• * • 

I agree with the Union that the change requested by the City will significantly reduce sick
leave accrual throughout the term of the parties' collective bargaining agreement from 900 to 600 
hours, or one third. While the internal comparables favor the Administration, the Union advances 
the better argwnent regarding the Waukegan Firefighters, who work a 24-hour day. When a 
Firefighter misses a day of work, that is a real day, 24 hours. 

A also find the external criteria favors the Union's position Union Ex. 40 demonstrates that 
Waukegan ranks seven out of eight in the relative bench-mark group. Fwther, the tentative agreement 
reached by the parties did not reflect such a change. 

Finally, sick·leave accrual and minimum call-back hours (discussed irifi-a) represent two 
benefits that are already in the parties' collective bargaining agreement. Marvin Hill and Emily 
Delacenserie, in their article Interest Arbitration Criteria in Fact-Finding & Arbitration, Evidentiary 
& Substantive Consideration, 74 MARQ. L. R.Ev. 399 (1991), address the issue where one party is 
attempting to significantly change the status quo. They write: 

When should an Arbitrator's award mandate a change in past practice or a 
historical bargaining relationship? 

* * • 

While there is no per se burden of proof on either party, if one party is making an 
unusual demand or one that substantially alters past practice, it is not uncommon for the 
interest neutral to place the burden of persuasion upon the proponent of such a proposal. 

• * "' 
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An interest neutral should keep in mind that, at one time, a party may have paid 
dearly for a particular item, aod, thus, should. proceed with caution before drafting ao 
award that would upset the quid pro quo. In this respect the parties' bargaining history 
may be particularly important in fonnulating fuel-finding recommendations orinterest awards. 
For example, a party desiring an insurance package where the employer pays the full cost of 
coverage with no employee deductible may elect to take a relatively small salary increase in 
return for such a package. In an arbitration proceeding the following year it is argued that 
employees have fallen behind and, thus, a substantial salary adjustment must be granted to 
remove this inequity. The authors submit that the better weight of authority is reflected in the 

· above-cited opinions and that arbitrators and fact finders will accord due consideration to 
bargaining trade-offs. Indeed, many statutes will direct the interest arbitrator to consider the 
past collective bargaining contracts between the parties, or any bargaining that led up to such 
contracts. Absent any quid pro quo, it may be next to impossible for management to buy itself 
out of a long-standing package. Arbitrator Harry Graham, in 11.FSCME Council No. 61 v. 
Iowa, illustrated the better view in a 1991 interest arbitration: 

When attention turns to health insurance there is a factor that neither party mentioned 
at the hearing but which must be given consideration by the Arbitrator. That is the 
fact that the Union is seeking that the Arbitrator rescue it from a bargain it has come 
to regret That cannot and will not occur. Arbitrators should have a limited view of 
their writ They are not circuit riders, dispensing industrial justice as they are given 
to see it. Rather, they enforce the bargain of the parties. In this case, the Union 
bargained that its members would pay half of the health insurance premium increase. 
Ifit wants to rid itself of that bargain the Union must strike another bargain with the 
State. Presumably there exists some quid pro quo which would induce the State to 
alter its position on health insurance . . . If the Union is unwilling to countenance a 
change in coverage, it must pay the piper. The position of the Employer on this issue 
is awarded. 

Hill & Delacenserie, supra at 407-409 (citations omitted). 

Arbitrator Dichter similarly explained in the context of a vacation proposal, where the union 
sought to add to the existing vacation allowance: 

It should be emphasized at the outset that the current schedule was reached by 
voluntary agreement between the parties. They negotiated the current schedule knowing 
precisely what other employees inside and outside the County were receiving. There is no 
evidence that any of the intemal or external units being compared changed their vacation 
schedule at any time since the parties agreed to the current level ofvacation time. There was 
give and take between the parties when they agreed to that which they did. The Association 
now wants the Arbitrator to change that agreement .... 
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The Arbitrator has no unqualified charter to review the basis for the past negotiated 
settlements of the parties, and, accordingly, is a much more formidable task to establish the 
need for an extraordinary catch up increase, than to merely establish the basis for a 
competitive increase for the current year. 

Monroe County, 113 Lab. Arb. Rep. (BNA) 933, 936-37 (1999) (Dichter, Arb.). Similarly, this 
Arbitrator noted in his co-authored review of interest arbitration criteria that: 

When parties voluntarily reach an accord, by definition the parties were satisfied (or 
not dis1l3tisfied) with the result. Otherwise an agreement would not have been reached. If a 
party did not "catch-up" with the relevant benchmark groups, it is that party's problem, not 
the arbitrator's. The better course is for the neutral to examine the changes that have taken 
place since the last voluntary settlement. To do otherwise is to undo past bargains and trade
offs, a position adverse to the institution of collective bargaining. 

Hill & Delacenserie, supra at 413 (1991 ). 

The Union may h!lve made a less than optimal deal regarding Firefighters wage position 
relative to the Lieutenants. At the same time, they may have made a better deal regarding sick-leave 
accrual and minimwn call back. I do not see a sufficient quid pro quo from the Administration to 
warrant downsizing the benefit negotiated by the parties. The Union's sick-leave accrual is awarded. 

9. MINIMUM CALL-BACK HOURS 

Union's Final Offer: 

City's Final ~ffer: 

Status quo 

Reduce the minimum call-back pay, which is paid at the 
rate t>ftime aod one--half, from the current four (4) hours 
to two (2) hours 

* * * 

The Union's position on call-back is awarded. The City's offer represents a change from the 
status quo from four (4) to (2) hours. In this respect the external criteria favors the Union's position. 
Specifically relevant is the following: 

Municipality Contract Clause Minimum Hours 

Berwyn 10.2 4hrs. 
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Bolingbrook 
Calwnet City 
Cicero 
Evanston 
Oak.Lawn 
Oak.Park 

Jt. Ex. S(A) through (G). 

10.4 
10.4 
10.3 
10.2 

11.5 

I hr. 
2hrs. 
2hrs. 
4hrs. 
~hr. 

4hrs. 

As noted by the Union, the comparables demonstrate that Waukegan's call-back hours are 
above the average of about three hours, but not above the norm, because three of the comparables 
have four hour minimums. While most of the comparables have less than four hours, the City is 
proposing only two hours for the minimums, which is below the average. 

Finally, the absence of any change in the tentative agreement wom in favor of the Union. 
The Union's position, the status quo, is awarded. 

10. NON-ECONOMIC ITEM NO. 1 - RESIDENCY RE-OPENER 

Union's Final Offer: 

City's Final Offer: 

Reopen negotiations in August 2002 on the subjects of 
residency and health insurance 

StatusQu9 

* * * 

The proposed re-opener on residency was part of the compromise pursuant to the four-year 
tentative agreement. The Union classifies residency as the "third rail" ~the parties' relationship, the 
"deal break.er" for the TA (Brief for the Union at 62). As stated by Rori. Grant: 

The key was that the re-opener was there if we had the ability to discuss and arbitrate 
residency without waiting four years. That was the key. (R. 306). 

As it now stands, the parties would be required to re-open this contrac( in August of2002,just 
a little over one year after this interest arbitration proceeding is concluded with a three-year contract 
being awarded. What might result, as noted by the Administration, is a spill-over of interest 
arbitration into negotiations, a prospect that should not be imposed on the parties without serious 
consideration. 
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In light of the three-year tentative agreement's short life (at this late date), I see no infinnity 
in declining to award a residency re-opener given a three-year duration provision. At the same time, 
since this is a non-economic item, I am not compelled to an "either-or" provision. Implementing the 
Administration's suggestion (see, Brief for the City at 68, n. 30) I find it appropriate to move 
notification and bargaining deadlines back 90 days, in order to achieve a compromise between 
the Union's re-opener proposal and the City's three-year duration proposal. This should satisfy 
some of the Union's concerns regarding the existence of the residency requirement. It would also 
make sense to discuss health insurance at this time, rather than in August of2002, although I have 
no authority to change any part of the Union's health insurance proposal since it is, as the parties 
know, an economic item subject to final offer selection on an "as is" basis (see, discussing infra this 
award at page 81 note l ). 

11. NON-ECONOMIC ITEM NO. 2 - GRIEVANCE ARBITRATION PROCEDURE 

Union's Final Offer: 

City's Final Offer: 

(1) Grievance arbitrator selection is limited to members of the 
National Academy of Arbitrators; (2) Striking of first 
arbitrator will be determined by a coin toss; and (3) beginning 
on 3/01/02, arbitration panels will be expanded from five 
members to seven members. 

Status Quo ((1) no limitation on membership qualifications; (2) 
first strike is done by party requesting arbitration; and (3) 
arbitration panels consist of five arbitrators). 

* * * 
The Un.ion justifies its change to the parties' arbitrator selection procedure by relying on the 

selection provisions contained in the collec.tive bargaining agreements of the external comparable 
commWlities. A summary of the comparables is cited by management as follows: 

Berwyn 7 yes• coin toss 

Bolingbrook 7 no coin toss· 

Calumet City 7 no NIA** 

Cicero 7 yes coin toss 

Evanston 7 yes coin toss 
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r:~.: -1 : -~: r :: 1 

• Employer argues National Academy membership not required. 
••Union acknowledged coin toss not required to detennine order of strikes, but substitute procedure 
that insures balance in form of AAA's Rule 12 procedure is mandated. 
(Brief for the Employer at 113, citing collective bargaining agreements). 

As acknowledged by' the Administration, while the above com.parables arguably support the 
Union's position on the number of panel arbitrators and the method of detennining which party 
enjoys the .. first strike," it provides no support for requiring membership with the National Academy 
of Arbitrators ("NAA"). 

What tips the scale in the Union's favor is this: The parties' tentative agreement reflected 
the changes requested by the Union. While the Union has failed to demonstrate any problems with 
the provision (primarily because the parties have not arbitrated any grievances under this language). 
and while I am bothered at the lateness of the Union's proposal, the resolution by the parties as 
reflected in the tentative agreement is controlling. Accordingly, the Union's proposal is accepted. 

12. NON-ECONOMIC ITEM NO. 3- ENTIRE AGREEMENT LANGUAGE 
13. NON-ECONOMIC ITEM NO. 4-ABUSE OF SICK LEAVE 
14. NON-ECONOMIC ITEM NO. 5-J<ELLY DAYS 

A. Final Offers - Entire Agreement Language 

The Union agreed to drop the proposed change and continue the existing 
language for the contract tenn. 

The City proposes to maintain the existing contract language. 

B. Final Offers - Abuse of Sick Leave 

The Union proposes to maintain the existing language. 

The City proposes to modify the language of Section 13.4, as described more 
fully in Joint Exhibit 3(BB). 

C. Final Offers - Kelly Days 
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The Union proposes to maintain the existing contract language. 

The City proposes to modify the language of Sections 3.2 and 3.3 of the 
contract, as described in Joint Exhibit 3(BB). 

• • • 
On the issue regarding changes in the "Entire Agreement" language of the contract, the 

parties• offers both seek to maintain the status quo, and, therefore, the award is the status quo. 

Additionally, a status quo award is appropriate in the case of the City's non~conomic issues 
of abuse of sick leave and changes to Kelly Days. At hearing, the City's attorney stated that the City 
was withdrawing its offer on these issues. (R. 477 (drop sick leave abuse) and R. 485 (drop Kelly 
Days)). Therefore, as argued by the Union, since no offers exist, the status quo remains. 

• • • 
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VI. SUMMARY OF AWARD 

For the reasons stated above, the following is awarded: 

1. WAGES 

City's Final Offe~: Date of contract signing= Starting Salary-$1,500 increase 
Step 5 Salary- SSOO increase 
Step 6 Salary - Sl,000 increase 
Step 1 . Salary - Sl,500 increase 
Step 8 Salary - $1,500 increase 

Thereafter, a 4.00o/o across-the-board increase in all.steps 

Year 2 (3/1/01) =Step S . Salary -$500 increase 
Step 6 Salary-$1,000 increase 
Step 7 Salary- Sl,500 increase 
Step 8 Salary - $1,500 D!crease 

Thereafter, a 4.00o/o across--the-board increase in all steps. 

Year 3 (3/1/02) =4.00% across~the-board increase in all steps. 

2. TERM OF AGREEMENT/DURATION 

City's Final Offer: Three-year contract duration, with an expiration date of 
February 28, 2003. 

3. BETROACTIVJT\f OF WAGES 

Union's Final Offer: On a non-precedential basis, the full wage and equity 
increases shall be retroactive to 3/1/00 on all houn (straight 
time and overtime) worked by all employees currently 
employed at the time the parties' contract is signed. 
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4. HOLIDAY PAY 

City's Final Offer: Effective 3/1/01, compensate employees who work the 
duty shift starting on Christmas, New Year's Day, and 
Thanksgiving Day at the rate of l !h their regular straight~ 
time rate o{ pay for all such hours worked. 

5. PARAMEDIC STIPEND 

City's Final Offer: 

6. LONGEVITY 

Effective 3/1/02, the third~year of the contract, increase 
the paramedic premium from $2,100 to $2,700. 

City's Final Offer: No changes in the current contractual dollar 
amounts. 

7. HEALTHJNSURANCE 

Union's Final Offer: Status quo, subject to City's right to reopen this issue in 
August 2002 for negotiations. 

8. SICK LEAVE ACCRUAL 

Union's Final Offer: Statusguo 

9. MINIMUM CALkBACK HOURS 

Union's Final Offer: Status quo 

10. NON-ECONOMIC ITEM NO. 1 - RESIDENCY RE-OPENER 

City's Final Offer: Status Quo (but notification and bargaining deadlines 
moved back 90 days; see supra at 86). 
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11. NON-ECONOMIC ITEM NO. 2-GRIEV ANCE ARBITRATION PROCEDURE . 

Union,s Final Offer: (1) Grievance arbitrator selection is limited to members of the 
National Academy of Arbitrators; (2) Striking of first 
arbitrator will be determined by a coin toss; and (3) 
beginning on 3/01/02, arbitration panels will be expanded 
from five members to seven members. 

12. NON-ECONOMIC ITEM NO. 3- ENTIRE AGREEMENT LANGUAGE 
13. NON-ECONOMIC ITEM NO. 4-ABUSE OF SICK LEA VE 
14. NON-ECONOMIC ITEM NO. 5 - KELLY DAYS 

Union's Final Offer: Status Quo 

Dated this_ day of March, 2001, 
DeKalb, Illinois. 
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lAMvil,\~ 
Marvin Hill, Jr. 
Arbitrator 


