
S T A T E O F I L L I N O I S
HUMAN RIGHTS COMMISSION

IN THE MATTER OF THE REQUEST
FOR REVIEW BY: CHARGE NO.: 2008CF3163

MIGUEL TAPIA, ALS NO.: 09-0230

Complainant.

ORDER

This matter coming before the Commission by a panel of three, Commissioners

David Chang, Marylee Freeman and Yonnie Stroger, presiding, upon the Complainant’s

Request for Review (“Request”) of the Notice of Dismissal issued by the Department

of Human Rights (“Department”) of Charge No. 2008CF3163, Miguel Tapia,

Complainant, and Porter Athletic Inc., Respondent; and the Commission having

reviewed de novo the Department’s investigation file, including the Investigation Report

and the Complainant’s Request and supporting materials, and the Department’s

response to the Complainant’s Request; and the Commission being fully advised upon

the premises;

NOW, THEREFORE, it is hereby ORDERED that the Department’s dismissal of

the Complainant’s charge is SUSTAINED on the following ground:

LACK OF SUBSTANTIAL EVIDENCE

In support of which determination the Commission states the following findings of fact

and reasons:

1. The Complainant filed a charge of discrimination with the Department on July 3,
2008, alleging that the Respondent discharged him due to his physical disability (back
disorder), in violation of 775 ILCS § 5/2-102 of the Illinois Human Rights Act (the “Act”).
The Department dismissed the Complainant’s charge on April 10, 2009, for lack of
substantial evidence. The Complainant thereafter filed a timely Request on May 8, 2009.

2. The Complainant had been employed by the Respondent as an assembler. In
January of 2007, the Complainant suffered a work-related injury which caused him to
develop a herniated disk. On or about January 30, 2007, the Complainant went on
disability leave.
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3. On December 30, 2007, a doctor from the Respondent’s worker compensation
carrier determined that the Complainant was able to return to work without restrictions.
On February 5, 2008, the Respondent notified the Complainant that he must return to
work by February 8, 2008, at 6:30 a.m., or the Respondent would discharge the
Complainant.

4. When the Complainant failed to return to work on February 8, 2008, the
Respondent discharged him, effective February 11, 2008.

5. In support of his Request, the Complainant attached numerous medical records,
as well as a letter from his physician, dated February 19, 2008, in which his physician
stated that the Complainant would remain disabled and completely unable to work until
March 11, 2008.

6. The Commission’s review of the investigation file leads it to conclude that the
Department properly dismissed the Complainant’s charge for lack of substantial
evidence. The Commission finds that at the time that the Respondent terminated the
Complainant, there was evidence that the Complainant was not disabled and was able
to return to work without restrictions. When the Complainant did not report to work as
instructed, he was discharged. It does not violate the Act to terminate an employee who is
capable of reporting to work.

7. Even if the Complainant had restrictions that prevented him from returning to
work, he was not “disabled” within the meaning of the Act. See 775 ILCS 5/1-103 (I)(1).

An employee must be able to perform the essential functions of the job, with reasonable
accommodation. See 56 Ill. Admin. Code, Ch. II, Section 2500.54(b).

8. Based on the Complainant’s evidence, at the time that the Respondent
discharged him, he was unable to perform the essential functions of his position with a
reasonable accommodation. Therefore, the Complainant’s back disorder did not
constitute a disability within the meaning of the Act.

9. Accordingly, it is the Commission’s decision that the Complainant has not
presented any evidence to show that the Department’s dismissal of his charge was not
in accordance with the Act. The Complainant’s Request is not persuasive.
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THEREFORE, IT IS HEREBY ORDERED THAT:

The dismissal of Complainant’s charge is hereby SUSTAINED.

This is a final Order. A final Order may be appealed to the Appellate Court by filing a
petition for review, naming the Illinois Human Rights Commission, the Illinois
Department of Human Rights, and the Respondent Porter Athletic, Inc., as appellees,
with the Clerk of the Appellate Court within 35 days after the date of service of this order.

STATE OF ILLINOIS )
) HUMAN RIGHTS COMMISSION )

Commissioner David Chang

Commissioner Marylee Freeman

Commissioner Yonnie Stroger

Entered this 4th day of November

2009.


