STATE OF ILLINOIS

CDBG "IKE" APPLICATION
PART III- ATTACHMENTS
Environmental Review Procedures
* * *

IKE Applications may be submitted prior to completion of the environmental reviews and clearances, for the Department's review of the proposed project scope and plan, however, no CDBG-Ike funded project activity can be undertaken prior to achieving the environmental clearances (DCEO assessment of clearances is required), nor can funding on approved IKE projects be drawn prior to achieving, and review by DCEO of, environmental clearances.
* * *

Attachment D
Environmental Review Procedures

This section details the federal environmental laws applicable to the Department of Commerce and Economic Opportunity's (DCEO’s) Community Development Assistance Program (IKE-CSP). DCEO will be referred to as the Department in this text. It also discusses how to determine the environmental status of a project, perform environmental assessments at the local level, establish an Environmental Review Record (ERR), obtain an Environmental Clearance and Formal Release of Funds and details the Eight Step Floodplain Process.  A list of acronyms used in this section can be found in Appendix 1-A.

A.
Applicable Legislation and Grantee Responsibilities 


The National Environmental Policy Act of 1969 (NEPA) establishes national policy, goals, and procedures for protecting, restoring, and enhancing environmental quality. NEPA cites regulation 24 CFR Part 58 to provide instructions and guidance to grantees of HUD assistance for conducting the release of funds. This regulation can be found in Appendix 1-K.


The following definitions are provided for terms used in the text to follow:

Activity:
An action that a grantee puts forth as part of an assisted project, regardless of whether its cost is to be borne by IKE-CSP assistance or leverage funds.

Certifying Officer:
The official authorized to execute the Request for Release of Funds and Certification and having the legal capacity to carry out the responsibilities of 24 CFR 58.13.

Project:
An activity, or a group of integrally related activities, designed by the grantee to accomplish, in whole or in part, a specific goal.

Grantee:
An entity receiving IKE-CSP assistance.

Grantees shall assume the responsibility for environmental review, decision making, or action that would otherwise apply to HUD under NEPA and other provisions of law that further the purposes of NEPA as specified in 24 CFR 58.4 (See Appendix 1-B). Grantees assume full responsibility for compliance with NEPA when they sign a grant agreement with the Department. Grantees must have the legal, technical and administrative capacity to comply with NEPA and the procedures of 24 CFR 58. A “certifying officer” (chief elected official) or a designee will be responsible for:


a.
the environmental review of the project


b.
determining a finding on the level and significance of the project 
environmental impact


c.
signing the Request for Release of Funds (RROF) and Certification 
that must be submitted to DCEO.

In addition to NEPA, grantees must also be responsible for statutes cited by the authorities in the statutory checklist. These are:  Air Quality; Historic Properties; Floodplain Management; Wetlands Protection; Coastal Zone, Water Quality; Solid Waste Disposal; Noise; Manmade Hazards; Fish and Wildlife; Endangered Species; and State or Local Statutes. A detailed list specifically identified by 24 CFR 58.5 is provided in Appendix1-B. Environmental Authorities, and Appendix1-U, Procedural Requirements Other Than NEPA
Prior to the obligation, expenditure or drawdown of DCEO funds, the grantee must comply with the following guidelines. IKE-CSP administrative costs may be incurred on the effective date of the grant agreement. Next, the grantee must complete the environmental review and receive notification from DCEO that the grantee has fully complied with the National Environmental Policy Act. A sample is provided in Appendix1-C. With an environmental release, grantees can incur costs for project activities using leverage funds and IKE-CSP funded design engineering costs.  The last step is to clear all other special grant conditions. DCEO will then issue a formal release of funds letter, Appendix 1-F. IKE-CSP funded project costs may be incurred from the date of the formal release of funds letter. 

While certain activities are exempt or categorically excluded under the regulations, many projects are not. The term “project” means a group of integrally related activities designed by the applicant to accomplish a specific goal.  Geographically and functionally related activities designed to achieve such a goal, regardless of the funding sources of these activities, shall be grouped together and reviewed as a single project.  Activities are not exempted or categorically excluded if they are part of a project unless all other component activities are also exempt or categorically excluded.  An example of this is a comprehensive revitalization program. It may include housing rehabilitation, water and sewer line extensions and various other activities. Housing rehabilitation would ordinarily be categorically excluded, but because the extension of water and sewer lines requires an environmental assessment, an environmental assessment must be prepared for the entire project. If one activity is not either exempt or categorically excluded under the guidelines, then an environmental assessment must be carried out for the entire project.
B.
Establishing an Environmental Review Record
For all IKE-CSP projects, all grantees must maintain a written record of the environmental review process. This is done through an Environmental Review Record (ERR). The ERR shall provide a description of the project and of the activities that the grantee has determined to be part of that project. Details of this assessment are provided later in this text.

The ERR shall also contain the relevant documents including clearance letters, public notices, written determinations, and any other information or evidence of action pertaining to the environmental review of the grantee’s project. The ERR must be available for public inspection. The actual content of the environmental review record will vary according to the category the project falls under.

Each IKE-CSP project will fall into one of five environmental categories, depending on the activities to be carried out. These are:

1.
exempt;

2.
categorically excluded-exempt;

3.
categorically excluded;

4.
environmental assessment required;

5.
environmental impact statement required.

C.
Exempt Activities (24 CFR 58.34)


Determining Exempt Status

a.
A grantee does not have to comply with the environmental requirements or undertake any environmental review, consultation or other action under NEPA and the other provisions of law or authorities in Section 58.5 for the following activities:

NOTE:
Planning and design engineering projects may be considered exempt given no extraordinary circumstances exist that alter the environment.


58.34(a):



1.
Environmental studies and other studies



2.
Information and financial services



3.
Administrative and management activities.



4.
Public services that will not have a physical impact


5.
Inspections and testing of properties for hazards or defects



6.
Purchase of Insurance



7.
Purchase of Tools



8.
Engineering or design costs



9.
Technical Assistance or Training


10.
Assistance for temporary or permanent improvements that do not alter environmental conditions.


11.
Payment of principal and interest on loans made or obligations guaranteed by HUD.


12.
Any of the categorical exclusions listed in 24 CFR 58.35(a) provided that there are not circumstances which require compliance with any Federal laws and authorities cited in 24 CFR 58.5.


Procedure for Exempt Projects


A grantee does not have to submit HUD’s RROF and Certification, Appendix1-I, and no further approval from the department will be needed by the grantee, for the drawdown of IKE-CSP funds to carry out the exempt activities and projects.  However, the grantee must document in writing and submit to DCEO its determination that each activity or project is exempt and meets the conditions specified for such exemption under these sections.  This documentation consists of completion of the:


a.
Environmental Status Checklist (Appendix1-D), dated



after the agency clearance letters;


b.
Statutory Checklist (Appendix1-E).


(in the Environmental Review Record maintained at the locality/grantee)


The grantee must forward the Environmental Status Checklist and all attachments as noted on the checklist to the Department of Commerce and Economic Opportunity. Written verification will follow from DCEO stating that compliance with NEPA has been met. Refer to sample letter Appendix1-C, Sample Environmental (NEPA) Clearance Letter. Until this letter is received, the grantee has not met its environmental requirements.

D.
Categorically Excluded Activities (24 CFR 58.35)


Determining Categorically Excluded Activities


a.
The following activities are categorically excluded under NEPA, but 
may be subject to review under authorities listed in Section 58.5.


Note:
Housing Rehabilitation projects may be categorically excluded given no extraordinary circumstances exist which may have a significant environmental impact. Housing projects may only be categorically excluded-exempt if the Illinois Historic Preservation Agency has provided clearance for all individual sites funded under the project.


58.35(a)


1.
The activities of acquisition, repair, improvement, reconstruction, or 



rehabilitation of public facilities and improvement when the facilities and 


improvements are in place and will be retained in the same use without 


change in size of capacity of more than 20 percent.


2.
Special project directed to the removal of material and architectural



barriers that restrict the mobility and accessibility to elderly and



handicapped persons.


3.
Rehabilitation of buildings and improvements when the following conditions are met:


(i)
In the case of multifamily residential buildings:


A.
Unit density is not increased more than 20 percent;


B.
The project does not involve changes in land use from residential to nonresidential; and


C.
The estimated cost of rehabilitation is less than 75 percent of the total estimated cost of replacement after rehabilitation.


(ii)
In the case of nonresidential structures including commercial, industrial, and public buildings:


A.
The facilities and improvements are in place and will not be changed in size or capacity by more than 20 percent; and


B.
The activity does not involve a change in land use, such as from residential to nonresidential, commercial to industrial or from one industrial use to another.


4.
An individual action on a one-to-four-family dwelling or an individual action 



of a project of five or more units developed on scattered sites when the 



sites are more than 2,000 feet apart and there are not more than four units



on any one site.


5.
Acquisition of an existing structure, provided that the property to be



acquired is in place and will be retained in the same use.


6.
Combinations of the above activities.

A guide to minimal change in facilities or improvements can best be explained by exploring the intended use for the improvement. If the project is intended as a strict replacement of water or sewer lines with a change in line size, this could be considered minimal and, consequently, categorically excluded. If, for example, water or sewer lines are being replaced with a change in size, capacity, or location to eventually serve a commercial or retail type facility, etc., this would be considered a substantial change. The same example could apply to projects intended to address fire capacity or water pressure. These examples are simplified to make the point that intended use is as important to the definition of minimal change as are the size, capacity, or location. Categorical exclusions cannot be strictly defined and each project should be considered with all factors or elements that may influence it.

58.35(b)


The following categorically excluded activities would not alter any conditions that would require a review or compliance determination under the federal laws and authorities cited in 58.5. When the following kinds of activities are undertaken, the responsible entity does not have to publish a NOI/RROF or execute a certification and the recipient does not have to submit a RROF to the State.


1.
Operating costs including maintenance, security, operation, utilities, furnishings, equipment, supplies, staff training and recruitment and other incidental costs.


2.
Economic development activities, including but not limited to, equipment purchase, inventory financing, interest subsidy, operating expenses and similar costs not associated with construction or expansion of existing operation.


NOTE:
Only those regulations deemed applicable to IKE-CSP have been included here.  Please refer to regulations 24 CFR Part 58 for a complete listing.  

Determining if Categorically Excluded-Exempt

There are two ways to classify categorically excluded projects. Those projects that are exempt from the requirements of 24 CFR 58.5 and those activities that are not exempt. Projects are exempt when ALL of the Statutory Checklist items, Appendix1-E, are found to be “Not Applicable to This Project”.

Procedure for Categorically Excluded, Exempt Projects

A categorically excluded-exempt project is exempt from NEPA requirements. Once a grantee determines a project is categorically excluded-exempt, the project is exempt from any Release of Fund (ROF) requirements in accordance with 24 CFR 58.34(a)(12) and 58.34(b).  In this case, the grantee does not have to publish Notice of Intent to Request Release of Funds (NOI/RROF) or submit a RROF to DCEO unless there are specific circumstances and conditions at the location of the activity or project that may have a significant environmental effect in which case may eliminate the ability to exempt the project.

The grantee does have to document in writing its ERR determination that each activity meets the conditions specified from exemption. A copy of the statutory checklist for categorically excluded projects must also be included in the ERR. The grantee must forward the Environmental Status Checklist and all attachments as noted on the checklist to the Department of Commerce and Economic Opportunity. Written verification will follow from DCEO stating that compliance with NEPA has been met. Refer to sample letter Appendix1-C, Sample Environmental (NEPA) Clearance Letter. Until this letter is received, the grantee has not met its environmental requirements.

Because this is an uncommonly addressed situation, the Department requests the Environmental Status Checklist to be completed as follows:


a.
fill out the categorically excluded section of the form as applicable, indicating categorical exclusion from the regulations. Where attachments are indicated, put “N/A”.


b.
fill out the exempt section of the form as applicable also indicating the exemption regulation 58.34(a)(12) and (b) from the regulations. Forward to DCEO with the agency clearance letters required for the projects making sure that the ESC is signed and dated after the dates of the agency clearance letters.  

Refer to sample Environmental Status Checklist, Appendix1-D.

Procedure for Categorically Excluded Projects

Projects that are determined to be categorically excluded but do not meet the exemption requirements must comply with the environmental requirements of the other related laws and authorities cited in Section 58.5. The grantee must document its compliance with these other requirements in the ERR. This document consists of:


a.
Environmental Status Checklist (Appendix1-D);


b.
Statutory Checklist (Appendix1-E);


c.
NOI/RROF Publication or posting (Appendix1-H).


24 CFR Part 58.43 also allows for the grantee to prominently display this public notice, as an alternative to publishing, in public buildings such as the local post office and within the project area as long as the posting facilitates the citizen participation process.


After the date of publication or posting of the NOI/RROF, the grantee must allow 7 days for public comment for publication and 10 days for posting. After such time, the grantee must forward the Environmental Status Checklist and all attachments as noted on the checklist to the Department of Commerce and Economic Opportunity. The Department requires a 15 day waiting period from the date of receipt of Environmental Status Checklist and attachments. Written verification will follow from DCEO stating that compliance with NEPA has been met.  Refer to sample letter Appendix1-C, Sample Environmental (NEPA) Clearance Letter.  Until this letter is received, the grantee has not met its environmental requirement.

E.
Environmental Assessment Process

Grantees must conduct an environmental assessment (EA) for all projects that are not exempt or categorically excluded. This assessment determines whether an Environmental Impact Statement (EIS) must be prepared. This process entails performing an environmental assessment, making a Finding of No Significant Impact (FONSI) or Finding of Significant Impact (FOSI), and performing necessary tasks associated with the finding. These steps are detailed below.

Note:
If any part of the project is located in a floodplain, the grantee must conduct an 8 step floodplain review prior to the publication of the FONSI and NOI/RROF.  (See Section G)

1.
Conducting an Environmental Assessment


Early in the environmental assessment of a project, a grantee must initiate coordination and consultation with the concerned federal agency or agencies or with the designated state agencies responsible for administering state programs.  It must complete all procedures and take other actions required under the provisions of 24 CFR 58.40 that are applicable to its project.  Any such actions which have been taken shall be integrated into the EA and documented in the grantee’s project ERR.  In addition, grantees must:


a.
Complete the Format II Environmental Assessment Checklist. This 
is provided in Appendix1-F. This will become part of the ERR file.


b.
Coordinate activities with the laws and regulatory agencies per 24 CFR 58.5. A list of these is contained in Appendix1-B. All correspondence will become part of the ERR file. Refer to Section F, Coordination and Consultation for more detailed information.

2.
Making an Environmental Impact Finding


When the EA is concluded one of the two environmental impact findings must be made:


a.
A Finding of No Significant Impact (FONSI) in which the grantee determines that the request for release of funds for the project is not an action which may or will significantly affect the quality of human environment; or


b.
A Finding of Significant Impact (FOSI) in which the request for release of funds for the project is deemed to be an action which may significantly affect the quality of the human environment.


A form indicating this finding is incorporated into the Format II Environmental Assessment at the community level. See section three for detailed requirements for FONSI findings. For a FOSI, the grantee must then proceed with its environmental review and prepare an EIS. See Section I for detailed requirements for FOSI findings.

3.
Action for FONSI

When a project is judged to have no significant environmental impact and all clearance letters from the state agencies have been obtained, several tasks must be performed.  They are detailed below, but are summarized as follows:


a.
Publish or post the FONSI (or combined notice, see sections a and b below) (must be after the agency clearance letters have been obtained.)


b.
Publish or post the NOI/RROF (or combined notice, see sections a and b below)


c.
Allow local public comment period


d.
Reevaluate the EA findings (if needed).


e.
Submit RROF to DCEO and other information



a.
Publication or posting and dissemination of the FONSI



At a minimum, the grantee must send the FONSI to the local 


news media, to individuals and groups known to be 



interested in its activities, to appropriate local, state, and 


federal agencies, to the headquarters and appropriate 


regional office of the U.S. Environmental Protection Agency 


and to the Illinois Department of Commerce and Economic 


Opportunity. The FONSI notice may be published at least 


once in a newspaper of general circulation in the affected 


community. In addition, in cases where a grantee’s 



jurisdiction is not served by regularly published local or area 


wide newspapers, it must arrange to have the notice 



prominently displayed at the local post office and its 



substations.




24 CFR Part 58.43 also allows for the grantee to prominently 

display this public notice, as an alternative to publishing, in 


public buildings such as the local post office and within the 


project area as long as the posting facilitates the citizen 


participation process.



b.
Publication or Posting of Notice of Intent to Request Release 

of Funds




The grantee may publish or post a NOI/RROF. The grantee 


may wish to publish or post the NOI/RROF at the same time 


it publishes the FONSI notice. It may publish or post the two 


notices as:




1. 
Concurrent but separate notices, published or posted 


and disseminated at the same time and in the manner 

prescribed above, or,




2.
A combined notice consisting of a single document 


containing the FONSI and the NOI/RROF. A sample 


combined notice is provided in Appendix1-G. This 


combined notice shall:




a.
Clearly indicate that the combined notice is 


intended to meet two separate procedural 


requirements; and




b.
Advise the public to specify in their comments 


which “notice” their comments address.




The grantee must take into account the comments received 


in response to the above notices before proceeding with 


RROF and certification to DCEO.



c.
Allowance of Public Comment Periods




Prior to taking further action pursuant to the following 



notices, the public must be given time to comment. When a 


grantee publishes or posts its notices, the minimum local 


comment periods, not including the date of publication, are:



1.
Notice of finding of no significant impact:



--15 days for publication, 18 days for posting.



2.
Notice of intent to request release of funds:



-- 7 days for publication, 10 days for posting.



3.
Concurrent or combined notices:



-- 15 days for publication, 18 days for posting.




The department requires a 15 day waiting period from the 


date of receipt of Environmental Status Checklist and 



attachments. After such time, the Department will issue the 


NEPA clearance letter, Attachment 1-C.




For the following circumstances, a grantee must make the 


FONSI available for public comments for 30 days before it 


files the RROF:


1.
When there is considerable interest or controversy 
concerning the project;



2.
When the proposed project is similar to other Title I or 
Section 17 projects that normally require the 
preparation of an EIS; or




3.
When the project is unique and without precedent.




Note:
The publication or posting date cannot be 
included in the comment period.  i.e., grantees must wait 
16 or 19 days from publication date, whichever is applicable 
to forward the documentation to the department.



d.
Reevaluation of the EA findings




A grantee must reevaluate the EA findings when:



1.
It makes substantial changes in the nature, magnitude 
or extent of the project including adding new activities 
not anticipated in the original scope of the project and 
its cost estimate;



2.
There are new circumstances and environmental 
conditions which may affect the project or have a 
bearing on its impact such as concealed or 
unexpected conditions discovered during the 
implementation of the project or activity which is 
proposed to be continued; or



3.
The grantee selects an alternative not considered in 
the original EA.



The purpose of a grantee’s reevaluation of the EA is to 
determine if the FONSI is still valid, but if the data or 
conditions upon which it was based have changed, the 
grantee must amend the original assessment and update its 
ERR by including this reevaluation and determination based 
on its findings. If the grantee determines that the FONSI is no 
longer valid, it must prepare an EA, or an EIS if its evaluation 
indicates potentially significant impacts. The grantee must 
republish the required notice and resubmit to DCEO for 
NEPA clearance.


e.
Submit a Request for Release of Funds to DCEO

The final step in clearing environmental requirements is to obtain a letter from DCEO stating its NEPA environmental clearance. The grantee must prepare and forward to DCEO.



a.
Environmental Status Checklist (Appendix1-D);



b.
Request for Release of Funds and Certification




(Appendix1-I);



c.
Copy of agency clearance letters;



d.
Copy of the newspaper advertisement (FONSI and 


NOI/RROF);



e.
Certificate of Publication for FONSI and NOI/RROF.


A RROF and Certification is provided in Appendix1-I. The grantee must forward the Environmental Status Checklist and all attachments as noted on the checklist, which are outlined above, to the Department of Commerce and Economic Opportunity. The Department requires a 15 day waiting period from the date of receipt of these documents. After such time, the Department will issue the NEPA clearance letter, Attachment 1-C. Until this letter is received, the grantee has not met its environmental requirements.


When the environmental conditions are cleared, if all other special grant conditions are cleared, DCEO will also issue a letter stating its formal release of funds.  A sample letter is provided in Appendix 1-J.

F.
Coordination/Consultation
As discussed, a grantee must initiate coordination and consultation with concerned federal and state agencies. At a minimum, the grantee must contact the following state agencies: Illinois Environmental Protection Agency, Illinois Department of Agriculture, Illinois Historic Preservation Agency, and the Illinois Department of Natural Resources. 

In order to streamline the consultation process, the department has developed a review plan for each agency based on each component. The review plan in Appendix1-V identifies each component and each agency. The corresponding box indicates if the project is exempt from agency review or if notification is required. Narratives are provided for each agency explaining the types of projects they need to review.

The agencies must “sign-off” on the project prior to publication of the FONSI and/or NOI/RROF notices. These clearance letters are sent to the grantee stating their review of the project and their consent to proceed. Sample clearance forms are supplied in the Appendix1-L. Grantees must perform all tasks stated in the clearance letter. For example, two IHPA clearance letters are provided. The first, is a conditional clearance requiring the grantee to submit the IHPA clearance letter along with the documented finding to the National Advisory Council on Historic Preservation. The second, is a blanket clearance for several projects.

Any information submitted by grantees to these agencies should contain a cover letter providing information on the funding sources, grant program, and grant numbers. Details about these agencies’ requirements are provided below.

1.
Illinois Environmental Protection Agency (IEPA)


IEPA reviews IKE-CSP projects to evaluate the need for permits and necessary environmental controls. If IEPA is provided with the following information on manufacturing operations and waste management plans, IEPA review can be expedited:


a.
Identification of the materials, production processes and products;



b.
Anticipated production rates;



c.
Anticipated water use and wastewater discharge;



d.
Anticipated quality of wastewater (characteristic);



e.
Volume of solvents or degreasers used in process;



f.
Air emission sources and control equipment;



g.
Volume and types of hazardous or solid waste generated;



h.
Determination of whether sewer or solid waste generated;


i.
Name and telephone number of manufacturer’s representative. (Example, the plant manager or environmental engineer.)

2.
Illinois Historic Preservation Agency (IHPA)

Section 106 of the National Historic Preservation Act of 1966, as amended, requires that agencies involved with activities that include federal involvement in construction, rehabilitation and repair projects, demolition, licenses, permits, loans, loan guarantees, grants, federal property transfers and any type of federal involvement at any phase of a project take into account how their undertakings could affect historic properties (properties listed in or eligible for listing in the National Register of Historic Places). The State Historic Preservation Office (SHPO) has been designated to act as the review body for these projects. Prior to publication of the notices, a letter must be issued by the SHPO stating that the grantee has complied with all historic preservation requirements. 


In some instances depending on the project, IHPA may require that the National Advisory Council be informed of project activities. A sample has been provided in the Appendices in which documented findings must be sent to the Advisory Council on Historic Preservation whereby, if they have no objections to this finding within 30 days of receipt, the grantee will have satisfied the requirements of the National Historic Preservation Act. DCEO recommends sending this information return receipt to document the time period allowed for response, in the event a sign-off is not returned.

In order to request the comments of the State Historic Preservation Officer concerning possible project effects on cultural resources (both structural and archaeological) for purposes of the National Historic Preservation Act or the Illinois State Agency Historic Resources Protection Act, the following information should be provided:

a.
Names of all funding, licensing or permitting agencies, i.e., IEPA, COE, HUD, DWR, etc.

b.
Complete description of all elements of proposed undertaking.

c.
Any relevant permit, project or previous IHPA log numbers.

d.
Map clearly indicating project location, i.e., city maps, county maps, USGS 7.5 minute topographical maps (for archaeological projects).

e.
Project site plans and specifications, if applicable.

f.
Project address, i.e., street address or legal location.

If no structures are in the project area please indicate so and provide the following additional information:

a.
Existing site conditions, i.e., vacant lot, agricultural field (plowed, planted), pasture, etc.

b.
Total acreage involved in project.

c.
Documentation of any prior nonagricultural disturbance at project site (photos, soils report, etc.).

If structures will be impacted by the undertaking, please include the following additional information:

a.
Current photographs (not photocopies) of any standing structures 
within the project area.

b.
Interior photos if project alters interior space and possible date of 
original construction of structure.

c.
Possible date of original construction of structure.

d.
Any known historical information, i.e., is structure significant in the 
community or is it associated with an individual of significance.

This information should be addressed to:

Preservation Services Section

Illinois Historic Preservation Agency

Old State Capitol

Springfield, Illinois  62701

3.
Illinois Department of Agriculture (IDOA)

IDOA reviews IKE-CSP projects for potential effects to prime farmland in Illinois. Specific construction standards and policies for IDOA have been included in Appendix1-N.

Listed below is the information needed by IDOA in order to complete its review of the agricultural impacts associated with each project proposal:

a.
A short cover letter explaining the purpose and scope of the 
project. It should include a contact person (other than the 
mayor) who is familiar with the application and can supply 
additional information with the application.

b.
Total acres to be acquired.

c.
Location map of the site in relation to city boundaries.

d.
Current land use of property to be acquired.

e.
City/County zoning designation of the site.

f.
Proposed use of site in accordance with applicable regional, county 
and/or City Comprehensive Land Use Plan.

g.
Steps to be taken to rectify any disturbance of surface and 
subsurface drainage systems which could accelerate erosion 
problems.


The completion of the USDA-NRCS Form AD-1006 is required whenever 
DCEO projects receiving federal monies will convert agricultural land to a 
non-agricultural land use on property located outside a municipality’s 
corporate boundaries. This includes all agricultural land (crop, hay, 
pasture and timber land). Land outside the corporate boundaries, often 
classified as idle or vacant by developers, is considered to be in 
agricultural use unless it is specifically zoned for non-agricultural use. The 
USDA-NRCS AD-1006 Forms are available locally through the County 
Soil and Water Conservation District/USDA-NRCS office.

Thirty-three Illinois counties have their own State NRCS approved Land Evaluation and Site Assessment (LESA) systems. Projects in these counties should have the AD-1006 completed at the county level. A copy of the completed AD-1006 form should be submitted to the IDOA when the applicant requests comments on the proposal. Contact the USDA-Natural Resources Conservation Service office at the address/telephone listed below for a listing of these counties. All other projects in the remaining counties will be evaluated at the state level and forms should be sent to  the State NRCS office in Champaign, Illinois. The applicant should complete Parts I and III of the AD-1006 Form. Then send the AD-1006 Form, the project summary sheet, a detailed site map showing its location to the entity’s corporate limits, and the completed DCEO-IDOA Ag Questionnaire to:

Mr. James B. Johnson

USDA-Natural Resources Conservation Service

1902 Fox Drive

Champaign, Illinois  61820

217/398-5286

NRCS completes Parts II, IV, and V before forwarding the form and the accompanying information to IDOA. A copy of the completed AD-1006 form should accompany the ERR information maintained in the grantee files.

Questions regarding its completion may also be directed to IDOA, Bureau of Land and Water Resources, by contacting Terry Savko at 217/785-4458.

4.
Illinois Department of Natural Resources (IDNR)

IDNR reviews IKE-CSP projects under authority of the Illinois Endangered Species Protection Act, the Illinois Natural Areas Preservation Act, and the Interagency Wetland Act. The purpose of the IDNR review is to determine if a project is likely to have adverse effects on endangered or threatened species on sites included on the Illinois Natural Areas Inventory or Wetlands. A copy of the Interagency Wetland Policy Act of 1989 and administrative rules can be found in Appendix1-O. Administrative rules can be found in Appendix1-O. Administrative rules for Endangered and Threatened Species and Natural Areas may be found in Appendix1-P.

To initiate review by IDNR, the following information should be provided:

a.
A cover letter including a brief description of the proposed project, 
the legal description (county, township, range, section) of the 
location of the project and the name, address and phone number of 
a contact person familiar with details of the project.

b.
A locational map on which the project site is clearly delineated.  
The preferred map is a topographic map from the U.S. Geological 
Service (also known as a quad map).  If another type of map is 
used, it should include an area large enough to show nearby 
landmarks such as named roads or towns.

This information should be addressed to:

Endangered Species Program Manager

Division of Natural Heritage

Illinois Department of Natural Resources

524 South Second Street

Springfield, Illinois  62701-1787

G.
Activities in a Floodplain

Executive Order 11988 -- Floodplain Management Guidelines, is applicable to all grantees whose project occur in the 100 year floodplain. The objective of this Order is to avoid long and short term adverse impacts associated with the occupancy and modification of floodplains and to avoid direct and indirect support of floodplain development wherever there is a practicable alternative. The Order requires that grantees avoid the base floodplain, unless it is the only practicable alternative. If the floodplain cannot be avoided adjustments should be made to:


a.
Reduce the hazard and the risk of flood loss.


b.
Minimize the impact of floods on human safety, health, and welfare.


c.
Restore and preserve the natural and beneficial floodplain values.

A base flood is defined as a flood which has a one percent chance of occurrence in any given year. It is also known as a 100 year flood. The base floodplain is synonymous to the 100 year floodplain.

The agency clearance letters are not a condition of the Eight Step Floodplain Review. The grantee may start that review before receiving the clearance letters.
If a project involves activities in a floodplain, grantees must conduct a federally mandated eight-step review procedure. The regulations implementing Executive Order 11988 may be found in Appendix1-R. The grantee must complete the floodplain review procedure and the required publications before publishing a NOI/RROF and/or FONSI.

EIGHT STEP FLOODPLAIN REVIEW PROCEDURE
1.
Determine if the project is located in the base floodplain. If the project is not in the base floodplain, proceed to Step 4.

2.
The grantee must make public its intent to locate a proposed project in the base floodplain. This notice must provide a description of the proposed project with ample lead time for meaningful input from the public. A sample notice is provided in Appendix1-P. This publication must allow for a 15 day comment period, not including the date of publication.

3.
Identify and evaluate the practicable alternative to locating in the base floodplain. This determination requires the grantee to consider:

a.
Avoiding the base floodplain through alternate sitting;

b.
Modifying the project to minimize harm to the 
floodplain and still 


accomplish the project objectives.

4.
For all proposed alternatives, the grantee must identify if the project has impacts in the base floodplain, directly or indirectly supports floodplain development that has additional impacts. If the proposed project is outside the base floodplain and has no identifiable impacts or support, the project can be implemented, go to Step 8.

5.
If the proposed project has identifiable impacts or support, these effects must be minimized. Further, natural and beneficial floodplain values must be restored and preserved.

6.
The proposed alternative can now be reevaluated taking into account the identified impacts, the steps necessary to minimize these impacts and opportunities to restore and preserve floodplain values.

7.
If the grantee finds that the only practicable alternative is locating in the base floodplain, public notice of the reasons must be given for this finding and the alternatives considered must be detailed. A sample of the second floodplain publication is provided in Appendix1-Q. This publication must allow for a 7-day comment period not including the date of publication.

8.
After allowing a reasonable period for public response, the proposed project can be implemented.

Grantees must maintain a copy of the applicable flood hazard boundary map in their environmental review file. At the conclusion of the Eight Step Floodplain Process, the grantee may publish the NOI/RROF and/or FONSI as required.


Please note that participation in the National Flood Insurance Program (NFIP) is not a condition of IKE-CSP grants excluding acquisitions. Some grantees, during the review of alternatives in the environmental process, may find it necessary to participate in this program. If the project will encourage development in the floodplain it may be necessary as a mitigation step to participate in NFIP and enforce the required ordinance.

H.
Information Sources

In preparing the environmental review record, many different issues may affect the project area. The following sources have been provided to assist in determining environmental impacts.


Aerial Photographs
Illinois State Geological Survey 217/333-4747; 



TDD:  217/782-9175


Geonex Chicago Aerial Survey 847/298-1480;


(No TDD)


Database Services
Environmental Database, Inc. 800/982-4627;


(No TDD)


Environmental Data Resources 800/352-0050;


(No TDD)


ERIIS 800/989-0403
(No TDD)


Flood Insurance Rate Maps (FIRM) FEMA


U.S.G.S. Maps
Illinois State Geological Survey 217/333-4747;


TDD:  217/782-9175


Ask for 7.5” quads.  It might be helpful to ask for an index map to know the names of quads in your project region.


National Wetlands Inventory Maps



United States Geological Survey  1-888-ASKUSGS 


(275-8747);


TDD:  703/648-4119


Northern Illinois University Center for Governmental Studies 815/753-1901; TDD:  815/753-2000

I.
Activities Requiring an Environmental Impact Statement

Since the environmental review procedures for those projects requiring an EIS are very detailed, they have been omitted from this summary. Due to unforeseeable events, there are times an EIS must be prepared. Complete procedures for completing an EIS can be found under HUD regulation 24 CFR Part 58 Subparts H and I. These regulations are provided in Appendix1-K. For any additional information, contact the IKE-CSP Environmental Officer at DCEO.

J.
Environmental Reviews for USDA-RD and IKE-CSP Projects


A combined environmental review process has been developed whereby grantees with USDA-RD and IKE-CSP projects may combine the environmental process.  Please refer to Appendix1-U for more specific instructions.

K.
Guide for Project Reviews by IDOA, IDNR, IHPA and IEPA

In order to streamline the consultation process, the department has developed a review plan for each agency based on each of the different components of IKE-CSP. The review plan in Appendix1-V identifies each component at the bottom of the page and each agency to the side. The corresponding box on the grid indicates if the project is exempt from that agency review or if notification is required. Narratives are provided for each agency explaining the types of projects they need to review.


Specific questions concerning your project should be directed to the agencies.  Also, caution should be exercised to receive all applicable clearance letters, to avoid significantly delaying the environmental process.
ENVIRONMENTAL REVIEW APPENDICES
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APPENDIX1-A

ACRONYM LIST

IKE-CSP
Community Development Assistance Program

CDBG
Community Development Block Grant

COE
Corps of Engineers

DCEO
Department of Commerce and Economic Opportunity

DOL
U.S. Department of Labor

DWR
Division of Water Resources, Illinois Department of Transportation

ERR
Environmental Review Record

EA
Environmental Assessment

EIS
Environmental Impact Statement

FONSI
Finding of No Significant Impact

FOSI
Finding of Significant Impact

HUD
U.S. Department of Housing and Urban Development

IDNR
Illinois Department of Natural Resources

IDOA
Illinois Department of Agriculture

IEPA
Illinois Environmental Protection Agency

IHPA
Illinois Historic Preservation Agency

NEPA
National Environmental Policy Act of 1969

NOI/RROF
Notice of Intent to Request Release of Funds

ROF
Release of Funds

RROF
Request for Release of Funds and Certification

USGS
U.S. Geological Service

APPENDIX1-B

ENVIRONMENTAL AUTHORITIES

All grantees must document that they have taken into consideration and must comply with, when applicable, the criteria, standards and policies of related federal and state environmental statutes, executive orders and regulations in accordance with 24 CFR 58.50 in addition to NEPA requirements. Listed below is a summary of these requirements. Contact the Department if more specific information is needed.  

_____________________________________________________________________

Compliance Area:
NOISE

Citations:
HUD Regulations 24 CFR Part 51, Subpart B; and Noise Environmental Protection, 415 ILCS 5/23 et seq.

Summary:
The purpose of noise regulations are to encourage land use patterns for housing and other sensitive projects that will provide a suitable separation between them and major noise sources. HUD regulations provide minimum national standards and provide policy on the use of structural and other noise attention measures. Illinois law gives the Pollution Control Board the authority to prescribe limitations on noise emission.

_____________________________________________________________________

Compliance Area:
AIR QUALITY

Citations:

Clean Air Act of 1970, 42 U.S.C. 7401-7541, as amended; EPA Regulation 40 CFR Part 50, 51, 52, and 61; and the Clean Air Act of 415 ILCS 5/8 et seq.

Summary:

The Clean Air Act requires that all federally assisted activities conform with the State Air Quality Implementation Plan (SIP) approved or promulgated under Section 110 of the Act. The Illinois Clean Air act gives the Pollution Control Board the authority to promulgate regulations to implement the Federal Clean Air Act in Illinois.

_____________________________________________________________________

Compliance Area:
WATER QUALITY

Citations:

Federal Water Pollution Control Act, 33 U.S.C. 1251-1376, as amended; Safe Drinking Water Act of 1974, 42 U.S.C. 300 F-300-10, as amended; U.S.E.P.A. Implementing Regulations 40 CFR Parts 100-149; and the Clean Water Act of 1977, 415 ILCS 5/11.

Summary:

These regulations relate to the prevention, control, and abatement of water pollution. The federal Water Pollution Control Act regulates discharge into navigable waters.

_____________________________________________________________________

Compliance Area:
SOLID WASTE DISPOSAL

Citations:
Solid Waste Disposal Act as amended by the Resources Conservation and Recovery Act of 1976, 42 U.S.C. (901-6987); U.S.E.P.A.  Implementing Regulations 40 CFR Parts 240-265; and then Resource Conservation and Recovery Act, 415 ILCS 5/20.

Summary:

These statutes provide requirements for the handling and disposal of solid waste, particularly hazardous wastes.

_____________________________________________________________________

Compliance Area:
MAN-MADE HAZARDS

Citations:
HUD Regulations 24 CFR Part 51, Subpart C.

Summary:

HUD regulations establish standards for the location of proposed IKE-CSP-assisted projects near hazardous operations handling petroleum products or chemicals of an explosive or fire-prone nature.

_____________________________________________________________________

Compliance Area:
Sitting of IKE-CSP-Assisted Projects in Runway Clear Zones at Civil Airports and Clear Zones and Accident Potential Zones at Military Airfields.

Citations:
HUD Regulation 24 CFR Part 51, Subpart D.

Summary:

HUD regulations establish standards to promote compatible land uses around civil airports and military airfields.

_____________________________________________________________________

Compliance Area:
FISH and WILDLIFE

Citations:
Fish and Wildlife Coordination Act 16 U.S.C. 661-666c.

Summary:

This Act requires that actions be taken to protect the fish and wildlife resources which may be affected by federally assisted actions that will result in the control or structural modification of any natural stream or body of water.

Compliance Area:
ENDANGERED SPECIES

Citations:
Endangered Species Act of 1973, as amended 16 U.S.C. 1531-1543; and the Endangered Species Act, 520 ILCS 10-1.

Summary:

The Endangered Species Act of 1973 authorizes the Secretaries of Commerce and Interior to identify endangered or threatened species and designate habitats critical to their survival. It prohibits federally-assisted actions that may jeopardize the existence of or modify the habitats of endangered or threatened species.

_____________________________________________________________________

Compliance Area:
FARMLAND PROTECTION

Citations:

Farmland Protection Policy Act of 1981, 7 U.S.C. 4201 et. seq.; and Executive Order entitled “Preservation of Illinois Farmland”.

Summary:

The grantee must conduct project activities in such a manner as to fully protect prime agricultural land from irreversible conversion.

_____________________________________________________________________

Compliance Area:
FLOODPLAIN

Citations:

Federal: Flood Disaster Protection Act of 1973, P.L. 93-234, Title 24, Chapter X, Subchapter B; National Flood Insurance Program, 44 CFR 59-75; (specifically construction requirements in 60.3); Executive Order 11988.


State: 17 IL Admin. Code Chapter I, Sections 3700, 3702, 3704, 3706. And 3708; Executive Order IV (1979).

Summary:

These statutes require that the state agencies which plan, promote, 
regulate, or permit activities, as well as those which administer 
grants or loans in the State’s floodplain areas, must ensure that all 
projects meet the standards of the state floodplain regulations or 
the National Flood Insurance Program (NFIP) whichever is more 
stringent.  Specifically, new or substantially improved buildings as 
well as other development activities must be protected from 
damage by the 100-year flood.  In addition, no construction 
activities in the flood plain may cause increases in flood heights or 
damages to other properties.  In the six-county Chicago 
metropolitan area, only water-dependent or open “appropriate 
uses” are allowed in floodways.  All state floodway development 
activities must be review and approved by the Illinois Department of 
Natural Resources/Office of Water Resources. The Federal


Executive order further requires an eight step process which includes two public notices and a specific finding of no practical alternative. Flood Insurance is required as a condition of any federal financial assistance in identified floodplain areas.

_____________________________________________________________________

Compliance Area:
PRESERVATION OF HISTORICAL AND ARCHAEOLOGICAL RESOURCES

Citations:

National Historical Preservation Act of 1966, 16 U.S.C. 470 et seq., particularly Section 106; Executive Order 11593, Protection and Enhancement of the Cultural Environment; Reservoir Salvage Act of 1960, 16 U.S.C. 469 et. seq., as amended by the Archaeological and Historical Preservation Act of 1974 and Historic Preservation, 30 ILCS 605/1.

Summary:

The goal of these statutes is to preserve and enhance districts, sites, buildings, structures and objects of historical, architectural or archaeological significance. Section 106 of the National Historic Preservation Act establishes special procedural requirements for historic preservation. Prior to undertaking a federally-assisted project, the effects of the project on properties listed on the National Register of Historic Places, or properties eligible for the National Register, must be evaluated through consultation with the State Historic Preservation Officer.
_____________________________________________________________________

APPENDIX1-C
Date

Honorable

Title

Entity

Address

City, State, ZIP Code

RE:

Dear:

This is to inform you that the above referenced grantee has satisfied the special grant conditions identified in your grant agreement regarding environmental review requirements.

All conditions regarding compliance with the National Environmental Policy Act have been met.  Leverage funded costs and IKE-CSP-funded engineering costs may be incurred as of the date of this letter; however, other IKE-CSP-funded project costs may be incurred only satisfying all other special grant conditions.

If you have questions, please contact (grant manager) at (telephone).

Sincerely,


, Manager

Division of Community Assistance

cc:
APPENDIX1-D
ENVIRONMENTAL STATUS CHECKLIST
This form must be completed, executed by the chief elected official of the community, and returned to DCEO in order to obtain a NEPA environmental clearance. Please provide a comprehensive project description, check the applicable environmental status, and indicate the agency letters status and the criteria which allowed the exemption.

Project Description  ____________________________________________________

_____________________________________________________________________

_____________________________________________________________________

Required
Not Required




Illinois Department of Agriculture
_____________________________




___________________________________________________________



Illinois Environmental Protection Agency ______________________




___________________________________________________________



Illinois Historic Preservation Agency __________________________




___________________________________________________________



Illinois Department of Natural Resources ______________________




___________________________________________________________

                   The project is EXEMPT per 24 CFR 58.34(a)(__) (__)

___________________________________________________________
                   The project is CATEGORICALLY EXCLUDED per 24 CFR 58.35  (__) (__)


___________________________________________________________


___________________________________________________________


____
RROF and Certification (HUD form)


____
Certificate of Publication for NOI-RROF


____
Newspaper Advertisement

______
An ENVIRONMENTAL ASSESSMENT has been completed. The following applies:


____      FONSI - Finding of No Significant Impact


____       FOSI - Finding of Significant Impact


Attached: ___   RROF and Certification (HUD form)



 ___   Certificate of Publication for FONSI and NOI/RROF or combined 



notice



 ___   Newspaper Advertisement

______
The project will require an ENVIRONMENTAL IMPACT STATEMENT
___________________________
___________________
__________

Chief Elected Official’s Signature


   Title


      Date
APPENDIX1-D

SAMPLE

Community:  __________________________________
IKE-CSP Grant #  ________________

SAMPLE for Categorical Exclusion Exemption

ENVIRONMENTAL STATUS CHECKLIST
This form must be completed, executed by the chief elected official of the community, and returned to DCEO in order to obtain a NEPA environmental clearance. Please provide a comprehensive project description, check the applicable environmental status, and indicate the agency letters status and the criteria which allowed the exemption.

Project Description
__________________________________________________________________________

__________________________________________________________________________

Required
Not Required




Illinois Department of Agriculture
________________________________




_________________________________________________________________



Illinois Environmental Protection Agency  ____________________________




_________________________________________________________________



Illinois Historic Preservation Agency  ________________________________




_________________________________________________________________



Illinois Department of Natural Resources  ____________________________




_________________________________________________________________

     X   
The project is EXEMPT per 24 CFR 58.34(a)(12) “Any of the categorical exclusions listed in 24 CFR 58.35(a) provided that there are no circumstances which require compliance with any other federal laws and authorities cited in 24 CFR 58.50.”

    X    
The project is CATEGORICALLY EXCLUDED per 24 CFR 58.35(a)(1) Acquisition of improvements for commercial activities that upgrade with a minimal change in use, do not increase capacity by more than 20 percent, and does not involve a  change in land use.

There are circumstances which require compliance with applicable laws and authorities per 24 CFR 58.50


Attached:
n/a
RROF and Certification (HUD form)





n/a
Certificate of Publication for NOI/RROF





n/a
Newspaper Advertisement

______
An ENVIRONMENTAL ASSESSMENT has been completed. The following applies:


___  FONSI - Finding of No Significant Impact


___  FOSI - Finding of Significant Impact


Attached: ___  RROF and Certification (HUD form)


                ___  Certificate of Publication for FONSI and NOI/RROF or combined notice



 ___  Newspaper Advertisement

______
The above project will require an ENVIRONMENTAL IMPACT STATEMENT
_____________________________
_____________________
_________________
Chief Elected Official’s Signature

Title



Date


APPENDIX1-E

STATUTORY WORKSHEET
[HUD Region IX Recommended Format-Revised December 2003-previous versions are obsolete]

Use this worksheet only for projects that are Categorically Excluded per 24 CFR Section 58.35(a).

(Note: Compliance with the laws and statutes listed at 24 CFR §58.6 must also be documented.)

24 CFR §58.5 STATUTES, EXECUTIVE ORDERS & REGULATIONS
PROJECT NAME and DESCRIPTION - Include all contemplated actions that logically are either geographically or functionally part of the project:

This proposal is determined to be categorically excluded according to: [Cite section(s)]


DIRECTIONS - Write "A" in the Status Column when the proposal, by its scope and nature, does not affect the resources under consideration; OR write "B" if the project triggers formal compliance consultation procedures with the oversight agency, or requires mitigation (see Statutory Worksheet Instructions).  Compliance documentation must contain verifiable source documents and relevant base data.

Compliance Factors:
	Statutes, Executive Orders, and

Regulations listed at 24 CFR §58.5
	Status

A / B
	Compliance Determination & Documentation

	Historic Preservation

[36 CFR Part 800]


	
	

	Floodplain Management

[24 CFR 55, Executive Order 11988]


	
	

	Wetland Protection

[Executive Order 11900]


	
	

	Coastal Zone Management Act

[Sections 307(c), (d)]


	
	

	Sole Source Aquifers

[40 CFR 149]


	
	

	Endangered Species Act

[50 CFR 402]


	
	

	Wild and Scenic Rivers Act

[Sections 7(b), and (c)]


	
	

	Clean Air Act - [Sections 176(c), (d), and 40 CFR 6, 51, 93]


	
	

	Farmland Protection Policy Act

[7 CFR 658]


	
	

	Environmental Justice

[Executive Order 12898]


	
	

	HUD ENVIRONMENTAL STANDARDS
Noise Abatement and Control

[24 CFR 51B]


	
	

	Explosive and Flammable Operations

[24 CFR 51C]


	
	

	Hazardous, Toxic or Radioactive

Materials & Substances

[24 CFR 58.5(i)(2)]


	
	

	Airport Clear Zones and Accident

Potential Zones [24 CFR 51D]


	
	


DETERMINATION:
(     )
This project converts to EXEMPT, per Section 58.34(a)(12), because it does not require any mitigation for compliance with any listed statutes or authorities, nor requires any formal permit or license (Status "A" has been determined in the status column for all authorities); Funds may be committed and drawn down for this (now) EXEMPT project; OR

(     )
This project cannot convert to Exempt status because one or more statutes or authorities require formal consultation or mitigation.  Complete consultation/mitigation protocol requirements, publish NOI/RROF and obtain Authority to Use Grant Funds (HUD 7015.16) per Section 58.70 and 58.71 before committing or drawing down funds; OR

(     )
The unusual circumstances of this project may result in a significant environmental impact.  This project requires preparation of an Environmental Assessment (EA).  Prepare the EA according to 24 CFR Part 58 Subpart E.

PREPARER SIGNATURE 
DATE:


PREPAREER NAME, COMPANY: 


RESPONSIBLE ENTITY AGENCY OFFICIAL/SIGNATURE:


NAME, TITLE: 
DATE: 


APPENDIX1-F
Environmental Assessment

for HUD-funded Proposals

Recommended format per 24 CFR 58.36, revised March 2005

[Previously recommended EA formats are obsolete].

[image: image1.png]



Project Identification:  _____________________________

Preparer:  ______________________________________

Responsible Entity:  _______________________________

Month/Year:  __________, __________
Environmental Assessment

Responsible Entity:  _______________________________________________
[24 CFR 58.2(a)(7)]

Certifying Officer:  _________________________________________________
[24 CFR 58.2(a)(2)]

Project Name:  ____________________________________________________
Project Location:  ________________________________________________________________

________________________________________________________________

Estimated Total Project Cost:  ________________________________________
Grant Recipient:  __________________________________________________
[24 CFR 58.2(a)(5)]

Recipient Address:  ________________________________________________
Project Representative:  ____________________________________________

Telephone Number:  _______________________________________________
Conditions for Approval:  (List all mitigation measures adopted by the responsible entity to eliminate or minimize adverse environmental impacts.  These conditions must be included in project contracts and other relevant documents as requirements).  [24 CFR 58.40(d), 40 CFR 1505.2(c)]
FINDING:  [58.40(g)]

    ___

Finding of No Significant Impact

(The project will not result in a significant impact on the quality of the human environment)

    ___

Finding of Significant Impact

(The project may significantly affect the quality of the human environment)
Preparer Signature:  _____________________________________Date:  ________
Name/Title/Agency:  __________________________________________________
RE Approving Official Signature:  __________________________Date:  ________
Name/Title/Agency:  __________________________________________________
Statement of Purpose and Need for the Proposal:  [40 CFR 1508.9(b)]
Description of the Proposal:  Include all contemplated actions which logically are either geographically or functionally a composite part of the project, regardless of the source of funding.  [24 CFR 58.32, 40 CFR 1508.25]
Existing Conditions and Trends:  Describe the existing conditions of the project area and its surroundings, and trends likely to continue in the absence of the project.  [24 CFR 58.40(a)]
Statutory Checklist

[24CFR §58.5]

Record the determinations made regarding each listed statute, executive order or regulation.  Provide appropriate source documentation.  Note reviews or consultations completed as well as any applicable permits or approvals obtained or required.  Note dates of contact or page references.  Provide compliance or consistency documentation.  Attach additional material as appropriate.  Note conditions, attenuation or mitigation measures required.


Factors 
                Determination and Compliance Documentation
	Historic Preservation
[36 CFR 800]
	

	Floodplain Management
[24 CFR 55, Executive Order 11988]
	

	Wetlands Protection
[Executive Order 11990]
	

	Coastal Zone Management Act
[Sections 307(c), (d)]
	

	Sole Source Aquifers
[40 CFR 149]
	

	Endangered Species Act
[50 CFR 402]
	

	Wild and Scenic Rivers Act
[Sections 7(b), (c)]
	

	Air Quality
[Clean Air Act, Sections 176(c)

and (d), and 40 CFR 6, 51, 93]
	

	Farmland Protection Policy Act [7 CFR 658]
	

	Environmental Justice
[Executive Order 12898]
	


HUD Environmental Standards
Determination and Compliance Documentation
	Noise Abatement and Control [24 CFR 51 B]


	

	Toxic/Hazardous/Radioactive Materials, Contamination, Chemicals or Gases

[24 CFR 58.5(i)(2)]
	

	Siting of HUD-Assisted Projects near Hazardous Operations [24 CFR 51 C]
	

	Airport Clear Zones and

Accident Potential Zones

[24 CFR 51 D]
	


Environmental Assessment Checklist

[Environmental Review Guide HUD CPD 782, 24 CFR 58.40; Ref. 40 CFR 1508.8 &1508.27]

Evaluate the significance of the effects of the proposal on the character, features and resources of the project area.  Enter relevant base data and verifiable source documentation to support the finding.  Then enter the appropriate impact code from the following list to make a determination of impact.  Impact Codes:  (1) - No impact anticipated; (2) - Potentially beneficial; (3) - Potentially adverse; (4) - Requires mitigation; (5) - Requires project modification.  Note names, dates of contact, telephone numbers and page references.  Attach additional material as appropriate.  Note conditions or mitigation measures required.

Land Development
          Code

Source or Documentation
	Conformance with Comprehensive Plans and Zoning
	
	

	Compatibility and Urban Impact
	
	

	Slope


	
	

	Erosion
	
	

	Soil Suitability
	
	

	Hazards and Nuisances including Site Safety
	
	

	Energy Consumption
	
	


	Noise - Contribution to Community Noise Levels
	
	

	Air Quality

Effects of Ambient Air Quality on Project and Contribution to Community Pollution Levels
	
	

	Environmental Design

Visual Quality - Coherence, Diversity, Compatible Use and Scale
	
	


Socioeconomic                  Code              Source or Documentation
	Demographic Character Changes
	
	

	Displacement
	
	

	Employment and Income Patterns
	
	


Community Facilities

    and Services                   Code               Source or Documentation

	Educational Facilities
	
	

	Commercial Facilities
	
	

	Health Care
	
	

	Social Services
	
	

	Solid Waste
	
	

	Waste Water
	
	

	Storm Water
	
	

	Water Supply
	
	

	Public Safety

                      - Police
	
	

	                      - Fire
	
	

	 - Emergency Medical
	
	

	Open Space and Recreation

                     - Open Space
	
	

	                     - Recreation
	
	

	                     - Cultural Facilities
	
	

	Transportation
	
	


Natural Features



Source or Documentation

	Water Resources


	
	

	Surface Water
	
	

	Unique Natural Features and Agricultural Lands
	
	

	Vegetation and Wildlife
	
	


Other Factors      



Source or Documentation
	Flood Disaster Protection Act

[Flood Insurance]

[§58.6(a)]
	
	

	Coastal Barrier Resources Act/

Coastal Barrier Improvement Act

[§58.6(c)]
	
	

	Airport Runway Clear Zone or Clear Zone Disclosure

[§58.6(d)]
	
	

	Other Factors


	
	


Summary of Findings and Conclusions

ALTERNATIVES TO THE PROPOSED ACTION

Alternatives and Project Modifications Considered [24 CFR 58.40(e), Ref. 40 CFR 1508.9]

(Identify other reasonable courses of action that were considered and not selected, such as other sites, design modifications, or other uses of the subject site.  Describe the benefits and adverse impacts to the human environment of each alternative and the reasons for rejecting it.)

No Action Alternative [24 CFR 58.40(e)]

(Discuss the benefits and adverse impacts to the human environment of not implementing the preferred alternative).

Mitigation Measures Recommended [24 CFR 58.40(d), 40 CFR 1508.20]
(Recommend feasible ways in which the proposal or its external factors should be modified in order to minimize adverse environmental impacts and restore or enhance environmental quality.)
Additional Studies Performed

(Attach studies or summaries)

List of Sources, Agencies and Persons Consulted [40 CFR 1508.9(b)]
APPENDIX1-G
Combined Notice

NOTICE OF FINDING OF NO SIGNIFICANT IMPACT

AND

NOTICE OF INTENT TO REQUEST RELEASE OF FUNDS

Date        -1-      
Name of Applicant 

                                -2-                                                           
Street, City, Zip Code
             -3-                                       Telephone         -4-          

TO ALL INTERESTED AGENCIES, GROUPS AND PERSONS:

On or about (-5-)*, the above named (-2-) will request the Department of Commerce and Economic Opportunity to release federal funds under Title I of the Housing and Community Development Act of 1974, as amended, for the following project:

-6-

Finding of No Significant Impact

It has been determined that such request for release of funds will not constitute an action significantly affecting the quality of the human environment and accordingly the (-2-) has decided not to prepare an Environmental Impact Statement under the National Environmental Policy Act of 1969 (PL 91-190).

An Environmental Review Record respecting the within project has been made by the (-2-) which documents the environmental review of the project and more fully sets forth the reasons why such Statement is not required.  This Environmental Review Record is on file at the above address and is available for public examination and copying upon request at the (-3-) between the hours of 8:00 a.m. and 5:00 p.m.

No further environmental review of such project is proposed to be conducted prior to the request for release of federal funds.

Public Comments on Finding
All interested agencies, groups and persons disagreeing with this decision are invited to submit written comments for consideration by the (-2-). Such written comments should be received at (-3-) on or before (-5-).  All such comments so received will be considered and (-2-) will not request the release of federal funds or take any administrative action on the within project prior to the date specified in the preceding sentence.

_____________________________________________________________________

* The earliest date for submittal of Request for Release of Funds and Certification is one day after the termination of public comment period set for the Finding of No Significant Impact.

Release of Funds
(-2-) will undertake the project described above with Community Development Assistance Program funds from the Illinois Department of Commerce and Economic Opportunity (DCEO) under Title I of the Housing and Community Development Act of 1974, as amended.  (-2-) is certifying to DCEO that (-2-) and (-7-) in his/her official capacity as (-8-), consent to accept the jurisdiction of the federal courts if an action is brought to enforce responsibilities in relation to environmental review, decision-making and action; and that these responsibilities have been satisfied. The legal effect of the certification is that upon its approval the (-2-) may use the IKE-CSP funds and DCEO will have satisfied its responsibilities under the National Environmental Policy Act of 1969.

OBJECTIONS TO STATE RELEASE OF FUNDS
DCEO will accept an objection to its approval only if it is on one of the following bases: a) that the certification was not in fact executed by the certifying officer or other officer of applicant approved by DCEO; b) the applicant has failed to make one of the two findings pursuant to 58.40 or to make the written determination required by 58.35, 58.47 or 58.53 for the project as applicable; c) that the applicant’s environmental review record for the project indicated omission of a required decisions finding or step applicable to the project in the environmental review process; d) the applicant has committed funds or incurred costs not authorized by this part before release of funds and approval of the environmental certification by the state.  Objections must be prepared and submitted in accordance with the required procedure (24 CFR Part 58.75) and may be addressed to Illinois Department of Commerce and Economic Opportunity, IKE-CSP Unit, 620 East Adams Street, Springfield, Illinois  62701.

            -7-                                                        

            -8-                                                        

            -2-                                                        

            -3-                                                        

(Name and Address of Chief Executive Officer) 
Appendix1-G Document Key:

-1-
Insert Date of Publication Notice

-2-
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Insert date release of funds will be made from DCEO

-6-
Insert project purpose, location, cost and funding sources

-7-
Insert name of chief elected official

-8-
Insert chief elected official’s title

APPENDIX1-H
SAMPLE NOI/RROF ADVERTISEMENT

NOTICE OF INTENT TO REQUEST A RELEASE OF FUNDS

Name

                       -2-                                    
Date of Publication
      -1-        
Address
                       -3-                                     

Telephone
                       -4-                                    
TO ALL INTERESTED AGENCIES, GROUPS, AND PERSONS:

On or about          -5-     * the above named                       -2-                   will request the Department of Commerce and Economic Opportunity to release federal funds under Title I of the Housing and Community Development Act of 1974, as amended, for the following project:

-6-

An Environmental Review Record of the project has been made by the above named (-2-), which documents the environmental review status of the project. This Environmental Review Record is on file at the above address and is available for public examination and copying, upon request.

(-2-) will undertake the project described above with Community Development Assistance Program funds from the Illinois Department of Commerce and Economic Opportunity (DCEO), under Title I of the Housing and Community Development Act of 1974, as amended.  (-2-) and (-7-) in his/her capacity as (-8-), consent to accept the jurisdiction of the federal courts if an action is brought to enforce responsibilities in relation to environmental reviews, decision making, and action; and that these responsibilities have been satisfied.  

The legal effect of the certification is that upon its approval, the (-2-) may use the Community Development Assistance Program funds, and DCEO will have satisfied its responsibilities under the National Environmental Policy Act of 1969.  DCEO will accept an objection to its approval of the release of funds and acceptance of the certification only if it is on one of the following bases:  a) that the certification was not in fact executed by the chief executive officer or other officer of applicant approved by DCEO, or b) that the applicant’s Environmental Review Record indicated omission of a required decision, finding or step applicable to the project in the environmental review process.

_____________________________________________________________________

*At least one day after the 7-day time period set for this notice.
Objections must be prepared and submitted in accordance with the required procedure (24 CFR Part 58), and may be addressed to DCEO, IKE-CSP Unit, 620 East Adams Street, Springfield, Illinois  62701.  Objections to the release of funds on basis other than those stated above will be not be considered by DCEO. No objections received after the expiration of the State’s 15-day comment period will be considered by DCEO.

            -7-                                                        

            -8-                                                        

            -2-                                                        

            -3-                                                        

(Name and Address of Chief Executive Officer)

Appendix1-H Document Key:

-1-
Insert Date of Publication Notice

-2-
Insert Name of applicant/grantee

-3-
Insert address of applicant/grantee

-4-
Insert telephone number of applicant/grantee

-5-
Insert date release of funds will be made from DCEO

-6-
Insert project purpose, location, cost and funding sources

-7-
Insert name of chief elected official

-8-
Insert chief elected official’s title

[image: image2.emf]APPENDIX 2-1-I

Request for Release of Funds

U.S. Department of Housing

OMB No. 2506-0087

and Certification

and Urban Development

(exp. 3/31/2011)

Office of Community Planning

and Development

Part 1.  Program Description and Request for Release of Funds 

(to be completed by Responsible Entity)

1.  Program Title(s) 2. HUD/State Identification No. 3. Recipient Identification No.

    (optional)

4.  OMB Catalog Number(s) 5. Name and address of responsible entity

6. For information about this request, contact

    (name & phone number)

8. HUD or State Agency and office unit to receive request

9. Program Activity(ies)/Project Name(s) 10. Location (Street address, city, county, State)

11. Program Activity/Project Description

Previous editions are obsolete

form 

HUD-7015.15

 (1/99)

This form is to be used by Responsible Entities and Recipients (as defined in 24 CFR 58.2) when requesting the release of funds, and 

requesting the authority to use such funds, for HUD programs identified by statutes that provide for the assumption of the 

environmental review responsibility by units of general local government and States.  Public reporting burden for this collection of 

information is estimated to average 36 minutes per response, including the time for reviewing the collection of information.  This 

agency may not conduct or sponsor, and a person is not required to respond to, a collection of information unless that collection 

displays a valid OMB control number.

7. Name and address of recipient (if different than

    responsible entity)

The recipient(s) of assistance under the program(s) listed above requests the release of funds and removal of environmental grant 

conditions governing the use of the assistance for the following.



[image: image3.emf]Part 2.  Environmental Certification (to be completed by responsible entity)

With reference to the above Program Activity(ies)/Project(s), I, the undersigned officer of the responsible entity, certify that:
1.
The responsible entity has fully carried out its responsibilities for environmental review, decision-making and action pertaining to the project(s) named above.

2.
The responsible entity has assumed responsibility for and complied with and will continue to comply with, the National Environmental Policy Act of 1969, as amended, and the environmental procedures, permit requirements and statutory obligations of the laws cited in 24 CFR 58.5; and also agrees to comply with the authorities in 24 CFR 58.6 and applicable State and local laws.

3.
After considering the type and degree of environmental effect identified by the environmental review completed for the proposed project described in Part 1 of this request, I have found that the proposal (did (did not require the preparation and dissemination of an environmental impact statement.

4.
The responsible entity has disseminated and/or published in the manner prescribed by 24 CFR 58.43 and 58.55 a notice to the public in accordance with 24 CFR 58.70 and as evidenced by the attached copy (copies) or evidence of posting and mailing procedure.

5.
The dates for all statutory and regulatory time periods for review, comment or other action are in compliance with procedures and requirements of 24 CFR Part 58.

6.
In accordance with 24 CFR 58.71(b), the responsible entity will advise the recipient (if different from the responsible entity) of any special environmental conditions that must be adhered to in carrying out the project.

As the duly designated certifying official of the responsible entity, I also certify that:

7.
I am authorized to and do consent to assume the status of Federal official under the National Environmental Policy Act of 1969 and each provision of law designated in the 24 CFR 58.5 list of NEPA-related authorities insofar as the provisions of these laws apply to the HUD responsibilities for environmental review, decision-making and action that have been assumed by the responsible entity.

8.
I am authorized to and do accept, on behalf of the recipient personally, the jurisdiction of the Federal courts for the enforcement of all these responsibilities, in my capacity as certifying officer of the responsible entity.

	Signature of Certifying Officer of the Responsible Entity

X
	Title of Certifying Officer



	
	Date signed



	Address of Certifying Officer



	Part 3.  To be completed when the Recipient is not the Responsible Entity

	The recipient requests the release of funds for the programs and activities identified in Part 1 and agrees to abide by the special conditions, procedures and requirements of the environmental review and to advise the responsible entity of any proposed change in the scope of the project or any change in environmental conditions in accordance with 24 CFR 58.71(b).

	Signature of Authorized Officer of the Recipient

X
	Title of Authorized Officer



	
	Date signed



	Warning:  HUD will prosecute false claims and statements.  Conviction my result in criminal and/or civil penalties. (18 U.S.C. 1001, 1010, 1012; 31 U.S.C. 3729, 3802)


	Previous editions are obsolete
	form HUD-7015.15 (1/99)


APPENDIX1-J

[image: image4.png]


EXEMPT

CATEGORICALLY EXCLUDED - EXEMPT

CATEGORICALLY EXCLUDED

ENVIRONMENTAL ASSESSMENT

APPENDIX1-K
PART 58 - ENVIRONMENTAL

REVIEW PROCEDURES FOR

ENTITIES ASSUMING HUD

ENVIRONMENTAL

RESPONSIBILITIES

Subpart A--Purpose, Legal Authority, Federal Laws

and Authorities

Sec.

58.1 Purpose and applicability.

58.2 Terms, abbreviations and definitions.

58.4 Assumption authority.

58.5 Related Federal laws and authorities.

58.6 Other requirements.

Subpart B--General Policy: Responsibilities of

Responsible Entities

58.10 Basic environmental responsibility.

58.11 Legal capacity and performance.

58.12 Technical and administrative capacity.

58.13 Responsibilities of the certifying officer.

58.14 Interaction with State, Federal and

non-Federal entities.

58.15 Tiering.

58.17 [Removed]

58.18 Responsibilities of States assuming HUD

environmental responsibilities.

Subpart C--General Policy: Environmental Review

Procedures

58.21 Time periods.

58.22 Limitations on activities pending

clearance.

58.23 Financial assistance for environmental

review.

Subpart D--Environmental Review Process:

Documentation, Range of Activities, Project

Aggregation and Classification

58.30 Environmental Review Process.

58.32 Project aggregation.

58.33 Emergencies.

58.34 Exempt activities.

58.35 Categorical exclusions.

58.36 Environmental assessments.

58.37 Environmental impact statement

determinations.

58.38 Environmental review record.

Subpart E--Environmental Review Process:

Environmental Assessments (EA's)

58.40 Preparing the environmental assessment.

58.43 Dissemination and/or publication of the

findings of no significant impact.

58.45 Public comment periods.

58.46 Time delays for exceptional circumstances.

58.47 Re-evaluation of environmental

assessments and other environmental findings.

Subpart F--Environmental Review Process:

Environmental Impact Statement Determinations

58.52 Adoption of other agencies' EISs.

58.53 Use of prior environmental impact statements

Subpart G--Environmental Review Process:

Procedures for Draft, Final and Supplemental

Environmental Impact Statements

58.55 Notice of intent to prepare an EIS.

58.56 Scoping process.

58.57 Lead agency designation.

58.59 Public hearings and meetings.

58.60 Preparation and filing of environmental

impact statements.

Subpart H--Release of Funds for Particular Projects

58.70 Notice of intent to request release of funds

58.71 Request for release of funds and certification.

58.72 HUD or State actions on RROFs and

certifications.

58.73 Objections to release of funds.

58.74 Time for objecting.

58.75 Permissible bases for objections.

58.76 Procedure for objections.

58.77 Effect of approval of certification.

Authority: 12 U.S.C. 1707 note, 1715z-13a(k); 25

U.S.C. 4115 and 4226; 42 U.S.C. 1437x, 3535(d),

3547, 4332, 4852, 5304(g), 11402, 12838, and 12905(h); title II of Pub. L. 105-276; E.O. 11514 as amended by E.O 11991, 3 CFR 1977 Comp., p. 123.

Subpart A--Purpose, Legal Authority,

Federal Laws and Authorities

Sec. 58.1 Purpose and applicability.


(a) Purpose. This part provides instructions and

guidance to recipients of HUD assistance and other

responsible entities for conducting an environmental

review for a particular project or activity and for

obtaining approval of a Request for Release of Funds.


(b) Applicability. This part applies to activities and projects where specific statutory authority exists for recipients or other responsible entities to assume

environmental responsibilities. Programs and

activities subject to this part include:


(1) Community Development Block Grant programs authorized by Title I of the Housing and Community Development Act of 1974, in accordance with section 104(g) (42 U.S.C. 5304(g));


(2) [Reserved]


(3)(i) Grants to states and units of general local

government under the Emergency Shelter Grant

program, Supportive Housing Program (and its

predecessors, the Supportive Housing Demonstration

Program (both Transitional Housing and Permanent

Housing for Homeless Persons with Disabilities) and

Supplemental Assistance for Facilities to Assist the

Homeless), Shelter Plus Care Program, Safe Havens

for Homeless Individuals Demonstration Program, and Rural Homeless Housing Assistance, authorized by Title IV of the McKinney-Vento Homeless Assistance Act, in accordance with section 443 (42 U.S.C. 11402);


(ii) Grants beginning with Fiscal Year 2001 to

private non-profit organizations and housing

agencies under the Supportive Housing Program and

Shelter Plus Care Program authorized by Title IV of

the McKinney-Vento Homeless Assistance Act, in

accordance with section 443 (42 U.S.C. 11402);


(4) The HOME Investment Partnerships Program

authorized by Title II of the Cranston-Gonzalez

National Affordable Housing Act (NAHA), in

accordance with section 288 (42 U.S.C. 12838);


(5) Grants to States and units of general local

government for abatement of lead-based paint and

lead dust hazards pursuant to Title II of the

Departments of Veterans Affairs and Housing and

Urban Development and Independent Agencies

Appropriations Act, 1992, and grants for lead-based

paint hazard reduction under section 1011 of the

Housing and Community Development Act of 1992, in accordance with section 1011(o) (42 U.S.C. 4852(o));


(6)(i) Public Housing Programs under Title I of the United States Housing Act of 1937, including HOPE VI grants authorized under section 24 of the Act for Fiscal Year 2000 and later, in accordance with section 26 (42 U.S.C. 1437x);


(ii) Grants for the revitalization of severely

distressed public housing (HOPE VI) for Fiscal Year

1999 and prior years, in accordance with Title II of the Departments of Veterans Affairs and Housing and Urban Development, and Independent Agencies Appropriations Act, 1999 (Pub. L. 105-276, approved October 21, 1998); and


(iii) Assistance administered by a public housing

agency under section 8 of the United States Housing

Act of 1937, except for assistance provided under part 886 of this title, in accordance with section 26 (42 U.S.C. 1437x);


(7) Special Projects appropriated under an

appropriation act for HUD, such as special projects

under the heading ``Annual Contributions for

Assisted Housing'' in Title II of various Departments

of Veterans Affairs and Housing and Urban

Development, and Independent Agencies

Appropriations Acts, in accordance with section

305(c) of the Multifamily Housing Property

Disposition Reform Act of 1994 (42 U.S.C. 3547);


(8) The FHA Multifamily Housing Finance Agency Pilot Program under section 542(c) of the Housing and Community Development Act of 1992, in accordance with section 542(c)(9)(12 U.S.C. 1707 note);


(9) The Self-Help Homeownership Opportunity

Program under section 11 of the Housing Opportunity Program Extension Act of 1996 (Pub. L. 104-120, 110 Stat. 834), in accordance with section 11(m)); American Housing Assistance and Self-Determination Act of 1996 (NAHASDA), in accordance with:


(10) Assistance provided under the Native

American Housing Assistance and Self-Determination Act of 1996 (NAHASDA), in accordance with:


(i) Section 105 for Indian Housing Block Grants and Federal Guarantees or Financing for Tribal Housing Authorities (25 U.S.C. 4115 and 4226); and


(ii) Section 806 for Native Hawaiian Housing Block Grants (25 U.S.C. 4226);


(11) Indian Housing Loan Guarantees authorized by section 184 of the Housing and Community

Development Act of 1992, in accordance with section 184(k) (12 U.S.C. 1715z-13a(k)); and 


(12) Grants for Housing Opportunities for Persons with AIDS (HOPWA) under the AIDS Housing Opportunity Act, as follows: competitive grants beginning with Fiscal Year 2001 and all formula grants, in accordance with section 856(h) (42 U.S.C. 12905(h)); all grants for Fiscal Year 1999 and prior years, in accordance with section 207(c) of the

Departments of Veterans Affairs and Housing and

Urban Development, and Independent Agencies

Appropriations Act, 1999 (Pub. L. 105-276, approved

October 21, 1998).


(c) When HUD assistance is used to help fund a

revolving loan fund that is administered by a recipient or another party, the activities initially receiving assistance from the fund are subject to the

requirements in this part. Future activities receiving

assistance from the revolving loan fund, after the

fund has received loan repayments, are subject to the

environmental review requirements if the rules of the

HUD program that initially provided assistance to the

fund continue to treat the activities as subject to the

Federal requirements. If the HUD program treats the

activities as not being subject to any Federal

requirements, then the activities cease to become

Federally-funded activities and the provisions of this

part do not apply.


(d) To the extent permitted by applicable laws and the applicable regulations of the Council on

Environmental Quality, the Assistant Secretary for

Community Planning and Development may, for good cause and with appropriate conditions, approve

waivers and exceptions or establish criteria for

exceptions from the requirements of this part.

Sec. 58.2 Terms, abbreviations and definitions.


(a) For the purposes of this part, the following

definitions supplement the uniform terminology

provided in 40 CFR part 1508:


(1) Activity means an action that a grantee or

recipient puts forth as part of an assisted project,

regardless of whether its cost is to be borne by the

HUD assistance or is an eligible expense under the

HUD assistance program.


(2) Certifying Officer means the official who is

authorized to execute the Request for Release of

Funds and Certification and has the legal capacity to

carry out the responsibilities of Sec. 58.13.


(3) Extraordinary Circumstances means a situation in which an environmental assessment (EA) or environmental impact statement (EIS) is not normally required, but due to unusual conditions, an EA or EIS is appropriate. Indicators of unusual conditions are:


(i) Actions that are unique or without precedent;


(ii) Actions that are substantially similar to those

that normally require an EIS;


(iii) Actions that are likely to alter existing HUD

policy or HUD mandates; or


(iv) Actions that, due to unusual physical

conditions on the site or in the vicinity, have the

potential for a significant impact on the environment

or in which the environment could have a significant

impact on users of the facility.


(4) Project means an activity, or a group of

integrally related activities, designed by the recipient

to accomplish, in whole or in part, a specific objective.


(5) Recipient means any of the following entities,

when they are eligible recipients or grantees under a

program listed in Sec. 58.1(b):


(i) A State that does not distribute HUD assistance under the program to a unit of general local government;


(ii) Guam, the Northern Mariana Islands, the Virgin Islands, American Samoa, and Palau;


(iii) A unit of general local government;


(iv) An Indian tribe;


(v) With respect to Public Housing Programs under Sec. 58.1(b)(6)(i), fiscal year 1999 and prior HOPE VI grants under Sec. 58.1(b)(6)(ii) or Section 8 assistance under Sec. 58.1(b)(6)(iii), a public housing agency;


(B) With respect to Indian Housing Programs under Sec. 58.1(b)(6)(ii), an Indian housing authority;


(C) With respect to section 8 assistance under Sec. 58.1(b)(6)(iii), a public housing agency or Indian housing authority;


(vi) Any direct grantee of HUD for a special project under Sec. 58.1(b)(7);


(vii) With respect to the FHA Multifamily Housing Finance Agency Program under 58.1(b)(8), a qualified housing finance agency;


(viii) With respect to the Self-Help Homeownership Opportunity Program under Sec. 58.1(b)(9), any direct grantee of HUD.


(ix)(A) With respect to NAHASDA assistance

under Sec. 58.1(b)(10), the Indian tribe or the

Department of Hawaiian Home Lands; and


(B) With respect to the Section 184 Indian Housing

Loan Guarantee program under Sec. 58.1(b)(11), the

Indian tribe.


(x) With respect to the Shelter Plus Care and

Supportive Housing Programs under Sec.

58.1(b)(3)(ii), nonprofit organizations and other

entities.


(6) Release of funds. In the case of the FHA

Multifamily Housing Finance Agency Program under

Sec. 58.1(b)(8), Release of Funds, as used in this part, refers to HUD issuance of a firm approval letter, and Request for Release of Funds refers to a recipient's request for a firm approval letter. In the case of the Section 184 Indian Housing Loan Guarantee program under Sec. 58.1(b)(11), Release of Funds refers to HUD's issuance of a commitment to guarantee a loan, or if there is no commitment, HUD's issuance of a certificate of guarantee.


(7) Responsible Entity. Responsible Entity means:


(i) With respect to environmental responsibilities

under programs listed in Sec. 58.1(b)(1), (2), (3)(i), (4), and (5), a recipient under the program.


(ii) With respect to environmental responsibilities under the programs listed in Sec. 58.1(b)(3)(ii) and (6) through (12), a state, unit of general local government, Indian tribe or Alaska Native Village, or the Department of Hawaiian Home Lands, when it is the recipient under the program. Under the Native American Housing Assistance and Self-Determination Act of 1996 (25 U.S.C. 4101 et seq.) listed in Sec. 58.1(b)(10)(i), the Indian tribe is the responsible entity whether or not a Tribally Designated Housing Entity is authorized to receive grant amounts on behalf of the tribe. The Indian tribe is also the responsible entity under the Section 184 Indian Housing Loan Guarantee program listed in Sec. 58.1(b)(11). Regional Corporations in Alaska are considered Indian tribes in this part. Non-recipient responsible entities are designated as follows:


(A) For qualified housing finance agencies, the

State or a unit of general local government, Indian

tribe or Alaska native village whose jurisdiction

contains the project site;


(B) For public housing agencies, the unit of general local government within which the project is located that exercises land use responsibility, or if HUD determines this infeasible, the county, or if HUD determines this infeasible, the State;


(C) For non-profit organizations and other entities, the unit of general local government, Indian tribe or Alaska native village within which the project is located that exercises land use responsibility, or if HUD determines this infeasible, the county, or if HUD determines this infeasible, the State;


(8) Unit Density refers to a change in the number of dwelling units. Where a threshold is identified as a

percentage change in density that triggers review

requirements, no distinction is made between an

increase or a decrease in density.


(9) Tiering means the evaluation of an action or an activity at various points in the development process as a proposal or event becomes ripe for an

Environment Assessment or Review.


(10) Vacant Building means a habitable structure

that has been vacant for more than one year.


(b) The following abbreviations are used

throughout this part:

(1) CDBG--Community Development Block

Grant;

(2) CEQ--Council on Environmental Quality;

(3) EA--Environmental Assessment;

(4) EIS--Environmental Impact Statement;

(5) EPA--Environmental Protection Agency;

(6) ERR--Environmental Review Record;

(7) FONSI--Finding of No Significant Impact;

(8) HUD--Department of Housing and Urban

Development;

(9) NAHA--Cranston-Gonzalez National

Affordable Housing Act of 1990;

(10) NEPA--National Environmental Policy Act

of 1969, as amended;

(11) NOI/EIS--Notice of Intent to Prepare an

EIS;

(12) NOI/RROF--Notice of Intent to Request

Release of Funds;

(13) ROD--Record of Decision;

(14) ROF--Release of Funds; and

(15) RROF--Request for Release of Funds.

Sec. 58.4 Assumption authority.


(a) Assumption authority for responsible entities:

General.

Responsible entities shall assume the responsibility

for environmental review, decision-making, and action that would otherwise apply to HUD under NEPA and other provisions of law that further the purposes of NEPA, as specified in Sec. 58.5. Responsible entities that receive assistance directly from HUD assume these responsibilities by execution

of a grant agreement with HUD and/or a legally

binding document such as the certification contained

on HUD Form 7015.15, certifying to the assumption of environmental responsibilities. When a State

distributes funds to a responsible entity, the State

must provide for appropriate procedures by which

these responsible entities will evidence their

assumption of environmental responsibilities.


(b) Particular responsibilities of the States. (1)

States are recipients for purposes of directly

undertaking a State project and must assume the

environmental review responsibilities for the State's

activities and those of any non-governmental entity

that may participate in the project. In this case, the

State must submit the certification and RROF to HUD for approval.


(2) States must exercise HUD's responsibilities in accordance with Sec. 58.18, with respect to approval of a unit of local government's environmental certification and RROF for a HUD assisted project funded through the state. Approval by the state of a unit of local government's certification and RROF satisfies the Secretary's responsibilities under NEPA and the related laws cited in Sec. 58.5.


(c) Particular responsibilities of Indian tribes. An

Indian tribe may, but is not required to, assume

responsibilities for environmental review, decision-making and action for programs authorized by the

Native American Housing Assistance and Self-

Determination Act of 1996 (25 U.S.C. 4101 et seq.)

(other than title VIII) or section 184 of the Housing

and Community Development Act of 1992 (12 U.S.C. 1715z-13a).

The tribe must make a separate decision regarding

assumption of responsibilities for each of these Acts

and communicate that decision in writing to HUD. If

the tribe assumes these responsibilities, the

requirements of this part shall apply. If a tribe formally declines assumption of these responsibilities, they are retained by HUD and the provisions of part 50 of this title apply.
Sec. 58.5 Related Federal laws and authorities.


In accordance with the provisions of law cited in

Sec. 58.1(b), the responsible entity must assume

responsibilities for environmental review,

decision-making and action that would apply to HUD

under the following specified laws and authorities.

The responsible entity must certify that it has

complied with the requirements that would apply to

HUD under these laws and authorities and must

consider the criteria, standards, policies and

regulations of these laws and authorities.


(a) Historic properties. (1) The National Historic

Preservation Act of 1966 (16 U.S.C. 470 et seq.),

particularly sections 106 and 110 (16 U.S.C. 470 and

470h-2).


(2) Executive Order 11593, Protection and

Enhancement of the Cultural Environment, May 13,

1971 (36 FR 8921), 3 CFR 1971-1975 Comp., p. 559,

particularly section 2(c).


(3) Federal historic preservation regulations as

follows:


(i) 36 CFR part 800 with respect to HUD programs other than Urban Development Action Grants (UDAG); and


(ii) 36 CFR part 801 with respect to UDAG.


(4) The Reservoir Salvage Act of 1960 as amended by the Archeological and Historic Preservation Act of 1974 (16U.S.C. 469 et seq.), particularly section 3 (16 U.S.C. 469a-1).


(b) Floodplain management and wetland

protection. (1) Executive Order 11988, Floodplain

Management, May 24, 1977 (42 FR 26951), 3 CFR, 1977 Comp., p. 117, as interpreted in HUD regulations at 24 CFR part 55, particularly section 2(a) of the order (For an explanation of the relationship between the decision-making process in 24 CFR part 55 and this part, see Sec. 55.10 of this subtitle A.)


(2) Executive Order 11990, Protection of Wetlands, May 24, 1977 (42 FR 26961), 3 CFR, 1977 Comp., p. 121, particularly sections 2 and 5.


(c) Coastal Zone Management. The Coastal Zone Management Act of 1972 (16 U.S.C. 1451 et seq.), as amended, particularly section 307(c) and (d) (16 U.S.C. 1456(c) and (d)).


(d) Sole source aquifers. (1) The Safe Drinking

Water Act of 1974 (42 U.S.C. 201, 300(f) et seq., and 21 U.S.C. 349) as amended; particularly section

1424(e)(42 U.S.C. 300h-3(e)).


(2) Sole Source Aquifers (Environmental Protection Agency--40 CFR part 149).


(e) Endangered species. The Endangered Species

Act of 1973 (16 U.S.C. 1531 et seq.) as amended,

particularly section 7 (16 U.S.C. 1536).


(f) Wild and scenic rivers. The Wild and Scenic

Rivers Act of 1968 (16 U.S.C. 1271 et seq.) as

amended, particularly section 7(b) and (c) (16 U.S.C.

1278(b) and (c)).


(g) Air quality. (1) The Clean Air Act (42 U.S.C.

7401 et. seq.) as amended; particularly section 176(c)

and (d) (42 U.S.C. 7506(c) and (d)).


(2) Determining Conformity of Federal Actions to State or Federal Implementation Plans (Environmental Protection Agency-- 40 CFR parts 6, 51, and 93).


(h) Farmlands protection. (1) Farmland Protection Policy Act of 1981 (7 U.S.C. 4201 et seq.) particularly sections 1540(b) and 1541 (7 U.S.C. 4201(b) and 4202).


(2) Farmland Protection Policy (Department of

Agriculture--7 CFR part 658).


(i) HUD environmental standards. (1) Applicable criteria and standards specified in part 51 of this title, other than the runway clear zone notification requirement in Sec. 51.303(a)(3).


(2)(i) Also, it is HUD policy that all properties that are being proposed for use in HUD programs be free of hazardous materials, contamination, toxic chemicals and gases, and radioactive substances,

where a hazard could affect the health and safety of

occupants or conflict with the intended utilization of

the property.


(ii) The environmental review of multifamily

housing with five or more dwelling units (including

leasing), or non-residential property, must include the

evaluation of previous uses of the site or other

evidence of contamination on or near the site, to

ensure that the occupants of proposed sites are not

adversely affected by any of the hazards listed in

paragraph (i)(2)(i) of this section.


(iii) Particular attention should be given to any

proposed site on or in the general proximity of such

areas as dumps, landfills, industrial sites, or other

locations that contain, or may have contained,

hazardous wastes.


(iv) The responsible entity shall use current

techniques by qualified professionals to undertake

investigations determined necessary.


(j) Environmental justice. Executive Order

12898--Federal Actions to Address Environmental

Justice in Minority Populations and Low-Income

Populations, February 11, 1994 (59 FR 7629), 3 CFR, 1994 Comp. p. 859.

Sec. 58.6 Other requirements.


In addition to the duties under the laws and

authorities specified in Sec. 58.5 for assumption by

the responsible entity under the laws cited in Sec.

58.1(b), the responsible entity must comply with the

following requirements. Applicability of the following requirements does not trigger the certification and release of funds procedure under this part or preclude exemption of an activity under Sec. 58.34(a)(12) and/or the applicability of Sec. 58.35(b). However, the responsible entity remains responsible for addressing the following requirements in its ERR and meeting these requirements, where applicable, regardless of whether the activity is exempt under Sec. 58.34 or categorically excluded under Sec. 58.35(a) or (b).


(a)(1) Under the Flood Disaster Protection Act of

1973, as amended (42 U.S.C. 4001-4128), Federal

financial assistance for acquisition and construction

purposes (including rehabilitation) may not be used in an area identified by the Federal Emergency

Management Agency (FEMA) as having special

flood hazards, unless:


(i) The community in which the area is situated is participating in the National Flood Insurance Program (see 44 CFR parts 59 through 79), or less than one year has passed since the FEMA notification

regarding such hazards; and


(ii) Where the community is participating in the

National Flood Insurance Program, flood insurance

protection is to be obtained as a condition of the

approval of financial assistance to the property

owner.


(2) Where the community is participating in the

National Flood Insurance Program and the recipient

provides financial assistance for acquisition or

construction purposes (including rehabilitation) for

property located in an area identified by FEMA as

having special flood hazards, the responsible entity is

responsible for assuring that flood insurance under

the National Flood Insurance Program is obtained and maintained.


(3) Paragraph (a) of this section does not apply to Federal formula grants made to a State.


(b) Under Section 582 of the National Flood

Insurance Reform Act of 1994, 42 U.S.C. 5154a, HUD disaster assistance that is made available in a special flood hazard area my not be used to make a

payment(including any loan assistance payment) to a

person for repair, replacement or restoration for flood

damage to any personal, residential or commercial

property if:


(1) The person had previously received Federal

flood disaster assistance conditioned on obtaining

and maintaining flood insurance; and


(2) The person failed to obtain and maintain the

flood insurance.


(c) Pursuant to the Coastal Barrier Resources Act, as amended by the Coastal Barrier Improvement Act of 1990 (16 U.S.C. 3501), HUD assistance may not be used for most activities proposed in the Coastal Barrier Resources System.


(d) In all cases involving HUD assistance, subsidy, or insurance for the purchase or sale of an existing property in a Runway Clear Zone or Clear Zone, as defined in 24 CFR part 51, the responsible entity shall advise the buyer that the property is in a runway clear zone or clear zone, what the implications of such a location are, and that there is a possibility that the property may, at a later date, be acquired by the airport operator. The buyer must sign a statement acknowledging receipt of this information.
Subpart B--General Policy:

Responsibilities of Responsible Entities

Sec. 58.10 Basic environmental responsibility.


In accordance with the provisions of law cited in

Sec. 58.1(b), except as otherwise provided in Sec.

58.4(c), the responsible entity must assume the

environmental responsibilities for projects under

programs cited in Sec. 58.1(b). In doing so, the

responsible entity must comply with the provisions of

NEPA and the CEQ regulations contained in 40 CFR

parts 1500 through 1508, including the requirements

set forth in this part.

Sec. 58.11 Legal capacity and performance.


(a) A responsible entity which believes that it does not have the legal capacity to carry out the

environmental responsibilities required by this part

must contact the appropriate local HUD Office or the

State for further instructions. Determinations of legal

capacity will be made on a case-by-case basis.


(b) If a public housing, special project, HOPWA,

Supportive Housing, Shelter Plus Care, or Self-Help

Homeownership Opportunity recipient that is not a

responsible entity objects to the non-recipient

responsible entity conducting the environmental

review on the basis of performance, timing, or

compatibility of objectives, HUD will review the facts to determine who will perform the environmental review.


(c) At any time, HUD may reject the use of a

responsible entity to conduct the environmental

review in a particular case on the basis of

performance, timing or compatibility of objectives, or

in accordance with Sec. 58.77(d)(1).


(d) If a responsible entity, other than a recipient,

objects to performing an environmental review, or if

HUD determines that the responsible entity should

not perform the environmental review, HUD may

designate another responsible entity to conduct the

review in accordance with this part or may itself

conduct the environmental review in accordance with

the provisions of 24 CFR part 50.

Sec. 58.12 Technical and administrative capacity


The responsible entity must develop the technical and administrative capability necessary to comply with 40 CFR parts 1500 through 1508 and the requirements of this part.

Sec. 58.13 Responsibilities of the certifying officer


Under the terms of the certification required by Sec. 58.71, a responsible entity's certifying officer is the "responsible Federal official'' as that term is used in section 102 of NEPA and in statutory provisions cited in Sec. 58.1(b). The Certifying Officer is therefore responsible for all the requirements of section 102 of NEPA and the related provisions in 40 CFR parts 1500 through 1508, and 24 CFR part 58, including the related Federal authorities listed in Sec. 58.5. The Certifying Officer must also:


(a) Represent the responsible entity and be subject to the jurisdiction of the Federal courts. The

Certifying Officer will not be represented by the

Department of Justice in court; and

(b) Ensure that the responsible entity reviews and

comments on all EISs prepared for Federal projects

that may have an impact on the recipient's program.

Sec. 58.14 Interaction with State, Federal and

non-Federal entities


A responsible entity shall consult with appropriate environmental agencies, State, Federal and non-Federal entities and the public in the preparation of an EIS, EA or other environmental reviews undertaken under the related laws and authorities cited in Sec. 58.5 and Sec. 58.6. The responsible entity must also cooperate with other agencies to reduce duplication between NEPA and comparable environmental review requirements of the State (see 40 CFR 1506.2(b) and (c)). The responsible entity must prepare its EAs and EISs so that they comply with the environmental review requirements of both Federal and State laws unless otherwise specified or provided by law. State, Federal and local agencies may participate or act in a joint lead or cooperating agency capacity in the preparation of joint EISs (see 40 CFR 1501.5(b) and 1501.6). A single EIS or EA may be prepared and adopted by multiple users to the extent that the review addresses the relevant environmental issues and there is a written agreement between the cooperating agencies which sets forth the coordinated and overall responsibilities.
Sec. 58.15 Tiering.


Responsible entities may tier their environmental

reviews and assessments to eliminate repetitive

discussions of the same issues at subsequent levels

of review. Tiering is appropriate when there is a

requirement to evaluate a policy or proposal in the

early stages of development or when site-specific

analysis or mitigation is not currently feasible and a

more narrow or focused analysis is better done at a

later date. The site specific review need only

reference or summarize the issues addressed in the

broader review. The broader review should identify

and evaluate those issues ripe for decision and

exclude those issues not relevant to the policy,

program or project under consideration. The broader

review should also establish the policy, standard or

process to be followed in the site specific review. The

Finding of No Significant Impact (FONSI) with respect to the broader assessment shall include a summary of the assessment and identify the significant issues to be considered in site specific reviews. Subsequent site-specific reviews will not require notices or a Request for Release of Funds unless the Certifying Officer determines that there are unanticipated impacts or impacts not adequately addressed in the prior review. A tiering approach can be used for meeting environmental review requirements in areas designated for special focus in local Consolidated Plans. Local and State Governments are encouraged to use the Consolidated Plan process to facilitate environmental reviews.

Sec. 58.17 [Removed]

Sec. 58.18 Responsibilities of States assuming HUD environmental responsibilities.


States that elect to administer a HUD program shall ensure that the program complies with the provisions of this part. The state must:


(a) Designate the state agency or agencies that will be responsible for carrying out the requirements and administrative responsibilities set forth in subpart H of this part and which will:


(1) Develop a monitoring and enforcement program for post-review actions on environmental reviews and monitor compliance with any

environmental conditions included in the award.


(2) Receive public notices, RROFs, and

certifications from recipients pursuant to Sec.

58.70 and 58.71; accept objections from the public and from other agencies (Sec. 58.73); and perform

other related responsibilities regarding releases of funds.


(b) Fulfill the state role in subpart H relative to the time period set for the receipt and disposition of

comments, objections and appeals (if any) on

particular projects.
Subpart C--General Policy: Environmental

Review Procedures

Sec. 58.21 Time periods.

All time periods in this part shall be counted in

calendar days. The first day of a time period begins at

12:01 a.m. local time on the day following the

publication or the mailing and posting date of the

notice which initiates the time period.

Sec. 58.22 Limitations on activities pending

clearance.


(a) Neither a recipient nor any participant in the

development process, including public or private

nonprofit or for-profit entities, or any of their

contractors, may commit HUD assistance under a

program listed in Sec. 58.1(b) on an activity or project until HUD or the state has approved the recipient's RROF and the related certification

from the responsible entity. In addition, until the

RROF and the related certification have been

approved, neither a recipient nor any participant in

the development process may commit non-HUD

funds on or undertake an activity or project under a

program listed in Sec. 58.1(b) if the activity or project would have an adverse environmental

impact or limit the choice of reasonable alternatives.


(b) If a project or activity is exempt under Sec.

58.34, or is categorically excluded (except in

extraordinary circumstances) under Sec. 58.35(b), no

RROF is required and the recipient may undertake the activity immediately after the responsible entity has documented its determination as required in Sec.

58.34(b) and Sec. 58.35(d), but the recipient must

comply with applicable requirements under Sec. 58.6.


(c) If a recipient is considering an application from a prospective sub recipient or beneficiary and is aware that the prospective sub recipient or beneficiary is about to take an action within the jurisdiction of the recipient that is prohibited by paragraph (a) of this section, then the recipient will take appropriate action to ensure that the objectives and procedures of NEPA are achieved.


(d) An option agreement on a proposed site or

property is allowable prior to the completion of the

environmental review if the option agreement is

subject to a determination by the recipient on the

desirability of the property for the project as a result

of the completion of the environmental review in

accordance with this part and the cost of the option is

a nominal portion of the purchase price. There is no

constraint on the purchase of an option by third

parties that have not been selected for HUD funding,

have no responsibility for the environmental review

and have no say in the approval or disapproval of the

project.


(e) Self-Help Homeownership Opportunity Program (SHOP). In accordance with section 11(d)(2)(A) of the Housing Opportunity Program

Extension Act of 1996 (42 U.S.C. 12805 note), an

organization, consortium, or affiliate receiving

assistance under the SHOP program may advance

nongrant funds to acquire land prior to completion of

an environmental review and approval of a Request

for Release of Funds (RROF) and certification,

notwithstanding paragraph (a) of this section. Any

advances to acquire land prior to approval of the

RROF and certification are made at the risk of the

organization, consortium, or affiliate and

reimbursement for such advances may depend on the

result of the environmental review. This authorization

is limited to the SHOP program only and all other

forms of HUD assistance are subject to the limitations in paragraph (a) of this section.


(f) Relocation. Funds may be committed for

relocation assistance before the approval of the RROF and related certification for the project provided that the relocation assistance is required by 24 CFR part 42.
Sec. 58.23 Financial assistance for environmental

review.


The costs of environmental reviews, including

costs incurred in complying with any of the related

laws and authorities cited in Sec. 58.5 and Sec. 58.6,

are eligible costs to the extent allowable under the

HUD assistance program regulations.

Subpart D--Environmental Review

Process: Documentation, Range of

Activities, Project Aggregation and

Classification

Sec. 58.30 Environmental Review Process.


(a) The environmental review process consists of

all the actions that a responsible entity must take to

determine compliance with this part. The

environmental review process includes all the

compliance actions needed for other activities and

projects that are not assisted by HUD but are

aggregated by the responsible entity in accordance

with Sec. 58.32.


(b) The environmental review process should begin as soon as a recipient determines the projected use of HUD assistance.

Sec. 58.32 Project aggregation


(a) A responsible entity must group together and

evaluate as a single project all individual activities

which are related either on a geographical or

functional basis, or are logical parts of a composite of

contemplated actions.


(b) In deciding the most appropriate basis for

aggregation when evaluating activities under more

than one program, the responsible entity may choose:

functional aggregation when a specific type of

activity (e.g., water improvements) is to take place in

several separate locales or jurisdictions; geographic

aggregation when a mix of dissimilar but related

activities is to be concentrated in a fairly specific

project area (e.g., a combination of water, sewer and

street improvements and economic development

activities); or a combination of aggregation

approaches, which, for various project locations,

considers the impacts arising from each functional

activity and its interrelationship with other activities.


(c) The purpose of project aggregation is to group

together related activities so that the responsible

entity can:


(1) Address adequately and analyze, in a single

environmental review, the separate and combined

impacts of activities that are similar, connected and

closely related, or that are dependent upon other

activities and actions. (See 40 CFR 1508.25(a)).


(2) Consider reasonable alternative courses of

action.


(3) Schedule the activities to resolve conflicts or

mitigate the individual, combined and/or cumulative

effects.


(4) Prescribe mitigation measures and safeguards

including project alternatives and modifications to

individual activities.


(d) Multi-year project aggregation. (1) Release of

funds. When a recipient's planning and program

development provide for activities to be implemented

over two or more years, the responsible entity's

environmental review should consider the relationship among all component activities of the

multi-year project regardless of the source of funds

and address and evaluate their cumulative

environmental effects. The estimated range of the

aggregated activities and the estimated cost of the

total project must be listed and described by the

responsible entity in the environmental review and

included in the RROF. The release of funds will cover the entire project period.


(2) When one or more of the conditions described in Sec. 58.47 exists, the recipient or other responsible entity must re-evaluate the environmental review.
Sec. 58.33 Emergencies


(a) In the cases of emergency, disaster or imminent threat to health and safety which warrant the taking of an action with significant environmental impact, the provisions of 40 CFR 1506.11 shall apply.


(b) If funds are needed on an emergency basis and adherence to separate comment periods would prevent the giving of assistance during a Presidentially declared disaster, or during a local emergency that has been declared by the chief elected official of the responsible entity who has proclaimed that there is an immediate need for public action to protect the public safety, the combined Notice of FONSI and Notice of Intent to Request Release of Funds (NOI/RROF) may be disseminated and/or published simultaneously with the submission of the RROF. The combined Notice of FONSI and NOI/RROF shall state that the funds are needed on an emergency basis due to a declared disaster and that the comment periods have been combined. The Notice shall also invite commenters to submit their comments to both HUD and the responsible entity issuing the notice to ensure that these comments will receive full consideration.
Sec. 58.34 Exempt activities.


(a) Except for the applicable requirements of Sec. 58.6, the responsible entity does not have to comply with the requirements of this part or undertake any environmental review, consultation or other action under NEPA and the other provisions of law or authorities cited in Sec. 58.5 for the activities exempt by this section or projects consisting solely of the following exempt activities:


(1) Environmental and other studies, resource

identification and the development of plans and

strategies;


(2) Information and financial services;


(3) Administrative and management activities;


(4) Public services that will not have a physical

impact or result in any physical changes, including

but not limited to services concerned with

employment, crime prevention, child care, health, drug abuse, education, counseling, energy conservation and welfare or recreational needs;


(5) Inspections and testing of properties for hazards or defects;


(6) Purchase of insurance;


(7) Purchase of tools;


(8) Engineering or design costs;


(9) Technical assistance and training;


(10) Assistance for temporary or permanent

improvements that do not alter environmental

conditions and are limited to protection, repair or

restoration activities necessary only to control or

arrest the effects from disasters or imminent threats to public safety including those resulting from physical deterioration;


(11) Payment of principal and interest on loans

made or obligations guaranteed by HUD;


(12) Any of the categorical exclusions listed in Sec. 58.35(a) provided that there are no circumstances which require compliance with any other Federal laws and authorities cited in Sec. 58.5.


(b) A recipient does not have to submit an RROF

and certification, and no further approval from HUD

or the State will be needed by the recipient for the

drawdown of funds to carry out exempt activities and

projects. However, the responsible entity must

document in writing its determination that each

activity or project is exempt and meets the conditions

specified for such exemption under this section.

Sec. 58.35 Categorical exclusions.


Categorical exclusion refers to a category of

activities for which no environmental impact

statement or environmental assessment and finding of

no significant impact under NEPA is required, except

in extraordinary circumstances (see Sec. 58.2(a)(3)) in which a normally excluded activity may have a

significant impact. Compliance with the other

applicable Federal environmental laws and authorities listed in Sec. 58.5 is required for any categorical exclusion listed in paragraph (a) of this section.


(a) Categorical exclusions subject to Sec. 58.5. The following activities are categorically excluded under NEPA, but may be subject to review under authorities listed in Sec. 58.5:


(1) Acquisition, repair, improvement,

reconstruction, or rehabilitation of public facilities and improvements (other than buildings) when the

facilities and improvements are in place and will be

retained in the same use without change in size or

capacity of more than 20 percent (e.g., replacement of water or sewer lines, reconstruction of curbs and

sidewalks, repaving of streets).


(2) Special projects directed to the removal of

material and architectural barriers that restrict the

mobility of and accessibility to elderly and

handicapped persons.


(3) Rehabilitation of buildings and improvements when the following conditions are met:


(i) In the case of a building for residential use (with one to four units), the density is not increased

beyond four units, the land use is not changed, and

the footprint of the building is not increased in a

floodplain or in a wetland;


(ii) In the case of multifamily residential buildings:


(A) Unit density is not changed more than 20

percent;


(B) The project does not involve changes in land

use from residential to non-residential; and


(C) The estimated cost of rehabilitation is less than 75 percent of the total estimated cost of replacement after rehabilitation.


(iii) In the case of non-residential structures,

including commercial, industrial, and public buildings:


(A) The facilities and improvements are in place and will not be changed in size or capacity by more than 20 percent; and


(B) The activity does not involve a change in land use, such as from non-residential to residential,

commercial to industrial, or from one industrial use to another.


(4)(i) An individual action on up to four dwelling

units where there is a maximum of four units on any

one site. The units can be four one-unit buildings or

one four-unit building or any combination in between; or


(ii) An individual action on a project of five or more housing units developed on scattered sites when the sites are more than 2,000 feet apart and there are not more than four housing units on any one site.


(iii) Paragraphs (a)(4)(i) and (ii) of this section do not apply to rehabilitation of a building for residential use (with one to four units) (see paragraph (a)(3)(i) of this section).


(5) Acquisition (including leasing) or disposition of, or equity loans on an existing structure, or acquisition (including leasing) of vacant land provided that the structure or land acquired, financed, or disposed of will be retained for the same use.


(6) Combinations of the above activities.


(b) Categorical exclusions not subject to Sec. 58.5. The Department has determined that the following categorically excluded activities would not alter any conditions that would require a review or compliance determination under the Federal laws and authorities cited in Sec. 58.5. When the following kinds of activities are undertaken, the responsible entity does not have to publish a NOI/RROF or execute a certification and the recipient does not have to submit a RROF to HUD (or the State) except in the

circumstances described in paragraph (c) of this

section. Following the award of the assistance, no

further approval from HUD or the State will be needed with respect to environmental requirements, except where paragraph (c) of this section applies. The recipient remains responsible for carrying out any applicable requirements under Sec. 58.6.


(1) Tenant-based rental assistance;


(2) Supportive services including, but not limited to, health care, housing services, permanent housing

placement, day care, nutritional services, short-term

payments for rent/mortgage/utility costs, and

assistance in gaining access to local, State, and

Federal government benefits and services;


(3) Operating costs including maintenance,

security, operation, utilities, furnishings, equipment,

supplies, staff training and recruitment and other

incidental costs;


(4) Economic development activities, including but not limited to, equipment purchase, inventory

financing, interest subsidy, operating expenses and

similar costs not associated with construction or

expansion of existing operations;


(5) Activities to assist homebuyers to purchase

existing dwelling units or dwelling units under

construction, including closing costs and down

payment assistance, interest buy downs, and similar

activities that result in the transfer of title.


(6) Affordable housing pre-development costs

including legal, consulting, developer and other costs

related to obtaining site options, project financing,

administrative costs and fees for loan commitments,

zoning approvals, and other related activities which

do not have a physical impact.


(7) Approval of supplemental assistance (including insurance or guarantee) to a project previously approved under this part, if the approval is made by the same responsible entity that conducted the environmental review on the original project and reevaluation of the environmental findings is not

required under Sec. 58.47.


(c) Circumstances requiring NEPA review. If a

responsible entity determines that an activity or

project identified in paragraph (a) or (b) of this

section, because of extraordinary circumstances and

conditions at or affecting the location of the activity

or project, may have a significant environmental

effect, it shall comply with all the requirements of this part.


(d) The Environmental Review Record (ERR) must contain a well organized written record of the process and determinations made under this section.

Sec. 58.36 Environmental assessments.


If a project is not exempt or categorically excluded under Secs. 58.34 and 58.35, the responsible entity must prepare an EA in accordance with subpart E of this part. If it is evident without preparing an EA that an EIS is required under Sec. 58.37, the responsible entity should proceed directly to an EIS.

Sec. 58.37 Environmental impact statement

determinations.


(a) An EIS is required when the project is

determined to have a potentially significant impact on

the human environment.


(b) An EIS is required under any of the following circumstances, except as provided in paragraph (c) of this section:


(1) The project would provide a site or sites for, or result in the construction of, hospitals or nursing

homes containing a total of 2,500 or more beds.


(2) The project would remove, demolish, convert or substantially rehabilitate 2,500 or more existing

housing units (but not including rehabilitation

projects categorically excluded under Sec. 58.35), or

would result in the construction or installation of

2,500 or more housing units, or would provide sites

for 2,500 or more housing units.


(3) The project would provide enough additional

water and sewer capacity to support 2,500 or more

additional housing units. The project does not have

to be specifically intended for residential use nor does it have to be totally new construction. If the project is designed to provide upgraded service to existing development as well as to serve new development, only that portion of the increased capacity which is intended to serve new development should be counted.


(c) If, on the basis of an EA, a responsible entity

determines that the thresholds in paragraph (b) of this

section are the sole reason for the EIS, the responsible entity may prepare a FONSI pursuant to

40 CFR 1501.4. In such cases, the FONSI must be

made available for public review for at least 30 days

before the responsible entity makes the final

determination whether to prepare an EIS.


(d) Notwithstanding paragraphs (a) through (c) of this section, an EIS is not required where Sec. 58.53 is applicable.


(e) Recommended EIS Format. The responsible

entity must use the EIS format recommended by the

CEQ regulations (40 CFR 1502.10) unless a

determination is made on a particular project that

there is a compelling reason to do otherwise. In such

a case, the EIS format must meet the minimum

requirements prescribed in 40 CFR 1502.10.

Sec. 58.38 Environmental review record.


The responsible entity must maintain a written

record of the environmental review undertaken under

this part for each project. This document will be

designated the ``Environmental Review Record''

(ERR), and shall be available for public review. The

responsible entity must use the current HUD-recommended formats or develop equivalent

formats.


(a) ERR Documents. The ERR shall contain all the environmental review documents, public notices and written determinations or environmental findings

required by this part as evidence of review, decision-making and actions pertaining to a particular

project of a recipient. The document shall:


(1) Describe the project and the activities that the

recipient has determined to be part of the project;


(2) Evaluate the effects of the project or the

activities on the human environment;


(3) Document compliance with applicable statutes and authorities, in particular those cited in Sec. 58.5 and 58.6; and


(4) Record the written determinations and other

review findings required by this part (e.g., exempt and categorically excluded projects determinations,

findings of no significant impact).


(b) Other documents and information. The ERR

shall also contain verifiable source documents and

relevant base data used or cited in EAs, EISs or other

project review documents. These documents may be

incorporated by reference into the ERR provided that

each source document is identified and available for

inspection by interested parties. Proprietary material

and special studies prepared for the recipient that are

not otherwise generally available for public review

shall not be incorporated by reference but shall be

included in the ERR.
Subpart E--Environmental Review Process:

Environmental Assessments (EA's)

Sec. 58.40 Preparing the environmental assessment


The responsible entity may prepare the EA using

the HUD recommended format. In preparing an EA

for a particular project, the responsible entity must:


(a) Determine existing conditions and describe the character, features and resources of the project area and its surroundings; identify the trends that are

likely to continue in the absence of the project.


(b) Identify all potential environmental impacts,

whether beneficial or adverse, and the conditions that

would change as a result of the project.


(c) Identify, analyze and evaluate all impacts to

determine the significance of their effects on the

human environment and whether the project will

require further compliance under related laws and

authorities cited in Sec. 58.5 and Sec. 58.6.


(d) Examine and recommend feasible ways in which the project or external factors relating to the project could be modified in order to eliminate or minimize adverse environmental impacts.


(e) Examine alternatives to the project itself, if

appropriate, including the alternative of no action.


(f) Complete all environmental review requirements necessary for the project's compliance with applicable authorities cited in Secs. 58.5 and 58.6.

(g) Based on steps set forth in paragraph (a)

through (f) of this section, make one of the following

findings:


(1) A Finding of No Significant Impact (FONSI), in which the responsible entity determines that the

project is not an action that will result in a significant

impact on the quality of the human environment. The

responsible entity may then proceed to Sec. 58.43.


(2) A finding of significant impact, in which the

project is deemed to be an action which may

significantly affect the quality of the human

environment. The responsible entity must then

proceed with its environmental review under subpart

F or G of this part.
Sec. 58.43 Dissemination and/or publication of the

findings of no significant impact.


(a) If the responsible entity makes a finding of no

significant impact, it must prepare a FONSI notice,

using the current HUD-recommended format or an

equivalent format. As a minimum, the responsible

entity must send the FONSI notice to individuals and

groups known to be interested in the activities, to the

local news media, to the appropriate tribal, local, State and Federal agencies; to the Regional Offices of the Environmental Protection Agency having jurisdiction and to the HUD Field Office (or the State where applicable). The responsible entity may also publish the FONSI notice in a newspaper of general

circulation in the affected community. If the notice is

not published, it must also be prominently displayed

in public buildings, such as the local Post Office and

within the project area or in accordance with

procedures established as part of the citizen

participation process.


(b) The responsible entity may disseminate or

publish a FONSI notice at the same time it

disseminates or publishes the NOI/RROF required by

Sec. 58.70. If the notices are released as a combined

notice, the combined notice shall:


(1) Clearly indicate that it is intended to meet two separate procedural requirements; and


(2) Advise the public to specify in their comments which ``notice'' their comments address.


(c) The responsible entity must consider the

comments and make modifications, if appropriate, in

response to the comments, before it completes its

environmental certification and before the recipient

submits its RROF. If funds will be used in

Presidentially declared disaster areas, modifications

resulting from public comment, if appropriate, must be made before proceeding with the expenditure of

funds.

Sec. 58.45 Public comment periods


Required notices must afford the public the

following minimum comment periods, counted in

accordance with Sec. 58.21:

--------------------------------------------------------------


(a) Notice of Finding of No Significant Impact

(FONSI) 15 days when published or, if no

publication, 18 days when mailing and posting


(b) Notice of Intent to Request Release of Funds

(NOI-RROF) 7 days when published or, if no

publication, 10 days when mailing and posting


(c) Concurrent or combined notices 15 days when published or, if no publication, 18 days when mailing and posting

--------------------------------------------------------------

Sec. 58.46 Time delays for exceptional

circumstances.


The responsible entity must make the FONSI

available for public comments for 30 days before the

recipient files the RROF when: (a) There is a

considerable interest or controversy concerning the

project;


(b) The proposed project is similar to other projects that normally require the preparation of an EIS; or


(c) The project is unique and without

precedent.

Sec. 58.47 Re-evaluation of environmental

assessments and other environmental findings.


(a) A responsible entity must re-evaluate its

environmental findings to determine if the original

findings are still valid, when:


(1) The recipient proposes substantial changes in

the nature, magnitude or extent of the project,

including adding new activities not anticipated in the

original scope of the project;


(2) There are new circumstances and environmental conditions which may affect the project or have a bearing on its impact, such as concealed or unexpected conditions discovered during the implementation of the project or activity which is proposed to be continued; or


(3) The recipient proposes the selection of an

alternative not in the original finding.


(b)(1) If the original findings are still valid but the data or conditions upon which they were based have changed, the responsible entity must affirm the

original findings and update its ERR by including this re-evaluation and its determination based on its

findings. Under these circumstances, if a FONSI

notice has already been published, no further

publication of a FONSI notice is required.


(2) If the responsible entity determines that the

original findings are no longer valid, it must prepare

an EA or an EIS if its evaluation indicates potentially

significant impacts.


(3) Where the recipient is not the responsible

entity, the recipient must inform the responsible entity promptly of any proposed substantial changes under paragraph (a)(1) of this section, new circumstances or environmental conditions under paragraphs (a)(2) of this section, or any proposals to select a different alternative under paragraph (a)(3)of this section, and must them permit the responsible entity to re-evaluate the findings before proceeding.

Subpart F--Environmental Review Process: Environmental Impact

Statement Determinations

Sec. 58.52 Adoption of other agencies' EISs.


The responsible entity may adopt a draft or final

EIS prepared by another agency provided that the EIS was prepared in accordance with 40 CFR parts 1500 through 1508. If the responsible entity adopts an EIS prepared by another agency, the procedure in 40 CFR 1506.3 shall be followed. An adopted EIS may have to be revised and modified to adapt it to the particular environmental conditions and circumstances of the project if these are different from the project reviewed in the EIS. In such cases the responsible entity must prepare, circulate, and file a supplemental draft EIS in the manner prescribed in Sec. 58.60(d) and otherwise comply with the clearance and time requirements of the EIS process, except that scoping requirements under 40 CFR 1501.7 shall not apply. The agency that prepared the original EIS should be informed that the responsible entity intends to amend and adopt the EIS. The responsible entity may adopt an EIS when it acts as a cooperating agency in its preparation under 40 CFR 1506.3. The responsible entity is not required to re-circulate or file the EIS, but must complete the clearance process for the RROF. The decision to

adopt an EIS shall be made a part of the project ERR.

Sec. 58.53 Use of prior environmental impact

statements.


Where any final EIS has been listed in the Federal Register for a project pursuant to this part, or where an area wide or similar broad scale final EIS has been issued and the EIS anticipated a subsequent project requiring an environmental clearance, then no new EIS is required for the subsequent project if all the following conditions are met:


(a) The ERR contains a decision based on a finding pursuant to Sec. 58.40 that the proposed project is not a new major Federal action significantly affecting the quality of the human environment. The decision shall include:


(1) References to the prior EIS and its evaluation of the environmental factors affecting the proposed

subsequent action subject to NEPA;


(2) An evaluation of any environmental factors

which may not have been previously assessed, or

which may have significantly changed;


(3) An analysis showing that the proposed project is consistent with the location, use, and density assumptions for the site and with the timing and capacity of the circulation, utility, and other

supporting infrastructure assumptions in the prior

EIS;


(4) Documentation showing that where the

previous EIS called for mitigating measures or other

corrective action, these are completed to the extent

reasonable given the current state of development.


(b) The prior final EIS has been filed within five (5) years, and updated as follows:


(1) The EIS has been updated to reflect any

significant revisions made to the assumptions under

which the original EIS was prepared;


(2) The EIS has been updated to reflect new

environmental issues and data or legislation and

implementing regulations which may have significant

environmental impact on the project area covered by

the prior EIS.


(c) There is no litigation pending in connection with the prior EIS, and no final judicial finding of

inadequacy of the prior EIS has been made.

Subpart G--Environmental Review

Process: Procedures for Draft, Final and Supplemental Environmental Impact Statements
Sec. 58.55 Notice of intent to prepare an EIS.


As soon as practicable after the responsible entity decides to prepare an EIS, it must publish a NOI/EIS, using the HUD recommended format and disseminate it in the same manner as required by 40 CFR parts 1500 through 1508.

Sec. 58.56 Scoping process.


The determination on whether or not to hold a

scoping meeting will depend on the same circumstances and factors as for the holding of public

hearings under Sec. 58.59. The responsible entity

must wait at least 15 days after disseminating or

publishing the NOI/EIS before holding a scoping

meeting.

Sec. 58.57 Lead agency designation.


If there are several agencies ready to assume the

lead role, the responsible entity must make its

decision based on the criteria in 40 CFR 1501.5(c). If

the responsible entity and a Federal agency are

unable to reach agreement, then the responsible

entity must notify HUD (or the State, where

applicable). HUD (or the State) will assist in obtaining a determination based on the procedure set forth in 40 CFR 1501.5(e).

Sec. 58.59 Public hearings and meetings.


(a) Factors to consider. In determining whether or not to hold public hearings in accordance with 40 CFR 1506.6, the responsible entity must consider the

following factors:


(1) The magnitude of the project in terms of

economic costs, the geographic area involved, and

the uniqueness or size of commitment of resources

involved.


(2) The degree of interest in or controversy

concerning the project.


(3) The complexity of the issues and the likelihood that information will be presented at the hearing which will be of assistance to the responsible entity.


(4) The extent to which public involvement has

been achieved through other means.


(b) Procedure. All public hearings must be

preceded by a notice of public hearing, which must be published in the local news media 15 days before the hearing date. The Notice must:


(1) State the date, time, place, and purpose of the

hearing or meeting.


(2) Describe the project, its estimated costs, and the project area.


(3) State that persons desiring to be heard on

environmental issues will be afforded the opportunity

to be heard.


(4) State the responsible entity's name and address and the name and address of its Certifying Officer.


(5) State what documents are available, where they can be obtained, and any charges that may apply.

Sec. 58.60 Preparation and filing of environmental

impact statements.


(a) The responsible entity must prepare the draft

environmental impact statement (DEIS) and the final

environmental impact statements (FEIS) using the

current HUD recommended format or its equivalent.


(b) The responsible entity must file and distribute the (DEIS) and the (FEIS) in the following manner:


(1) Five copies to EPA Headquarters;


(2) Five copies to EPA Regional Office;


(3) Copies made available in the responsible entity's and the recipient's office;


(4) Copies or summaries made available to persons who request them; and


(5) FEIS only--one copy to State, HUD Field Office, and HUD Headquarters library.


(c) The responsible entity may request waivers from the time requirements specified for the draft and final EIS as prescribed in 40 CFR 1506.6.


(d) When substantial changes are proposed in a

project or when significant new circumstances or

information becomes available during an

environmental review, the recipient may prepare a

supplemental EIS as prescribed in 40 CFR 1502.9.


(e) The responsible entity must prepare a Record of Decision (ROD) as prescribed in 40 CFR 1505.2.

Subpart H--Release of Funds for Particular

Projects

Sec. 58.70 Notice of intent to request release of

funds.


The NOI/RROF must be disseminated and/or

published in the manner prescribed by Sec. 58.43 and

Sec. 58.45 before the certification is signed by the

responsible entity.
Sec. 58.71 Request for release of funds and

certification


(a) The RROF and certification shall be sent to the appropriate HUD Field Office (or the State, if

applicable), except as provided in paragraph (b) of

this section. This request shall be executed by the

Certifying Officer. The request shall describe the

specific project and activities covered by the request

and contain the certification required under the

applicable statute cited in Sec. 58.1(b). The RROF and certification must be in a form specified by HUD.


(b) When the responsible entity is conducting an

environmental review on behalf of a recipient, as

provided for in Sec. 58.10, the recipient must provide

the responsible entity with all available project and

environmental information and refrain from

undertaking any physical activities or choice limiting

actions until HUD (or the State, if applicable) has

approved its request for release of funds. The

certification form executed by the responsible entity's

certifying officer shall be sent to the recipient that is

to receive the assistance along with a description of

any special environmental conditions that must be

adhered to in carrying out the project. The recipient

is to submit the RROF and the certification of the

responsible entity to HUD (or the State, if applicable)

requesting the release of funds. The recipient must

agree to abide by the special conditions, procedures

and requirements of the environmental review, and to

advise the responsible entity of any proposed change

in the scope of the project or any change in

environmental conditions.


(c) If the responsible entity determines that some of the activities are exempt under applicable provisions of this part, the responsible entity shall advise the recipient that it may commit funds for these activities as soon as programmatic authorization is received. This finding shall be documented in the ERR maintained by the responsible entity and in the recipient's project files.

Sec. 58.72 HUD or State Actions on RROFs and

certifications.


The actions which HUD (or a State) may take with respect to a recipient's environmental certification and RROF are as follows:


(a) In the absence of any receipt of objection to the contrary, except as provided in paragraph (b) of this section, HUD (or the State) will assume the validity of the certification and RROF and will approve these documents after expiration of the 15-day period prescribed by statute.


(b) HUD (or the state) may disapprove a

certification and RROF if it has knowledge that the

responsible entity or other participants in the

development process have not complied with the

items in Sec. 58.75, or that the RROF and certification are inaccurate.

(c) In cases in which HUD has approved a

certification and RROF but subsequently learns (e.g.,

through monitoring) that the recipient violated Sec.

58.22 or the recipient or responsible entity otherwise

failed to comply with a clearly applicable environmental authority, HUD shall impose

appropriate remedies and sanctions in accord with the

law and regulations for the program under which the

violation was found.

Sec. 58.73 Objections to release of funds


HUD (or the State) will not approve the ROF for any project before 15 calendar days have elapsed from the time of receipt of the RROF and the certification or from the time specified in the notice published pursuant to Sec. 58.70, whichever is later. Any person or agency may object to a recipient's RROF and the related certification. However, the objections must meet the conditions and procedures set forth in subpart H of this part. HUD (or the State) can refuse the RROF and certification on any grounds set forth in Sec. 58.75. All decisions by HUD (or the State) regarding the RROF and the certification shall be final.

Sec. 58.74 Time for objecting


All objections must be received by HUD (or the

State) within 15 days from the time HUD (or the State) receives the recipient's RROF and the related

certification, or within the time period specified in the notice, whichever is later.

Sec. 58.75 Permissible bases for objections


HUD (or the State), will consider objections

claiming a responsible entity's noncompliance with

this part based only on any of the following grounds:


(a) The certification was not in fact executed by the responsible entity's Certifying Officer.


(b) The responsible entity has failed to make one of the two findings pursuant to Sec. 58.40 or to make the written determination required by Secs. 58.35, 58.47 or 58.53 for the project, as applicable.


(c) The responsible entity has omitted one or more of the steps set forth in subpart E of this part for the preparation, publication and completion of an EA.


(d) The responsible entity has omitted one or more of the steps set forth at subparts F and G of this part for the conduct, preparation, publication and

completion of an EIS.


(e) The recipient or other participants in the

development process have committed funds, incurred

costs or undertaken activities not authorized by this

part before release of funds and approval of the

environmental certification by HUD (or the state).


(f) Another Federal agency acting pursuant to 40

CFR part 1504 has submitted a written finding that the project is unsatisfactory from the standpoint of

environmental quality.

Sec. 58.76 Procedure for objections


A person or agency objecting to a responsible

entity's RROF and certification shall submit

objections in writing to HUD (or the State). The

objections shall:


(a) Include the name, address and telephone

number of the person or agency submitting the

objection, and be signed by the person or authorized

official of an agency.


(b) Be dated when signed.


(c) Describe the basis for objection and the facts or legal authority supporting the objection.


(d) State when a copy of the objection was mailed or delivered to the responsible entity's Certifying Officer.

Sec. 58.77 Effect of approval of certification


(a) Responsibilities of HUD and States. HUD's (or, where applicable, the State's) approval of the

certification shall be deemed to satisfy the

responsibilities of the Secretary under NEPA and

related provisions of law cited at Sec. 58.5 insofar as

those responsibilities relate to the release of funds as

authorized by the applicable provisions of law cited in Sec. 58.1(b).


(b) Public and agency redress. Persons and

agencies seeking redress in relation to environmental

reviews covered by an approved certification shall

deal with the responsible entity and not with HUD. It

is HUD's policy to refer all inquiries and complaints to the responsible entity and its Certifying Officer.

Similarly, the State (where applicable) may direct

persons and agencies seeking redress in relation to

environmental reviews covered by an approved

certification to deal with the responsible entity, and

not the State, and may refer inquiries and complaints

to the responsible entity and its Certifying Officer.

Remedies for noncompliance are set forth in program

regulations.


(c) Implementation of environmental review

decisions. Projects of a recipient will require post-review monitoring and other inspection and enforcement actions by the recipient and the State or

HUD (using procedures provided for in program

regulations) to assure that decisions adopted through

the environmental review process are carried out

during project development and implementation.


(d) Responsibility for monitoring and training. (1) At least once every three years, HUD intends to

conduct in-depth monitoring and exercise quality

control (through training and consultation) over the

environmental activities performed by responsible

entities under this part. Limited monitoring of these

environmental activities will be conducted during

each program monitoring site visit. If through limited

or in-depth monitoring of these environmental

activities or by other means, HUD becomes aware of

any environmental deficiencies, HUD may take one or more of the following actions:


(i) In the case of problems found during limited

monitoring, HUD may schedule in-depth monitoring

at an earlier date or may schedule in-depth monitoring more frequently;

(ii) HUD may require attendance by staff of the

responsible entity at HUD-sponsored or approved

training, which will be provided periodically at various locations around the country;


(iii) HUD may refuse to accept the certifications of environmental compliance on subsequent grants;


(iv) HUD may suspend or terminate the responsible entity's assumption of the environmental review responsibility;


(v) HUD may initiate sanctions, corrective actions, or other remedies specified in program regulations or agreements or contracts with the recipient.


(2) HUD's responsibilities and action under

paragraph (d)(1) of this section shall not be construed

to limit or reduce any responsibility assumed by a

responsible entity with respect to any particular

release of funds under this part. Whether or not HUD

takes action under paragraph (d)(1) of this section, the Certifying Officer remains the responsible Federal official under Sec. 58.13 with respect to projects and activities for which the Certifying Officer has submitted a certification under this part.
APPENDIX1-L
ILLINOIS EPA

ENVIRONMENTAL REVIEW INFORMATION

Illinois Department of Commerce and Economic Opportunity

Community Development Assistance Program (IKE-CSP) Projects
Please return this information to:

Illinois Environmental Protection Agency

Deputy Director's Office, #1
P.O. Box 19276

Springfield, IL 62794-9276

Telephone: 217/782-0547, Fax: 217/782-9039

Please submit this form with a Project Summary and a cover letter to the above listed address.
Correspondence may be addressed to Deputy Director                                    Agency contact

PROJECT INFORMATION REQUESTED

APPLICANT 


Local Official 
Telephone


Please include the project's contact person should additional information be required.

Consultant or Engineer


Address


Telephone 
FAX


The Illinois EPA reviews economic development IKE-CSP projects to evaluate the need for permits and necessary environmental controls.  If the EPA is provided with the following information on manufacturing operations and waste management plans, the EPA review can be expedited.

1.
Identify materials, productions processes and products for the proposed project:

2.
Quantify anticipated production rates:

3.
Quantify new or additional employees:

4.
Quantify anticipated water use and wastewater discharge (existing and new).  Also identify if new water main and/or sewer construction will be necessary to service the project:

5.
Identify anticipated quality of wastewater (include characteristics), indicate whether domestic or industrial wastewater:

6.
Identify volume and types of hazardous or solid waste generated:

7.
Identify air emission sources, its control equipment, and quality of air emission:

8.
Determine whether sewer of water main connections or extensions will be required, identify pretreatment facilities, and identify tributary treatment plant:

9.
Name and telephone number of manufacturer's representative (plant manager or environmental engineer):

10.
Identify probability that wastes or contamination is present in the buildings or property (example: abandoned underground fuel tank):

11.
Does the project include any equipment that can cause air pollution (normally a boiler, incinerator, storage tanks or manufacturing processes can cause air pollution):



AGRICULTURE SITE REVIEW INFORMATION
Requested for the

Illinois Department of Commerce and Economic Opportunity

Includes ILLINOIS FIRST, Enterprise Zone Expansions, IKE-CSP, AFPI,

BDPIP and LBDP Projects 
Return to:
Illinois Department of Agriculture



Bureau of Land and Water Resources



State Fairgrounds, P.O. Box 19281



Springfield, Illinois 62794-9281



FAX 217-557-0993
Attach this Agriculture Site Review Information sheet and the DCEO Project Summary to the project's cover letter and send it to the address listed above.  The Project Summary sheet, which is part of the DCEO Application Packet, must accompany the initial review request to the Illinois Department of Agriculture (IDOA) because it provides an overview of the project as well as relevant background information.  Be sure to include a location map delineating the site in relation to the city/village's corporate boundaries.  If you have any questions, please call Terry Savko at 217-785-4458.
TYPE OF DCEO or IKE-CSP FUNDS REQUESTED
Date Submitted



Check one:


IKE-CSP
( Revolving Loan
( Emergency Public Facilities
( Public Facilities/Infrastructure



( Flood Related
( In Support of Economic Development


( ILLINOIS FIRST

( Enterprise Zone Expansion

( Affordable Financing for Public Infrastructure (AFPI)


( DCEO Business Development Public Infrastructure Program (BDPIP)


( DCEO Large Business Development Program (LBDP)

INFORMATION REQUESTED

APPLICANT
 County


Contact Person
 Telephone





FAX



List the project's contact person should additional information be required.  It is preferable to list the project's consultant and/or engineer rather than the mayor since they usually possess the more detailed information we need in order to complete our review.  Remember, the IDOA has a 30-day review period in which to provide comments to the applicant once all pertinent information has been received.

Address




City
ZIP



1.  Number of acres in the site           acres
Township               Range               Section


2.  Will the site be converted from an agricultural to a non-agricultural use?        ( Yes        ( No


3.  Site is located within municipality's corporate boundaries?        ( Yes        ( No



If no, list distance of site to nearest incorporated municipal boundaries.               miles





(specify to nearest tenth-mile)
LAND USE

4.  List the number of acres for each land use.



Cropland           ac           Pasture          ac           Forest          ac            Other          ac



If Other, specify land use and land cover 


5.  List the current land use for the site
 and for the parcel's four



adjacent sides.




North






East






South






West



ZONING


( Check if site is not zoned

6.
Site is zoned by the ( city or                                  County for                                          use.






(name)
(zoned)

7.
List the designated zoning for each of the site's four sides.




Zoning north of site
 by ( city or ( county




Zoning east of site 
 by ( city or ( county




Zoning south of site 
 by ( city or ( county




Zoning west of site 
 by ( city or ( county

COMPREHENSIVE LAND USE PLAN

8.
Does the city or county comprehensive land use plan designate land use at the project site?




( Yes        If Yes, specify city, county or both: 





( No

(include name of both the city and county)

9.
The comprehensive land use plan was officially adopted in (year)




by      ( the city or village          ( the county     OR          ( both


10.
The designated land use for the site is                       by the   ( city   ( county or   ( both


11.
List the comprehensive land use plan's designated land uses for each of the site's four sides.




North





East 





South 





West 



12.
Will other state or federal funds be used for this project        ( Yes        ( No



If YES, list the name(s) of participating agencies:





state $
federal $





1) 


(

(




2) 


(

(




3) 


(

(
ILLINOIS HISTORIC PRESERVATION AGENCY PROJECT REVIEW

FOR

COMMUNITY DEVELOPMENT ASSISTANCE PROGRAM-PUBLIC FACILITIES GRANTS
Project Title: 
 Project Number: 


Project Address or Municipality: 


County: 
 USGS 7.5' Quadrangle: 



(Name)

Section: 
 Township: 
 Range: 


Scope of Project and Narrative (include entire project area and all aspects of the project): 


Acreage and/or linear feet: 


Extant of ground disturbance from proposed project:


Will any structures be impacted by this project?       no       yes (please include photographs and original construction dates.)

From which Federal/State agencies will permits, licenses, approvals or funds be obtained or required?

        IDNR-Division of Water Resources         IEPA Water Pollution Control

        IEPA Public Water Supplies         Corps         USDA-RD (FmHA)

        Other: 


Mandatory Enclosures:

· USGS 7.5' topographical map or city map clearly indicating project area and street address (if available).

· Current photographs (no photocopies) of all standing structures impacted by the project (if applicable).

· Original construction dates of all structures impacted (if applicable).

· If this project has been previously reviewed by IHPA, include all pertinent correspondence.

Name and Address of Contact Person/Applicant (if additional information is required)

The Illinois Historic Preservation Agency reserves the right to request further information, such as project plans, if the project description or other data given on this review sheet is insufficient. 

If you have any questions on the completion of this review sheet, please do not hesitate to contact our Agency at 217/785-4512 and ask for Ms. Tracey A. Sculle.

INSTRUCTIONS FOR FILLING IN THE REVIEW SHEET:

This review sheet was developed to expedite review and to insure adequate information is provided.  Every blank requires completion or a "not applicable" comment.  Attach additional sheets as necessary.

PROJECT NUMBER:  Agency project number.

PROJECT ADDRESS OR MUNICIPALITY:  Street address with city or township and range designation.

SCOPE OF PROJECT AND NARRATIVE:  Descriptive narrative of project activities, e.g., 20 foot of new or replacement sewer line, construction of new water treatment plant, replacement of existing water tower.

ACREAGE AND/OR LINEAR FEET:  Number of acres within project area, linear feet of new/replacement sewer or water line.

EXTENT OF PROJECT GROUND DISTURBANCE:  How the ground surface will be disturbed by project activities, e.g., placement of 6" line within 10" of right-of-way.

PREVIOUS DISTURBANCE TO PROJECT AREA:  Include any prior ground surface disturbance, e.g., massive grading during previous development, old buildings which have been previously demolished.

IMPACT TO STRUCTURES:  If structures will be impacted photographs (not photocopies) and original dates of construction should be provided for all structures, e.g., modification or replacement of existing water treatment plant or water tower.

APPENDIX1-M 
SEWER LINE CONSTRUCTION STANDARDS AND POLICIES

For
AGRICULTURAL IMPACT MITIGATION

Established By The

ILLINOIS DEPARTMENT OF AGRICULTURE

Item No.
Standard or Policy
Page No.
Definitions 
1

1. Sewer Line Depth
2
2. Topsoil Replacement
2
3. Repair of Damaged Tile Lines
3
4. Rock Removal
4
5. Removal of Construction Debris
4
6. Compaction, Rutting, Fertilization, Liming
4
7. Land Leveling
5
8. Prevention of Soil Erosion
5
9. Repair of Damaged Soil Conservation Practices
5
10. Damages to Private Property
5
11. Clearing of Trees and Brush From the Easement
6
12. Interference with Irrigation Systems
6
13. Mitigation for Other Natural Resource Impacts
6
14. Ingress and Egress Routes
6
15. Temporary Roads
7
16. Weed Control
7
17. Pumping of Water From Open Trenches
7
18. Above-Ground Facilities
7
19. Advance Notice of Access to Private Property
8
20. Reporting of Inferior Agricultural Impact Mitigation Work
8
21. Indemnification
8
SEWER LINE CONSTRUCTION STANDARDS AND POLICIES
The following sewer line standards and policies will serve to minimize the negative agricultural impacts that may result due to sewer line construction (see definition below of "sewer line").

The standards and policies only apply to construction activities occurring partially or wholly on privately owned agricultural land.  They do not apply to construction activities occurring on highway or railroad right-of-way, or on publicly owned land.  The only exceptions are the construction standards relating to the repair of drainage tile (item No. 3).  The tile line construction standards shall be implemented regardless of where drainage tile is encountered.

The mitigation actions specified in the construction standards and policies will be implemented in accordance with the conditions listed below:

A. All mitigation actions are subject to change by landowners, provided such changes are acceptable to the Project Sponsor.

B. The Project Sponsor may negotiate with landowners to carry out the mitigative actions that landowners wish to perform themselves.  The landowners will receive the area commercial rate for their labor and machinery costs.

C. All mitigative actions, unless otherwise specified, will be implemented within 45 days of completion of the sewer line facilities on any affected property, weather and landowner permitting.  Temporary repairs will be made by the Project Sponsor during the construction process as needed to minimize the risk of additional property damage that may result from an extended construction time period.

D. All mitigative actions will extend to associated future construction, maintenance, and repairs.

Definitions
Agricultural Land
= Land used for cropland, hay land, pastureland, managed woodlands, truck gardens, farmsteads, commercial ag-related facilities, feedlots, livestock confinement systems, land on which farm buildings are located, and land in government set-aside programs.

Project Sponsor
=
Entity proposing the construction of a sewer line and its related appurtences.

Cropland
=
Land used for growing row crops, small grains, or hay; includes land which was formerly used as cropland, but is currently in a government set-aside program.

Sewer Line
=
Includes any trunk line, interceptor, or force main and their related appurtences.
Important Farmland
=
Agricultural land comprised of soils which are defined by the USDA Soil Conservation Service as being "Important" soils (generally considered to be less productive than Prime soils given the same input of nutrients and management).

Landowner
=
Person(s) responsible for making decisions regarding the restoration of the land adversely impacted by a sewer line.

Prime Farmland
=
Agricultural land comprised of soils which are defined by the USDA Soil Conservation Service as being "Prime" soils (generally considered the most productive soils with the least input of nutrients and management).

Right-of-Way
=
Includes the permanent and temporary easements which the Project Sponsor acquires for the purpose of constructing sewer lines across privately owned land.

1. Sewer Line Depth
A. All sewer lines will be buried with a minimum of 5 feet of topcover where they cross cropland.

B. A minimum of 3 feet of topcover will be placed above any sewer lines that are constructed across pasture land and wooded/brushy land if that land has limitations that make it generally unsuitable for cropping purposes.

C. In terrain where bedrock prevents the placement of any sewer lines at the depths specified in 1.A. and 1.B. above, sewer lines will be buried as deep as is practicable and feasible.

2. Topsoil Replacement

The following standards apply only when sewer lines are buried in trenches that are greater than 18 inches wide.

A. The actual depth of the topsoil, will first be stripped from the area to be excavated for a sewer line.

B. All subsoil material which is removed from the trench will be placed in a second stockpile that is separate from the topsoil stockpile.

C. In backfilling the trench, the stockpiled subsoil material will be placed back into the trench first.

D. The topsoil must be replaced within the trench so that after settling occurs, the topsoil's original depth and contour (with an allowance for settling) will be achieved.  In no instance will the topsoil materials be used for any other purpose.

E. The subsoil displaced by the sewer line must be hauled off the landowner's premises or disposed of on the landowner's premises at a location that is acceptable to the landowner.

3. Repair of Damaged Tile Lines

If underground drainage tile is damaged by any sewer line installation, it must be repaired in a manner that assures the tile line's proper operation at the point of repair.  The following standards and policies shall apply to the tile line repairs.

A. The Project Sponsor will endeavor to locate all tile lines prior to any sewer line's installation so repairs can be made if necessary.  The Project Sponsor will contact affected landowners/tenants for their knowledge of tile line locations prior to any sewer line's installation.  All identified tile lines will be flagged to alert construction crews to the possible need for tile line repairs.

B. All tile lines shall be repaired with materials of the same or better quality as that which was damaged.

C. Any damaged tile lines shall be immediately and temporarily repaired until such time that permanent repairs can be made.

D. Where tile lines are severed by sewer line trenches, three-sided steel channel iron must be used to support the repaired tile lines.

1. As a minimum, the channel width of the channel iron must be 1/2 the outside diameter of the tile it is supporting.

2. The gauge of steel in the channel iron must be sufficient to support a 10 ton point load on the surface directly above the repaired tile line.

3. The channel iron must extend 2 feet into previously undisturbed soil on both sides of the trench.  If the tile repairs involve clay tile, the channel iron must extend to the first tile joint beyond the minimum 2 foot distance.

4. Within the trench, 1 1/2" river gravel, 1" crushed stone, sandbags, or bags or concrete must be backfilled under all tile lines.

5. There must be a minimum one foot separation between the tile line and the sewer line whether the sewer line passes over or under the tile line.

6. In no instance will the grade of a tile line be changed.

E. Heavy construction equipment working within a sewer line right-of-way may crush shallow drainage tile. Where sewer line trenches are wider than 18 inches, all tile lines intersecting the sewer line trench will be probed laterally for their entire length within the sewer line right-of-way to check for damaged tile.  Probing must occur immediately prior to the permanent repair of any severed tile lines.  If tile lines are found to be damaged, they must be repaired so they operate as well after construction as before construction began, and in a manner that is acceptable to the landowner.

F. All permanent tile line repairs must be made within 14 days of the date the damage occurred, weather and landowner permitting.  If the landowner elects to make his/her own tile repairs, such damage payments must also be made within 14 days of the data of the completed repair work.

G. The Project Sponsor will remain liable for a period of 2 years following the completion of the sewer line to insure that all tile line repairs do not fail.  The Project Sponsor will not be responsible for tile line repairs which the Project Sponsor pays the landowner of the completed repair work.

4. Rock Removal

The following standards apply only when sewer lines are buried in trenches that are greater than 18 inches wide.
A. The top 5 feet of a sewer line trench will not be backfilled with soil containing rocks that are larger than 3 inches in dimension.

B. If trenching, blasting, or boring operations are required through rocky terrain, suitable precautions will be taken to eliminate the potential for rocks to be come interspersed with the soil material that is placed back in the trench.

C. Rock and/or soil containing rocks that are larger than 3 inches in dimension must be hauled off the landowner's premises or disposed of on the landowner's premises at a location that is mutually acceptable to the landowner and the Project Sponsor.

5. Removal of Construction Debris

All construction-related debris and material will be removed from the landowner's property.  (Note:  Such material to be removed would include litter generated by the construction crews.)

6. Compaction, Rutting, Fertilization, Liming

The following standards apply only when sewer lines are buried in trenches that are 18 inches or less in width.
A. Compaction will be alleviated on the trench and adjacent work areas that are traversed by construction equipment.  Those areas will be ripped at least 18 inches deep.  Those areas which are pasture and woodland will be ripped or chiseled at least 12 inches deep.

B. Any other areas of the right-of-way which are traversed multiple times by construction equipment will be ripped or chiseled at least 12 inches deep.

C. At least 3 passes will be made over all lands to be ripped and/or chiseled.

D. All agricultural land that has been disturbed by construction activities will be limed and fertilized where necessary in order to benefit the current and/or next year's agricultural production or vegetative cover to control soil erosion.

7. Land Leveling

The following standards apply only when sewer lines are buried in trenches that are greater than 18 inches wide.
A. The Project Sponsor will remain liable for a period of 2 years following the completion of a sewer line, to restore any right-of-way to its original elevation and contour should uneven settling occur or surface drainage problems develop due to inaccurate land leveling immediately following a sewer line's construction.

B. The Project Sponsor will provide the landowners with a telephone number and address which may be used to alert the Project Sponsor of the need to perform additional land leveling services.

8. Prevention of Soil Erosion
A. The Project Sponsor will work with landowners to prevent excessive erosion on lands disturbed by construction.  Reasonable methods will be implemented to control erosion.  This is not a requirement, however, if the land across which a sewer line is constructed is bare cropland which the landowner intends to leave bare until the next crop is planted.

B. If the landowner and Project Sponsor cannot agree upon a reasonable method to control erosion on the landowner's right-of-way, the Project Sponsor will follow the recommendations of the appropriate county Soil and Water Conservation District if the landowner so requests.

9. Repair of Damaged Soil Conservation Practices

All soil conservation practices (such as terraces, grassed waterways, filter strips, concrete structures, dams, etc.) which are damaged by a sewer line's construction will be restored to at least their pre-construction condition.

10. Damages to Private Property
A. With the exception of tile line repairs, the Project Sponsor will repair, replace, or pay to repair or replace damaged private property within 45 days, weather and landowner permitting, after a sewer line has been constructed across any affected property.

B. Similar relief for damages will be extended by the Project Sponsor for any construction-related damages which occur off of the established sewer line right-of-way.

C. The Project Sponsor will remain liable to correct damages to private property beyond the initial construction of a sewer line, to those damages incurred by future construction, operation, maintenance, and repairs.

11. Clearing of Trees and Brush from the Easement
A. If trees are to be removed from the right-of-way, the Project Sponsor will consult with the landowner to see if there are trees of commercial or other value to the landowner.

B. If there are trees of commercial or other value to the landowner, the Project Sponsor will allow the landowner the right to retain ownership of the trees with the disposition of the trees to be negotiated prior to the commencement of land clearing.

C. The Project Sponsor will follow the landowner's desires which are consistent with any applicable laws or ordinances regarding the disposal of trees, brush, and stumps of no value to the landowner by burning, burial, etc., or complete removal from any affected property.

12. Interference with Irrigation Systems
A. If a sewer line and/or temporary work areas intersect an operational (or soon to be operational) spray irrigation system, the Project Sponsor will establish with the landowner and acceptable amount of time the irrigation system may be out of service.

B. If an irrigation system interruption results in crop damages, either on the sewer line right-of-way or off the right-of-way, the landowner will be compensated for all such crop damages.

C. If it is feasible and mutually acceptable to the Project Sponsor and the landowner, temporary measures will be implemented to allow an irrigation system to continue to operate across land on which a sewer line is also being constructed.

13. Mitigation for Other Natural Resource Impacts
A. The Project Sponsor will not mitigate for impacts to other natural resources (wetlands, woodlands, etc.) utilizing prime farmland as mitigation lands.

B. Woodland and/or wetland mitigation, utilizing important farmland will not exceed a mitigation ratio greater than 1.5 to 1.

14. Ingress and Egress Routes

Prior to any sewer line's installation, the Project Sponsor and the landowner will reach a mutually acceptable agreement on the route that will be utilized for entering and leaving the sewer line right-of-way should access to the right-of-way not be practical or feasible from adjacent segments of the sewer line right-of-way or from public highway or railroad right-of-way.

15. Temporary Roads
A. The location of temporary roads to be used for construction purposes will be negotiated with the landowner.

B. The temporary roads will be designed to not impede proper drainage and will be built to minimize soil erosion on or near the temporary roads.

C. Upon abandonment, temporary roads may be left intact through mutual agreement of the landowner and the Project Sponsor.

D. If the temporary roads are to be removed, the right-of-way upon which the temporary roads are constructed will be returned to their previous use and restored to the same or better condition as existed prior to their construction.

16. Weed Control
A. On any right-of-way over which the Project Sponsor has jurisdiction as to the surface use of such land (i.e., pumping stations, valve sites, etc.), the Project Sponsor will provide for weed control in a manner that does not allow for the spread of weeds onto adjacent lands used for agricultural purposes.

B. The Project Sponsor will remain liable for the costs incurred by owners of land adjacent to surface facilities when the landowners must control weeds on their land which have spread from land accommodating sewer line surface facilities.

17. Pumping of Water From Open Trenches
A. In the event it becomes necessary to pump water from open trenches, the Project Sponsor will pump the water in a manner will avoid damaging adjacent agricultural land, crops, and/or pasture.  Such damages include, but are not limited to: inundation of crops for more than 24 hours, deposition of sediment in ditches and other water courses, and the deposition of gravel in fields, pastures, and any water courses.

B. If it is impossible to avoid water-related damages as described in 17 A above, the Company will compensate the landowners for the damages or will correct the damages so as to restore the land, crops, pasture, water courses, etc. to their pre-existing condition.

C. All pumping of water shall comply with existing drainage laws, local ordinances relating to such activities, and provisions of the Clean Water Act.

18. Above-Ground Facilities

Locations for aboveground facilities shall be selected in a manner so as to be unobtrusive to ongoing agricultural activities occurring on the lands adjacent to the facilities. First priority shall be made to locating aboveground facilities on right-of-way which is not used as cropland.  If this is not feasible, such facilities shall be located so as to incur the least hindrance to the adjacent cropping operations (i.e., located in field corners or areas where at least one side is not used for cropping purposes.

19. Advance Notice of Access to Private Property
A. The Project Sponsor will provide the landowner or tenant with a minimum of 24 hours prior notice before accessing his/her property for the purpose of constructing a sewer line.

B. Prior notice shall first consist of a personal contact or a telephone contact, whereby the landowner or tenant is informed of the Project Sponsor's intent to access the land.  If the landowner or tenant cannot be reached in person or by telephone, the Project Sponsor will mail or hand deliver to the landowner or tenant's home a dated, written notice of the Project Sponsor's intent.  The landowner or tenant need not acknowledge receipt of the written notice before the Project Sponsor can enter the landowner's property.

20. Reporting of Inferior Agricultural Impact Mitigation Work

Prior to the installation of any sewer line, the landowners will be provided with a number they can call to alert the Project Sponsor should landowners observe inferior work relating to the agricultural impact mitigation work which is performed on their property.

21. Indemnification

For any sewer line installation, the Project Sponsor will indemnify all landowners, their heirs, successors, legal representatives, and assigns from and against all claims, injuries, suits, damage, costs, losses, and expenses including legal fees resulting from or arising out of the construction, maintenance, removal, repair, use or existence of sewer lines, whether heretofore or hereafter constructed, including damage to a sewer line or any of its appurtenances and the leaking of its contents, except where claims, injury, suits, damages, costs, losses, and expenses are caused by the negligence or intentional acts of the landowners, their heirs, successors, legal representatives, and assigns.
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RURAL WATER TRANSMISSION/DISTRIBUTION SYSTEM

CONSTRUCTION STANDARDS AND POLICIES

The following construction standards and policies will serve to reduce or eliminate the negative agricultural impacts associated with the construction of rural water transmission/distribution systems.  They are applicable when access roads, work areas, or any component of the water system is to be located on privately-owned land.
All restoration work described hereafter in this document shall be carried out by the Water Entity through the contractor constructing the rural water transmission/distribution system.  Landowners may change the manner in which the restoration work is to be performed on their right-of-way (permanent and temporary easements) if such changes are acceptable to the Water Entity.

Water lines constructed diagonally across cropland and water lines constructed farther than 15 feet from public highway and/or railroad right-of-way are subject to different construction standards and policies.

Water Entity
=
Entity proposing the construction of a rural water transmission/distribution system.

Cropland
=
Land used for growing row crops or small grains; includes land which was formerly used as cropland, but is currently in a government set-aside program.

Landowner
=
Person(s) responsible for making decisions regarding the restoration of the land impacted by a water line.

Water Line
=
Rural water transmission or distribution line.  Does not include distribution systems from a public highway to a residence, barn, etc.

1. Location of Water Lines

All water lines located on private property will be buried parallel and adjacent to public highways, private roads, and/or railroad right-of-way.  The water lines will be placed a maximum of 15 feet onto private property from the edge of the highway and/or railroad right-of-way.  Where obstructions such as buildings, trees, utility poles, underground utility lines, ditches, creeks, road jogs, and other obstructions prevent such placement of water lines, they may be placed further onto private property to negotiate the obstructions.

2. Location of Above-Ground Appurtenances, Wells, Tanks, Etc.

First priority will be given to locating above-ground appurtenances, wells, tanks, etc. on land which is not used as cropland.  If it is technically or financially not feasible to select such sites, they may be located on cropland at locations where the facilities will provide the least encumbrance to the farming operation, such as in field corners.

3. Depth

The water lines will be buried with a minimum of 42" of cover above the top of the pipe.

4. Separation of Topsoil

The topsoil from the water line trench need not be separated from the subsoil as long as the trench does not exceed 18 inches in width at the surface.  At stream, road, and other underground utility line crossings, the trench my need to be widened.  At such locations, the topsoil need not be separated.


Anywhere the water line trench exceeds 18 inches in width at the surface, with the exceptions noted above, the topsoil will be separated from the subsoil and placed back as the surface layer of soil as the trench is backfilled.

5. Drainage Tile

If underground drainage tile is encountered as the trench is excavated, the water line will be buried deep enough to pass under the tile line with on foot of soil between the top of the water line and the bottom of the tile line.  The water line may be placed above the tile line in a similar manner as long as the 42 inch depth of top cover is not compromised.


All damaged drainage tile will be repaired consistent with preconstruction conditions and materials.  In case of a dispute regarding the proper repair of damaged tile lines, the repair specifications of the county Soil and Water Conservation District will be followed.


Repairs made to damaged tile lines must enable the tile lines to operate as well after the repairs are competed as before they were damaged.  The Water Entity will remain liable for a period of 2 years following the completion of the water line system to ensure that all tile line repairs do not fail.  The Water Entity will not be responsible for tile line repairs which the Water Entity pays the landowner to perform.


Tile line repairs will be made within 14 days of the date the damage occurred, weather and landowner permitting.  If payments are to be made to the landowner to make his/her own tile repairs, such damage payments must also be made within 14 days of the date of the damage.

6. Repair of Damaged Soil Conservation Practices
A. The Water Entity will repair any soil conservation practices (such as terraces, grassed waterways, etc.) which are damaged by a water line's construction.

B. The Water Entity will repair damaged soil conservation practices in accordance with the specifications of the county Soil and Water Conservation District (unless the landowner and the Water Entity agree to other repair specifications).

C. The Water Entity will repair or pay to have repaired damaged soil conservation practices within 45 days, weather and landowner permitting, of the water line's construction across any affected property.

7. Removal of Construction Debris
A. The Water Entity will remove from the landowner's property all material which was not there before construction commenced and which is not an integral part of the water system.  (Note:  Such material to be removed would also include litter generated by the construction crews.)

B. The Water Entity will remove all construction debris within 45 days, weather and landowner permitting, after the water line has been constructed across any affected property.

8. Rocks

If rocks are excavated from the water line trench, the Water Entity will remove all rocks which are greater than 3 inches in diameter from the soil to be backfilled in the top 42 inches of the trench.


The rocks which are removed will be hauled from the landowner's property by the Water Entity, or the Water Entity may dispose of the rocks on the landowner's property if the landowner gives his/her approval at a location the landowner specifies.

9. Preventing Erosion
A. The Water Entity will implement reasonable methods to control excessive erosion on lands disturbed by construction and will follow the recommendations of the county Soil and Water Conservation District in doing so.

B. The Water Entity will ensure that erosion control measures are implemented, or pay the landowner to do so, within 45 days, weather and landowner permitting, following the construction of the water line across any affected property that is subject to erosion.

10. Clearing of Trees and Brush From the Easement
A. If trees are to be removed from privately owned land, the Water Entity will consult with the landowner to see if there are trees of commercial or other value to the landowner.

B. If there are trees of commercial or other value to the landowner, the Water Entity will allow the landowner the right to retain ownership of the trees with the disposition of the trees to be negotiated prior to commencement of land clearing.

C. The Water Entity will follow the landowner's desires, regarding the disposition of trees and brush of no value to the landowner by burning, burial, or complete removal from any affected property.

11. Advance Notice of Access to Private Property
A. The Water Entity will provide the landowner/tenant with a minimum of 24 hours prior notice before accessing his/her property for the purpose of constructing a water line.

B. Prior notice shall first consist of a personal contact or a telephone contact, whereby the landowner/tenant is actually informed of the Water Entity's intent to access the landowner's/tenant's land.  If the landowner/tenant cannot be reached in person or by telephone, the Water Entity will mail or hand deliver to the landowner's/tenant's home a dated, written notice of the Water Entity's intent.  The landowner/tenant need not acknowledge receipt of the written notice before the Water Entity enters the landowner's/tenant's property.

C. The advance notice of access to private property will include a telephone number that landowners/tenants can call to alert the Water Entity should any landowners/tenants observe inferior work relating to the agricultural impact mitigation work which is performed on their property.
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PIPELINE CONSTRUCTION STANDARDS AND POLICIES
The following pipeline construction standards and policies will serve to minimize the negative agricultural impacts associated with the construction of pipelines on agricultural land in Illinois.

The standards and policies only apply to construction activities occurring partially or wholly on privately owned agricultural land.  They do not apply to construction activities occurring on highway or railroad right-of-way, or on publicly owner land.  The only exceptions are the construction standards relating to the repair of drainage tile (item No. 3).  The tile line construction standards shall be implemented regardless of where drainage tile is encountered.

The mitigative actions specified in the construction standards and policies will be implemented in accordance with the conditions listed below:

A. All mitigative actions are subject to change by landowners, provided such changes are acceptable to the Company.

B. The Company may negotiate with landowners to carry out the mitigative actions that landowners wish to perform themselves.

C. All mitigative actions, unless otherwise specified, will be implemented within 45 days of completion of the pipeline facilities on any affected property, weather and landowner permitting.  Temporary repairs will be made by the Company during the construction process as needed to minimize the risk of additional property damage that may result from an extended construction time period.

D. All mitigative actions will extend to associated future construction, maintenance, and repairs.

Definitions

Company
=
Pipeline company or public utility proposing the construction of a pipeline.

Cropland
=
Land used for growing row crops, small grains, or hay; includes land which was formerly used as cropland, but is currently in a government set-aside program.

Landowner
=
Person(s) responsible for making decisions regarding the restoration of the land adversely impacted by a pipeline.

Right-of-Way
=
Includes the permanent and temporary easements which the Company acquires for the purpose of constructing a pipeline across someone's land.

Agricultural Land
=
Land used for cropland, hay land, pastureland, managed woodlands, truck gardens, farmsteads, commercial ag-related facilities, feedlots, livestock confinement systems, land on which farm buildings are located, and land in government set-aside programs.

Prime Farmland
=
Agricultural land comprised of soils which are defined by the USDA Natural Resources Conservation Service as being "prime" soils (generally considered the most productive soils with the least input of nutrients and management).

Important Farmland
=
Agricultural land comprised of soils which are defined by the USDA Natural Resources Conservation Service as being "important" soils (generally considered to be less productive than prime soils given the same input of nutrients and management).
Pipeline Depth
A. The pipeline will be buried with a minimum of 5 feet of topcover where it crosses cropland. 

B. A minimum of 3 feet of topcover will be placed above any portion of the pipeline that is constructed across pasture land and wooded/brushy land if that land has limitations that make it generally unsuitable for cropping purposes.  Because soil characteristics and other physical factors change from one locale to another, the appropriate county Soil and Water Conservation District should be consulted for assistance in identifying land which is generally unsuitable for cropping purposes.
C. In terrain where bedrock prevents the placement of the pipeline at the depths specified in 1.A. and 1.B. above, the Company will bury the pipeline as deep as is practical and feasible.

D. The Company will routinely patrol the pipeline in such a manner that the amount of topcover can be monitored.  In no instance will the Company knowingly allow the amount of topcover to be less than 36 inches in areas the pipeline was buried with at least 36 inches of topcover.

1. Topsoil Replacement
A. The Company will first strip and stockpile the actual depth of topsoil from the area to be excavated for the pipeline trench.
B. All subsoil material which is removed from the pipeline trench will be placed in a second stockpile that is separate from the topsoil stockpile.

C. In backfilling the trench and work areas, the Company will first use the stockpiled subsoil material (also see #6 "Alleviation of Compaction").

D. The topsoil will be replaced within the trench so that after settling occurs, the topsoil's original depth and contour will be achieved.  In no instance will the topsoil materials be used for any other purpose.

E. The subsoil displaced by the pipeline must be hauled off the landowner's premises or disposed of on the landowner's premises at a location that is acceptable to the landowner.

2. Repair of Damaged Tile Lines

If underground tile lines are damaged by the pipeline construction, they must be repaired in a manner that assures the tile lines' proper operation at the point of repair.  The following standards and policies shall apply to the tile line repairs.

A. All tile lines which need repairing shall be repaired with materials of the same or better quality as that which was damaged.
B. Any tile lines damaged by the Company shall be immediately and temporarily repaired by the Company until such time that permanent repairs can be made.
C. Where tile lines are severed by the pipeline trench, three-sided steel channel iron must be used to support the repaired tile lines.

1. As a minimum, the channel width of the channel iron must be 1/2 the outside diameter of the tile it is supporting.

2. The gauge of steel in the channel iron must be sufficient to support a 10 ton point load on the surface directly above the repaired tile line.

3. The channel iron must extend 2 feet into previously undisturbed soil on both sides of the trench.  If the tile repairs involve clay tile, the channel iron must extend to the first tile joint beyond the minimum 2 foot distance.

4. Within the trench, 1 1/2" river gravel or 1" crushed stone must be backfilled under all tile lines to a depth of 1 foot.

5. There must be a minimum one foot separation between the tile line and the pipeline whether the pipeline passes over or under the tile line.

6. In no instance will the grade of a tile line be changed.

D. Heavy construction equipment working within the pipeline right-of-way may crush shallow drainage tile.  All tile lines intersecting the pipeline trench must be probed laterally for their entire length within the pipeline right-of-way to check for damaged tile.  Probing must occur immediately prior to the final repair of any severed tile lines.  If tile lines are found to be damaged, they must be repaired so they operate as well after construction as before construction began, and in a manner that is acceptable to the landowner.

E. Temporary tile line repairs will be made, as needed, to minimize drainage problems on lands served by the severed tile lines.

F. All permanent tile line repairs must be made within 14 days of the date the damage occurred, weather and landowner permitting.

G. The Company will remain liable for a period of 2 years following the completion of the pipeline to insure that all the tile line repairs do not fail.  The Company will not be responsible for tile line repairs which the Company pays the landowner to perform.

4. Rock Removal
A. The Company will not backfill the top 5 feet of the pipeline trench with soil containing rocks that are larger than 3 inches in any dimension.

B. If trenching, blasting, or boring operations are required through rocky terrain, the Company must take suitable precautions to eliminate the potential for rocks to become interspersed with the soil materials to be placed back in the trench.

C. Rocks and/or soil containing rocks that are larger than 3 inches in any dimension must be hauled off the landowner's premises or disposed of on the landowner's premises at a location that is acceptable to the landowner.

5. Removal of Construction Debris

The Company will remove from the landowner's property all construction-related debris and material which was not there before construction commenced and which is not an integral part of the pipeline.  (Note:  Such material to be removed would also include litter generated by the construction crews.)

6. Alleviation of Compaction
A. The Company will alleviate compaction on the trench and adjacent work areas.  Those areas which are cropland will be ripped at least 18 inches deep.  Those areas which are pasture and woodland will be ripped or chiseled at least 12 inches deep.

B. Any other areas of the right-of-way which are traversed multiple times by construction machinery will be chiseled at least 12 inches deep.

C. At least 3 passes will be made over all lands to be ripped and/or chiseled.

7. Land Leveling
A. The Company will remain liable for a period of 2 years following the completion of the pipeline, to restore any right-of-way to its original elevation and contour should uneven settling occur or surface drainage problems develop due to inaccurate land leveling immediately following the pipeline's construction.

B. The Company will provide the landowners with a telephone number and address which may be used to alert the Company of the need to perform additional land leveling services if needed.
8. Prevention of Soil Erosion
A. The Company will work with landowners to prevent excessive erosion on lands disturbed by construction.  Reasonable methods will be implemented to control erosion.  This is not a requirement, however, if the land across which the pipeline is constructed is bare cropland which the landowner intends to leave bare until the next crop is planted.

B. If the landowner and Company cannot agree upon a reasonable method to control erosion, the Company will follow the recommendations of the appropriate county Soil and Water Conservation District if the landowner so requests.

9. Fertilization of Disturbed Soils

The Company will apply fertilizer and lime to land disturbed by construction to help restore the fertility of disturbed soils and/or enhance the establishment of a vegetative cover to control soil erosion.

10. Repair of Damaged Soil Conservation Practices

All soil conservation practices (such as terraces, grassed waterways, filter strips, concrete structures, dams, etc.) which are damaged by pipeline construction will be restored to at least their pre-construction condition.

11. Damages to Private Property
A. With the exception of tile line repairs, the Company will repair, replace, or pay to repair or replace damaged private property within 45 days, weather and landowner permitting, after the pipeline has been constructed across any affected property.

B. Similar relief for damages will be extended by the Company for any construction-related damages which occur off of the established pipeline right-of-way.

C. The Company will remain liable to correct damages to private property beyond the initial construction of the pipeline, to those damages incurred by future construction, operation, maintenance, and repairs.

12. Clearing of Trees and Brush From the Easement
A. If trees are to be removed from the right-of-way, the Company will consult with the landowner to see if there are trees of commercial or other value to the landowner.
B. If there are trees of commercial or other value to the landowner, the Company will allow the landowner the right to retain ownership of the trees with the disposition of the trees to be negotiated prior to the commencement of land clearing.

C. The Company will follow the landowner's desires regarding the removal of tree stumps that the Company might otherwise leave in the ground.

D. The Company will follow the landowner's desires which are consistent with any applicable laws or ordinances regarding the disposal of trees, brush, and stumps of no value to the landowner by burning, burial, etc., or complete removal from any affected property.

13. Interference With Irrigation Systems
A. If the pipeline trench and/or temporary work areas intersect an operational (or soon to be operational) spray irrigation system, the Company will establish with the landowner and acceptable amount of time the irrigation system may be out of service.

B. If pipeline construction activities interrupt the normal operation of an irrigation system resulting in crop damages, either on the pipeline right-of-way or off the right-of-way, the company will compensate the landowner for all such crop damages.

C. If it is feasible and mutually acceptable to the Company and the landowner, the Company will implement temporary measures to allow an irrigation system to continue to operate across land on which the pipeline is also being constructed.

14. Mitigation for Other Natural Resource Impacts
A. The Company will not mitigate for impacts to other natural resources (wetlands, woodlands, etc.) utilizing prime farmland as mitigation lands.

B. Woodlands and/or wetland mitigation utilizing important farmland will not exceed a mitigation ratio greater than 1.5:1.

15. Ingress and Egress Routes

Prior to pipeline's construction, the Company and the landowner will reach a mutually acceptable agreement on the route the Company will utilize for entering and leaving the pipeline right-of-way  should access to the right-of-way not be practical or feasible from adjacent segments of the pipeline right-of-way or from public highway or railroad right-of-way.

16. Temporary Roads
A. The location of temporary roads to be used for construction purposes will be negotiated with the landowner.

B. The temporary roads will be designed to not impede proper drainage and will be built to minimize soil erosion on or near the temporary roads.

C. Upon abandonment, temporary roads may be left intact through mutual agreement of the landowner and the Company.

D. If the temporary roads are to be removed, the right-of-way upon which the temporary roads are constructed will be returned to its previous use and restored to the same or better condition as existed prior to the road construction.

17. Weed Control
A. On any right-of-way over which the Company has jurisdiction as to the surface use of such land (i.e., metering stations, compression stations, etc.), the Company will provide for weed control in a manner that does not allow for the spread of weeds onto adjacent lands used for agricultural purposes.

B. The Company will remain liable for the costs incurred by owners of land adjacent to surface facilities when the landowners must control weeds on their land which have spread from land accommodating pipeline surface facilities.

18. Pumping of Water From Open Trenches
A. In the event it becomes necessary to pump water from open trenches, the Company will pump the water in a manner that will avoid damaging adjacent agricultural land, crops, and/or pasture.  Such damages include, but are not limited to: inundation of crops for more than 24 hours, deposition of sediment in ditches and other water courses, and the deposition of gravel in fields, pastures, and any water courses.

B. If it is impossible to avoid water-related damages as described in 18.A. above, the Company will compensate the landowners for the damages or will correct the damages so as to restore the land, crops, pasture, water courses, etc. to their pre-existing condition.

C. All pumping of water shall comply with existing drainage laws, local ordinances relating to such activities, and provisions of the Clean Water Act.
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CHAPTER 20.  EXECUTIVE BRANCH

DEPARTMENT OF NATURAL RESOURCES

ACT 830.  INTERAGENCY WETLAND POLICY ACT OF 1989

(Complete Act)

Current through P.A. 90-25, apv. 6/23/97

ARTICLE I. GENERAL PROVISIONS

830/1-1. Short Title
( 1-1. Short Title.  This Act shall be known and may be cited as the "Interagency Wetland Act of 1989".

(Source: P.A. 86-157, Art. I, ( 1-1, eff. Aug. 12, 1989. Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9701-1.)

830/1-2.  Legislative Declaration
(1-2. Legislative Declaration.  The General Assembly finds and determines that:

(a) In 1818, Illinois contained an estimated 8.2 million acres of wetlands.  Based upon preliminary results of the Illinois portion of the National Wetlands Inventory, less than nine percent of the original acres remain.

(b) With the significant loss in acreage, a corresponding loss in the functional values and benefits that wetlands provide has occurred.

(c) Continued loss of Illinois' wetlands may deprive the people of this State of some or all of the benefits which they provide, including:

(1) reducing flood damages by absorbing, storing and conveying peak flows from storms;

(2) improving water quality by serving as sedimentation and filtering basins and as natural biological treatment areas;

(3) providing breeding, nesting, forage and protective habitat for approximately 40 percent of the State's threatened and endangered plants and animals, in addition to other forms of fish, wildlife, waterfowl and shorebirds;

(4) protecting underground water resources and helping to recharge rivers, streams and local or regional underground water supplies;

(5) serving as recreational areas for hunting, fishing, boating, hiking, bird watching, photography and other uses;

(6) providing open space and aesthetic values, particularly in rapidly developing areas;

(7) providing unique educational and research opportunities because of their high diversity of plants and animals, their support for a high incidence of threatened and endangered species, and their function as a natural buffer for rivers, lakes and streams;

(8) supplying nutrients in freshwater food cycles and serving as nursery areas and sanctuaries for young fish; and

(9) helping to protect shorelines from the forces of water erosion.

(Source: P.A. 86-157, Art. I, (1-2, eff. Aug. 12, 1989.  Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9701-2.)

830/1-3.  Application
(1-3.  Application.  The General Assembly recognizes the environmental, economic and social values of the State's remaining wetlands and directs that State agencies shall preserve, enhance, and create wetlands where possible and avoid adverse impacts to wetlands from:

(a) State and State pass-through funded construction activities.  This Act does not apply to construction activities costing less than $10,000, in which non-public contributions are at least 25 percent of the total cost.  This Act does not apply to cleanup of contaminated sites authorized, funded or approved pursuant to:

(1) the federal Comprehensive Environmental Response Compensation and Liability Act of 1980 (P.L. 96-510), as amended; [42 U.S.C.A. (9602]

(2) the leaking underground storage tank program, as established in Subtitle I of the Hazardous and Solid Waste Amendments of 1984 (P.L. 98-616), as amended, [42 U.S.C.A. (6901 et seq.] of the Resource Conservation and Recovery Act of 1976 (P.L. 94-580); [42 U.S.C.A. (6901 et seq.]

(3) the State remedial action program established under Section 4 of the Environmental Protection Act, as amended, [415 ILCS 5/4] or any other Section of this Act or regulations promulgated thereunder which pertain to the above exempted federal cleanup programs.


This Act does not apply to projects receiving loan assistance provided to local government units under the provisions of the Illinois Water Pollution Control Revolving Fund, that are subject to review under the National Environmental Policy Act of 1969 (NEPA) ]42 U.S.C.A. (4321 et seq.] or the state equivalent, pursuant to rules governing the Illinois Water Pollution Control Revolving Fund.

(b) State supported land management activities;

(c) State and State supported technical assistance programs; and

(d) Other State activities that result in adverse impacts to wetlands.

Educational materials produced with State support, shall be consistent with the policies contained within this Act.

(Source: P.A. 86-157, Art. I, (1-3, eff. Aug. 12, 1989.  Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9701-3.)

830/1-4.  State Goal
(1-4. State Goal.  It shall be the goal of the State that there be no overall net loss of the State's existing wetland acres or their functional value due to State supported activities.  Further, State agencies shall preserve, enhance and create wetlands where necessary in order to increase the quality and quantity of the State's wetland resource base.

(Source: P.A. 86-157, Art. I, (1-4, eff. Aug. 12, 1989.  Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9701-4.)

830/1-5.  Goal Implementation
(1-5.  Goal Implementation.  The goal is implemented through a State Wetland Mitigation Policy and the development of Agency Action Plans.

(Source: P.A. 86-157, Art. I, (1-5, eff. Aug. 12, 1989.  Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9701-5.)

830/1-6.  Definitions
(1-6.  Definitions.  As used in this Act:

(a) "Wetland" means land that has a predominance of hydric soils (soils which are usually wet and where there is little or no free oxygen) and that is inundated or saturated by surface or groundwater at a frequency and duration sufficient to support, and that under normal circumstances does support, a prevalence of hydrphytic vegetation (plants typically found in wet habitats) typically adapted for life in saturated soil conditions.  Areas which are restored or created as the result  of mitigation or planned construction projects and which function as a wetland are included within this definition even when all three wetland parameters are not present.

(b) "Adverse wetland impacts" means any land management and construction or related project activity which directly or indirectly reduces the size of a wetland or impairs a wetland's functional value, as described in subsection (c) of Section 1-2 of this Act, or the hydraulic and hydrologic characteristics of a wetland.

(c) "Director" means the Director of Natural Resources.

(d) "Department" with reference to this Act means the Department of Natural Resources.

(e) "Committee" means the Interagency Wetlands Committee created by this Act.

(f) "Mitigation" includes avoiding, minimizing or compensating for adverse wetland impacts, This includes:

(1) Avoiding the impact altogether by not taking a certain action or parts of an action;

(2) Minimizing the impact by limiting the magnitude of the action; and

(3) Compensating for the impact by replacing or providing substitute wetland resources or environments.

(g) "Agency Action Plan" means a plan developed by an individual agency to implement this Act.

(h) "Wetland Compensation Plan" means a plan developed for each individual construction project that details how the responsible agency will compensate for actions which will result in adverse wetland impacts.

(i) "Conservation Organization" means an organization, legally established under Illinois Law, for the purpose of managing and protecting natural resources.

(j) "Necessary" mean in a manner consistent with the intent of this Act.

(Source: P.A. 86-157, Art. I, (1-6, eff. Aug. 12, 1989.  Amended by P.A. 89-445, (9A-13, eff. Feb. 7, 1996.  Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9701-6.)

ARTICLE II. AGENCY COORDINATION

830/2-1.  Interagency Wetlands Committee
(2-1.  Interagency Wetlands Committee.  An Interagency Wetlands Committee, chaired by the Director of Natural Resources or his representative, is established.  The Directors of the following agencies, or their representative, shall serve as members of the Committee:


Capitol Development Board


Department of Agriculture


Department of Commerce and Economic Opportunity


Environmental Protection Agency


Department of Transportation


Historic Preservation Agency

The Interagency Wetlands Committee shall also include 2 additional persons with relevant expertise designated by the Director of Natural Resources.  The Interagency Wetlands Committee shall advise the Director in the administration of this Act.  This will include:

(a) Developing rules and regulations for the implementation and administration of this Act.

(b) Establishing guidelines for developing individual Agency Action Plans.

(c) Developing and adopting technical procedures for the consistent identification, delineation and evaluation of existing wetlands and quantification of their functional values and the evaluation of wetland restoration or creation projects.

(d) Developing a research program for wetland function, restoration and creation.

(e) Preparing reports, including:

(1) A biennial report to the Governor and the General Assembly on the impact of State supported activities on wetlands.

(2) A comprehensive report on the status of the State's wetland resources, including recommendations for additional programs by January 15, 1991.

(f) Development of educational materials to promote the protection of wetlands.

(Source: P.A. 86-157, Art. II, (2-1, eff. Aug. 12, 1989.  Amended by P.A. 89-445, (9B-6, eff.  Feb. 7, 1996.  Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9702-1.)

830/2-2-. Agency Action Plans
(2-2. Agency Action Plans.  Within one year following passage of this Act each State agency serving on the Interagency Wetlands Committee shall prepare an Agency Action Plan, which shall be used as the agency's procedural plan for the implementation of this Act.  Guidelines for Agency Action Plans shall be developed by the Department and reviewed by the Committee within 6 months of the effective date of this Act.

(a) Minimum elements of each Agency Action Plan will include:

(1) Provisions for both a consultation process with the Department and conflict resolution process through the Governor's office;

(2) Procedures for the development of a Wetland Compensation Plan;

(3) Procedures to scientifically monitor the success of wetland restoration/creation projects.

(4) Procedures to minimize the destruction of wetlands caused or encouraged by State supported construction, land management, technical assistance, educational and other activities;

(5) Procedures to increase the quantity and quality of wetlands as a standard component of agency activities including incentives for the creation of wetlands in the agency's regulation of activities for which wetland compensation plans are not required by this Act;

(6) Procedures to coordinate the responsibilities contained within this Act with other State programs;

(7) Procedures to ensure that historic and archaeological resources will not be negatively impacted by this Act; and

(8) An acquisition policy related to implementation of this Act.

(b) Agency Action Plans may also include:

(1) procedures for the development and management of a Wetland Compensation Account; and

(2) procedures to expedite the review of certain classes of projects.

(3) Agency Action Plans shall be submitted to the Governor and the General Assembly after review and approval by the Department.

(Source: P.A. 86-157, Art. II, (2-2, eff. Aug. 12, 1989.  Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9702-2.)
ARTICLE III. STATE WETLAND MITIGATION POLICY

830/3-1. State Wetland Mitigation Policy
(3-1. State Wetland Mitigation Policy.  This Act implements the State Wetland Mitigation Policy, which directs that each State agency shall preserve wetlands as a priority of action when they develop construction or land management plans.  When an agency can establish that no other feasible alternative exists and adverse wetland impacts are unavoidable, adverse impacts are to be compensated for through the development and implementation of a Department approved Wetland Compensation Plan.

The policy requires progressive levels of compensation based upon the level of impact to the existing wetland and the location of compensation wetlands.  Priority shall be given to locating compensation wetlands close to the wetland area impacted.

Proposed State and State-supported construction activities which may impact wetlands identified on the Illinois Natural Areas Inventory, under public ownership or which provide habitat for State or federally threatened or endangered species will continue to require direct consultation with the Department and compliance with the Endangered Species Protection Act of 1986. [520 ILCS 10/1 et seq.]

(Source: P.A. 86-157, Art. III, (3-1, eff. Aug. 12, 1989. Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9703-1.)

830/3-2. Ownership and Management
(3-2. Ownership and Management.  Wetlands, whether purchased, restored or created as the result of this Act shall be protected through either easements or fee simple transfer to either a public conservation agency or private conservation organization which will protect and manage the area.

(Source: P.A. 86-157, Art. III, (3-2, eff. Aug. 12, 1989. Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9703-2.)

830/3-3. Wetland Compensation Account
(3-3. Wetland Compensation Account.  Each State agency is hereby authorized to establish a Wetland Compensation Account to reconcile debits and credits established as the result of Wetland Compensation Plans.

Management of a Wetland Compensation Account, if established, is the responsibility of the individual State agency.  The Department shall review each agency's Compensation Account to confirm that all debits and credits are accounted for and balanced.

(Source: P.A. 86-157, Art. III, (3-3, eff. Aug. 12, 1989. Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9703-3.)

830/3-4. Impact Evaluation
(3-4. Impact Evaluation.  For each project action involving a wetland, State agencies shall follow a multi-step process to avoid and minimize adverse wetland impacts as the preferred course of action.  An agency must document that no other feasible alternative exists before adverse impacts are considered.

In order of priority, these steps shall include:

(1) The avoidance of adverse wetland impacts;

(2) Minimal alteration with compensation on the site of the proposed project;

(3) Significant alteration with compensation on the site of the proposed project;

(4) Wetland destruction with compensation on the site of the proposed project;

(5) Wetland destruction with compensation off the site of the proposed project but within the same drainage basin; and

(6) Wetland destruction with compensation both off the site of the proposed project and out of the drainage basin.

(Source: P.A. 86-157, Art. III, (3-4, eff. Aug. 12, 1989. Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9703-4.)

830/3-5. Value
(3-5. Value.  Value shall include:

Value for each compensation plan shall be established by the agency developing the compensation plan in consultation with the Department.

(Source: P.A. 86-157, Art. III, (3-5, eff. Aug. 12, 1989.  Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9703-5.)

830/3-6. Compensation Ratios

(3-6. Compensation Ratios.  Wetland Compensation Plans must adhere to a schedule of increasing compensation ratios based upon the amount of adverse wetland impact and the location of compensation projects.

(a) Compensation ratios are required to:

(1) Ensure that wetland systems are not destroyed without careful evaluation of other alternatives; and

(2) Discourage destruction of wetland resources in rapidly developing areas of Illinois and their replacement within other regions of the State.

(b) Compensation ratios shall be established and shall be progressively higher to reflect the priority actions identified in Section 3-4.


The lowest compensation ratio shall be for minimal alteration and compensation on-site.  The highest compensation ratio shall be for destruction and compensation outside the impacted wetland's drainage basin.


Progressively higher compensation ratios shall strongly encourage agencies to avoid or minimize adverse wetland impacts and to compensate on-site.

(c) Compensation may be accomplished through a combination of creation of new wetlands, restoration of degraded wetlands, acquisition of existing wetlands, or research.  Compensation shall be accomplished using the best available technology.

(d) The Department, through the Interagency Wetlands Committee, shall review the compensation ratios to determine their adequacy and appropriateness, and shall report the results of this review in the biennial report required in Section 2-1.

(e) When adverse wetland impacts occur, the Wetland Compensation Plan must include the creation of at least one-for-one replacement of new wetlands of comparable functional type and size, before restoration, acquisition or research alternatives are considered.


One provision of a Wetland Compensation Plan may include funding for needed research on wetland function, restoration or creation.  Credit for research funding requires approval of the Department upon consultation of the Committee.

(Source: P.A. 86-157, Art. III, (3-6, eff. Aug. 12, 1989.  Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9703-6.)

ARTICLE IV. ADMINISTRATION

830/4-1. Administration
(4-1. Administration.  The Department shall administer this Act and shall formulate rules and regulations necessary for its implementation.

(Source: P.A. 86-157, Art. IV, (4-1, eff. Aug. 12, 1989.  Formerly Ill. Rev. Stat. 1991, ch. 96 1/2, (9704-1.)
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Authority: Implementing and authorized by the Interagency Wetland Policy Act of 1989

[20 ILCS 830].

Section 1090.10 Definitions
The following terms will be used throughout this Part:

"Act" - The Interagency Wetland Policy Act of 1989 [20 ILCS 830]

"Agricultural Activity" - Includes, but is not limited to, normal farming, ranching, horticulture, silviculture, grazing, haying, production of tree fruits or nuts, raising of livestock, production of row crops, and other farming activities including but not limited to tillage, seeding, irrigation, spraying, cultivating, and harvesting for the production of food and fiber products.

"Best Technology Currently Available" - The terms includes, but is not limited to, devices, systems, methods, techniques, construction practices, siting requirements, vegetative selection, planting requirements, scheduling of activities and design of structures that are currently available.

"Buffer Area" - A portion of the supportive upland or related essential environmental area adjacent to a wetland that serves as an integral component of the wetland ecosystem and helps to protect the wetland's functional values.
"Compensation Ratios" - Relationship between the amount of compensation required as compared with the amount of adverse impact to a wetland.

"Converted Wetland" - The alteration of wetland hydrology, plants or soil such that the area meets the definition of a wetland.

"Department" - The Department of Natural Resources.

"Destruction" - An adverse wetland impact that does not meet the criteria to be defined as programmatic action and that causes either:


The removal or loss of 2 or more acres of wetland vegetation; or


The alteration of preexisting hydrology or soils of more than 0.5 acres of a wetland for more than 12 months.  This includes, but is not limited to, the placement of dredge or fill material into a wetland, the drainage of a wetland, filling in of a wetland through sedimentation, etc.

"Essential Habitat" - As defined in 17 Ill. Adm. Code 1075 - Consultation Procedures for Assessing Impacts of Agency Actions on Endangered and Threatened Species and Natural Areas, the physical and biological environment that is required to maintain viable populations of a listed species in order to ensure the survival and recovery of that species.

"Fisheries Management Activities" - Activities that preserve, restore, maintain, control or enhance aquatic resources.  This includes biological, chemical, mechanical, or physical management of aquatic life and their habitats.

"Forestry Activity" - Planting, cultivating, thinning, harvesting, or any other silvicultural activity undertaken to use forest resources or to improve their quality or productivity.  This does not include the clearing of trees to convert forest to another land use.

"Hydrologic Unit" - The drainage area of a river or stream as identified in Exhibit A.

"Level of Impact" - Refers to the amount of adverse impact a project will have on a wetland and is expressed in terms of minimal alteration, significant alteration or wetland destruction.

"Listed Species" - Those species declared threatened or endangered by the Illinois Endangered Species Protection Board.

"Minimal alteration" - An adverse wetland impact that:


Meets the criteria to be defined as a programmatic action; or


Causes the removal or loss of 0.5 acres or less of wetland vegetation but that does not alter the preexisting hydrology of the wetland for a period of more than 12 months.

"Normal Circumstances" - Determined on the basis of an area's characteristics and use, at present and in the recent past.  If an area is abandoned and over time regains wetland characteristics such that it meets the definition of wetland, then jurisdiction has been restored.

"Off the Site" - A wetland compensation area is located within the same Hydrologic Unit boundary (as identified in Exhibit A) but more than one mile, from the site of the proposed project for which the wetland compensation is required.

"On the Site" - When a wetland compensation area is located within the same Hydrological Unit boundary (as identified in Exhibit A) which includes  the site of the proposed project for which the wetland compensation is required.

"Out of the Drainage Basin" - When a wetland compensation area is located outside the Hydrologic Unit boundary (as identified in Exhibit A)  which includes the site of the proposed project for which the wetland compensation is required.

"Performance Standards" - Predetermined goal for achieving and measuring the success of a wetland compensation project.

"Programmatic Actions" - Actions defined in an Agency Action Plan that will result in the establishment of coordination procedures between the agency and Department that will reduce the amount of time, correspondence and documentation required to fulfill an agency's obligations under this Part.

"Progressive Levels of Compensation" - Refers to system which requires increasing levels of compensation based upon the level of adverse impact to an affected wetland and the location of a compensation wetland in relationship to the adversely impacted wetland.

"Significant Alteration" - An adverse wetland impact that does not meet the criteria to be defined as  a programmatic action and that causes either:


The removal or loss of more than 0.5 acres but less than 2 acres of wetland vegetation but that does not alter the preexisting hydrology of the wetland for a period of more than 12 months; or


The alteration of preexisting hydrology or soils of 0.5 acres of less of a wetland for more than 12 months.  This includes, but is not limited to the placement of dredge or fill material into a wetland, the drainage of a wetland, filling in of a wetland through sedimentation, etc.

"State Jurisdiction Wetland" - Land that has predominance of hydric soils and that is inundated or saturated by surface or groundwater at a frequency and duration sufficient to support, and that under normal circumstances does support, a prevalence of hydrophytic vegetation typically adapted for life in saturated soil conditions.  Areas that are restored or created as the result of mitigation or planned construction projects and that function as a wetland are included within this definition even when all 3 wetland parameters are not present.

"Value" - Unit of measure (i.e., acres, wetland functions, or dollars) that is multiplied by the appropriate wetland compensation ratio to determine the amount of wetland compensation that is required.

"Wetland Compensation" - The required planning and implementation process that results in the replacement of wetland function and area to offset an adverse wetland impact; or providing funding for wetland research, acquisition, etc.

"Wetland Compensation Account" - A system of accounting for wetland loss and compensation; can include one or more wetland compensation account sites.

"Wetland Creation" - The establishment of a wetland where a wetland does not currently exist.

"Wetland Enhancement" - Wetland management or other activity that increases one or more natural or artificial wetland functions while minimizing adverse impacts to other wetland functions.

"Wetland Management Practices" - Activities that maintain, control and enhance wetland wildlife habitat.  This includes the chemical and/or mechanical control of undesirable vegetation.

Section 1090.20 Actions Requiring Review
Any construction, land management or other activity performed by, or for which financial assistance is administered or provided by, a State agency that will result in an adverse impact to a wetland shall be subject to compliance this Part.  This includes, but is not limited to the following:

(a) The alteration, removal, excavation, or dredging of soil, sand, gravel, minerals, organic matter, vegetation, or naturally occurring minerals of any kind from a wetland;

(b) The discharge or deposit of fill material or dredged material in a wetland;

(c) The alteration of existing drainage characteristics, sedimentation patterns, or flood retention characteristics of a wetland;

(d) The disturbance of water level or water table of a wetland;

(e) The destruction of removal of plant life that would alter the character of a wetland, except for activities undertaken in accordance with the Illinois Noxious Weed Act;

(f) The transfer of State owned wetlands to any entity other than another state agency; and

(g) Other actions that cause of may cause adverse wetland impacts.

Section 1090.30 Actions Exempted
Any construction, land management, or other activity funded or performed by a State agency that will not result in an adverse impact to wetland and the following actions are exempt from this Part:

(a) Established and continuous agricultural and forestry production activities, including the distribution of water for agricultural activity as defined...Maintenance and operation of existing residences and facilities; upland soil and water conservation practices, causeways, bridges, or water control structures; provided that these activities do not adversely impact wetlands on which agricultural and forestry activities were not conducted prior to the effective date of this Part.  Activities on areas lying fallow as part of a conventional rotational cycle or as the result of participation in a State or federal farms program are part of an established and continuous operation.  An operation ceases to be established and continuous when the area in which the agricultural or forestry activity was conducted has been converted to another use or has lain idle so long that modifications to the hydrological regime are necessary to resume operation;

(b) Activities involving the repair, in-kind replacement, maintenance, or emergency reconstruction of recently damaged portions of currently serviceable structures including dikes, dams, levees, groins, riprap, breakwaters, bridge abutments, piers, appurtances, culverts, storm sewers, filed tiles, retaining walls and appurtenant structures, water control structures, and transportation structures provided that such activities do not adversely impact or cause the conversion of a wetland.  Maintenance does not include any modification that changes the character, scope, or size of the original fill design;

(c) Activities undertaken for the maintenance of existing ponds, storm water detention basins and channels, drainage ditches or navigation channels;

(d) Wetland management practices on land that are used primarily for the management of waterfowl, other migratory water birds or furbearers if such practices took place on these lands prior to the effective date of this Part.

(1) This includes vegetation management which may include the use of fire, chemical and/or mechanical (hydro-axe, bulldozer, rome disk, or similar equipment) removal of invading woody and/or herbaceous vegetation to maintain a preferred successional stage.  Use of chemicals will be a certified applicator and chemicals will be registered for appropriate use.

(2) Clearing or removal of woody vegetation will be limited to 4-inch dbh or smaller material for the purpose of establishing and/or maintaining the successional stage of a wetland as a herbaceous wetland vegetated by native moist soil plants and/or selected wildlife food plants.

(e) The following actions which take place within existing maintained right-of-way including the installation and maintenance of signs, lighting and fences and the mowing of vegetation.  Provided such actions do not jeopardize the existence of a threatened or endangered species, Illinois Natural Inventory Site of the essential habitat of a threatened or endangered species;

(f) Routine resurfacing, rehabilitative maintenance or application of oil and gravel to existing rods and highways that does not increase the number of traffic lanes, provided that such activities to not adversely impact a wetland;

(g) Repair and maintenance of existing buildings, facilities, lawns, and ornamental plantings;

(h) Issuance of permits and licenses;

(i) A change in land use from agricultural to wetland habitat, consistent with this Part;

(j) Fisheries management activities in lakes, ponds, reservoirs, rivers and streams that are for the management and enhancement of aquatic resource where such practices took place prior to the effective date of this Part;

(k) Construction projects which were let for bidding prior to the effective date of this Part;

(l) Application of media (including deicing) on the surface of existing roads for purposes of public safety; and

(m) Non-surface disturbing surveys and investigations for construction, planning, maintenance or location of environmental resources.

Section 1090.40 Agency Action Plans and Memorandums of Agreement

(a) State agencies represented on the Interagency Wetlands Committee shall comply through the development and implementation of their Agency Action Plan (AAPs).

(b) State agencies who are not members of the Interagency Wetlands Committee may comply with the Act by:

(1) Development of a Memorandum of Agreement with the Department that is consistent with the minimum provisions required for Agency Action Plans; or

(2) Development of an Agency Action Plan.

(c) The State agency or unit of State government that funds, administers pass through funding, provides or supports any construction, land management, land acquisition, land transfer or other activity that will result in an adverse impact to a wetland shall be responsible to ensure that the unit receiving the assistance complies with the provisions of this Part.  The State agency or unit of State government providing assistance may require the agency or applicant receiving assistance to furnish all information and perform all compliance tasks as defined in this Part.

(d) Agency Action Plans and Memorandums of Agreement shall be valid for a period of 4 years.  During that period, the agency shall submit a biennial report to the Department on or before June 30 describing actions taken to implement the AAP or Memorandum of Agreement.  Renewal of the Agency Action Plan shall be initiated by a letter from the Department to the Agency.  The agency may request that an Agency Action Plan be renewed with no modifications or with modifications.

(1) If no modifications are requested or required, the Agency Action Plan or Memorandum of Agreement shall be automatically renewed for 4 years by the Department, provided that biennial reports are timely and complete and that the Agency has not had a change in legislative authority that would alter the terms of the AAP.

(2) If modifications are requested or required the agency and Department shall initiate discussions to modify the Agency Action Plan or Memorandum of Agreement and it shall follow the same review and approval process as provided in the Act.

(e) All Agency Action Plans shall include provisions indicating that the agency shall use or require the use of technical procedures adopted in accordance with Section 1090.80 of this Part.

Section 1090.50 Wetland Review Process
Actions that require coordination under this Part shall not be commenced until completion of the wetland review process and a wetland compensation plan has been approved for any unavoidable adverse wetlands impacts.  Coordination with the Department shall be accomplished through the wetland review processes as defined in this Section or as provided in Agency Action Plans or Memorandums of Agreement (MOA) approved in accordance with Section 1090.40 of this Part.  The wetland review process shall consist of the following:

(a) Wetland Impact Determination

(1) When an action covered by this part is proposed, the agency initiating or supporting the action shall cause to have completed and submitted a Wetland Action Report to the Department.  This Report shall be submitted as early in the planning process as practicable.  The purpose of this report is to identify the specific location of a proposed project in order to determine if a wetland is likely to be adversely impacted by the proposed action.  The Wetland Action Report shall include but not be limited to the following:

A) Name and address of the agency proposing the action;

B) Sufficient detail (field reports, surveys, site inventories, maps and/or photographs) to determine the presence or absence of a State jurisdictional wetland;

C) The precise location of the proposed action sufficient to show the relationship of the State jurisdictional wetland to the proposed action;

D) An accurate description of the proposed action in sufficient detail to allow a thorough review of the potential impact to a State jurisdictional wetland.  This may include a site plan, soil erosion control plan, an assessment of the benefits to the wetland, or similar information.  Sufficient detail is not intended to include final design level drawings or calculations;

E) Anticipated starting and ending dates of the proposed action (e.g., land clearing, project construction, etc.); and

F) Discussion of alternative actions considered and supporting justification of the selected alternative if that alternative will or is likely to have an adverse wetland impact.

(2) Unless otherwise stated in the AAP or MOA, the Department shall, within 30 days after the receipt of a wetland action report inform the applicant in writing of any deficiencies in the report or of further information the Department needs in order to evaluate the report.  In the event no such request is made by the Department, the report shall be deemed filed on the expiration of the thirteenth day.  The Department shall notify the agency in writing of the date the report is deemed filed.  Unless otherwise stated in the AAP or MOA, from the date the report is deemed filed, the Department shall have 60 days to complete its review.  The 60 day review period may be extended by written agreement between the applicant and the Department.  Unless otherwise stated in the AAP or MOA, the Department shall provide one of 3 responses to the agency or applicant proposing the action within 60 days after receipt of a wetland action report which is deemed filed:

A) If no adverse impacts to a State jurisdiction wetland will or are likely to occur, a letter shall be sent indicating that further coordination with the Department is not necessary and that the proposed action may be carried out as planned.

B) If an adverse impact to a state jurisdictional wetland is likely to occur, and practical alternatives to the proposed action do not exist, a letter shall be sent approving the proposed action with restrictions or limitations as the Department concludes are necessary in order to meet the purpose of the Act.

C) If an adverse impact to a State jurisdictional wetland is likely to or will occur, and practical alternatives to the proposed action exist, a letter shall be sent indicating that the proposed action shall not be carried out as planned.

D) The agency or applicant may request a reevaluation of the Department's response to a Wetland Action Report.  The Department shall have 30 days to complete a reevaluation.  The 30 day period can be extended by a written agreement between the agency or applicant and Department.

3) A wetland impact determination is valid for a period of 3 years following the issuance of a written notice to the agency or applicant submitting the request.  The Department shall grant an extension upon demonstration by the agency or the applicant that the project is being pursued in good faith and that conditions of the site have remained substantially unchanged.

(b) Emergencies


Two types of emergency conditions that require special treatment:

1) Where emergency circumstances pose an immediate threat to human life, or severe loss of property is imminent from situations involving natural or man-made disasters, casualties, or national defense or security emergencies, and the action must be taken immediately, the agency can proceed without notifying the Department prior to taking action.  A wetland action report shall be filed and a wetland impact determination shall be initiated as soon as practicable after the emergency is under control, but not to exceed 30 days.  If necessary, this shall be followed by the development, approval, and implementation of a wetland compensation plan.

2) Where emergency circumstances pose a threat to human life or severe loss of property and the action must commence within 30 days, the agency shall contact the Department prior to commencing the action and explain the nature of the problem.  The wetland impact determination shall be initiated as soon as practicable after the emergency is under control, but not to exceed 30 days.  If necessary, this shall be followed by the development, approval, and implementation of a wetland compensation plan.

(c) Wetland Compensation Plans

1) If the wetland impact determination establishes that the proposed action is likely to have an adverse impact on a State jurisdictional wetland, the agency or applicant is responsible for the development and implementation of a wetland compensation plan.  A wetland compensation plan shall be submitted either:

A) Along with the request for a wetland impact determination; or

B) After the Department submits is formal written response to the wetland impact determination.

2) If the wetland compensation plan is submitted as a part of the wetland impact determination it shall be used in the evaluation of that material.  However, formal review and response to the wetland compensation plan shall not occur until after the Department and agency or applicant have resolved all issues related to the wetland impact determination.

3) The wetland compensation plan shall include but not be limited to the following:

A) Name and address of the agency or applicant responsible for the development and implementation of the wetland compensation plan;

B) Description of the proposed replacement project including a clear statement of goals;

C) Identification of the wetland type which will be adversely impacted and the wetland type that is to be established;

D) A description of the wetland type which will be adversely impacted and an evaluation of the current land use, biological, hydrological, and soil characteristics of the site where the replacement wetland is to be established;

E) The precise location of the wetland that is to be established including a map, legal description, and distance from the wetland that will be adversely impacted;

F) Site plan that includes the plant materials and methods to establish those plant materials, proposed contours of the wetland and surrounding buffer to be established, source(s) of water, anticipated hydro-period(s) of the proposed wetland and any other water control structures, the watershed draining into the proposed wetland, and relationship of the site to surrounding land uses;

G) Operation, management and maintenance plan for the site including procedures to restrict further adverse impacts to the site, such as the use of buffer areas, restricting future construction within the wetland compensation area, etc.;

H) The monitoring plan to evaluate the success and/or failure of the wetland establishment effort, including the use of measures to correct identified deficiencies or problems; and

I) Anticipated starting and ending dates of the wetland compensation plan.


If the applicant is unable to develop a wetland compensation plan, a request for consideration of other compensation alternatives may be made.  The request for consideration of other compensation alternatives must be a written proposal detailing why a form of wetland compensation other than establishment of replacement wetland is being requested and specific details describing the proposed action.

4) The Department shall review the wetland compensation plan and determine if the plan is likely to result in the successful establishment of a replacement wetland and meets the overall goals of the Act.  Unless otherwise stated in the AAP, the Department will provide one of 2 responses to the agency or applicant proposing the action with 45 days after the receipt of the wetland compensation plan:

A) That the plan meets the overall goal of the Act, is likely to result in the successful establishment of a replacement wetland and provides the proper wetland compensation in accordance with this Part.  A letter will be sent indicating that the agency or applicant may proceed with the implementation of the plan.

B) That the plan does not meet the overall goal of the Act and/or will not likely result in the successful establishment of a replacement wetland.  The Department shall notify the applicant in writing that the plan fails to meet the intent of the Act.  The Department may include recommendations that, if implemented, will bring the plan into compliance with the Act.  It shall be the agency's of the applicant's responsibility to revise the plan and submit a plan that complies with the Act and this Part.  The Department shall not unreasonably withhold the approval of an applicant's wetland compensation plan.

5) Department approval of wetland compensation plan is valid for a period of 3 years following the issuance of written Department approval to proceed.  The Department shall grant an extension without modification to the plan upon demonstration by the agency or applicant that conditions at the site have remained substantially unchanged.  A wetland compensation plan is not complete until after all elements of the plan have successfully implemented by the agency or applicant and approved by the Department.

6) The agency or applicant shall submit status reports to the Department to demonstrate progress towards implementation of the wetland compensation plan.  The reports shall include:

A) Post construction site evaluation report.  This report shall be submitted within 90 days after initial construction, planting and all associated work on the site have been completed;

B) Status reports.  Up to 4 annual reports on the status of the replacement wetlands and associated buffer as provided for in the wetland compensation plan shall be provided to the Department;

C) Final report.  A final report on the status of the replacement wetland and associated buffer.  The final report is due 5 years after the implementation of the wetland compensation plan; and

D) Transfer report.  If the replacement wetland is to be transferred to another entity, a transfer report shall be submitted to the Department for approval.  This report shall provide all details associated with the transfer.

7) Unless the Department otherwise allows, compensation shall occur either prior to or concurrently with the activity for which a wetland impact determination is sought.  Compensation for adverse impacts to a wetland, its functions, or associated buffer area shall be accomplished using best technology currently available, performance standards and effective monitoring.  The Department shall establish guidance for locating and developing wetland compensation plans and standards to ensure that a wetland compensation project is completed as planned to measure the success compensation projects and correct compensation projects that fail.  Use of uplands for wetland compensation sites is generally less suitable than lower lying lands and their use is discouraged.  Every effort should be made to avoid the use of upland sites classified as "Prime farmland" by the USDA Natural Resources Conservation Service.

8) The compensation rate for adverse wetland impacts has been developed based upon wetland quality, function, type, degree of adverse impact, and location of the compensation site.  Compensation ratios have been made progressively higher to encourage avoidance and minimization of adverse impacts to wetlands.  The following table of wetland compensation ratios shall be used to determine the final value of compensation required for an action that causes can adverse wetland impact.

Location of the Replacement Wetland
On-site Off-site Out-of-Basin Degree of Adverse Impact

	Degree of Adverse

Impact
	On-Site
	Off-Site
	Out-of-Basin

	Minimal Alteration
	1.0 : 1 ****

1.5 : 1 *****
	1.5 : 1
	2.0 : 1

	Significant Alteration
	1.5 : 1
	2.0 : 1
	3.0 : 1

	Destruction
	2.5 : 1
	4.0 : 1
	5.5 : 1


The following explanations are provided for the abbreviations used in the above table:

**** This 1.0:1 ratio applies to all other types of wetland vegetation, substrate, or wetland type except those wetlands that have woody vegetation.

***** This ratio applies if the vegetation of the adversely impacted wetland is woody.

The ratios in the above table apply, unless the adversely impacted wetland has one or more of the following situations present:

A) The presence of a state of federally listed endangered or threatened species.  (Listed plants or mussels shall be deemed "present" if individuals or populations occur within the area that is to be adversely impacted by a proposed action.  For mobile species, "presence" shall be based on the existence of confirmed nesting or breeding sites in the area to be adversely impacted by the proposed action.)

B) The presence of essential habitat of a state or federally listed endangered or threatened species.

C) The presence of an Illinois Natural Area Inventory Site (INIA).  The INIA is maintained and updated by the Department following the criteria and methodology described by Jack White, 1978, in the Illinois Natural Area Inventory - Technical Report, University of Illinois Department of Landscape Architecture, p. 426.

D) A wetland that is comprised of a plant community that receives a floristic quality native index score of 20 or more and/or a native mean coefficient of conservation of 4.0 or greater using the procedure described in Plants of the Chicago Region (Swink and Wilhelm 1994).

E) If any of the situations described in subsection (c)(8)(A) through (D) of this Section occur, the compensation ratio used to determine the amount of wetland compensation required is always 5.5:1.

F) Compensation ratios refer to replacement area, quantified wetland functions, or dollar value when compared to the wetland area that is adversely impacted.  The procedure for computing wetland compensation requirements shall be to multiply the appropriate wetland compensation ratio by the unit of compensation (replacement area, function and/or monetary contribution).  Replacement area refers to the amount of wetland compensation required and is computed by multiplying the wetland area that is adversely impacted by the appropriate compensation ratio.  Wetland function refers to one of more of the physical processes identified in 20 ILCS 830/1-2.  Use of this alternative is dependent upon adoption of a scientifically valid procedure as provided in Section 1090.80 of this Part.  Functional units shall be computed separately for each adversely impacted wetland type.  These units shall be multiplied by the appropriate wetland compensation ratio.  Compensation requirements for each wetland type shall then be aggregated to determine the total amount of wetland compensation required.  If this procedure is used, in no instance shall the replacement amount of a wetland be less than the amount of compensation computed using replacement area.  Determination of dollar value shall be based upon the fair market value of the adversely impacted wetland, normal and customary cost for the establishment of a replacement wetland (including all planning, engineering, construction, planting, and monitoring cost), and operation and maintenance cost of the area for a minimum of 10 years.  Dollar value shall be established for an acre of replacement wetland.  This dollar value shall be multiplied by the number of wetland acres adversely impacted and the appropriate compensation ratio to determine the total monetary compensation required.

G) The agency or applicant shall request the approval of the Department in the method of compensation to be used.  The Department shall not unreasonably withhold its approval.  The first priority method of wetland compensation shall be to use replacement area.  The second priority methods of wetland compensation shall be to use wetland function and dollar value.  Use of wetland function method is dependent upon the development and adoption of scientifically valid procedures for the identification and quantification of wetland function.
H) An agency or applicant may request approval to use exiting public lands for wetland compensation projects.  The Department shall have the final approval on the use of existing public lands for this purpose.

9) If an agency or applicant is not able to develop a sound wetland compensation plan that meets the objectives of the Act or if unique opportunities exist to further the goals of the Act through another means, an agency or applicant may make a formal request to the Department to not require the establishment of the same type of wetland or replacement wetland as a component of a wetland compensation plan.  The Department shall consider such request and may approve:

A) The acquisition of high quality wetlands and associated buffer;

B) The funding of needed relevant research; or

C) Development of a wetland compensation plan that includes replacement of the same and different wetland types as the wetland that was adversely impacted.  If either the alternative in subsection (9)(A) or (B) is approved, the Department shall determine the dollar value that must be provided to meet the compensation requirement.

(d) The Department may revoke its approval of a wetland determination or a wetland compensation plan for cause, including violations of approval, obtaining approval by misrepresentation or failing to disclose a relevant or material fact.  The department shall notify the agency or applicant in writing and provide an opportunity for response.

(e) An agency may request development of a category of actions called Programmatic Actions for inclusion in an Agency Action Plan.  Actions must meet the following criteria in order to be placed in the category of Programmatic Actions:

1) They must be repetitive actions for the repair, maintenance, or improvement of existing structures or rights-of-way; and

2) Have no practicable alternatives that would avoid an adverse wetland impact.  Actions included in this category may involve the acquisition of additional land to accommodate the work, provided that it is contiguous to the property on which an existing structure is located and it meets the criteria prescribed in subsections (e)(1) and (2) of this Section.  Adverse wetland impacts resulting from projects carried out under this subsection shall require compensation according to the wetland compensation matrix defined in subsection (c)(8) of this Section.

Section 1090.60 Analysis of Alternatives
(a) The Department shall not approve a wetland impact determination unless the Department finds that the agency or applicant has demonstrated that the activity:

1) Is water dependent and has no other practicable alternatives; or is not water dependent and that the alternative designs and alternative sites are not available;

2) Minimizes alteration or impairment of the wetland and its associated buffer area; and

3) Is in compliance with the Illinois Endangered Species Act and the Illinois Natural Areas Preservation Act.

(b) In considering whether a practicable alternative to the proposed activity exists, the Department shall consider whether:

1) A modification in the size, scope, configuration, or density of the project for which the wetland impact determination is sought and all alternative designs that would result in a less adverse impact on the wetland have been considered consistent with applicable established minimum standards for safe design and operation of the project;

2) The basic purpose of the project would still be accomplished if the project is modified, and whether the basic purpose has been so narrowly defined as to disqualify all but a single site; and

3) The agency of applicant has made reasonable attempts to remove or accommodate constraints, such as inadequate zoning, infrastructure, or parcel size.

(c) For all project actions, it is presumed that a practicable alternative that does not adversely impact a wetland exists.  It is the responsibility of the agency or applicant to demonstrate that practicable alternatives do not exist for projects that will cause an adverse wetland impact.

Section 1090.70 Wetland Compensation Accounts
(a) The establishment of a wetland compensation account, the determination of a project's eligibility for use of an account, and the selection of wetland compensation account sites shall be approved by the Department in compliance with this Part.  The consolidation of multiple small compensatory mitigation projects for adverse impacts to degraded wetlands allows for economies of scale in planning, implementation, and maintenance.  Wetland compensation accounts are a form of compensatory mitigation that results in the establishment of large-scale wetland complexes that will be professionally managed and maintained in perpetuity for the benefit of the general public.

(b) Management of a wetland compensation account shall include both operation and maintenance of individual wetland sites and a system of accounting to establish account credits and debits.  Credits and debits shall be the currency of the account and shall be measured in either replacement area, quantified wetland functions or dollar value by wetland type.  The unit of measure shall be standard for all wetland compensation accounts.
1) The Department shall make a formal determination of all credits and debits to the wetland compensation account.

2) Perpetual maintenance of a replacement wetland is the responsibility of the agency or applicant implementing a wetland compensation plan.  This responsibility shall be transferred to the unit responsible for managing the wetland compensation site(s).  The minimum dollar value of a credit or debit shall be based upon the factors listen in Section 1090.50 (c)(8) of this Part.

(c) The Department shall make formal determination of compensation account credits that have been generated and are available for use at each wetland compensation account site.  This formal determination is known as credit certification.  Credit certification shall be based upon units within a compensation account site meeting defined performance standards.  Account credits shall be placed into one of the 3 following categories:

1) Certified credit - A credit that meets all performance standards;

2) Conditionally certified credit - A credit that shows reasonable progress towards becoming a certified credit; or

3) Uncertified credit - Credit that is anticipated to become a certified credit as part of a planned wetland compensation account site but which does not meet the performance standards for either a certified or conditionally certified credit.  Uncertified credits are used to anticipate the amount and availability of future certified credits.

(d) Wetland compensation accounts are a means of establishing wetlands and generating compensation account credits in advance of adverse wetland impacts from a specified project.  An agency or applicant must request approval from the Department in order to use uncertified credits at an individual wetland compensation site.  The Department shall consider this request and shall only approve the use of up to 30% of the total anticipated certified credits of an individual wetland compensation site.  use of uncertified credits shall be limited to circumstances where the agency has no practicable alternative for developing an individual wetland compensation site and in which it would serve the best interest of the wetland resource.

(e) Preservation of wetlands shall be considered for wetland compensation account credit only in exceptional circumstances such as an existing wetland of extremely high functional value, where incorporation of the wetland into the compensation account further enhances or protects its natural resource value, and where the existing wetland comprises less than 50% of the wetland compensation account site.

(f) Compensation account sites are an aggregation of multiple wetland compensation projects and are generally larger in size than individual wetland compensation projects.  Therefore these areas shall be held to a higher performance standard than individual wetland compensation projects.

(g) An established wetland compensation account site must be dedicated to maintain the designated wetland functions and values to the exclusion of other conflicting uses.

(h) In cooperation with the Interagency Wetland Committee, the Department shall develop guidelines and policies for the establishment, implementation, and management of wetland compensation accounts that are compatible with federal policies on wetland mitigation banking.

(i) In cooperation with the Interagency Wetland Committee, the Department shall develop a statewide plan for the establishment of a wetland compensation accounting (mitigation banking) system.  The development of all compensation accounting sites shall be compatible with the goals of this plan.

Section 1090.80 Technical Procedures
The Interagency Wetlands Committee may request of the Department, or the Department may initiate actions to develop, standardized technical procedures for the implementation of this Part.  Both the Department and the Committee will receive and consider public comment on proposed technical procedures, and the Department will attempt to notify associations whose members will be expected to utilize any new technical procedures.  Technical procedures shall be recommended by the Department and receive concurrence by the Interagency Wetlands Committee.  Technical procedures adopted for implementation of the Act may include but are not limited to the following:

(a) Jurisdictional wetland delineation procedures;

(b) Restoration and creation procedures;

(c) Performance standards for certifying and conditionally certifying account credits; and

(d) Process to evaluate the positive and negative impacts that may result from a project action.

Section 1090.90 Transfer and Management Compensation Areas
(a) Wetland Compensation Areas


The transfer of wetland compensation areas, associated buffers and the responsibility for operation and maintenance is subject to approval by the Department.  Prior to the transfer of responsibilities, the agency or applicant must submit a written request to the Department.  The Department shall approve all requests for the transfer of wetland compensation areas unless deficiencies are found in one or more of the conditions outlined below:

1) That the entity has the legal authority to receive, hold, and manage the site;

2) That the entity has the ability to provide competent professional management of the site; and

3) That the entity has executed a legally biding agreement that will fulfill all obligations of the agency or applicant related to the approved wetland compensation plan and provisions of this Part.

(b) Transfer to the Department


An agency may request that the Department accept fee simple of easement transfer of a wetland compensation area and an associated buffer area along with the responsibility of managing, operating and maintaining a site.  Acceptance of these sites will be at the discretion of the Department.  Criteria which the Department may use to decide on the acceptance of a site shall include but not be limited to the following:

1) Proximity to existing Department owned/managed lands;

2) Size;

3) Development of a site management agreement;

4) Compatibility with existing and long term site management objectives;

5) Amount of funding provided for the long term operation and maintenance; and

6) Compatibility with Department regional objectives.

(c) Transfer of Other Wetlands to Non-State Agencies

1) If state owned property intended for sale, exchange, or release contains wetlands that are not compensation wetlands, the agency proposing the sale, exchange, or release shall require that the buyer grant a conservation easement, which shall contain provisions to protect the wetlands and associated buffer areas from adverse impacts.  Such easements shall be written and recorded pursuant to the Real Property Conservation Rights Act [765 ILCS 120].

2) The agency proposing the sale, exchange, or release shall have to attempt to have a unit of local government be the grantee of the easement.  If a unit of local government cannot be obtained, the agency shall attempt to have an acceptable not-for-profit corporation or charitable trust be the grantee.  The grantee shall agree to monitor and enforce the easement pursuant to the procedure in Section 4 of the Real Property Conservation Rights Act [765 ILCS 12/4].


If the grantee brings a successful action against a violating landowner, neither the agency that sold, exchanged, or released property not the Department shall share in the damages.

3) If a unit of local government or a not-for-profit entity cannot be obtained, the agency proposing the sale, exchange, or release shall reserve conservation rights in its deed or release document and transfer those rights to the Department.  The Department shall not be prevented from entering into additional agreements with other agencies or entities in complying with its obligations as grantee.

4) Prior to the sale, exchange, or release of these lands, the agency must submit a written request to the Department.  The Department shall approve all requests for the sale, exchange, or release of these lands, unless deficiencies are found in the ability of the grantee to monitor and enforce its obligations.  The Department shall provide a decision on a request for the sale, exchange, or release of lands within 60 days after receiving the request.

Section 1090.100 Appeals
An agency or applicant may appeal a decision made by the Department, as the result of this Part, through the Administrative Appeals process pursuant to 17 Ill. Adm. Code 2530 - Department Formal Hearing Conducted for Rulemaking and Contested Cases.

Section 1090.EXHIBIT A Drainage Basins for the Evaluation of Wetland Resources

TITLE 17: NATURAL RESOURCES

CHAPTER 1: DEPARTMENT OF CONSERVATION

SUBCHAPTER C: ENDANGERED SPECIES

PART 1075: CONSULTATION PROCEDURES FOR ASSESSING IMPACTS OF AGENCY ACTION ON ENDANGERED AND THREATENED SPECIES AND NATURAL AREA
Section
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1075.60 Emergencies

1075.70 Public Involvement
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Authority: Implementing and authorized by Section 11(b) of the Illinois Endangered Species Protection Act (IL Rev. Stat. 1991, ch. 8, par. 341 520 ILCS 10/11 and Section 17 of the Illinois Natural Areas Preservation Act 525 ILCS 30/17.

Source: Adopted at 14 IL Reg. 19839, effective December 3, 1990; amended at 19 IL Reg. 594, effective January 9, 1995.

Section 1075.10 Purpose
The purpose of this Part is:

(a) To establish a consultation process between the Department and agencies of State and local governments of Illinois concerning impacts on State endangered and threatened species and Natural Areas by actions authorized, funded, or carried out by those agencies which are authorized by Section 11(b) of the Illinois Endangered Species Protection Act (IL Rev. Stat. 1991, ch. 8, par. 341) 520 ILCS 10/11 and Section 17 or the Illinois Natural Areas Preservation Act 525 ILCS 30/17.

(b) To provide a consultation procedure designed to assist agencies of State and local governments in the evaluation of proposed actions for the purpose of addressing the adverse impacts to endangered or threatened flora of fauna as listed by the Illinois Endangered Species Protection Board, or to the essential habitat of such species or to Natural Areas.

(c) To promote the conservation of threatened and endangered species and Natural Areas by establishing the following policy: the avoidance of adverse impacts is a priority of action; when avoidance is not practicable, adverse impacts should be minimized; and when practicable alternatives do not exist and an adverse impact is likely to occur, compensation shall be requested.

(d) This Part provides details for the following:

1) actions requiring review and those exempted;

2) filing of the Agency Action Report; (PDF format or HTML)

3) filing of the Detailed Action Report;

4) preparation of the biological opinion;

5) emergencies;

6) public involvement opportunities;

7) alternative action guidelines.

(Source: Amended at 19 IL Reg. 594, effective January 9, 1995)

Section 1075.20 Definitions

The following terms will be used throughout this Part:

"Action" - construction, land management, or other activities that are authorized, funded, or performed in while or in part by agencies of State and local governments and that will result in a change to the existing environmental conditions or may affect listed endangered or threatened species or their essential habitat or Natural Areas.

"Adverse Impact" - a direct or indirect alteration of the physical or biological features of the air, land or water which may affect the survival, reproduction or recovery of a listed species or that may diminish the viability of a Natural Area.

"Agency" - includes all agencies, boards and commissions which are under the jurisdiction of State or local governments.

"Agency Action Report" - a report submitted to the department by agencies proposing an action(s) requiring consultation.  The information required to be submitted shall be sufficient to determine the presence or absence of a threatened or endangered species or Natural Area in the vicinity of the proposed action.

"Biological Opinion" - the component of the Detailed Action Report prepared by the Department, when a valid record of occurrence for a threatened or endangered species or Natural Area exists within the vicinity of a proposed action.  This opinion will conclude whether the action will jeopardize the listen species present, destroy or adversely modify their essential habitat or adversely modify a Natural Area.

"Conservation" - utilization of all methods and procedures which are necessary to bring any endangered or threatened species to the point at which the protection provided by the Illinois Endangered Species Protection Act (IL Rev. Stat. 1991, ch. 8, par. 331 et seq.) 520 ILCS 10 are no longer necessary.  These methods and procedures include, but are not limited to, all activities associated with scientific resources management, such as research, census, habitat acquisition, habitat management restoration, and maintenance and propagation.

"Cumulative Effects" - direct and indirect effects of a proposed action(s) together with the identifiable effects of actions that are interrelated or interdependent with the action.  Indirect effects are those that are caused by the action but are later in time or farther in distance.  Interrelated actions are those that are a part of a larger action.  Interdependent actions are those that have independent utility apart from the action.

"Department" - means the Department of Conservation.

"Detailed Action Report" - a written report that is prepared by an agency when a threatened or endangered species or Natural Area has been identified within the vicinity of a proposed action.  This report shall contain sufficient information to make a judgment regarding the potential adverse impact to a listed species or its essential habitat or a Natural Area.

"Essential Habitat" - is the physical and biological environment that is required to maintain viable populations of listed species in order to ensure the survival and recovery of that species.

"Jeopardize" - to engage in an action which would reduce the likelihood of the survival or recovery of a listed species or would result in the destruction or adverse modification of the essential habitat of such a species or which would result in the destruction or adverse modification of a Natural Area.

"Listed Species" - is any species of plant or animal which has been listed as endangered or threatened by the Illinois Endangered Species Protection Board or the U.S. Fish and Wildlife Service.

"Natural Areas" - is any area of land in public or private ownership which is registered under the Illinois Natural Areas Preservation Act 525 ILCS 30 or is identified in the Illinois Natural Areas Inventory.

"Vicinity" - the area surrounding the action, as determined by the life history requirements of the species of concern or proximity to a Natural Area.

(Source: Amended at 19 IL Reg. 594, effective January 9, 1995)

Section 1075.30 Actions Reviewed and Exempted
(a) Actions Requiring Review for Consultation - Any construction, land management or other activity authorized, funded or performed by a State agency or local unit of government that will result in a change to the existing environmental conditions and/or may have cumulative, direct or indirect adverse impact on a listed species or its essential habitat or that otherwise jeopardizes the survival of that species and/or may have a cumulative, direct or indirect adverse impact on a Natural Area shall be evaluated throughout the consultation process.  This includes but is not limited to the following:

1) the alteration, removal, excavation or plowing of non-framed, non-cultivated areas, or dredging of soil, sand, gravel, minerals, organic matter, vegetation, or naturally occurring materials of any kind;

2) the changing of existing drainage characteristics or sedimentation patterns;

3) the grading or removal of materials that would alter existing topography;

4) the creation of new, or the increase in existing permanent barriers to the movement of wildfire, such as dam construction;

5) a discharge of pollutants into the air, water, or on the land;

6) the application of chemicals to the air, water, or on the land;

7) preliminary plats, plans and permits; and

8) an application for rezoning from a non-urban classification to an urban classification (e.g. from agriculture to residential) or a change from one urban classification to another on land not used in its entirety for the original classification.

(b) Actions Not Requiring Review - Actions authorized, funded or performed by State agencies or local units of government not resulting in a land-disturbing activity or not directly or indirectly affecting an endangered or threatened species or a Natural Area are not required to be evaluated by the consultation process.  Such actions shall involve activities not listed in Section 1075.30(a) (e.g. acquisition of equipment or rehabilitation of an existing structure).

(c) Actions Exempted - The following actions are exempt from the consultation process unless it is evident that there will be an adverse impact to a listed species or its essential habitat or to a Natural Area:

1) mowing within maintained highway right-of-way

2) routine resurfacing and application of oil and gravel to existing roads and highways that do not require widening of the road or shoulder;

3) construction activities required for the maintenance or repair of existing structures;

4) actions in those areas with a Department - approved management plan, where the proposed actions are consistent with the Plan and are undertaken to maintain or improve natural resource management activities.  Where a listed species is known to be present, management for its survival and recovery shall be priority;

5) actions within highway rights-of-way, unless specifically notified by the Department, that adjoin land used for agricultural or urban purposes, except those portions of the right-of-way adjacent to borrow pits, railroads, streams, wetlands, lakes, or other natural areas and open spaces;

6) maintenance of existing lawns, yards and ornamental plantings;

7) annual, routine cultivation of existing agricultural lands; and

8) change of zoning requests for land currently zoned, developed, and used in its entirety for commercial, industrial or residential purposes.

(d) Memorandums of Understanding - the Department may enter into an agreement with an agency, referred to as a Memorandum of Understanding (MOU) which allows the development of an expedited review process, the review of comprehensive lands and natural resource ordinances, or exempts from the consultation process those actions commonly performed by that agency and that have not adverse impact to a listed species or its essential habitat or a Natural Area.

1) The Memorandum of Understanding shall expire in 1 to 3 years, based on the type of activity or the frequency with which it is performed.  At the time of renewal, the agency shall submit a report evaluating the following:

A) whether the actions exempted avoided, minimized or created an adverse impact to a listed species and its essential habitat or a Natural Area; and 

B) if the technology of the exempted action has changed to such an extent that the action should not longer be exempted.

2) The Memorandum of Understanding shall be available for review from the Department upon request.

(e) If more than two years elapses between the review and approval of the proposed action and implementation, the Department shall have an opportunity to review the Agency Action Report again to determine whether a listed species or Natural Area is present.

(f) Compliance with this Part does not relieve the agency from applicable state of federal laws or regulations.

(Source: Amended at 19 IL Reg. 594, effective January 9, 1995)

Section 1075.40 Consultation Process
As authorized by Sections 11(a) of the Illinois Endangered Species Protection Act (IL Rev. Stat. 1991 ch. 8, par. 341) 520 ILCS 10/11 and by Section 17 of the Illinois Natural Areas Preservation Act 525 ILCS 30/17, state and local units of government shall evaluate, through a consultation process with the Department, whether actions authorized, funded, or carried out by them, as defined in Section 1075.30, are likely to jeopardize the continued existence or recovery of Illinois listed endangered or threatened species or are likely to result in the destruction or adverse modification of the essential habitat of such species or are likely to result in the adverse modification of a Natural Area.  The proposed actions shall not commence until the completion of the consultation process.  This consultation process shall consist of the following:

(a) After identifying a specific action included in Section 1075.30, an agency shall complete and submit the Agency Action Report to the Department.  This shall be submitted as early in the planning process as may be practicably and prior to approval of preliminary plat, design, permit, plan, or project approval.  The purpose of this report is to identify the specific location of the project in order to determine if a listed species or Natural Area is located within the vicinity of the proposed action.  The Agency Action Report shall include but not be limited to the following:

1) name and address of agency proposing the action;

2) the responsible person within that agency;

3) the precise location of the proposed action in sufficient detail to determine the presence or absence of a listed species or Natural Area;

4) a brief description of the proposed action; and

5) the starting and ending dates of the proposed action.

(b) The Department shall review the Agency Action Report and determine whether a valid record of occurrence for a listed species or a Natural Area exists within 30 calendar days of receipt of the Agency Action Report:

1) If no listed species or their essential habitat or Natural Areas have been identified in the vicinity of the proposed action, a letter will be sent indicating that further consultation is not necessary.

2) If a listed species or a Natural Area is identified within the vicinity of the project, the agency will be sent a letter explaining the continuation of the consultation process and a Detailed Action Report.

(c) The agency shall complete the Detailed Action Report, and submit it to the Department.  Sufficient information must be provided about the proposed action determine the potential indirect, direct and cumulative adverse impacts to the listed species present or its essential habitat or to the Natural Area.  The Detailed Action Report shall include, but is not limited to the following components:

1) name and address of agency proposing the action;

2) responsible person within the agency;

3) a detailed map indicating the precise location of the proposed action;

4) a detailed description of the proposed action, including any direct or indirect alteration or destruction of the vegetation, changes anticipated to air or water quality, alteration of the topography, or any other detail that might jeopardize the listed species or its essential habitat or cause adverse modification of the Natural Area;

5) starting ending dates of the proposed project; and

6) discussion of alternatives which were considered.

(d) Upon completing the portion of the Detailed Action Report involving the proposed project, the agency shall provide background information on the listed species or Natural Area present.

(e) Upon completion, the agency shall submit the Detailed Action Report to the Department for the formulation of a biological opinion as to whether the proposed action, taken with its cumulative effects, will jeopardize the listed species present or have an adverse impact on its essential habitat or cause adverse modification of the Natural Area.  The biological opinions shall be completed within 60 calendar days of receipt of a completed Detailed Action Report.  The biological opinion shall result in one of the following conclusions:

1) the action may promote the conservation of a listed species or its essential habitat or enhance the protection of the Natural Area, in which case the consultation process is terminated;

2) the action is not likely to jeopardize a listed species or its essential habitat or cause adverse modification of the Natural Area, in which case that consultation process is terminated ; or

3) the proposed action is likely to jeopardize a listed species or its essential habitat or cause adverse modification of the Natural Area, in which case the consultation process shall continue.

(f) If the biological opinion concludes that the proposed action is likely to have an adverse impact, recommendations to avoid these impacts shall be provided to the agency by the Department.

(g) A meeting shall be scheduled with representatives of the agency and the Department to discuss practicable alternatives to the proposed action that would avoid, minimize, or compensate for the impacts.

(h) After the consultation meetings have taken place to discuss practicable alternatives, the agency shall notify the Department in writing, stating its decision to proceed, modify, or forgo the action, and which, if any, of the alternatives included in the Detailed Action Report it is adopting.

(i) If the Department disagrees with the agency's decision, it shall notify the agency in writing within 10 days.

(j) It is desirable that disagreements which arise over an agency's response or procedural questions be resolved quickly and at the lowest possible level of agency involvement.  For most actions, areas of disagreement should be resolved by middle and upper level management of the Department and agency involved.  However, where there is failure to reach agreement, it may be necessary to refer the matter to the agency head for resolution.

(Source: Amended at 19 IL Reg. 594, effective January 9, 1995)

Section 1075.50 Special Circumstances
(a) When a particular action involves more than one agency, these agencies may, upon notification to the Department, fulfill their consultation requirements through a single lead agency.  Factors relevant in determining appropriate lead agency include the time sequence in which agencies would become involved in the action, the magnitude of their respective investment, and their relative expertise with respect to the environmental effects of the action.

(b) In the case of complex actions, where the Department and the agency determine that additional information is needed concerning the listed species or Natural Area and/or the action, the period for the agency to prepare the Detailed Action Report, and the Department to formulate the biological opinion, may be extended by mutual agreement.  During this extension, an agency shall make no irreversible or irretrievable commitments of resources that would foreclose implementation of any reasonable and prudent alternative prior to issuance of a biological opinion.

(c) The consultation process shall be modified for the review of rezoning applications (see Section 1075.30 (a)(8)):

1) The Agency Action Report shall be submitted for review as required applications (see Section 1075.40(a).

2) If not listed species or Natural Area is known to be present, a letter of notification of the termination of the consultation process shall be sent within thirty days.

3) If a listed species of Natural Area is identified, the information shall be provided for consideration in the decision to grant the request for rezoning.  This information shall be made a matter of public record.

4) The consultation process will not proceed until development of that parcel is under consideration.  At that time, the agency shall submit to the Department a Detailed Action Report and continue the consultation process as defined in Section 1075.40 (c) through (j).

(d) The consultation process shall be initiated or a terminated consultation process shall be reopened by the Department or the agency if:

1) New information reveals effects of the indentified action that may adversely affect a listed species or its essential habitat or a Natural Area in a manner not previously considered;

2) The proposed action is subsequently modified such that it may adversely affect a listed species or its essential habitat or a Natural Area in a manner which was not considered in the consultation process; or

3) Additional listed species or their essential habitat or Natural Areas are identified within the vicinity of the action.

(Source: Amended at 19 IL Reg. 594, effective January 9, 1995)

Section 1075.60 Emergencies
Two types of emergency conditions may exist that require special treatment:

(a) Where emergency circumstances pose an immediate threat to human life, or severe loss of property is imminent from situations involving acts of God, disaster, casualties, or national defense or security emergencies, and action must be taken immediately, the agency can proceed without notifying the Department prior to taking action.  The consultation process shall be initiated as soon as practicable after the emergency is under control, but not to exceed 30 calendar days.  The agency shall submit a Detailed Action Report, which shall include information on the nature of the emergency actions, the justification for requiring immediate action, and any adverse impacts to a listed species or its essential habitat or a Natural Area that may have resulted.  The Department shall evaluate such information and issue a biological opinion, including the information and recommendations given during the emergency consultation.

(b) Where emergency circumstances pose a threat to human life or loss of property and the action must commence within 30 days, the agency may request permission to commence the action without undergoing the consultation process prior to the action.  The agency shall contact the Department prior to commencing the action and explain the nature of the problem.  The Department shall determine whether a listed species or Natural Area is present within the vicinity of the action and notify the agency in writing.  One of two courses of action shall then be taken:

1) if not listed species or their essential habitats or Natural Areas are present, the action may commence and the consultation process is terminated; or 

2) if a listed species or its essential habitat or a Natural Area is present within the vicinity of the project, alternatives shall be discussed to avoid or minimize the adverse impacts prior to commencement of the action.

(Source: Amended at 19 IL Reg. 594, effective January 9, 1995)

Section 1075.70 Public Involvement
Provisions shall be made to inform the public of the actions of the Department under the Part and to consider public comment.  This may include, but is not limited to maintain a list, as funds permit, by the Department for those persons whishing to receive notification of those projects involved in the consultation process under Section 1075.40(b)(2).

Section 1075.80 Alternative Action Guidelines
Alternative Action Guidelines - In order to assist state and local agencies in evaluating and selecting alternatives to proposed action that adversely affect listed species or their habitat or Natural Area, the Department may prepare Alternative Action Guidelines for alternative to a range of actions common to these agencies.  These Guidelines shall propose practicable alternatives to actions affecting a listed species or Natural Area, while at the same time maintaining the project purpose to the greatest extent possible.  These Guidelines shall serve to encourage the consideration of alternatives prior to initiation of the consultation process.  They shall be made available upon request to all units of government as they are prepared.

APPENDIX1-P

EARLY PUBLIC REVIEW FOR CONSTRUCTION IN A FLOODPLAIN

_            -1              
             -2-                 

             -3-                 

            -4-                  

TO ALL INTERESTED AGENCIES, GROUPS, AND PERSONS:

As required by Executive Order 11988, and in accordance with executive Order 11514 (Appendix E) and Section 102(2)(c) of the National Environmental Policy Act of 1969, this notice is an early public dissemination to promote public understanding and provide opportunities for public involvement.

The (-2-) proposes to use funds allocated under Title I of the Housing and Community Development Act of 1974 (Public Law 93-383) for the following project:  (-5-).

Project activities are in a floodplain and require an eight step floodplain review.  The review will be conducted by the (-6-).  Comments should be directed to (-3-) between the hours of (-7-).  This review will detail the following:  identification and evaluation of alternatives; identification of impacts; ways to restore, minimize, preserve; and reevaluation of alternatives and findings.

The (-2-) will accept comments and objections to this floodplain notice until (-8-).  This is in accordance with requirements set forth by:  the Floodplain Disaster Protection Act of 1973 (Public Law 93-234), Title 24, Chapter X, Subchapter B; the National Flood Insurance Program (44 CFR 59-75); Executive Order 11988 and the Governor’s Executive Order IV.  Any and all objections must be received no later than (-8-) by the  (-2-).

               -9-         

             -10-         
Appendix1-P Document Key:

-1-
Insert Date of Publication Notice

-2-
Insert Name of applicant/grantee

-3-
Insert address of applicant/grantee

-4-
Insert telephone number of applicant/grantee

-5-
 Insert description of project, where floodplain area is located, cost of project and funding source

-6-
Insert name and address of the administrative unit preparing 8 step floodplain review.

-7-
Insert business hours of applicant/grantee

-8-
Insert date of expiration of 15 day comment period

-9-
Insert name of chief elected official

-10-
Insert chief elected official’s title

APPENDIX1-Q
FINDINGS AND PUBLIC EXPLANATION FOR CONSTRUCTION IN A FLOODPLAIN

_        -1-         
          -2-                  

          -3-                  

          -4-                  

TO ALL INTERESTED AGENCIES, GROUPS AND PERSONS:

As required by Executive Order 11988, and in accordance with Executive Order 11514 (Appendix E) and Section 102(2)(c) of the National Environmental Policy Act of 1969; this is a notice of Findings and Public Explanation for Construction in a Floodplain.  The (-2-) proposes to use funds allocated under Title I of the Housing and Community Development Act of 1974 (Public Law 93-383) for the following project:  -5-

An eight step floodplain has been conducted by the (-6-).  This record is on file at the    (-3-).  It is available to the public on request between the hours of (-7-).

The review resulted in a finding that the proposed action must be located in the base floodplain, because (-11-).  (-12-).  (-13-).

The review details the following:  identification and evaluation of alternatives; identification of impacts; ways to minimize, restore, and preserve; reevaluation of alternatives and findings.

This is in accordance with requirements set forth by:  the Floodplain Disaster Protection Act of 1973 (Public Law 93-234), Title 24, Chapter X, Subchapter B; the National Flood Insurance Program (44 CFR 59-75); Executive Order 11988 and the Governor’s Executive Order IV.  Any and all objections must be received no later than (-8-) by the  (-2-).

          -9-          

         -10-         

Appendix1-Q Document Key:

-1-
Insert date of publication notice

-2-
Insert name of applicant/grantee

-3-
Insert address of applicant/grantee

-4-
Insert telephone number of applicant/grantee

-5-
Insert description of project, where floodplain area is located, cost of project and funding sources.

-6-
Insert name and address of the administrative unit preparing 8 step floodplain review

-7-
Insert business hours of the applicant/grantee

-8-
Insert date of expiration of 7 day comment period

-9-
Insert name of chief elected official

-10-
Insert chief elected official's title

-11-
Insert reasons why project must be located in the floodplain

-12-
Insert alternatives to proposed project

-13-
Insert reasons alternatives to proposed project are not feasible
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