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Dear Agency Vehicle Coordinator:

Annual, Individually Assigned Vehicle (IAV) reports are due to the Central Management Services, Division of Vehicles (DOV) in the attached format. Please familiarize yourself with the State Employee Business Transportation Policy, the new CMS/JCAR rule on when it is efficient to obtain or keep a state vehicle in fleet and the current Governor’s Office Policy on IAV prior to preparing the annual report as policy and rule updates impact agency management of IAV’s.  

As noted in previous communications, fleet was subject to a Performance Audit by the Illinois Office of the Auditor General in 2010/2011.  As a result, a number of recommendations on efficient fleet management were made based on a review of previous year’s agency IAV reports and fleet management practices and procedures.  You will note changes to Policies, Rules and Procedures in keeping with implementing OAG recommendations throughout this report request and in the reference materials.  Information on how to submit the annual report follows in this memo.  

In addition to providing annual reports, per statute and policy agencies are also required to provide timely and accurate changes to their assignments no later than 30 days after they occur including any new, terminated, or transferred assignments.  For clarification, agencies are not required to report changes of a currently approved IAV driver being assigned to a different vehicle if the same use justification and mileage applies until the following year annual report due date.  Answers to agency’s Frequently Asked Questions on IAV’s are noted below to assist you with report completion:

What are the primary considerations for assignment of a state vehicle to an individual?
Current CMS/JCAR Rule state’s in part;
Vehicles may be assigned to individuals if authorized in writing by the head of the agency the vehicle is assigned to.  Individually assigned vehicles must be based on one or more of the following criteria:

a) The vehicle is equipped to perform law enforcement services, the employee is a sworn officer, and the employee is on call 24 hours a day. 

b) The employee's work assignment requires traveling to numerous locations over a considerable territory with infrequent stops at the employee's headquarters. 

c) When the employee is regularly subject to special or emergency calls from his/her residence during non-duty hours. 

What are the appropriate work task criteria for approving assignment of state vehicles to individuals?
Generally an IAV is the correct choice when it is economically in the best interests of the state based on a comparison to other options such as use of a state pool vehicle, use of car sharing or rental or reimbursement for use of a personal vehicle.

For economic efficiency and per the CMS/JCAR Rule above, state vehicles should be fully utilized up to or beyond a minimum number of business miles per year called Breakeven Miles as discussed in the reference materials.  Per the current Governor’s Office Policy on IAV’s, commuting miles should not exceed 30% of total annual miles without specific work justification where it is in the state’s best interests.

On page 4 of the IAV Policy referenced above it’s noted an employees’ title alone does not constitute justification for a vehicle assignment.  Also, a detailed list of potential appropriate work uses with codes for reporting is provided below:

Authorized Vehicle Use Codes:
	01-Agency Head (requires at least one additional use code between 03 and 16 to justify assignment)

	02-Agency Head Designee (requires at least one additional use code between 03 and 16 to justify assignment)

	03-Case Worker

	04-Construction/Road Clearing

	05-Delivery

	06-Emergency Services

	07-Inspections/Regulatory

	08-Law Enforcement

	09-Maintenance & Repair

	10-Management Program/Supervisory

	11-Parole

	12-Security

	13-Technical Support

	14-Traffic Safety

	15-Training

	16-Field/Territory Responsibility



How can IAV’s be used?
State vehicles are for state business use.  Only vehicles approved by an agency head for assignment to individuals may be used for commuting use to and from an employee’s home, on a regular basis.  Agencies and drivers with approved IAV’s remain subject to and limited by the uses outlined in 44 Ill. Adm. Code 5040.350 (Authorized Use) which applies to all state vehicles. For further guidance please see page 5 of the IAV Policy above.

In addition to assignments being justified and economically in the state’s best interests, what are some of the most important requirements and considerations for agencies and drivers to be aware of relating to IAV’s?
In general IAV’s are subject to a number of requirements including but not limited to the following; 
· 
A drivers log is required per the attached sample. 
Logs utilized must capture at a minimum the data in the sample.
· Utilization at or exceeding economic breakeven mileage for annual business miles or otherwise be the most economical alternative for the state unless no other option exists
· To carry out the work mission.

· Should not exceed 30% annual commuting miles unless the Agency is prepared to provide justification that no other options exist to maintain work missions.

· Is a taxable fringe benefit in most cases and in keeping with Federal Internal Revenue Service requirements? Agencies and drivers of State vehicles are responsible for compliance with Federal Tax laws relating to taxable fringe benefits.  For clarification of taxable fringe benefit status related to vehicles, reference information can be obtained by reviewing Internal Revenue Service’s Publications 535, Business Expense and 15-B, Employer’s Tax Guide to Fringe Benefits,  the attached documents below and the Comptroller’s Office Payroll Bulletins 3-85, 5-85, and 1-86.  The Illinois Department of Revenue, Legal Services Division, ph.217-782-7055 is available to assist with questions   



 
· Require specific insurance coverage by law.  Agencies and drivers of State vehicles are responsible to ensure compliance with the insurance requirement for IAV’s, please refer to 625 ILCS 5/Ch. 7 Art. VI, Mandatory Insurance, section c., to carry liability coverage extending to the employee when the assigned vehicle is used for other than official State business or to file a bond in lieu thereof.  Annual certification of this is required between July 1 and July 31 of each year, or within 30 days of a new assignment, and agencies are required to maintain documentation of compliance.  

Instructions for the Annual IAV Report Preparation:  

· Provide all information required in each field on the Individually Assigned Vehicles File Format (Attachment A) for IAV’s in fleet. Submit completed reports electronically (let’s put where here).  Per the OAG Audit of fleet, please confirm that the data is accurate and complete prior to submission.  Incomplete reports will be returned.

· Obtain required Agency Fiscal Officer signature certifying employees are in compliance with all applicable rules and laws relating to Taxable Fringe Benefit (Attachment B).

· Obtain agency head signature, authorizing assignment(s) using Individually Assigned / Take Home Vehicle Authorization Form (Attachment B). 

· To certify that there are no individually assigned vehicles in your agency, check the applicable box on the form and provide the required agency head signature.  
(Attachment B).  Please scan signature pages and submit report spreadsheet files as attachments via email to the following three emails;


Ken.miller@illinois.gov
Barb.bonansinga@illinois.gov
Brian.kirkorian@illinois.gov


Timely submissions of accurate IAV information to CMS annually and as changes occur enables DOV to compile agency reports and provide accurate data for accountability and fleet efficiency.  If your agency is unable to meet report requirements or the due date, please submit a written explanation by email or in writing with the proposed completion date to the email address above in advance of the due date.  

Thank you for your continued support of fleet management best practices.  

						Sincerely,

						

Ken Miller, Manager, CMS, DOV





































Attachment A


CMS Division of Vehicles
Individually Assigned Vehicle Required File Format

[bookmark: _Hlt5500038]Please submit information in the attached Microsoft Excel format and email the completed report to following three email addresses:
Ken.miller@illinois.gov
Barb.bonansinga@illinois.gov
Brian.kirkorian@illinios.gov



Please note additional fields included in this year’s report.
Record Layout
	Field Name
	Field
 Type
	Example

	Agency Name 
	Text
	Agriculture

	Division
	Text
	Animal Industries

	Date this vehicle was assigned
	Date
	10/01/2007

	Vehicle Equipment Number
	Text
	99999

	License Number
	Text
	U17185

	Year
	Numeric
	2005

	Make
	Text
	Ford

	Model
	Text
	Taurus

	Driver Name (First Name/Last Name)
	Text
	John Public

	Payroll Title Classification
	Text
	Executive 1

	Working Job Title
	Text
	Meat and Poultry Inspector

	Is assignment a result of a bargaining unit agreement?
	Text
	Y or N

	Employee Work Location (Address, City)
	Text
	186 W. Adams, Springfield

	Employee Home Location (City)
	Text
	Petersburg

	Individually Assigned Vehicle Criteria (JCAR 5040.340)
	Text
	A, B, or C {See Page 1 of Memo}

	Vehicle Use Code
	Numeric
	07{See Page 2 of Memo}

	Is vehicle take home?
	Text
	Y or N

	Current Vehicle Mileage
	Numeric
	85,850

	Total Miles Driven in Fy’2012
	Numeric
	18,000

	Total Business Miles driven in Fy’2012 equals or exceeds break even?  If so agency is prepared to submit justification.
	Text
	Y or N

	Total Commuting Miles in Fy’2012
	Numeric
	1,000

	Percentage of Miles Driven Commuting Miles
	Percentage

	8%


	Does commuting mileage exceed 30 % of total miles driven? 
If so agency is prepared to provide written justification. 
	Text
	Y or N

	Carries cargo/equipment?
	Text
	Y or N

	Describe cargo/equipment
	Text
	Describe tools, supplies, files, etc

	Carries passengers?
	Text
	Y or N

	Number of passengers?
	Numeric
	2

	Special safety equipment installed on vehicle?
	Text
	Y or N

	Describe special safety equipment
	Text
	Lights, sirens, radios, or restraining devices

	Compliant with the insurance requirements for individually assigned vehicles per 625 ILCS 5/Ch. 7 Article VI. Mandatory Insurance, Section c.
	Text
	Y or N

	 Taxable fringe benefit compliant?
	Text
	Y or N

	Is assignee the driver?
	Text
	Y or N

	How many business stops does the driver make on an average work day (excluding home and headquarters locations)
	Numeric
	10

	Number of gallons of fuel purchased in Fy’2012?
	Numeric
	900

	Cost of fuel purchased in Fy’2012?
	Numeric
	$2,250.00

	Miles Per Gallon of Fuel
	Numeric
	20

	Fulfills driver trip log requirements and administrative oversight is maintained on log requirement. 
	Text
	Y or N



Please note and respond to additional questions relating to agency IAV assignments overall Yes or No questions in the attached spreadsheet.








Attachment B

CMS Division of Vehicles
Individually Assigned Vehicle 
Agency Fiscal Officer Authorization

I have reviewed the individually assigned report due to Central Management Services’ Division of Vehicles on September 28, 2012 and/or within 30 days of assignment changes and they occur.  The employees listed are in compliance with all applicable rules and laws relating to taxable fringe benefits and related fiscal, individually assigned vehicle policy requirements.



Agency Name:					Agency Fiscal Officer Signature:



Date:

								

Agency Head Authorization

I have reviewed the individually assigned report due to Central Management Services’ Division of Vehicles on September 28, 2012 and/or within 30 days of assignment changes as they occur.  The employees listed are in compliance with all applicable rules and laws relating to taxable fringe benefit, insurance, and individually assigned vehicle policy requirements.

Agency Name:					Agency Head Signature:


Date:



The Department does not have any individually assigned vehicles or all individually assigned vehicles are exempt from this reporting requirement. 

Section 5040.630 Agency Signature Authority 

No signature other than that of the agency head of the requesting agency shall be honored unless the agency head has delegated signature authority to one or more persons.  The agency head shall file such delegation along with any restrictions with the Division of Vehicles. 



200 E. Ash,  Springfield, IL  62704
Printed on Recycled Paper
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automotive cost  report vehicle log Fy'12.xlsx


automotive cost report vehicle log Fy'12.xlsx
Automotive Cost Report

		Automotive Cost Report/Vehicle Log

								Daily Purchases



		Month:		July								Outside Purchases												State Faciltity Purchase

								Gasoline

								Date				Code				Quantity				Amount				Code				Quantity				Amount

		Driver Name:										1						42.22						1

												1						44.82						1

		Equipment Number:										1						46.19						1

												1												1

		License Plate:										1												1

												1												1

		Division:										1												1

												1												1

												1												1

												1												1

												1												1

												1												1

												1												1

												1												1

												1												1

												1												1

												1												1

												1												1

												1												1

								Total								0				$0.00								0				$0.00



		Codes: 						Date/Other				Code				Quantity				Amount				Code				Quantity				Amount

		Gasoline - 1

		Oil - 2

		Lubrication - 3

		Repair Labor - 4

		Repair Parts - 5						Total								0				$0.00								0				$0.00

		Tires - 6

		Tubes - 7						Date/Other				Code				Quantity				Amount				Code				Quantity				Amount

		Battery - 8

		Anti Freeze - 9

		Miscelaneous - 10



		Notes:										0								$0.00				0

		Notes:						Total								0				$0.00								0				$0.00





		Beginning Mileage:

		Ending Mileage:



		Day of Month		Origin, Daily Stops, and Final Destination												Mileage Beginning								Ending 						Daily		Commuting						Commuting 

																								Mileage						Mileage		Mileage						Trips

		1														0								0						0		0						0		0

		2														0								0						0		0						0		0

		3														0								0						0		0						0		0

		4														0								0						0		0						0		0

		5														0								0						0		0						0		0

		6														0								0						0		0						0		0

		7														0								0						0		0						0		0

		8														0								0						0		0						0		0

		9														0								0						0		0						0		0

		10														0								0						0		0						0		0

		11														0								0						0		0						0		0

		12														0								0						0		0						0		0

		13														0								0						0		0						0		0

		14														0								0						0		0						0		0

		15														0								0						0		0						0		0

		16														0								0						0		0						0		0

		17														0								0						0		0						0		0

		18														0								0						0		0						0		0

		19														0								0						0		0						0		0

		20														0								0						0		0						0		0

		21														0								0						0		0						0		0

		22														0								0						0		0						0		ERROR:#REF!

		23														0								0						0		0						0		ERROR:#REF!

		24														0								0						0		0						0		ERROR:#REF!

		25														0								0						0		0						0		ERROR:#REF!

		26														0								0						0		0						0

		27														0								0						0		0						0

		28														0								0						0		0						0

		29														0								0						0		0						0

		30														0								0						0		0						0

		31														0								0						0		0						0

																										0				0		0						0







		Signature:







Please Read the following: I certify that the information contained on the Automotive Cost Report/Vehicle Log is correct and all miles driven for this reporting period were done conducting official State of Illinois business. I certify that I hold a valid driver's license and vehicle liability insurance in at least the minimum amounts as required by law. I have read and understand the responsibilities of the Vehicle Policy and this form.                                                                                                                                           
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Rev. Rul. 99-7, 1999-5 I.R.B. 4, 1999-1 C.B. 361, 1999 WL 15135 (IRS RRU)

Internal Revenue Service (I.R.S.)

Revenue Ruling

DEDUCTIBILITY OF DAILY TRANSPORTATION EXPENSES

Released: January 15, 1999

Published: February 1, 1999

Section 162.--Trade or Business Expenses 26 CFR 1.162--2: Traveling expenses.

Section 262.--Personal, Living, and Family Expenses 26 CFR 1.262--1: Personal, living, and family expenses.

Deductibility of daily transportation expenses. This ruling provides the rules for determining whether daily transportation expenses incurred by a taxpayer in going between the taxpayer's residence and a work location are deductible business expenses under section 162(a) of the Code.

For the rules to determine whether daily transportation expenses incurred by a taxpayer are deductible business expenses under § 162(a).

Deductibility of daily transportation expenses. This ruling provides the rules for determining whether daily transportation expenses incurred by a taxpayer in going between the taxpayer's residence and a work location are deductible business expenses under section 162(a) of the Code.

ISSUE

Under what circumstances are daily transportation expenses incurred by a taxpayer in going between the taxpayer's residence and a work location deductible under § 162(a) of the Internal Revenue Code?

LAW AND ANALYSIS

Section 162(a) allows a deduction for all the ordinary and necessary expenses paid or incurred during the taxable year in carrying on any trade or business. Section 262, however, provides that no deduction is allowed for personal, living, or family expenses.

A taxpayer's costs of commuting between the taxpayer's residence and the taxpayer's place of business or employment generally are nondeductible personal expenses under §§ 1.162--2(e) and 1.262--1(b)(5) of the Income Tax Regulations. However, the costs of going between one business location and another business location generally are deductible under § 162(a). Rev. Rul. 55--109, 1955--1 C.B. 261.

Section 280A(c)(1)(A) (as amended by § 932 of the Taxpayer Relief Act of 1997, Pub. L. No. 105--34, 111 Stat. 881, effective for taxable years beginning after December 31, 1998) provides, in part, that a taxpayer may deduct expenses for the business use of the portion of the taxpayer's personal residence that is exclusively used on a regular basis as the principal place of business for any trade or business of the taxpayer. (In the case of an employee, however, such expenses are deductible only if the exclusive and regular use of the portion of the residence is for the convenience of the employer.) In Curphey v. Commissioner,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=838&FindType=Y&SerialNum=1980290044"
 73 T.C. 766 (1980), the Tax Court held that daily transportation expenses incurred in going between an office in a taxpayer's residence and other work locations were deductible where the home office was the taxpayer's principal place of business within the meaning of § 280A(c)(1)(A) for the trade or business conducted by the taxpayer at those other work locations. The court stated that “[w]e see no reason why the rule that local transportation expenses incurred in travel between one business location and another are deductible should not be equally applicable where the taxpayer's principal place of business with respect to the activities involved is his residence.” 73 T.C. at 777--778 (emphasis in original). Implicit in the court's analysis in Curphey is that the deductibility of daily transportation expenses is determined on a business-by-business basis.

Rev. Rul. 190, 1953--2 C.B. 303, provides a limited exception to the general rule that the expenses of going between a taxpayer's residence and a work location are nondeductible commuting expenses. Rev. Rul. 190 deals with a taxpayer who lives and ordinarily works in a particular metropolitan area but who is not regularly employed at any specific work location. In such a case, the general rule is that daily transportation expenses are not deductible when paid or incurred by the taxpayer in going between the taxpayer's residence and a temporary work site inside that metropolitan area because that area is considered the taxpayer's regular place of business. However, Rev. Rul. 190 holds that daily transportation expenses are deductible business expenses when paid or incurred in going between the taxpayer's residence and a temporary work site outside that metropolitan area.

Rev. Rul. 90--23, 1990--1 C.B. 28, distinguishes Rev. Rul. 190 and holds, in part, that, for a taxpayer who has one or more regular places of business, daily transportation expenses paid or incurred in going between the taxpayer's residence and temporary work locations are deductible business expenses under § 162(a), regardless of the distance.

Rev. Rul. 94--47, 1994--2 C.B. 18, amplifies and clarifies Rev. Rul. 190 and Rev. Rul. 90--23, and provides several rules for determining whether daily transportation expenses are deductible business expenses under § 162(a). Under Rev. Rul. 94--47, a taxpayer generally may not deduct daily transportation expenses incurred in going between the taxpayer's residence and a work location. A taxpayer, however, may deduct daily transportation expenses incurred in going between the taxpayer's residence and a temporary work location outside the metropolitan area where the taxpayer lives and normally works. In addition, Rev. Rul. 94--47 clarifies Rev. Rul. 90--23 to provide that a taxpayer must have at least one regular place of business located “away from the taxpayer's residence” in order to deduct daily transportation expenses incurred in going between the taxpayer's residence and a temporary work location in the same trade or business, regardless of the distance. In this regard, Rev. Rul. 94--47 also states that the Service will not follow the decision in Walker v. Commissioner,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=838&FindType=Y&SerialNum=1993235205"
 101 T.C. 537 (1993). Finally, Rev. Rul. 94--47 amplifies Rev. Rul. 190 and Rev. Rul. 90--23 to provide that, if the taxpayer's residence is the taxpayer's principal place of business within the meaning of § 280A(c)(1)(A), the taxpayer may deduct daily transportation expenses incurred in going between the taxpayer's residence and another work location in the same trade or business, regardless of whether the other work location is regular or temporary and regardless of the distance.

For purposes of both Rev. Rul. 90--23 and Rev. Rul. 94--47, a temporary work location is defined as any location at which the taxpayer performs services on an irregular or short-term (i.e., generally a matter of days or weeks) basis. However, for purposes of determining whether daily transportation expense allowances and per diem travel allowances for meal and lodging expenses are subject to income tax withholding under § 3402, Rev. Rul. 59--371, 1959--2 C.B. 236, provides a 1-year standard to determine whether a work location is temporary. Similarly, for purposes of determining the deductibility of travel away-from-home expenses under § 162(a)(2), Rev. Rul. 93--86, 1993--2 C.B. 71, generally provides a 1-year standard to determine whether a work location will be treated as temporary.

The Service has reconsidered the definition of a temporary work location in Rev. Rul. 90--23 and Rev. Rul. 94--47, and will replace the “irregular or short-term (i.e., generally a matter of days or weeks) basis” standard in those rulings with a 1-year standard similar to the rules set forth in Rev. Rul. 59-- 371 and Rev. Rul. 93--86.

If an office in the taxpayer's residence satisfies the principal place of business requirements of § 280A(c)(1)(A), then the residence is considered a business location for purposes of Rev. Rul. 90--23 or Rev. Rul. 94--47. In these circumstances, the daily transportation expenses incurred in going between the residence and other work locations in the same trade or business are ordinary and necessary business expenses (deductible under § 162(a)). See Curphey; see also Wisconsin Psychiatric Services v. Commissioner,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=838&FindType=Y&SerialNum=1982208870"
 76 T.C. 839 (1981). In contrast, if an office in the taxpayer's residence does not satisfy the principal place of business requirements of § 280A(c)(1)(A), then the business activity there (if any) is not sufficient to overcome the inherently personal nature of the residence and the daily transportation expenses incurred in going between the residence and regular work locations. In these circumstances, the residence is not considered a business location for purposes of Rev. Rul. 90--23 or Rev. Rul. 94--47, and the daily transportation expenses incurred in going between the residence and regular work locations are personal expenses (nondeductible under §§ 1.162--2(e) and 1.262--1(b)(5)). See Green v. Commissioner,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=838&FindType=Y&SerialNum=1973290098"
 59 T.C. 456 (1972); Fryer v. Commissioner, T.C. M. 1974--77.

For purposes of determining the deductibility of travel-away-from-home expenses under §162(a)(2), Rev. Rul. 93--86 defines “home” as the “taxpayer's regular or principal (if more than one regular) place of business.” See Daly v. Commissioner,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=838&FindType=Y&SerialNum=1979290200"
 72 T.C. 190 (1979), aff'd, 662 F.2d 253 (4th Cir. 1981); Flowers v. Commissioner,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1945117452"
 326 U.S. 465 (1946), 1946--1 C.B. 57.

HOLDING

In general, daily transportation expenses incurred in going between a taxpayer's residence and a work location are nondeductible commuting expenses. However, such expenses are deductible under the circumstances described in paragraph (1), (2), or (3) below.

(1) A taxpayer may deduct daily transportation expenses incurred in going between the taxpayer's residence and a temporary work location outside the metropolitan area where the taxpayer lives and normally works. However, unless paragraph (2) or (3) below applies, daily transportation expenses incurred in going between the taxpayer's residence and a temporary work location within that metropolitan area are nondeductible commuting expenses.

(2) If a taxpayer has one or more regular work locations away from the taxpayer's residence, the taxpayer may deduct daily transportation expenses incurred in going between the taxpayer's residence and a temporary work location in the same trade or business, regardless of the distance. (The Service will continue not to follow the Walker decision.)

(3) If a taxpayer's residence is the taxpayer's principal place of business within the meaning of § 280A(c)(1)(A), the taxpayer may deduct daily transportation expenses incurred in going between the residence and another work location in the same trade or business, regardless of whether the other work location is regular or temporary and regardless of the distance.

For purposes of paragraphs (1), (2), and (3), the following rules apply in determining whether a work location is temporary. If employment at a work location is realistically expected to last (and does in fact last) for 1 year or less, the employment is temporary in the absence of facts and circumstances indicating otherwise. If employment at a work location is realistically expected to last for more than 1 year or there is no realistic expectation that the employment will last for 1 year or less, the employment is not temporary, regardless of whether it actually exceeds 1 year. If employment at a work location initially is realistically expected to last for 1 year or less, but at some later date the employment is realistically expected to exceed 1 year, that employment will be treated as temporary (in the absence of facts and circumstances indicating otherwise) until the date that the taxpayer's realistic expectation changes, and will be treated as not temporary after that date.

The determination that a taxpayer's residence is the taxpayer's principal place of business within the meaning of § 280A(c)(1)(A) is not necessarily determinative of whether the residence is the taxpayer's tax home for other purposes, including the travel-away-from-home deduction under § 162(a)(2).

EFFECT ON OTHER DOCUMENTS

Rev. Rul. 190 and Rev. Rul. 59--371 are obsoleted. Rev. Rul. 90--23 and Rev. Rul 94--47 are modified (regarding the definition of temporary work location) and superseded. With respect to issues (2) and (3) in Rev. Rul. 90--23 (regarding the gross income and employment tax treatment of reimbursements for employee daily transportation expenses), see § 1.62--2 regarding reimbursements in general, and Rev. Proc. 97-58 (particularly sections 3, 9, and 10), 1997--2 C.B. 587 (or any successor), regarding reimbursements using the optional business standard mileage rate. Rev. Rul. 93--86 is distinguished.

DRAFTING INFORMATION

The principal author of this revenue ruling is Edwin B. Cleverdon of the Office of Assistant Chief Counsel (Income Tax and Accounting). For further information regarding this revenue ruling, contact Mr. Cleverdon at (202) 622-4920 (not a toll-free call).

 Rev. Rul. 99-7, 1999-5 I.R.B. 4, 1999-1 C.B. 361, 1999 WL 15135 (IRS RRU)

END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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IRS CCA 200027047, 2000 WL 33116164 (IRS CCA)

Internal Revenue Service (I.R.S.)

IRS CCA

Chief Counsel Advice

Issue: July 7, 2000

May 10, 2000

Section 162 -- Trade of Business (Deductible v. Not Deductible)162.00-00 Trade of Business (Deductible v. Not Deductible)
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MEMORANDUM FOR RENEE BROTMAN

FROM: George Baker Assistant to Branch Chief Branch 2

SUBJECT: Rev. Rul. 99-7 Issues

This Chief Counsel Advice follows up on, and incorporates matters discussed in, our memorandum to you dated April 26, 2000, regarding the tax treatment of employer-reimbursed transportation expenses. This memorandum may be shared with field offices. Chief Counsel Advice is not binding on Examination or Appeals and is not a final case determination. This document is not to be relied upon or otherwise cited as precedent.

Background

Generally, amounts paid by employers to employees are wages subject to income tax and employment taxes unless a specific exception applies. Section 62 of the Internal Revenue Code and the regulations thereunder provide an exception for amounts paid pursuant to an accountable plan to reimburse deductible business expenses. Thus, if an employer reimburses a deductible business expense pursuant to an accountable plan, the payment is not a payment of wages to the employee and the payment is not subject to income tax or employment taxes. However, if the employer reimburses nondeductible business expenses -- even if they are bona fide expenses related to the employer's business -- the payment is a payment of wages to the employee, subject to income tax and employment taxes.

An employee's transportation expenses incurred in going between the employee's residence and a work location not involving overnight travel generally are nondeductible personal commuting expenses rather than deductible business expenses. Therefore, an employer's reimbursement of these transportation expenses (even if the employer otherwise maintains an accountable plan for such expenses) is a payment of taxable wages unless the rules in Rev. Rul. 99-7, 1999-5 I.R.B. 4, provide that the expenses are deductible business expenses. Accordingly we wish to stress the following:

An employer's reimbursement of an employee's expenses of going between the employee's residence and a work location must be treated as wages unless, under a proper interpretation of Rev. Rul. 99-7, the employee's expenses are deductible and the employer reimburses those expenses pursuant to an accountable plan.

If an employer treats employee reimbursements as wages solely because the transportation expenses do not seem to be deductible under Rev. Rul. 99-7, but then later within the calendar year the employer determines that the expenses are deductible (for example, by reason of an IRS interpretation), there are procedures that allow the employer, in most cases, to adjust the income tax withholding and FICA withholding to account for the change in treatment of the reimbursements.

In our discussions with you, we have assumed that your questions relate only to employees who have a regular work location away from the residence (such as an office of the employer where the employee regularly works and not merely an assigned “post of duty”). In that case, the pertinent rule in Rev. Rul. 99-7 is holding 2, which states:

If a taxpayer has one or more regular work locations away from the taxpayer's residence, the taxpayer may deduct daily transportation expenses incurred in going between the taxpayer's residence and a temporary work location in the same trade or business, regardless of the distance.

Generally a regular work location is a location at which the taxpayer works or performs services on a regular basis. A taxpayer may be considered as working or performing services on a regular basis whether or not the taxpayer works or performs services at that location every week or on a set schedule. See Rev. Rul. 90-23, 1990-1 C.B. 28 (obsoleted on other grounds by Rev. Rul. 99-7). Rev. Rul. 90-23 provides as an example that daily transportation expenses incurred by a doctor in going between the doctor's residence and one or more offices, clinics, or hospitals at which the doctor works or performs services on a regular basis are nondeductible commuting expenses.

On the other hand, a temporary work location is a location at which the taxpayer works or performs services on a temporary basis. Rev. Rul. 99-7 provides a 1-year standard for determining whether employment with respect to any particular work location is temporary rather than regular:

• If employment at a work location is realistically expected to last (and does in fact last) for 1 year or less, the employment is temporary in the absence of facts and circumstances indicating otherwise.

• If employment at a work location is realistically expected to last for more than 1 year or there is no realistic expectation that the employment will last for 1 year or less, the employment is not temporary, regardless of whether it actually exceeds 1 year.

• If employment at a work location initially is realistically expected to last for 1 year or less, but at some later date the employment is realistically expected to exceed 1 year, that employment will be treated as temporary (in the absence of facts and circumstances indicating otherwise) until the date that the taxpayer's realistic expectation changes, and will be treated as not temporary after that date.

Determining whether employment at a particular work location is temporary or regular depends on applying the rules set forth above to the facts and circumstances of that employment.

Following is a discussion of certain issues that arise in analyzing Rev. Rul. 99-7.

Overnight Travel v. Daily Trips

Rev. Rul. 99-7 deals only with “daily” transportation expenses -- that is, transportation expenses incurred by an employee in going from the residence to a work location, and back to the residence, within a day; it does not deal with overnight travel expenses. The tax treatment of overnight travel expenses is governed by Rev. Rul. 93-86, 1993-2 C.B. 71, and involves an analysis of the employee's “tax home.” One of the aspects of the analysis under Rev. Rul. 93-86 is whether the employment away from home is in a “single location.” The “single location” inquiry has no bearing on the 1-year limitation in Rev. Rul. 99-7.

• Example 1: Employee Red works in both City A and City B, which are 250 miles apart, on an ongoing basis. He works in City A from Monday through Wednesday, and then he goes to City B to work on Thursday and Friday. When in City B, Employee Red rents a hotel room and incurs meal expenses. Employee Red's employer reimburses the expenses related to the travel to City B under an accountable plan.

The tax treatment of Employee Red's automobile, lodging, and meal expense reimbursements depends on where his “tax home” is located. This determination is governed by Rev. Rul. 93-86 rather than Rev. Rul. 99-7.

• Example 2: Employee Black works for her employer as a manager at 4 different project sites (each of which is expected to last 18 months). She spends approximately 1 workday each week at each of the sites, and goes to the employer's office 1 workday each week to attend meetings, file reports, and perform miscellaneous work-related activities. Her employer reimburses her automobile expenses incurred between her residence and the project sites.

Employee Black's employment at each of the worksites is regular and not temporary, as employment at each of the worksites is realistically expected to last for more than 1 year. Although there are multiple locations involved rather than a single location, the “single location” rule only applies in applying the 1-year limitation in the overnight travel context. Accordingly, her transportation expenses between the worksites and her residence are nondeductible commuting expenses, and the reimbursements of these expenses are taxable wages.

Worksite-to-Worksite Trips and Flexiplace

Rev. Rul. 99-7 does not alter the general rule that the costs of going between one business location and another business location are deductible business expenses. This rule applies regardless of whether either of the work locations is a temporary work location. Thus, reimbursements for trips by an employee between work locations away from the employee's residence continue to be nontaxable.

However, this general rule does not apply where one of the business locations is the employee's residence. The applicable rule in that case is stated in holding (3) of Rev. Rul. 99-7, which requires that an office-in-the-home meet the “principal place of business” criteria under § 280A(c)(1)(A) and that the trip be to a work location in the same trade or business as that of the office-in-the-home.

Whether an office-in-the-home meets the requirements of § 280A(c)(1)(A) depends on the particular facts, and the IRS has not published general guidance on this issue with respect to traditional “flexiplace” arrangements. We note, however, that an employee's office-in-the-home expenses are not deductible under § 280A(c)(1)(A) unless the office is the employee's principal place of business, is used regularly and exclusively, and is for the convenience of the employer. This is inherently a factual determination.

If an employee maintains an office-in-the-home that does not meet the requirements of § 280A(c)(1)(A), then trips between the residence and other work locations are nondeductible commuting expenses unless the temporary work location rules in Rev. Rul. 99-7 apply.

• Example 3: Employee Blue's employer allows her to work at her residence, but she goes into the employer's office every Monday to attend meetings, file reports, receive assignments, and perform other miscellaneous work-related activities. Her work requires her to make occasional in-person calls on clients. Her employer does not require her to maintain a part of her residence for regular and exclusive use as a “home office,” and the employer maintains a policy that an employee's principal duty station is at the employer's office. The employer reimburses all of her work-related automobile expenses under an otherwise accountable plan.

For trips between a client's location and the employer's office, the expenses are deductible under the general worksite-to-worksite rule, and the reimbursements are not taxable wages. However, because the employer does not treat Employee Blue's residence as meeting the standards under § 280A(c)(1)(A):

• reimbursements for trips between her residence and a client's location are taxable wages unless the client's location is a temporary work location, and

• reimbursements for trips between the residence and the employer's office are taxable wages.

Location of Employment v. Nature of Assignment

Questions have been raised concerning whether the nature of an employee's duties with respect to an assignment has any effect on the taxability issue. Generally the nature of the duties is irrelevant; the focus in Rev. Rul. 99-7 is on the taxpayer's “employment at a work location” -- that is, the taxpayer's physical presence performing services at a particular location. An employee's job classification is irrelevant in determining whether the employee is performing services at a location for a temporary period.

• Example 4: Employee Yellow is assigned to provide assistance on a large-scale project that is expected to last for 18 months. Employee Yellow plans to spend 2 months at his regular office doing preliminary research and preparation, followed by 10 months at one “on site” work location and then 4 months at a second “on site” work location.

Although the project is expected to last for 18 months, and although Employee Yellow's “on site” visits are expected to last for 16 months, the “ “ “ “clock” on the 1-year limitation does not start ticking until he commences employment at a particular location. Because the employment at the each of the “on site” work locations is expected to last (and does in fact last) for 1 year or less, the employment at each of the sites is temporary.

Metropolitan Area

Questions have arisen about whether there is a special rule for non-overnight assignments to work locations outside of the metropolitan area in which the employee lives and normally works.

The general rule is that the expenses of trips between an individual's residence and a work location are nondeductible commuting expenses, regardless of the distance, unless otherwise provided. The exceptions provided in holdings 1 and 2 of Rev. Rul. 99-7 refer specifically to trips only to temporary work locations. Accordingly, reimbursements of expenses of trips between an employee's residence and any nontemporary work location are wages includible in income, regardless of the distance.

The issue of “outside the metropolitan area” work locations arises in holding 1 of Rev. Rul. 99-7, which provides a less generous rule than that in holding 2. Holding 1 reflects the longstanding IRS position that, for a taxpayer who has no regular work location (and works only at temporary worksites), transportation expenses with respect to temporary work locations are nondeductible commuting expenses except for those temporary work locations that are located outside the metropolitan area where the individual lives and normally works. See Aldea v. Commissioner, T.C.M. 2000-136. On the other hand, under holding 2, transportation expenses to any temporary work location, regardless of the distance, are deductible business expenses for a taxpayer with one or more regular work locations (which we have assumed to be the case for purposes of this discussion).

• Example 5: Employee Green is assigned to a 2-year project working “on site” at a client's office that is outside of the metropolitan area in which Employee Green's regular office and residence are located. It is expected that Employee Green will use her automobile for daily round-trip transportation between her residence and the client's office when she works “ “ “ “on site,” and she is also expected to report to her regular office periodically during the assignment for meetings, to file reports, and to perform other work-related tasks.

Employment at the client's office is not temporary, as it is realistically expected to last for more than 1 year. Accordingly, any employer reimbursements of these expenses are taxable wages. The fact that the assignment is outside of the metropolitan area in which she lives and normally works is irrelevant.

Realistic Expectation

Rev. Rul. 99-7 provides that if work is realistically expected to be temporary, but at some later date the employment is realistically expected to exceed 1 year, the employment must be treated as not temporary at the point the expectation changes.

• Example 6: Employee Gray is assigned to work on a project at a client's office. Employee Gray is expected to work for 10 months at the site. In the 6th month, Employee Gray's term is extended by 8 months (for a total of 18 months).

For Employee Gray, the site is considered a temporary work location until the point at which the expectation changes (during the 6th month), but it is a nontemporary work location after that point.

Breaks in Service and Infrequent Trips

You have asked about the effect a break in service at a particular location will have on determining whether employment at the location is temporary. The issue arises when an employee is instructed to work at a certain client's office for a specified period, then work at another site, and then work again at the client's office for another specified period (whether unexpected or planned at the outset). The question is whether the break in service at the particular location is so significant that employment at the location should be treated as 2 separate periods of employment rather than 1 continuous period of employment.

Because of the highly individual nature of the factual inquiry involved, the IRS has not issued general guidance in this area. It is clear, however, that a short break of 2 or 3 weeks is inconsequential in this regard, but that a break of more than 1 year is significant.

• Example 7: Employee Orange is given a 6-month assignment on a long-term project, and, more than a year after completing the 6-month assignment, he is unexpectedly reassigned to the project for a 7-month period.

Since the initial 6-month assignment is realistically expected to last for 1 year or less, the employee's employment with respect to that phase of the project is temporary. Employee Orange's expenses of going between his residence and this location are deductible business expenses.

A break exceeding 1 year is clearly significant enough to “restart the clock” when Employee Orange begins the 7-month reassignment. Employee Orange's expenses of going between his residence and this location are deductible business expenses since the reassignment is realistically expected to last for 1 year or less.

You have also asked, in connection with the “break rule” issue, whether short-term assignments to work at a particular site that recur from year to year should be treated as separate periods of temporary employment rather than regular employment. The issue arises where an employee performs services at a location on a recurring basis for a period of more than one year, but on an infrequent or sporadic basis in relation to the duration and nature of the employee's performance of services at other work locations.

Because of the highly individual nature of the factual inquiry involved, the IRS has not issued general guidance in this area. It is clear, however, that a location where an employer directs an employee to work only five days during a calendar year is a temporary, rather than a regular, work location.

• Example 8: Employee White regularly works at his employer's office, but the employer expects all employees to attend annual 1-week (5 workdays) training at the office of Z Training Consultants, an independent contractor. Employee White annually attends this training but does not go to the Z office at any other time. Each year's training session reflects work methods and technologies used by Employee White's employer, and each annual session has a unique agenda. The dates of the annual training session vary according to the availability of Z's training staff.

Under the facts described, the training sessions should be treated as employment at a temporary work location. It should be noted, however, that if the training sessions were conducted in the office building where Employee White regularly works, any reimbursement of transportation expenses between Employee White's residence and the training session would be taxable wages.

This office is considering providing additional guidance with respect to the ““““break rule” and “infrequent trip” issues in the near future.
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