State of Illinois

CAPITAL DEVELOPMENT BOARD
RETENTION TRUST AGREEMENT
	FOR CDB USE ONLY

	Name:
	

	Project No:
	

	Contract No.:
	

	C.F. Locale:
	Contractor #1




THIS AGREEMENT is made and entered into by and between the State of Illinois, Capital Development Board, whose address is 401 South Spring Street, Springfield, Illinois, hereinafter called “CDB”, and      



whose address is        














hereinafter called “CONTRACTOR”, and      











 an Illinois Bank whose address is   
     











     










hereinafter called “BANK”.

W I T N E S S E T H :

WHEREAS, CDB has awarded to CONTRACTOR Contract No.      , providing for the construction of a State capital facility for a total price of $         dollars; and contract time of       days; and

WHEREAS, CDB has been authorized to make progress payments as CONTRACTOR performs the work under the contract; and

WHEREAS, CDB is required to retain a percentage of progress payments as provided by the General Conditions of the Contract; and

WHEREAS, CDB may, pursuant to Section 132.6-a1, Chapter 127, Illinois Revised Statutes, 1973, as amended, at the request of Contractor, deposit the retainage under a Trust Agreement with an Illinois Bank of CONTRACTOR’S choice as provided under that statute; and

WHEREAS, by execution of this Trust Agreement, CONTRACTOR and said BANK request the retainage to be deposited as provided by law with said BANK:

NOW, THEREFORE, in consideration of the mutual promises contained herein, the parties do hereby agree:

1.
That the preambles are expressly made a part of this Agreement.

2.
That this Agreement shall not change any of the rights, duties, privileges or responsibilities in the above specified construction contract, except as may be provided herein.

3.
That CDB will withhold progress payments on account of lien claims, liquidated damages, or as may otherwise be provided by the construction contract or allowed by law.

4.
That all progress payments, including final payment under the above construction contract shall be made by State Warrants payable to CONTRACTOR and the warrants shall be mailed to CONTRACTOR.

5.
That all retainage payments under the above construction contract shall be made by State Warrants payable to BANK and CONTRACTOR jointly and the Warrants shall be mailed to BANK at the above address.

6.
That the funds so held by BANK shall be described as  “retainage”  and shall be deemed to be held in trust according to the terms of this Agreement.  The retainage under Contract No.       is in the total amount of $     , subject to modifications provided for under such construction contract.

7.
That CDB shall be the sole judge of return or repayment to the Treasurer, State of Illinois.  Upon demand made by CDB to BANK for return or repayment of the retainage, BANK shall make such return or repayment regardless of whether CDB shall state any reason therefore.  If demand is made for return of retainage, all retainage shall be returned or repaid to the State within seven (7) business days after such demand.  The return or repayment of the retainage to the State of Illinois shall be by means of a check from BANK payable to the Treasurer, State of Illinois.  Return or repayment of retainage shall include any accumulated interest in the trust account.

8.
That BANK shall not permit or allow any of the retainage held hereunder to be used as collateral or to be hypothecated by CONTRACTOR, it being understood that until such funds are released to CONTRACTOR by direction of CDB, the State of Illinois shall retain control thereof.

9.
That BANK shall pay to CONTRACTOR interest that accrues on the Trust Fund, such interest being payable not less than on a semi-annual basis.

10.
That CONTRACTOR does retain any right it has had or may have in the future against CDB for wrongful demand for return of said retainage, or any part thereof.
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11.
That CONTRACTOR does not waive or release any rights it has against CDB for breach of contract, including this Agreement, by reason of the repayment by BANK.

12.
That in the event demand is made under Paragraph 7, CDB may specify in its sole judgment the amount to be repaid or returned as all or less than all of the retainage in which event this Agreement may continue as to either any retainage held by BANK or any future payments by CDB to CONTRACTOR.

13.
That upon return or repayment because CONTRACTOR has been declared to be in default, this Agreement shall come to an end and be of no further force or effect.

14.
That BANK may invest or reinvest said retainage in:

a.
Certificates of Deposit issued by a bank whose principal office is located in the State of Illinois including this BANK;

b.
United States Government Bonds;

c.
United States Treasury Notes;

d.
United States Treasury Bills;

e.
Time Deposit Open Account;

f.
Any type of investment instrument which is insured by the Federal Government and can be returned upon demand without penalty; provided, however, that the investment of said retainage shall not relieve BANK from the return or repayment within 7 days as stated in this Agreement.

g.
That the BANK, as Trustee, must provide that all time deposits, open accounts, certificates of deposit, savings accounts shall be covered by a pledge of securities to cover the difference between the FDIC insurance and the total unsecured amount (of the type listed above) on deposit with the Bank.  A “safekeeping receipt” for such deposits shall be submitted to the CONTRACTOR covering the securities pledged, and a certified statement to the effect that all monies invested have been adequately protected, shall be submitted to CDB by the BANK.  Should the re-purchase agreement cover securities other than those listed above, such agreements shall also be subject to the pledge of securities provision as described in this Section.

15.
That BANK shall, for each party not less often than semi-annually, render an account of retainage received by it, together with a description of the investments made and the value thereof including interest paid.

16.
That when said final payment is made, as approved and directed in writing by CDB, this Agreement shall be terminated and the retainage and interest, if any, thereon, together with any securities acquired with said money, shall be paid over to CONTRACTOR.

17.
That BANK shall only look to CONTRACTOR, and CONTRACTOR agrees to pay all costs, fees or penalties for services, expenses or early withdrawal under, and no deduction shall be made therefore from any retainage.

18.
That the Executive Director or the Fiscal Officer of CDB are the only persons authorized to direct BANK on behalf of CDB.

IN WITNESS WHEREOF, the parties have hereunder set their hands this       Day of       ,      .

(To be dated by the CDB.)

	CONTRACTOR
	
	CONTRACTOR (IF JOINT VENTURE)

	     

	
	     

	
	(Company Name)
	
	
	(Company Name)

	By:
	
	
	By:
	

	
	(Signature)
                                      (Title)
	
	
	(Signature)
                                                            (Title)

	ATTEST:
	
	
	ATTEST:
	

	
	(Signature)                                          (Title)


	
	
	(Signature)
                                                               (Title)


	BANK:

     
	
	TO BE PROVIDED BY THE BANK: The name and the telephone number of the Bank employee to whom advance payments and inquiries about the SPECIAL ACCOUNT are to be directed.

	(Name of Bank)
	
	
	

	
	
	
	
	Name of Employee

	By:
	
	
	
	

	
	(Vice) Presiden
	
	
	Title of Employee

	
	
	
	
	

	ATTEST:
	
	
	
	Telephone of Employee

	
	
	
	
	

	
	(Assistant) Cashier
	
	
	Account Number




STATE OF ILLINOIS

CAPITAL DEVELOPMENT BOARD

BY:


Executive Director

October 2008
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